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We  are  now  fully  within  the  dominion  of  the  Common 
Law  Procedure  Act,  and  find  the  judicial  censure  of  "  this 
modern  loose  mode  of  pleading  "  which  was  to  be  expected 
(per  Crompton,  J.,  see  at  p.  351),  notwithstanding  the  fact 
that  the  framers  of  the  simplified  procedure  were  unsur- 
passed in  knowledge  of  the  old  system.  A  judicial  notice  of 
the  Crimean  war  occurs  at  p.  435.  Few  cases  have  produced 
such  divergence  of  judicial  opinion  as  Mayor  of  Norwich  v. 
Norfolk  Rail.  Co.^  p.  518.  The  judges  were  equally  divided 
as  to  the  result,  but  no  two  of  them  were  in  complete  agree- 
ment as  to  the  reasons.  It  seems  good  to  record  here  that 
those  very  learned  reporters,  Ellis  and  Blackburn  (for  Ellis 
was  a  learned  and  accomplished  lawyer,  though  he  never 
attained  high  professional  distinction),  appreciated  the  humour 
of  the  situation.  The  original  head-note  ends  with  the 
significant  addition :  Et  qucere  inde.  There  is  another  con- 
troversial case  on  the  doctrine  of  ultra  vires^  Bostock  v.  N. 
Staffordshire  Rail.  Co.^  p.  758.  On  the  questions  put  to  the 
Court,  if  taken  in  their  literal  and  abstract  form,  the  opinion 
of  Erie,  J.  seems  to  be  sounder  than  that  of  Coleridge  and 
Wightman,  JJ.  But  Lord  Campbell  shrewdly  addressed 
himself  to  the  real  question  which  arose  upon  the  facts,  and 
arrived  at  the  conclusion  fittest  to  work  substantial  justice. 
So  far  as  the  facts  appear  from  the  report  of  the  Chancery 
suit,  see  90  R.  R.  159  and  Preface,  it  is  not  clear  why  the 
decision  should  not  have  proceeded  on  the  simpler  ground 
that  the  canal  company  and  the  railway  company  which 
succeeded  to  its  title  had  at  all  events  no  statutory  authority 
to  hold   regattas   on   the   reservoir,    and   therefore   had  no 
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justification  for  inflictiiig  a  nuisance  on  the  plaintiff.  But 
the  House  of  Lords  had  not  yet  taken  this  class  of  cases  in 
hand. 

Some  troublesome  questions  in  the  law  of  real  property 
and  possessory  rights  therein  were  manfully  faced  by  Lord 
"Roniilly  in  Dixon  v.  Gayfere^  p.  218.  It  does  not  seem 
possible  now  to  maintain  that  he  was  altogether  successful, 
but  the  subject  has  been  cleared  up  only  by  recent  decisions 
of  the  Court  of  Appeal  and  the  Judicial  Committee  (1 ).  Lord 
Romilly  said,  quite  rightly,  that  no  Statute  of  Limitation 
confers  any  positive  title  on  an  intruder  or  his  heirs.  But 
he  did  not  sufficiently  consider  that  the  intruder  has  at 
common  law  an  estate  in  fee  simple,  though  a  wrongful  one, 
and  can  maintain  it  against  any  one  who  has  not  a  better 
•  title.  Hence,  if  an  outstanding  better  right  is  cleared  out  of 
his  way  by  the  operation  of  the  statute  or  otherwise,  he 
moves  up  a  step,  so  to  speak ;  and  if  there  is  no  still  better 
right  outstanding  elsewhere,  he  becomes  the  true  owner,  for 
at  common  law  there  is  no  higher  test  of  ownership  than  the 
best  ultimate  right  to  possess  (though  the  possession  may  be 
deferred  by  particular  interests)  for  the  greatest  estate  known 
to  the  law.  What  is  true  of  the  intruder  himself  is  no  less 
true  for  persons  claiming  through  him,  and  this  is  the  precise 
point,  as  it  seems,  on  which  the  Master  of  the  KoUs  erred. 
Then,  it  is  submitted,  the  facts  that  the  estates  were  equitable, 
and  the  Court  had  put  in  a  receiver,  really  made  no  differ- 
ence ;  for  no  reason  is  shown  why  in  a  question  of  this  kind 
equity  should  do  otherwise  than  follow  the  law. 

Jennings  v.  Broughton^  p.  120,  a  case  no  longer  of  the  first 
importance  though  perfectly  good  authority,  contains  a  caustic 
remark  of  Knight  Bruce,  L.J.,  at  p.  127,  on  the  cause  being 
"  produced  in  the  principality  of  Wales  "  and  "  not  without 
some  marks  of  its  domicil  of  origin " ;  and  some  further 
observations  on  the  things  which  a  workman  or  a  philosopher 
may  be  expected  to  observe  in  a  lead  mine.     In  Willins  v. 

(I)  See  DaHo7i  v.  Fitzgerald  [1897]  2  Ch.  86;  Perry  v.  Clissdd  [1907]  A.  C.  73. 
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Smithy  at  p.  417,  Erie,  J.  seems  to  have  assumed  that  an 

*  infant's  capacity  to  contract  for  necessaries  at  common  law  is 
I       just  the  same  as  an  adult's.     This  is  contrary  to  the  opinion 

embodied  in  the  Sale  of  Goods  Act,  and,  it  is  believed,  now 

\       prevalent  in  English-speaking  jurisdictions,  that  he  can  be 

I       bound  only  for  the  reasonable  value.     No  case  has  been  found 

of  an  action  for  an  agreed  price  of  necessaries  in  which  the 

defendant  admitted  some  liability  but  disputed  the  amount  as 

*  unreasonable.     It  would  seem  that  only  an  action  defended 
on  that  ground  could  be  decisive  of  the  precise  question  at 

I       common  law.     See  the  judgment  of  Fletcher  Moulton,  L.J. 

in  Nash  v.   Inman  [1908]  2  K.  B.  1,   8 ;   on  this  point, 
I       however,  his  opinion  (with  which  the  present  writer  humbly 

agrees)  is  extra-judicial,  and  Buckley,  L.J.  rather  seems  to 
\       think  otherwise.     Sending  a  dog  into  a  cover  to  turn  out 

game  is  a  common  law  trespass,  but  is  not,  aemble^  a  statutory 

trespass  defined  as  "  entering  or  being  "  on  the  hcus  in  quo, 
:         see  Reff.  v.  Prattj  p.  792.     Wadsworth  v.  Benttetfj  p.  881, 

settled  a  small  point  in  the  law  of  defamation  apparently  not 

to  be  found  in  the  regular  reports. 
:  In  Clark  v.  Taylor,  94  E.  E.  786,  787,  the  date  of  1840 

given  for  the  testator's  death  is  an  error  for  1846,  as  Lord 

Herschell  pointed  out  in  Re  Rymer  [1895]  1  Ch.  19,  32  ; 
(          and  even  this  correction,  as  Lord  Herschell  added,  appears 

still  to  leave  something  amiss  in  the  statement  of  the  facts. 

The  head-note,  however,  correctly  gives  the  state  of  facts  on 
,]         which  the  judgment  of  Kindersley,  V.-C.  was  founded. 

F.  P. 
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NOTE 


The  first  and  last  pages  of  the  original  report^  according  to  the 
fHiging  by  which  the  original  reports  are  usually  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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LOVELL  V.  GALLOWAY.  isss. 

(17  Beav.  1—7.)  j'^'^'^.^h 

^  '  Apnl  12, 21. 

[Obaolete  practice  on  application  for  the  common  injunction  to  stay  pro-  

oeedings  at  law.] 


GWYNNE  V. 


The  BRITISH  PEAT,  CHAECOAL,  aio)       is^a. 
MANUEE  COMPANY.  Apmji.23. 


(17  Beav.  7—8.) 
[Obsolete  procedure  by  claim.] 


8UMMEKFIELD  v.  PEITCHAED  (1). 

(17  Beav.  9—11 ;  S.  C.  22  L.  J.  Ch.  528 ;  17  Jur.  361 ;  1  W.  E.  270.) 

An  order  gave  liberty  to  the  "plaintiff,  lus  solicitors  or  agents,"  to 
inspect  documents  in  the  defendant's  possession :  Held,  that  this  did  not 
authorize  the  inspection  by  a  non-professional  relative  of  the  plaintiff, 
though  alleged  to  be  the  only  person  conversant  with  the  accounts.  The 
Court  also  refused  to  make  a  special  order  permitting  the  inspection  by  such 
party. 

Thb  plaintiff's  father,   by  his   will,  appointed  his  wife,  Anne 

Summerfield,   and   John  Pritchard,   his   executrix   and   execntor. 

Thej  continued   to    carry  on    the    testator's   business  after   his 

death ;  the  plaintiff,  William  Summerfield,  being  at  that  time  an 

(1)  Under  Order  XXXI.,  r.  15,  in-  sary  to  enable  a  litigant  to  obtain  a 

spection  is  limited  to  the  party  or  his  more  extensive  order :  Boyd  v.  Petrie 

solicitor.     A   special   application    on  (1868)  L.  B.  3  Ch.  818.-^.  A.  S. 
special  grounds  was  and  still  is  neces- 

R.B. — ^VOL.  XCIX.  1 


1853. 

March  18. 

AyrU  12, 14. 

BolU  CauH. 

BOMILLT, 
M.B. 

[»] 


1858.    CH,    17  BEAV.  9—11. 


[r.r. 


Summer- 
field 

V. 

Pbitchaed. 


[•10] 


infant  of  thirteen  years  of  age.  Anne  Summerfield  afterwards 
intermarried  with  Bobert  Bosbottom,  and  the  plaintiff  having  come 
of  age,  filed  his  bill  against  Pritchard,  Bosbottom  and  wife  and  others, 
for  the  administration  of  his  father's  estate.  The  plaintiff  obtained  the 
common  order,  that  he,  ''his  solicitors  or  agents,"  should  be  at 
liberty  to  inspect  the  books  and  papers,  admitted,  by  the  answers,  to 
be  in  the  defendants'  "  possession,  and  to  take  copies  and  extracts 
therefrom."  In  pursuance  of  this  order,  the  plaintiff,  accompanied 
by  his  solicitor  and  Mr.  Widnall  (his  mother's  brother),  went  to 
examine  the  books  and  papers,  but  the  defendants'  solicitor  refused 
to  permit  Mr.  Widnall  to  see  them.  The  plaintiff  now  moved  to 
commit  the  defendants  for  disobedience  of  the  order,  in  refusing  to 
permit  Mr.  Widnall,  as  the  agent  of  the  plaintiff,  to  inspect  the 
books  and  papers ;  the  notice  of  motion  asked,  in  the  alternative, 
for  an  order,  that  Mr.  Widnall  might,  as  agent  of  the  plaintiff, 
have  liberty  to  inspect,  &g.,  in  like  manner  as,  by  the  existing 
order,  leave  was  given  to  the  solicitors  or  agents  of  the  plaintiff. 
In  support  of  the  motion,  the  plaintiff  and  Mr.  Widnall  filed 
affidavits,  stating  that  Mr.  Widnall  had  been  clerk  to  the  testator, 
and  was  the  only  person  conversant  *with  his  affairs,  and  with  the 
business  carried  on  by  him  and  continued  by  the  executors.  And 
further,  that  it  had  been  discovered,  that  assets,  to  a  very  consider- 
able amount,  had  come  to  the  hands  of  the  executors,  which  they 
had  not  accounted  for  or  set  forth  in  their  answer,  and  that  no 
useful  result  could  be  expected  from  the  examination  of  the  books, 
&c.,  unless  Mr.  Widnall  was  allowed  to  inspect  them. 


Mr,   Hobhoiise^ 
Bardey  (1)]. 


for    the    motion    [distinguished    Bartley    v. 


[in 

AprUU. 


Mr.  John  Baily  and  Mr.  C.  HaU,  contra.     ♦     *     * 
Mr.  Hobhouse,  in  reply.     ♦     *     ♦ 

The  Master  of  the  Bolls  : 

I  am  of  opinion,  that  this  is  not  a  case,  in  which  the  plaintiff's 
uncle  can  be  considered  an  agent  for  the  purpose  of  inspecting  the 
documents  within  the  meaning  of  the  order.  I  must,  therefore, 
refuse  the  motion. 


(1)  94.E.  E.  653  (1  Drew.  233). 
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BELL  V.  CARTER 

(17  Beav.  11—14 ;  S.  C.  22  L.  J.  Ch.  933 ;  17  Jur.  478 ;  1  W.  R  270 ; 
21L.  T.  O.  S.  41.) 

A.  conveyed  lands  to  B.,  on  trust,  in  case  a  sum  and  interest  should  not 
be  paid  by  a  day  named,  to  sell,  and  after  payment  of  principal,  interest 
and  costs,  to  re-convey  the  lands  remaining  unsold,  or  pay  over  the  residue 
of  the  money ;  and  B.  covenanted  not  to  sell  without  giving  six  months' 
notice,  but  the  deed  contained  no  proviso  for  redemption  :  Held,  that  this 
was  a  mere  mortgage,  and  that  A.  was  therefore  entitled  to  six  months' 
time  to  redeem. 

In  May,  1827,  Tilson  conveyed  certain  lands  to  the  plaintiflf  Bell 
and  his  heirs,  on  trust,  in  case  a  debt  of  6,000Z.  and  interest  thereon 
should  not  be  paid  on  the  12th  of  May,  1828,  to  sell  the  same  by 
public  auction  *or  private  sale,  and  out  of  the  proceeds  of  the  sale, 
to  pay  the  principal,  interest  and  costs,  and  pay  over  the  surplus, 
and  to  re-convey  the  unsold  part  of  the  estate  to  Tilson.  The  deed 
contained  a  covenant  by  the  plaintiff  not  to  sell  without  giving  six 
months'  notice,  and  a  covenant  by  Tilson  to  pay  the  debt  and 
interest ;  but  there  was  no  proviso  for  redemption,  as  in  a  common 
mortgage.  The  money  was  not  paid  ;  and  in  1846,  an  ineffectual 
attempt  was  made  to  sell  the  property.  Bell  alleging  the  property 
to  be  an  insufficient  security,  afterwards  filed  his  bill  against  the 
parties  claiming  under  Tilson,  who  was  dead,  for  a  sale  of  the 
property,  and  for  payment,  out  of  the  produce,  of  the  principal, 
interest  and  costs. 

Mr.  R.  Palmer  and  Mr.  J.  V.  Prior,  for  the  plaintiffs,  asked  for 
an  account  and  an  immediate  sale  of  the  property,  without  allowing 
any  period  for  redemption.  They  contended,  that  the  deed  was 
substantially  a  conveyance  in  trust  for  sale,  which  trust  the  plaintiffs 
had  a  right  to  have  executed. 

Mr.  Kinglake,  contra,  [claimed  six  months'  notice  to  redeem, 
and  cited  Parker  v.  Hmisefield  (l) ;  Lewis  v.  John  (2) ;  Mella'  v. 
Woods  (3);  Lister  v.  Turner  {4),  and  other  cases]. 

Mr.  R.  Palmer,  in  reply.     *     «     * 

The  Master  of  the  Rolls: 

I  think  that  the  defendants  are  entitled  to  have  time  to  redeem. 
The  deed  does  not  reserve  any  right  of  redemption  ;  still  it  is  not 
the  case  of  an  ordinary  trust  for  sale,  but  the  object  of  the  trust  is 


1853. 

March  19. 

AprU  12,  14. 

RolU  Court, 

ROMILLY, 
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[13] 
April  14. 


(1)  2  My.  &K 419 ;  see  44  R.  B.  3,  n. 

(2)  47  R.  R.  262  (C.  P.  Coop.  8). 


(3)  44  R.  R.  1  (1  Keen,  16). 

(4)  71  R.  R.  107  (5  Hare,  281). 
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to  secure  a  sum  of  money ;  and  the  trust  for  sale  does  not  arise,  nor 
is  the  plaintiff  entitled  to  have  the  trust  for  sale  enforced,  *if  pay- 
ment is  made  of  the  principal,  interest,  and  costs  ;  which  payment 
at  any  time  would  prevent  the  trust  for  sale  from  arising.  If  this 
be  so,  it  is  clear  there  is  a  right  to  redeem  ;  and  the  question  then 
arises,  what  is  the  proper  time  to  fix  for  redemption  ?  I  am  of 
opinion,  that  the  proper  time  to  be  allowed  is  the  same  as  in  other 
cases,  for  this  is,  in  truth,  a  suit  by  a  mortgagee  to  enforce  his 
security ;  and  the  fact  that  no  time  is  specified  in  the  deed,  at  which, 
upon  default  of  payment  of  the  money,  the  legal  estate  is  to  become 
absolute,  does  not  prevent  the  owner  of  the  estate  from  having  that 
equity  which  this  Court  enforces  against  a  mortgagee,  who  comes  to 
enforce  his  security.  I  am  of  opinion,  therefore,  that  the  defendants 
must  have  six  months'  time  to  redeem. 


1853. 

Jan.  28. 

Feb,  8,  9,  10. 

April  15. 

Rolls  Cimrt. 

ROMILLY, 
M.R. 

Further  Con- 
sideration. 
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Dec,  18,  19. 

1855. 

Jan.  16, 17, 18. 

Feb.  16. 

BolU  Court. 

ROMfLLT, 
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HELE  V.  LOED  BEXLEY. 

(17  Beav.  14—37 ;  S.  C.  22  L.  J.  Ch.  1007.) 

A  tenant  by  elegit  took  a  conveyance  of  part  of  the  lands  extended,  in 
satisfaction  of  part  of  his  debt :  Held,  that  his  tenancy  by  elegit  on  the  i-est 
of  the  lands  was  extinguished  (1). 

A  creditor  issued  three  elegits  on  three  several  judgments,  and  extended 
the  lands  of  his  debtor ;  he  afterwards  took  a  conveyance  of  part  of  them. 
On  a  question  whether  the  tenancy  by  elegit  had  been  wholly  extinguished 
and  the  judgment  satisfied,  the  creditor  insisted,  that  it  had  not  been  shown 
that  the  writs  of  elegit  had  been  duly  returned,  and  that  no  evidence  had 
been  given,  to  show  in  respect  of  which  elegit  the  lands  conveyed  had  been 
extended :  But  held,  that  the  itnus  of  proof  was  on  the  creditor,  he  being 
bound  to  make  out  that  he  was  a  subsisting  incumbrancer  ;  and,  secondly, 
that  as  it  was  his  duty  to  have  caused  a  proper  return  to  be  made  and  filed, 
he  could  not  take  advantage  of  his  own  omission. 

A  creditor  issued  three  elegits  under  three  judgments,  and  the  sheriff,  by 
virtue  of  the  first  two,  extended  the  whole  of  a  leasehold  estate,  and 
returned  nil  to  the  third.  The  first  two  judgments  being  adjudged  to  have 
been  satisfied  at  the  time  :  Held,  that  the  creditor  had  acquired  no  rights 
under  his  elegits. 

A.  D.,  being  entitled  to  three  annuities  secured  by  covenant  and  judg- 
ment, received  for  twenty  years  part  of  the  rents  of  the  grantor's  estates 
under  elegits  issued  on  satisfied  judgments  :  Held,  that  he  was  not  account- 
able for  his  receipts  to  a  party  having  a  charge  on  the  estate  who  had  taken 
no  proceedings  to  obtain  possession. 

The  first  question,  on  these  exceptions,  arose  under  the  following 
circumstances:  Sir  George  Bowyer,  *being  tenant  for  life  of  the 
greater  part  and  tenant  in  fee  of  the  remainder  of  the  Radley  estate. 


(1)  But  now  by  22  &  23  Vict.  c.  35, 
s.   11,  the  release   of   part   of    land 


charged  is  not  to  affect  a  judgment. — 
O.  A.  S. 
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and  tenant  for  life  of  leaseholds  called  Sumiingwell,  granted,  on  the        Hei.r 
lOih,  15th  and  25th  of  March,  1814,  respectively,  three  several  life        lord 
annuities  of  500i.,  333/.  and  460Z.  to  Donovan.     The  considerations      Bexlkv. 
paid  for  them  respectively  were  3,000/.,  1,998/.  and  2,760/.,  and 
they  were  severally  secured  by  the  covenant  and  by  judgments, 
for  6,000/.,  3,996/.,  and  5,520/.  entered  up  upon  warrants  of  attorney. 

Sir  George  Bowyer  afterwards,  in  June,  1814,  granted  six  other 
annuities,  secured  on  the  Badley  estate,  and  he  appointed  a  receiver 
to  secure  them.  On  the  8th  of  May,  1815,  Sir  George  Bowyer 
granted  to  the  plaintiff  Hele  an  annuity  of  700/.  a  year,  secured  on 
the  Badley  and  Sunningwell  estate,  and,  in  1815,  he  conveyed  that 
estate  to  Bowe,  in  trust  to  sell  and  apply  the  produce  in  payment  of 
his  creditors. 

Afterwards,  on  the  5th  of  September,  1816,  Donovan  issued  three 
writs  of  elegit  on  his  three  judgments,  returnable  on  the  first  day  of 
Hilary  Term,  1817,  which  were  directed  to  the  Sheriffs  of  Berkshire, 
where  both  properties  were  situate.  The  sheriff  extended  and 
delivered  one  moiety  of  the  Badley  estate  under  the  judgment  for 
5,520/.,  and  the  other  moiety  under  the  judgment  for  6,000/., 
and  he  returned  nil  to  the  third.  Donovan,  however,  did  not 
immediately  obtain  possession  of  the  Badley  estate,  of  which  the 
receiver  of  the  six  annuitants  was  then  in  possession.  In  May, 
July  and  November,  1819,  Bowe,  by  several  conveyances,  conveyed 
parts  of  the  Badley  estate,  called  Hardyotfc  Meadow,  the  tithes  of 
Gallow  Piece  and  of  327  acres  in  the  parish  of  St.  Helens,  and 
18  acres  3  roods  of  meadow  ground,  to  Donovan  in  fee,  in  part  dis- 
charge of  the  arrears  of  his  annuities,  to  the  extent  of  the  sums  of 
1,331/.  5«.,  *2,160/.,  and  1,400/.  This  property  was  included  in  the  [  '16  ] 
extents  made  under  the  elegits,  and  the  Master  found,  that  in  1819 
and  1820,  by  virtue  of  the  writs  of  elegit  and  the  sheriff's  return, 
Donovan  had  entered  into,  and  had  since  retained  possession  of, 
the  tithes  of  Gallow  Piece  and  Box  Field,  the  tithes  of  the  381  (l) 
acres  in  St.  Helens  and  Hardyott  Meadow  (part  of  the  Badley 
estate).    It  did  not  appear  whether  the  elegits  had  been  returned. 

By  the  decree  in  the  cause,  made  in  May,  1851,  the  Master  was 
directed  to  ascertain  the  priority  of  the  incumbrances  on  the  pro- 
perty ;  and  upon  the  above  state  of  facts,  the  Master  found,  that  by 
the  conveyance  to  the  elegit  creditor  of  part  of  the  lands  extended, 
his  two  judgments  for  6,000/.  and  5,520/.  had  been  extinguished. 
He  disallowed  Donovan's  claim  in  respect  of  them. 
(1)  Previously  stated  as  327  acres. 
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The  second  question  related  to  the  leasehold  estate  called  Sun- 
ningwell,  held  for  a  term  of  1,000  years,  which  had  heen  assigned 
by  way  of  mortgage,  in  1720.  The  mortgage  had  long  since  been 
satisfied,  but  the  term  had  not  been  re-assigned.  Administration 
was,  in  1824,  taken  out  to  the  mortgagee,  and  the  term  was  then 
assigned  to  Bowe,  and  by  him  to  Donovan  in  May,  1827,  but,  as  the 
Court  held,  in  trust  for  Sir  George  Bowyer,  who  was  the  tenant  for 
life  under  Sir  William  Stonehouse,  the  person  entitled  to  the  equity 
of  redemption. 

Donovan,  having  the  term,  entered  into  possession  of  the 
Sunningwell  property  in  1828.  While  he  was  in  possession,  and 
on  the  21st  of  February,  1881,  he  issued  a  writ  of  elegit  upon  the 
judgment  for  5,5202.,  returnable  on  the  14th  of  April  then  next, 
directed  to  the  Sheriff  of  Berks,  who  extended  to  Donovan  one 
moiety  of  the  leaseholds  at  Sunningwell,  which  were  in  the  posses- 
sion *of  Sir  George  Bowyer  at  the  date  of  the  judgment.  On  the 
same  day,  Donovan  issued  a  writ  of  elegit  on  the  judgment  for 
6,000/.,  directed  to  the  sheriflF,  who  thereupon  extended  to  him  the 
other  moiety  of  the  same  leaseholds ;  and  on  the  same  day,  Donovan 
issued  a  third  writ  of  elegit,  on  the  judgment  for  8,996/.,  in  like 
manner,  on  which  the  sheriff  returned  nil. 

This  gave  rise  to  the  second  question,  whether  Donovan  could 
be  considered  to  be  in  possession  of  the  Sunningwell  property 
as  tenant  by  elegit. 

The  third  question  arose  under  these  circumstances:  When 
Donovan  issued  his  three  elegits,  in  December,  1816,  the  six 
subsequent  annuitants  were  in  possession  of  Badley,  by  their 
receiver,  and  in  order  to  prevent  Donovan  taking  possession,  it 
was  agreed,  by  deed  of  the  81st  of  March,  1817,  that  the  receiver 
should  continue  in  possession,  and  pay  Donovan  885/.  a  year 
(being  five  per  cent,  on  the  consideration  money  paid  for  his  three 
annuities).  This  sum  had  accordingly  been  paid,  but  the  Master, 
in  taking  the  accounts,  had,  in  the  first  place,  attributed  all  the 
payments  made  to  Donovan,  in  respect  of  the  885/.  a  year  out 
of  the  Badley  estate,  and  all  his  receipt  of  rents  from  Cow  Mead, 
Ferryham  and  Sunningwell,  towards  the  discharge  of  the  remaining 
judgment  of  8,996/.,  considering  the  other  two  extinguished ;  and 
he  also  found,  that  allowing  him  credit  for  the  full  amount  claimed, 
he  had  received  much  more  than  was  sufficient  to  satisfy  the 
judgment  for  8,996/. 

The  last  question  was,  whether  the  plaintiff  (in  respect  of  his 
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annuity  of  700L  a  year  granted  by  Sir  George  Bowyer  on  the        helb 
5th  of   May,  1815),  and  the  other  persons  claiming  as  incum-        x/Tro 
brancers  on  the  estate,  could,  as  regarded  *Donovan,  stand  in  a      Bbxlky. 
better  situation  than  Sir  George  Bowyer.  ^      ^ 

To  this  report,  Donovan  took  four  exceptions,  of  which  the  first 
and  fourth  related  to  the  disallowance  of  the  claims  generally,  the 
second  to  the  extinguishment  of  the  judgments  for  6,000Z.  and 
5,6202.,  and  the  third,  to  the  satisfaction  of  the  judgment  for  8,996{. 

Mr.  LXoyd  and  Mr.  Bichner^  in  support  of  the  exceptions : 

Where  a  judgment  creditor  extends  lands  by  elegit,  he  holds 

quousque  debitum  recuperatumfiierit,  and  though  liable  in  equity  to 

account  to  the  debtor  for  the  whole  he  has  received,  he  is  entitled 

to  retain  principal  and  interest,  whatever  the  amount  of  the  latter 

maybe:   YcUes  v.  Hambly(i);  Oodfreyy.  Watson  {2).     And  if  a 

judgment  creditor,  who  has  sued  out  an  elegit  and  has  obtained 

possession,  is  afterwards  evicted,  his  judgment  is  not  extinguished, 

but  he  is  entitled  to  come  into  equity  for  satisfaction  of  so  much  as 

remains  unpaid  :  Leahy  v.  Dancer  (3) ;  Ross  v.  Pope  (4).     Nor  is  an 

elegit  any  bar  to  the  creditor  obtaining  such  satisfaction  in  equity, 

unless  the  writ  has  been  regularly  returned  and  filed ;  and  until 

it  is  shown  that  it  has  been  so  returned  and  filed,  the  Court  must 

assume  that  it  has  not :  Hoe*8  case  (5).   Here  it  has  not  been  shown 

that  the  writs  of  elegit  were  returned  to  the  Court  from  whence 

they  issued;  and  if  it  were  so  shown,  there  is  no  evidence  to 

satisfy  the  Court,  as  to  the  particular  judgment  or  the  particular 

writ  of  elegit,  by  virtue  of  which  the  lands  conveyed  to  Donovan 

were   extended.      Now  the  extent  by  the  sheriff    is  not  of  an 

undivided  moiety,  but  of  a  moiety  by  metes  and  bounds  ;   that 

is,  the  sheriff  ^deUvers,  not  a  moiety  of  each  particular  tene-       [*19] 

ment,  but  only  certain  tenements,  making  in  value  a  moiety  of 

the  whole :  Den  v.  Earl  of  Abingdon  (6).     It  is  essential,  therefore, 

that  those  who  dispute  Mr.  Donovan's  claim  should  show,  that 

some  part  of  the  lands  and  hereditaments,  conveyed  to  him  in 

1819,  really  formed  part  of  the  lands  extended  under  each  writ 

of  elegit.      The   plaintiff  has  failed  in  doing  so,  and  therefore 

the  exceptions  ought  to  be  allowed.      They  cited   UnderhiU  v. 

Devereuz  (7). 

(1)  2  Atk.  363.  (5)  5  Co.  Eep.  90  a. 

(2)  3  Atk.  617.  (6)  2  Doug.  473. 

(3)  1  Moll.  313.  (7)  2  Saund.  69. 

(4)  1  Plowd.  72. 


1858.    CH.    17  BEAV.  19—28.  [r.r. 

Hblb  Afr.  Roupell  and  Mr.  Speed,  contra,  [cited  authorities  to  show 

i2'bd        thftt  tl^®  judgment  was  extinguished  by  the  execution  of  the  elegit, 

bbxlby.      j^jjJ  Q^j^  tjjQ  subsequent  purchase  by  the  creditor  of  part  of  the 

land  comprised  in  the  elegit  extinguished  the  tenancy  by  elegit], 

1 21  ]  Next,  as  to  the  Sunningwell  leasehold.    ♦     *    It  is  absurd  to 

say  that  Donovan  was  in  by  the  elegits,  for  he  was  himself  in 

possession  of  Sunningwell,  under  his  legal  title,  at  the  time  they 

were  issued.    It  is  said,  that  the  return  to  one  of  the  writs  of  elegit 

was  nil ;  but  the  Master  has  found,  that  the  judgment,  in  respect  of 

which  that  writ  was  issued,  was  fully  satisfied.    These  exceptions, 

therefore,  cannot  be  sustained. 

Mr.  Lloyd,  in  reply : 

[  22  ]  *    *    The  plaintiff  seeks  to  confine  Donovan's  claim  to  the 

literal  state  of  facts  taken  in  before  the  Master,  and  he  contends, 
that  since  the  elegits  are  gone  at  law,  he  has  no  further  ground  for 
relief.  But  the  reference  to  the  Master  was  to  ascertain  what 
incumbrances  there  were,  and  it  was  bis  duty  to  inquire  whether 
the  precise  claim  made  could  be  substantiated,  and  if  not  modo  et 
fomid,  then  to  ascertain  whether  any  different  relief,  more  or  less, 
might  be  given.  Donovan's  claim  was  extensive  enough  to  leave 
the  whole  question  open,  whether,  if  the  elegits  and  the  judgments 
to  secure  the  respective  sums  are  gone  at  law,  the  covenant  to  pay 
the  annuity,  which  is  a  collateral  security,  is  thereby  affected.  The 
extinguishment  at  law  of  the  judgments,  for  the  consideration  paid 
for  the  annuity,  was  no  satisfaction  of  the  covenant  to  pay  the  annuity 

[  ^23  ]  itself;  and  Donovan  might  have  proceeded  both  on  the  ^judgments 
or  by  action  on  the  covenant  every  year,  and  could  thus  have 
recovered  payment  of  the  annuity,  toties  quoties.  The  covenant  to 
pay  the  annuities  therefore  still  subsisted,  and  as  Donovan  was  in 
possession  of  Sunningwell  to  secure  them,  all  sums  paid  to  him 
thereout  must  be  held  to  have  been  paid  in  respect  of  those  annuities. 
As  to  the  return  of  the  writs  of  elegit,  it  is  the  common  practice 
not  to  return  them  until  the  sheriff  has  been  ruled  so  to  do,  upon 
an  application  to  the  Court.  Here,  the  Master  has  found,  that  one 
was  returned  nil,  but  the  return  of  the  other  two  is  not  found. 
But  if  returned,  there  is  no  pretence  for  saying  they  were  ever  filed 
or  put  upon  record ;  and  till  both,  or  at  least  the  return,  can  be 
shown,  the  judgments  are  not  satisfied.  Nor  is  the  proposition 
universally  true,  that  the  issuing  of  a  writ  of  elegit  satisfies  a 
judgment;  for  you  may,  upon  a  suggestion  that  there  are  other 


VOL.  XCIX.l 


1858.     CH.     17  BEAV.  23—25. 


lands  in  the  same  or  in  another  county  belonging  to  the  debtor, 
have  another  writ  of  elegit  to  the  same  or  another  county :  Under- 
hill  V,  Derereux  (1).  As  to  the  conveyance  to  the  judgment  creditor 
of  part  of  the  lands  taken  under  a  writ  of  elegit  being  a  discharge 
of  the  whole,  all  the  authorities  cited  relate  to  legal  estates,  that 
is,  they  were  cases  antecedent  to  the  Statute  of  Frauds,  which 
extended  the  writ  of  elegit  to  trust  estates.  And  here  we  are 
dealing  with  trust  estates.  There  having  been  no  dealing  with 
the  1,000  years  term  in  Sunningwell  from  1720  till  1824, 
and  the  morl^age  having  been  long  since  satisfied,  the  legal 
term  must  be  presumed  to  have  been  surrendered  to  Sir  William 
Stonehouse :  Emery  v.  Grocock  C^) :  it  passed  to  the  trustees  of  his 
will,  and  is  now  vested  in  the  executors  of  the  late  Lord  Bexley, 
consequently  Donovan  had  only  a  trust  estate  therein. 


Hele 

r. 
IX)RD 

Bex  LEY. 


The  Mastbb  of  the  Bolls  reserved  his  judgment.  [  24  ] 

Thb  Masteb  of  the  Bolls  :  ^pril  15. 

The  facts  of  this  case  are  intricate,  and  the  questions  which  arise 
are  more  frequently  discussed  in  the  courts  of  common  law  than 
in  equity,  and  involve  learning  and  doctrine  that  is  antiquated,  I 
had  almost  said  obsolete,  and  the  reasoning  on  which  they  depend 
is,  in  many  respects,  of  a  very  technical  character. 

The  question  which  arises  on  these  exceptions  is,  whether 
the  Master  is  right  in  the  conclusion  he  has  come  to,  finding 
Alexander  Donovan  is  entitled  to  make  no  claim  against  the  estate 
of  Sir  Greorge  Bowyer,  or  whether  he  is  entitled  to  any  charge 
thereon,  either  on  the  Badley  estate  or  on  the  Sunningwell  estate. 

Although  to  some  extent,  the  facts  are  common  to  both  estates,        I  ^^  ] 
jet  it  will,  I  think,  be  convenient  to  consider  the  claim  with  regard 
to  each  estate  separately.    The  facts  relating  to   the  claim   of 
Alexander  Donovan,  as  found  by  the  Master,  are  as  follows :  (His 
Honour  stated  them.) 

The  duty  of  the  sheriflf,  when  the  writ  of  elegit  is  delivered  to 
him,  does  not  appear  to  be  the  subject  of  much  doubt.  It  is  his 
duty  to  take  an  inquisition  by  a  jury,  and  by  them  to  value  and 
extend  one  half  of  the  lands  of  the  elegit  debtor,  and  the  inquisition 
ought  to  state  the  lands  extended,  and  the  value  thereof.  When 
this  is  done,  the  sheriff  should  deliver  to  the  elegit  creditor  legal 
possession  of  the  moiety,  by  metes  and  bounds ;  and  thereupon,  the 

(1)  2  Saund.  69.  (2)  22  B.  B.  236  (6  Madd.  6). 
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sheriff  should  return  the  elegit  and  inquisition  into  the  Court  from 
whence  it  issued,  which  should  thereupon  be  filed  in  that  Court. 
It  does  not,  I  apprehend,  make  any  difference  in  the  duty  of  the 
sheriff,  that,  in  truth,  two  elegits,  issued  on  judgments  signed  in  the 
same  Term,  were  delivered  to  him  together ;  and  that  the  effect  of 
that  proceeding  was,  that  both  moieties  of  the  entire  land  might  be 
extended,  one  on  each  writ ;  he  was  equally  bound  to  ascertain  by 
inquisition,  and  return  what  lands  were  extended  under  each  writ, 
with  the  values  thereof.  Whether  this  was  done  in  the  present 
case  does  not  appear  ;  the  Master's  report  is  silent  on  the  subject, 
and  no  evidence  seems  to  have  been  given  before  him  on  the  point. 
I  shall  presently  have  to  consider  the  effect  of  the  absence  of  all 
evidence  on  this  subject. 

The  sheriff,  it  is  said,  only  delivers  legal  possession,  and  the 
actual  possession  can  only  be  obtained  by  further  proceedings. 
Accordingly,  the  defendant  Donovan  does  not  seem,  at  first  at  least, 
to  have  obtained  possession  of  any  hereditaments  under  the  writs 
of  elegit,  but  the  ^effect  of  it  was  this  :  (His  Honour  here  stated  the 
agreement  between  Donovan  and  the  six  annuitants,  his  entry  under 
the  elegits,  and  the  conveyances  to  him  of  part  of  the  property.) 

The  Master  finds,  that  all  the  property  of  Sir  G.  Bowyer  conveyed 
by  these  deeds  was  also  included  in  the  extents  made  under  the 
elegits  issued  in  the  year  1816,  but  he  does  not  state  which  of  these 
hereditaments  were  taken  under  each  elegit,  and  it  is  inconsistent 
with  his  finding,  that  they  were  all  taken  under  either  of  them. 
This  is  certain,  that  they  could  not  have  been  taken  under  both, 
inasmuch  as  the  sheriff  does  not  deliver  an  undivided  moiety,  but, 
as  I  have  already  stated,  a  moiety  by  metes  and  bounds,  and  of 
which  moiety  the  value  is  specified  in  the  inquisition  and  return 
to  the  writ. 

Upon  this  state  of  facts,  the  Master  has  found,  that  the  two 
judgments  for  6,0002.  and  5,6202.  are  extinguished,  and  this  is  the 
subject  of  the  second  exception.  It  is  not,  I  apprehend,  disputed, 
on  either  side,  that  if  a  tenant  by  elegit  take  a  conveyance  of  the 
reversion  of  the  lands  extended  to  him,  or  of  any  portion  thereof, 
the  tenancy  by  elegit  is  extinguishable,  as  to  the  whole  of  the  lands 
extended.  And  it  is  also  settled  law,  that  when  an  elegit  is  executed, 
by  extent  upon  the  lands  of  the  defendants,  and  is  returned  and 
filed,  it  is  a  full  satisfaction,  in  law,  and  an  end  of  the  suit.  If 
therefore  these  writs  were  duly  executed  and  returned,  it  would 
seem  to  follow  in  this  case,  as  a  necessary  consequence,  that  if  the 
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sheriff  had  extended  to  Alexander  Donovan  any  portion  of  the  lands 
and  hereditaments  so  conveyed  to  him  by  the  indentures  of  1819, 
the  judgment  in  respect  of  which  the  lands  were  so  extended  was 
thereby  satisfied  and  extinguished. 

On  behalf  of  the  exceptant,  however,  it  is  urged,  *first,  that  the 
judgment  is  not  satisfied  by  the  extent,  unless  the  writ  of  elegit  be 
duly  returned  into  the  Court  from  whence  it  issued,  which,  in  this 
case  it  was  not,  and  secondly,  that  even  if  this  were  decided  against 
him,  there  is  no  evidence  to  satisfy  the  Court,  in  respect  of  which 
judgment  or  in  respect  of  which  writ  of  elegit  those  lands  were 
extended,  which  were  conveyed  to  Alexander  Donovan.  That  as 
the  extent  is  of  a  moiety,  set  out  by  metes  and  bounds,  it  is  essential 
for  the  plaintiff  or  for  those  who  dispute  the  claim  of  Alexander 
Donovan  to  show,  that  some  part  of  the  lands  and  hereditaments 
conveyed  to  him  by  the  indentures  of  1819  were,  in  truth,  part  of 
the  lands  extended  under  each  writ  of  elegit,  and  that  upon  the 
examination  of  the  parcels,  this  does  not  appear  to  be  the  case. 

Certainly,  on  this  part  of  the  case,  I  have  felt  considerably 

embarrassed  by  the  obscurity  of  the  facts.     The  three  conveyances 

of  1819  are  silent  with  respect  to  any   question  as  to    whether 

the  lands  so  conveyed  were  taken  by  either  or  both  elegits.    And 

although  I  have  gone  through  the  papers  as  carefully  as  I  could,  I 

have  been  unable  to  discover,  which  of  the  lands  and  hereditaments 

conveyed  were  included  in  each  extent,  or  whether  they  were  all 

included  in  one,  or  in  fact  (except  from  the  circumstance  that  they 

are  part  of  the  Badley  estate,  of  which  both  moieties  were  extended) 

whether  these  hereditaments  were  included  in  either  of  the  extents  ? 

In  this  state  of  circumstances,  I  have  considered  on  whom  the 

burthen  of  proof  properly  lies;  and  I  am   of  opinion,  that  the 

necessity  of  proving   his  case  falls  on  the  defendant  Alexander 

Donovan,  who  is  bound  to  make  out,  under  the  decree,  that  he  is  a 

subsisting  incumbrancer  on  the  Badley  estate,  in  respect  of  the 

'judgments  obtained  by  him.    I  am  of  opinion  that  if  the  writs  of 

elegit,  the  inquisition  taken  thereon,  and  the  lands  extended,  do 

not  appear  by  the  return  thereof  duly  filed,  that  he  might  and 

ought  to  have  caused  such  return  to  be  made  and  filed,  and  that  it 

was  not  in  the  power  of  a  mere  stranger  to  do  so ;  or  if  in  his 

power,  that  it  was  not  his  duty  to  do  so,  and  that  the  plaintiff 

cannot  be  prejudiced  by  such  omission,  and  if  such  return  was  not 

duly  made  and  filed,  that  the  defendant  Donovan  cannot  now  either 

complain  of  or  derive  any  advantage  from  that  circumstance. 


Hele 

r. 

Lord 

Bexley. 
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Hele  I   am  of   opinion,   therefore,  that  I  must,  in   the    absence  of 

i^'^jy  evidence  on  this  subject,  take  the  case  most  strictly  against  the 
Bbxley.  defendant  Donovan,  and  as  he  has  taken  a  conveyance  to  himself 
in  fee,  of  lands  and  hereditaments  which  the  Master  finds  he  was 
already  in  possession  of  as  tenant  by  elegit,  I  am  of  opinion  that 
his  tenancy  by  elegit  on  the  rest  of  the  property  extended  is  extin- 
guished, and  that  the  judgments  in  respect  of  which  they  were 
issued  were  satisfied.  The  consequence  will  be  that  the  second 
exception  must  be  disallowed. 

I  am  now  to  consider  the  case  so  far  as  regards  the  claim  of  the 
defendant  Donovan  in  respect  of  the  Sunningwell  leasehold  estate. 
The  facts  relating  to  it,  as  found  by  the  Master,  are  as  follows : 
(His  Honour  here  stated  them.) 

It  is  contended,  on  the  psirt  of  the  plaintiff,  that  as  there  was  no 
dealing  with  the  term  from  1720  till  1824,  it  must  be  presumed  to 
have  been  satisfied  and  duly  surrendered,  and  that  consequently, 
the  legal  interest  in  this  term  must  be  presumed  to  have  been  in 
Sir  William  Stonehouse  and  to  have  passed  to  the  trustees  of  his 
will,  and  that  consequently,  it  must  now  be  vested  in  the  executors 
[  *29  ]  of  the  late  Lord  Bexley.  But  I  have  not  *concurred  in  that  argu- 
ment. This  was  not  a  term  attendant  on  the  inheritance,  but  a 
term  in  gross,  and  to  have  presumed  a  surrender  to  the  reversioner, 
would  have  destroyed  Sir  William  Stonehouse's  estate ;  and  no 
authority  has  been  cited  to  me,  nor  am  I  myself  aware  of  any, 
where,  under  these  circumstances,  a  reassignment  of  the  term  has 
been  presumed.  I  think,  therefore,  that  the  legal  interest  in  the 
term  is,  in  the  circumstances  I  have  mentioned,  vested  in 
Alexander  Donovan,  in  trust  for  Sir  G.  Bowyer  and  the  other 
persons  beneficially  interested  therein ;  and  I  think,  therefore,  that 
this  term  would,  under  the  10th  section  of  the  Statute  of  Frauds, 
have  been  extendible  at  the  suit  of  a  judgment  creditor. 

But  if  the  conclusion  to  which  I  have  already  come  is  correct, 
both  the  judgments  of  5,620Z.  and  6,000/.  were  extinguished  by 
what  had  occurred  with  reference  to  them  in  respect  to  the  Radley 
estate.  No  possession,  therefore,  can  be  attributed  to  writs  of  elegit 
issued  upon  those  extinguished  judgments,  and  as  the  sheriff 
returned  nil,  on  the  writ  issuing  in  respect  of  the  remaining  judg- 
ment, I  am  of  opinion,  that  Alexander  Donovan  cannot  be  considered 
to  be  in  possession  of  the  hereditaments  at  Sunningwell,  as  tenant 
by  elegit  under  any  of  those  judgments. 

Up  to  this  point  I  concur  in  the  view  which  the  Master  seems  to 
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have  taken  of  this  case.  But  on  the  remaining  question,  as  to  the  Hele 
mode  by  which  the  accounts  between  Alexander  Donovan  and  the  lord 
estate  of  Sir  G.  Bowyer  are  to  be  adjusted,  I  have  not  come  to  the  Bexley. 
same  conclusion  as  the  Master  seems  to  have  done.  The  Master, 
in  the  first  place,  attributes  all  the  payments  of  the  8852.  per 
annum  out  of  the  Badley  estate,  and  all  the  receipts  of  rents  from 
Cow  Mead  and  Ferryham  and  from  the  Sunningwell  estate,  towards 
the  discharge  ^of  the  remaining  judgment  of  8,996Z.  But,  upon  the  [  *^  ] 
fullest  consideration  I  am  able  to  give  to  this  case,  I  do  not  think 
that  this  is  the  just  or  equitable  mode  of  considering  the  case. 
Alexander  Donovan  having,  as  I  think  I  must  assume,  a  power 
under  his  writs  of  elegit  of  taking  possession  of  the  Badley  estate, 
then  in  the  possession  of  the  receiver  for  the  benefit  of  the  six 
annuitants,  enters  into  an  agreement  with  them,  by  which  he  for- 
bears taking  possession  or  attempting  to  do  so,  in  consideration  of 
receiving  SL  per  cent,  per  annum,  on  each  of  the  sums  advanced 
by  him,  Alexander  Donovan,  to  Sir  George  Bowyer.  I  am  at  a 
loss  to  understand  on  what  principle  the  plaintiiBT  is  entitled  to 
attribute  the  whole  of  this  payment,  towards  satisfaction  of  such 
one  of  the  judgments  as  he  considers  it  most  for  his  benefit  to 
apply  it.  Either  this  was  a  valid  and  legal  contract  or  it  was  not. 
The  plaintiff  does  not  seek  to  set  aside  the  contract,  on  the  ground 
that  the  parties  to  it  had  no  power  to  enter  into  it,  or  that  it  was 
illegal  or  void,  but  he  seeks  to  convert  the  contract  (as  it  appears 
to  me)  into  something  other  and  different  from  what  it  was,  for 
his  own  advantage,  or  to  the  prejudice  of  one  of  the  contracting 
parties. 

Assume,  for  the  purpose  of  testing  it,  that  the  third  judgment 
for  8,996/.  had  not  existed,  could  the  plaintiff  have  required  the 
defendant  Alexander  Donovan  to  repay  all  this  annual  sum  of  8851., 
on  the  ground  that  the  elegits  and  the  judgments  were  extinguished, 
by  reason  of  the  conveyances  of  1819  and  1820  ;  and  yet  this  would 
not  be  different  from  saying,  that  on  that  account,  the  plaintiff 
is  entitled  to  attribute  towards  the  satisfaction  of  one  judgment, 
the  payment  agreed  to  be  made  towards  the  satisfaction  of  the 
other. 

Suppose  the  contract  had  been,  that  in  consideration  ^of  interest       [  *3i  ] 
at  five  per  cent,  being  paid  on  each  sum  advanced  to  Sir  George 
Bowyer  by  the  defendant  Alexander  Donovan,  he  had  agreed  to 
relinquish  all  his  right  and  interest  as  tenant  by  elegit    On  what 
principle  could  this  Court  have  compelled  him  either  to  refund  the 
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money  or  to  apply  it  towards  satisfaction  of  another  and  a  different 
debt?  and  the  more  so,  where  the  Court  is  unable  to  replace 
Donovan  in  the  situation  he  was  in  when  he  entered  into  the 
contract. 

The  contract  appears  to  me  to  have  been  this :  Alexander 
Donovan  says  to  the  six  annuitants,  ''in  consideration  of  your 
paying  to  me  five  per  cent,  on  8,000Z.  (the  consideration  paid  for 
the  grant  of  the  first  annuity  of  6002.),  on  1,9982.  (the  considera- 
tion paid  for  the  grant  of  the  second  annuity),  and  of  888Z.  on 
2,760{.  (the  consideration  paid  for  the  grant  of  the  third  annuity  of 
4601.),  I,  Alexander  Donovan,  agree  to  take  no  step  to  disturb  your 
possession  of  the  Eadley  estate,  although  the  sheriff,  under  two 
writs  of  elegit,  has  given  me  legal  possession  of  the  whole."  In  my 
opinion,  so  much  of  886Z.  per  annum  as  represents  the  interest  at 
52.  per  cent,  on  the  annuity  of  888Z.,  and  no  more,  is  properly 
applicable  toward  keeping  down  the  growing  payments  of  that 
annuity,  and  that  the  rest  of  the  annual  sum  of  8852.  per  annum 
niay,  by  Alexander  Donovan,  be  fairly  applied  towards  the  other 
annuities,  although,  by  the  contract  itself,  he  has,  in  equity,  and 
by  the  conveyances  of  1819  and  1820  he  has  also  at  law,  precluded 
himself  from  obtaining  any  further  benefit  by  the  execution  of  the 
writs  of  elegit  sued  out  by  him. 

The  result  will  be,  that  in  taking  the  account  which  in  my 
opinion  must  be  taken,  unless  the  parties  can  agree  upon  the 
amount,  the  sum  of  about  lOOZ.  per  annum,  *out  of  the  886Z.,  will 
have  to  be  applied  towards  keeping  down  the  growing  payments  of 
the  annuity  of  888Z.  per  annum.  I  am  also  of  opinion,  that  the 
same  principle  is  applicable  to  the  three  conveyances  of  1819  and 
1820.  By  these,  property,  of  the  estimated  value  of  4,891Z.  5«,  in 
the  whole,  was  conveyed  to  Alexander  Donovan,  in  part  satisfaction 
of  the  arrears  of  the  three  annuities.  In  my  opinion,  the  pro- 
portionable part  of  this  sum,  which  was  properly  attributable  to  the 
annuity  of  888Z.,  must  be  applied  in  reduction  of  the  growing 
payments  of  that  annuity. 

I  am  also  of  opinion,  that  so  far  as  the  facts  set  forth  on  this 
report  enable  me  to  judge,  the  receipts  of  Cow  Mead  and  Ferryham 
are  not  attributable  towards  the  discharge  of  the  annuity  of  833/. 
These  pieces  of  land  were  not  taken  possession  of  either  by  agree- 
ment or  otherwise,  for  the  purpose  of  satisfying  the  growing  pay- 
ments of  that  annuity;  on  the  contrary,  the  Master  finds,  that 
Donovan  entered  into  possession  thereof  in  the  year  1825,  and,  as 
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I  read  the  report,  under  and  by  virtue  of  the  writs  of  execution  and 
the  sheriff's  return  thereon.  Whether  he  was  entitled  to  do  so  by 
law  (the  tenancy  by  elegit  being,  in  my  opinion,  at  that  time  extin- 
guished), or  whether  he  might  then  have  been,  or  could  now  be 
evicted  from  the  premises,  are  not  questions  which  come  before  me 
for  judicial  decision  on  these  exceptions.  It  is  sufficient  for  me  to 
say,  that  as  he  is  found  to  have  taken  possession  of  them  under  the 
writs  of  execution  of  the  two  judgments,  the  receipts  must  be  applic- 
able towards  keeping  down  the  growing  payments  of  the  two 
annuities  of  5002.  and  460Z.,  to  secure  which  the  judgments  were 
given.  I  am  of  opinion,  that  the  monies  received  by  Alexander 
Donovan  in  respect  of  the  Sunningwell  property,  are  wholly 
applicable  towards  the  discharge  of  the  annuity  of  8832.  In  my 
opinion,  *as  I  have  ahready  stated,  he  was  not  in  possession  thereof 
under  any  elegit  or  writ  of  execution.  He  entered  into  possession 
in  1828,  by  an  arrangement  with  Bowe,  and  it  appears  to  me  to  be 
proper  to  attribute  his  subsequent  possession  of  that  property  to 
that  arrangement,  and  the  deed  of  assignment  of  the  legal  interest 
in  the  term  made  to  him  by  Bowe. 

If  the  lands  had  been  extended  by  the  sheriff,  under  the  writ  of 
elegit  issued  on  the  judgment  for  8,996/.,  it  appears  to  me  that  a 
question  of  some  nicety  might  have  arisen,  as  to  whether,  in  the 
peculiar  circumstances  of  this  case,  the  sheriff  could  have  lawfully 
extended  these  lands  in  favour  of  Alexander  Donovan,  the  trustee 
of  the  term,  under  the  10th  section  of  the  Statute  of  Frauds.  But 
as  it  proposed  to  make  him  tenant  by  elegit,  under  the  writs  issued, 
on  two  judgments,  which  were,  in  my  opinion,  satisfied,  at  the  time 
of  the  issuing  the  writs,  and  Alexander  Donovan  being  then  already 
himself  in  possession  of  these  hereditaments,  as  the  assignee  of  the 
legal  term,  I  am  of  opinion,  that  the  whole  transaction  was  merely 
inoperative,  and  that  after  the  acts  of  the  sheriff,  Alexander  Donovan 
remained  exactly  in  the  same  position,  with  respect  to  this  property, 
as  he  was  before,  and  as  if  these  last-mentioned  writs  of  elegit  had 
never  issued. 

I  have  then  to  consider,  what  were  the  rights  of  Sir  6.  Bowyer 
against  him,  laying  out  of  consideration,  as  in  my  opinion  I  must 
do,  everything  which  relates  to  the  annuities  of  460Z.  and  5002., 
and  the  two  judgments  of  5,620Z.  and  6,0002.  to  secure  them.  In 
that  case.  Sir  6.  Bowyer  would,  I  apprehend,  have  been  entitled,  at 
law,  to  quash  these  writs  of  elegit,  and  to  have  made  Alexander 
Donovan  account  for  the  rents  and  proceeds  received  by  him,  which 
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were,  in  fact,  received  ^as  his  trustee  and  for  his  ase.  Bat  as 
Alexander  Donovan  had  a  claim  against  Sir  6.  Bowyer,  in  respect 
of  the  growing  payments  of  the  annaity  of  883!.,  or  so  much  thereof 
as  is  not  covered  by  so  much  of  the  other  payments  as  was  properly 
applicable  for  that  purpose,  Donovan  would  be,  in  my  opinion, 
entitled  to  set  off  what  was  due  to  him  in  respect  of  the  annuity, 
against  what  was  due  from  him  in  respect  of  the  rents  and  profits 
of  the  property.  And  I  am  also  of  opinion  that,  in  that  case,  the 
account  would  have  to  be  taken  as  against  him,  on  the  same  footing 
as  if  he  had  been  a  mortgagee  in  possession,  although,  in  my 
opinion,  that  is  not  the  character  in  which  he  obtained  possession. 

It  is,  in  truth,  in  order  to  avoid  a  circuity  of  action  and  remedies, 
that  this  Court  would  have  allowed  Alexander  Donovan  to  set  off 
what  was  due  from  Sir  G.  Bowyer,  in  respect  of  the  growing  pay- 
ments of  the  annuity  of  8832.  against  what  was  due  from  himself, 
Alexander  Donovan,  in  respect  of  the  rents  of  the  Sunningwell 
estate. 

The  next  question  is,  whether  the  plaintiff  and  the  other  persons 
claiming  as  incumbrancers  on  this  estate,  can  stand  in  any  better 
situation  than  Sir  6.  Bowyer  himself  could  have  done,  and  I  am  of 
opinion  that  they  cannot.  If  I  am  right  in  the  view  I  take  of  this 
case,  the  same  remedies  that  were  open  to  Sir  George  Bowyer  were 
open  to  them.  They  might,  I  presume,  have  quashed  the  writs  of 
elegit  at  law  ;  they  might  have  obtained  possession,  or  have  got  a 
receiver  over  the  property,  unless  Alexander  Donovan's  rights,  in 
respect  of  bis  remaining  judgment,  would  have  enabled  him  to 
retain  possession.  As  they  have  taken  no  step  for  this  purpose,  at 
least  so  far  as  appears  in  the  evidence  before  me,  I  think  that  I 
must  presume  that  he  was  allowed  to  retain  ^possession  with  the 
knowledge  that  he  was  applying  the  rents  of  this  property  in  the 
discharge  of  the  growing  payment  of  the  annuity,  and  that  they 
cannot  now  complain  of  his  having  done  so,  and  that  consequently, 
whether  on  the  principle  that  he  who  sues  for  equity  must  do 
equity,  or  on  the  principle  of  his  being  a  quasi  incumbrancer  on  the 
Sunningwell  estate,  or  entitled  to  a  lien  on  the  rents  thereof,  in 
respect  of  the  judgment  to  secure  the  annuity  of  888Z.,  he  must  be 
allowed  to  charge  the  growing  payments  of  that  annuity  as  against 
what  is  due  from  him  for  rents  of  the  Sunningwell  estate.  The 
Master  has  refrained  from  taking  the  accouilt,  because  as  the 
account  is  stated  by  Alexander  Donovan,  and  giving  him  credit  for 
3.11  the  deductions  he  requires,  the  balance  of  his  receipts  amounts 
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to  much  more  than  is  safficient  to  satisfy  the  jadgment  for  8,996/.  Hele 
and  costs  of  the  suit ;  but  I  dissent  from  this  principle  of  taking  j^^^ 
the  account.  This  was  an  annuity  of  883/.,  payable  to  Alexander  Bexlky. 
Donovan,  during  the  lives  of  Ann  and  Louisa  Donovan,  his 
daughters,  and  the  life  of  the  survivor ;  the  judgment  for  8,996/. 
was  expressed  to  be  a  security  for  the  growing  payments  of  this 
annuity,  and  I  am  at  a  loss  to  see  on  what  principle  it  can  be 
urged,  in  the  absence  of  any  contract  to  that  effect,  that  when  the 
payments  made  to  Alexander  Donovan  amount  to  or  exceed  the 
amount  of  the  judgment,  the  annuity  of  888/.  is  thereupon  to  cease. 
It  is  true,  that  upon  the  Master's  view  of  this  case,  from  which  I 
have  dissented,  the  total  amount  of  net  receipts,  admitted  by 
Donovan,  would  far  exceed  all  the  arrears  of  the  annuity  of  838/., 
and  on  that  ground  it  might  have  been  unnecessary  to  take  the 
account ;  but  the  principle  stated  in  the  Master's  report — that  the 
receipts  far  exceed  the  amount  of  the  judgment  and  the  costs  of 
suit,  does  not  appear  to  me  to  be  applicable  to  this  case. 

The  result  of  all  this  would  be,  that  the  first  exception  would  be  [  36  ] 
allowed,  that  the  second  exception  must  be  disallowed,  and  that  the 
third  and  fourth  exceptions  would  be  allowed;  and  I  should  be 
desirous,  if  the  forms  of  the  Court  permitted  me,  to  direct  that  it 
should  be  referred  back  to  the  Master,  to  take  the  account  upon  the 
principle  I  have  already  stated.  It  is  possible,  however,  that  some 
objection  to  this  course  may  be  taken,  on  the  ground  that  this 
equity  is  not  properly  an  incumbrance  on  the  estate,  and  that  the 
Master,  accordingly,  could  not,  even  if  he  had  concurred  with  me, 
have  so  taken  the  account.  It  appears  to  me  desirable,  in  order  to 
avoid  this  objection,  that  it  will  be  more  proper  to  deal  with  this 
question  on  further  directions,  than  to  make  such  an  order  on  the 
exceptions ;  but  as  this  case  has  already  involved  so  much  litigation 
and  expense,  I  have  thought  it  best  to  state  exactly  how,  in  my 
view  of  the  case,  the  account,  as  against  Alexander  Donovan,  ought 
to  be  taken,  and  my  desire  to  arrive  at  that  result,  if  the  forms  of 
the  Court  and  the  nature  of  the  suit  will  permit  me  so  to  do, 
instead  of  leaving  the  parties  to  work  out  their  equities  in  another 
suit.  In  no  event,  however,  should  I  propose  to  refer  the  case  back 
to  the  Master. 

If,  indeed,  it  could  be  referred  back  to  the  same  Master,  who  is 
already  so  conversant  with  this  matter,  I  might  wish  to  adopt  that 
coarse ;  but  as  this  is  impossible,  it  will,  I  think,  be  better  that  one 
of  my  chief  clerks  should  take  whatever  account  is  to  be  taken 
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ander  my  directions  in  chambers,  than  that  it  shoald  be  referred 
to  such  one  of  the  Masters  of  the  Court  as  may  have  had  the 
remaining  references  of  Mr.  Brougham  transferred  to  him. 

I  think  that  regard  being  had  to  the  difficulty  I  have  ^stated,  the 
proper  order  to  make  on  these  exceptions  will  be,  to  allow  the  first 
exception,  to  disallow  the  second  exception,  neither  to  aUow  or  dis- 
allow  the  third  and  fourth  exceptions,  but  to  reserve  the  consideration 
thereof  till  the  cause  shall  be  heard  on  further  directions  (1). 

No  costs  of  the  exceptions,  and  the  deposit  to  be  returned. 


1853. 

March  4,  5. 

AprU  16. 

JlolU  QmH. 

BOMILLT, 
M.B. 

[37] 
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ASKHAM  V.  BARKER  (2). 

(17  Beav.  37—56;  S.  C.  22  L.  J.  Oh.  769;  1  W.  E.  279;  21  L.  T.  O.  S.  204.) 

The  donee  of  a  power  of  selection  cannot  lawfully  exercise  his  power  in 
such  a  manner  as  to  secure  an  advantage  to  himself,  by  any  stipulation  or 
arrangement  with  the  appointees  in  whose  favour  the  power  is  exercised. 

The  burden  of  proving  the  invalidity  of  an  appointment  lies  on  the  person 
who  seeks  to  set  it  aside,  and  not  only  the  deed,  but  the  whole  matter,  and 
all  the  accompanying  facts,  must  be  examined,  in  order  to  ascertain  the 
real  nature  and  character  of  the  transaction. 

A  tenant  for  life  had  the  x>ower  of  appointing  the  settled  property  amongst 
such  of  his  children  as  he  should  think  fit.  The  trustees  had,  in  breach  of 
trust,  lent  him  part  of  the  trust  monies,  without  taking  any  security.  In 
1(534,  the  tenant  for  life  appointed  to  his  daughters  the  money  so  lent  and 
600/.  in  exclusion  of  his  son.  Contemporaneously,  the  daughters  exchanged 
the  sum  so  appointed  for  an  estate  of  the  father,  and  the  old  trustee  retired. 
The  transaction  was  supported,  the  estate  being  worth  the  amount  given 
in  exchange. 

By  the  marriage  settlement  of  William  Askham  and  Elizabeth, 
his  wife,  dated  in  1800,  certain  freeholds  at  Woodside,  Wilberfoss, 
and  Thursday's  Market,  were  settled  on  them  successively  for  life ; 
and  after  the  death  of  the  survivor,  to  the  use  of  all  and  every,  or 
such  one  or  more  of  their  children  as  William  Askham  should 
appoint,  and,  in  default,  between  them  equally.  Other  property 
was  thereby  settled  on  them  for  life,  successively,  and  after  the 
decease  of  the  survivor,  to  *the  use  of  the  first  and  other  sons  of 
the  marriage  in  tail  male. 

The  settlement  contained  a  power  to  the  trustees,  to  sell  and 
re-invest  the  proceeds  in  lands,  and  in  the  mean  time  to  invest  the 

(1)  The    case    was    re-argued    on      tions  on  the  further  consideration,  will 


further  consideration,  as  reported  in 
20  Beay.  127,  but  the  Masteb  of  the 
Bolls  adhered  to  the  decision  here 
reported.  A  further  question  which 
was  raised  imder  the  Statute  of  Limita- 


be  reported  in  its  proper  place  when 
the  volume  to  contain  the  cases  in 
20  Beavan  is  reached. — O.  A.  S. 

(2)  Boach  V.  Trood  (1876)  3  Ch.  D. 
429,  436,  34  L.  T.  105. 
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proceeds  "  in  Government  or  real  securities."  It  also  contained  a  askham 
power  to  appoint  new  trustees.  Oswald  Allen  and  Thomas  Harper  barker. 
were  trustees  of  the  settlement. 

On  several  occasions  between  the  year  1801  and  1834,  the 
trustees  sold  various  portions  of  the  property,  and  out  of  the 
proceeds,  they,  in  1802  and  1811,  lent  to  Mr.  Askham  sums 
amounting  in  all  to  4,075L,  upon  mortgage  of  some  property 
belonging  to  him,  called  Fishergate.  Subsequently,  in  1817, 
1818  and  1828,  they  lent  him  further  parts  of  the  trust  property, 
amounting  to  2,1001.  and  105Z.,  without  taking  any  security  for  the 
same,  and  thereby  committing  a  breach  of  trust. 

In  1884,  the  transaction  now  complained  of  took  place.  At  this 
time,  his  wife  was  dead,  and  he  had  five  children  then  living, 
namely,  the  plaintiff,  John  Askham,  and  four  daughters,  the 
youngest  of  whom  was  thirty-one  years  of  age.  He  possessed  the 
Fishergate  property,  subject  to  the  mortgage  to  the  trustees  for 
4,075{.,  and  another  property  called  Field  House,  subject  to  a 
mortgage  thereon,  and  he  was  indebted  to  the  trustees  in  the  sums 
of  2,100Z.  and  105Z. 

By  deed,  dated  the  18th  of  March,  1884,  William  Askham 
appointed  the  two  sums  of  2,1002.  and  105/.  due  from  him,  and 
also  a  further  sum  of  500{.  part  of  the  remaining  trust  monies, 
between  his  four  daughters,  subject  to  his  life  interest  therein. 

By  indentures  of  the  24th  and  26th  of  March,  1884,  made  [  3^  ] 
between  William  Askham  and  his  four  daughters,  William  Askham 
conveyed  the  Fishergate  property  (subject  to  the  charges  thereon 
and  to  his  life  interest  therein),  and  Field  House,  free  from  the 
500/.,  but  subject  to  his  life  estate,  to  his  four  daughters  in  fee,  and 
they,  by  way  of  exchange,  assigned  Mr.  Askham  their  shares  in  the 
three  sums  amounting  together  to  2,705Z.  appointed  to  them  by  the 
deed  poll  of  the  18th  of  March,  1884 ;  and  by  indentures  of  the 
same  date  (24th  and  25th  of  March,  1884)  two  new  trustees  were 
appointed  in  the  place  of  Oswald  Allen,  who  wished  to  retire,  and 
Thomas  Harper,  who  had  died. 

William  Askham  afterwards,  in  1844,  executed  a  second  appoint- 
ment, whereby  he  appointed  the  trust  property  not  comprised  in 
the  previous  appointment,  and  all  others  the  property  comprised 
in  the  settlement,  to  his  three  daughters  (the  fourth  being  then 
dead). 

William  Askham  having  died  on  the  11th  of  June,  1848,  the 
plainti£f  instituted  the  present  suit,  whereby  he  alleged,  that  all 
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AsKHAM  the  deeds  of  1834  formed  part  of  one  transaction,  and  were  a  mere 
Barker,  devise  to  enable  William  Askbam  to  release  himself  from  liabilities 
which  he  was  unable  to  meet,  and  that  the  whole  originated  in  the 
desire  of  the  trastee  to  get  released  from  the  consequences  of  the 
breaches  of  trust  committed  by  them  in  advancing  the  trust  money 
to  William  Askham,  and  which  he  could  neither  repay  nor  secure. 
He  further  alleged,  that  there  was  a  stipulation  upon  making  the 
appointment,  that  the  daughters  would  accept  the  property  at 
Fishergate  and  Field  House  as  a  security  for  the  repayment  of  the 
trust  monies  so  applied,  and  for  which  it  was  an  insufficient 
security.  That  thereby  William  Askham  not  only  avoided  the 
[  *^^  3  necessity  of  giving  security,  but  had  obtained  *an  advantage  to  the 
extent  of  600/.,  the  residue  purchase  money  of  Field  House. 

The  bill  prayed,  that  the  deed  poll  of  the  18th  of  March,  1834, 
might  be  declared  a  fraudulent  exercise  of  the  power,  and  that  both 
that  deed  and  the  indentures  of  the  24th  and  25th  of  March,  1834, 
might  be  declared  void,  and  delivered  up  to  be  cancelled,  and  that 
the  estates  of  Oswald  Allen  and  William  Askham  might  be  declared 
liable  to  make  good  all  the  monies  appointed  and  for  consequential 
relief. 

The  evidence,  which  is  fully  set  out  in  the  judgment,  showed, 
that  though  the  whole  of  these  matters  might  have  formed  but  one 
transaction,  and  were  conducted  together,  yet  that  there  was  no 
such  stipulation  or  condition  between  the  father  and  the  daughters, 
as  alleged  by  the  plaintiff,  and  that  the  value  of  the  property  given 
by  the  father  in  exchange  was,  at  the  time,  sufficient  to  secure  the 
amount  given  by  the  daughters. 

Mr.  R.   Palmer  and  Mr.   Freelingy   for  John  Askham,   the 
plaintiff : 

The  transaction  was  a  fraudulent  bargain  and  corrupt  exercise  of 
the  power.  Mr.  Askham,  the  father,  had  fallen  into  difficulties  in 
1817,  and,  to  relieve  himself,  he  obtained  advances  of  money 
from  the  trustees  of  the  settlement,  who  thereby  committed 
breaches  of  trust,  as  well  by  taking  no  security  at  all,  in  some 
cases,  as  in  taking  an  insufficient  security  in  others.  Being 
unable  to  give  sufficient  security  or  to  set  the  trust  matters  on  a 
proper  footing,  and  wishing  to  save  the  trustees  from  the  conse- 
quence of  their  breaches  of  trust,  he  made  the  exclusive  appoint- 
ment of  the  18th  of  March,  1884,  having  previously  made  a 
stipulation  or  condition  for  his  doing  so,  that  his  daughters,  the 
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appointees,    shoald   assign    to   him   the   sums   so    appointed,   in      askhah 
exchange  for  a  property  of  *les8  value.      He  therefore,  in  reality,      bambb. 
obtained  pecuniary  assistance  from  his  daughters,  in  consideration       [  *^U 
of  his  exercising  the  power  in  their  favour.      It  is  impossible, 
therefore,  for  such  a  transaction  to  stand:  Harrison  v.  Randall {^)  ; 
Jackson  v.  Jackson  (2) ;   Daubeny  v.  Cockhmi  (3) ;  Arnold  v.  Hard- 
wick  (4).     The  daughters  were,  at  the  time,  living  with  their  father 
and  under  his  influence,  and  they  had  no  professional  advice  in  the 
transaction.     This  is  another  ground  for  setting  aside  the  appoint- 
ment.    This  case  was  virtually  decided  by  Lord  Lanodalb  on  the 
demurrer :  Askham  v.  Barker  (5). 

A/r.  lioupell  and  Mr.  Dcnison^  contra  : 

The  daughters,  at  the  time  of  the  appointment,  were  perfectly 
competent  to   act  for  themselves,  the   youngest   of   them    being 
above  thirty  years  of  age.     They  both  asked  and  received  advice ; 
and  there  is  no  evidence  whatever,  that  they  acted   under  the 
influence  of  their  father.     The  plaintiff,  who  had  not  been  very 
successful  in  his  pursuits  in  life,  took  all  he  could  get  in  his  father's 
lifetime,  without  complaining  of  the  appointment  in  question,  and 
he  now  sets  up  a  claim,  which  the  testator,  if  he  had  known  of  it 
and  had  thought  fit,  might  have  effectually  prevented,  by  setting 
the  matter  straight  under  a  new  appointment :  Fa^-niery.  Martin  (6). 
Mere  suspicion  of  benefit  to  the  father  is  not  sufficient  to  invali- 
date  the   appointment  :    McQueen  v.  Farquhar  (7)  ;    Campbell  v. 
Home  (8).     As  ♦to  the  charge  of  a  corrupt  bargain,  there  is  no        [  '42  ] 
evidence  except  the  costs  book  of  Mr.  Baxter,  the  solicitor  engaged 
in  the  transactions,  which  has  been  volunteered  by  him  without 
compulsion.     This,  indeed,  proves  the  transactions  to  have  been 
contemporaneous,  but  that  does  not  make  them  corrupt ;  nor  does 
it  show,   that  the  daughters  were    acting   under   their  father's 
influence,  and  this  is  denied  by  the  daughters  themselves,  and  by 
Mr.  Baxter.    It  is  said,  that  the  daughters  obtained  some  advan- 
tage, and  that  the  exchange  converts  the  whole  transactions  and 
fixes  them  with  a  fraud,  though  the  mere  appointment  of  itself 
would  not  have  done  so.    Mr.  Baxter,  however,  in  his  evidence, 
distinctly  states,  that  he  believed,  at  the  time,  that  the  exchange 

(1)  89  B.  R.  501  (9  Hare,  397).  (5)  85  R.  R.  152  (12  Beav.  499). 

(2;  67  R.  R.  187  (Drury,  91,  120).  («)  29  R.  R.  151  (2  Sim.  502). 

{li)   15  R.  R.  174  (1  Mer.  626).  (7)  8  R.  R.  212  (U  Yes.  467). 

;4)  40  R.  R.  159  (7  Sim.  :M3;.  (8)  57  R.  R.  510  (1 Y.  &  C.  C.  C.  664). 
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AsKHAii      was  perfectly  fair  and  proper.     If  the  first  appointment  be  invalid, 
Babkeb.      ^^6  second  is  effectual. 

Mr,  W.  H.  Clarke,  for  the  children  of  the  plaintiff. 

Mr.  R.  Palmer,  in  reply,  [upon  the  question  of  laches  cit^ 
The  Duke  of  Leeds  v.  Lord  Amherst  (1)]. 

[  43  ]]  Thb  Master  of  the  Bolls  reserved  judgment. 

April \R.      The  Master  of  the  Rolls: 

This  is  a  suit  instituted  by  the  plaintiff,  for  the  purpose  of 
obtaining  a  declaration,  that  a  deed  of  the  18th  March,  1884,  was  a 
fraudulent  exercise  of  a  power  of  appointment  in  favour  of  his 
daughters,  by  the  father  of  the  plaintiff,  and  seeking  to  set  aside 
and  annul  the  deed  professing  to  exercise  that  power,  and  to  set 
aside  also  two  other  sets  of  deeds  of  the  24th  and  25th  of  the  same 
month,  and  for  the  relief  consequent  upon  such  declaration  being 
made. 

The  ground  upon  which  this  relief  is  asked  is,  that  this  was  the 
case  of  a  stipulation  made  by  the  father  for  his  own  benefit,  with 
some  of  the  objects  of  the  power,  in  consideration  of  the  exercise  of 
it  in  their  favour,  and  that,  consequently,  this  was  a  fraud  upon 
the  power  and  avoids  the  execution  of  it.  It  is  contended  on  the 
part  of  the  plaintiff,  I  think  with  reason,  that  it  is  not  necessary 
that  the  benefit  to  accrue  to  the  donee  of  the  power  should  appear 
on  the  face  of  the  instrument,  but  that  if  the  proceedings,  whether 
contemporaneous  or  subsequent,  which  in  truth  are  a  part  of  the 
same  transaction,  show  that  the  power  was  exercised  with  the  view 
and  for  the  purpose  of  conferring  an  advantage  upon  the  donee  of 
the  power,  such  exercise  of  it  by  him  is  a  fraud  upon  the  power  and 
is  void  in  this  Court.  This  general  proposition  is  not  contested  by 
[  •Ai  ]  the  defendants,  *but  they  contend,  that  the  deed  of  the  18th  March, 
1834,  was  not  executed  by  the  father  with  any  view  to  his  own 
advantage,  but  that  it  was  a  valid  and  hand  fide  exercise  of  the 
power  reserved  to  him.  If  the  Court  should  be  against  the  defen- 
dants on  this  first  point,  then  the  defendants  contend  that  the 
defective  appointment  of  March,  1834,  is  cured  by  a  valid  and  bond 
fide  appointment  to  his  daughters  by  the  father,  in  a  deed  of  later 
date,  viz.,  in  April,  1844,  and  shortly  before  his  decease.  If  the 
defendants  fail  on  both  grounds  of  defence,  they  contend  (which 
(1)  78  E.  B.  47  (2  Ph.  117). 


V. 

Babkbb. 
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indeed  is  not  disputed  by  the  plaintiff)  that  he  must  accoont  for  the      askham 
sums  of  money  paid  to  him  or  advanced  for  his  benefit  by  his 
father,  the  donee  of  the  power. 

The  first  and  most  important  question  is  the  effect  of  the  trans* 
action  which  occurred  in  March,  1884.  I  entertain  no  doubt  of  the 
general  principle,  and  that  the  donee  or  appointor  cannot,  lawfully, 
so  exercise  his  power,  as  to  secure  an  advantage  to  himself,  by  any 
stipulation  or  arrangement  with  the  appointees  in  whose  favour  the 
power  is  exercised;  and  that  not  merely  the  deed  executing  the 
power,  but  also  the  whole  transaction  and  all  the  accompanying 
facts,  must  be  carefully  examined,  for  the  purpose  of  ascertaining 
what  was  the  real  nature  and  character  of  the  proceeding;  but 
I  am  also  of  opinion,  that  in  this,  as  in  all  other  cases  imputing 
fraud,  the  burthen  of  the  proof  lies  on  the  person  who  seeks  to  set 
aside  the  transaction.  I  do  not,  however,  mean  by  this,  that  the 
Court  requires  stronger  evidence  to  satisfy  it  of  the  truth  of  any 
fact  in  cases  of  fraud  than  what  it  requires  in  other  cases,  but  that 
the  fraud  must  be  established  by  fair  and  reasonable  inferences  to 
be  deduced  from  the  facts  proved,  and  that  unless  it  be  so  established, 
the  case  fails  and  the  transaction  rests  unimpeached. 

In  this  case,  the  alleged  fraud  consists  in  the  advantage  stipulated  [  45  ] 
for  by  the  appointor,  at  the  time  he  executed  the  power.  The  facts 
which  raise  this  question,  as  established  by  the  evidence  in  the 
cause,  are  as  follows :  The  power  vested  in  William  Askham  (the 
father  of  the  plaintiff),  the  exercise  of  which  is  complained  of,  was 
created  by  a  post-nuptial  settlement,  bearing  date  the  20th  and  21st 
of  August,  1800,  and  executed  under  the  decree  of  this  Court,  in 
pursuance  of  articles  entered  into  in  consideration  of  his  marriage 
in  July,  1781.  By  this  settlement,  certain  freehold  lands  and 
hereditaments  at  Woodside,  in  the  parish  of  Leeds,  and  at  Wilber- 
foss,  in  the  counfy  of  York,  and  certain  freehold  messuages  and 
houses  in  Thursday  Market,  in  the  city  of  York,  were  settled,  so  far 
as  regarded  the  property  at  Woodside,  to  the  use  of  the  father 
William  Askham  for  life,  remainder  to  the  use  of  his  wife  for  life, 
and  after  death  of  the  survivor,  to  the  use  of  all  or  such  one  or 
more  of  the  children  of  William  Askham  and  Elizabeth  his  wife, 
for  such  estate  and  in  such  shares  and  proportions,  and  in  such 
manner  and  form,  with  or  without  power  of  revocation,  as  the 
said  William  Askham  the  father,  at  any  time  or  times  during  his 
life,  by  deed  or  writing  under  his  hand  and  seal  and  attested  by 
two  or  more  witnesses,  or  by  his  last  will  and  testament,  should 
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A8KHAM  direct,  limit  or  appoint ;  and  in  default  thereof,  to  the  use  of  all 
Babksb.  t^^d  every  the  child  and  children  of  William  Askham  and  Elizabeth 
his  wife,  equally  to  be  divided  between  them ;  with  limitations  for 
the  substitution  of  their  issue,  in  case  of  the  death  of  the  child ; 
with  cross  remainders  in  case  of  death  without  issue;  and  if  all 
failed,  with  an  ultimate  remainder  to  the  use  of  William  Askham 
the  father  in  fee ;  and  so  far  as  relates  to  the  property  at  Wilberfoss 
and  in  Thursday  Market,  it  was  settled  on  the  wife  Elizabeth  for 
her  life,  and  after  her  decease  to  the  husband  William  Askham  for 
[  *46  ]  *his  life,  and  after  the  death  of  the  survivor,  for  the  benefit  of  the 
children  of  the  marriage,  in  like  manner  and  subject  to  the  like 
power  of  appointment  as  above  stated  relating  to  the  property  at 
Woodside.  By  the  same  settlement,  other  property  situate  at  Kirk 
Hamerton  and  certain  closes  at  Wheetwood,  both  in  the  county  of 
York,  were  settled  on  Elizabeth  the  wife  of  William  Askham  for  life, 
with  remainder  to  William  Askham  for  his  life,  and  after  the  decease 
of  the  survivor  to  the  first  and  other  sons  of  the  marriage  in  tail  male. 

The  settlement  contained  a  power  to  sell  the  property  comprised 
in  the  settlement,  and  to  invest  the  same  in  the  purchase  of  other 
freehold  or  copyhold  lands  in  England,  and  in  the  mean  time  and 
until  such  investments  could  be  found,  to  invest  the  proceeds  in  the 
purchase  of  Government  or  real  securities,  and  the  settlement  also 
contained  a  power  to  appoint  new  trustees.  The  trustees  appointed 
by  this  settlement  and  who  accepted  the  trusts  were  Mr.  Oswald 
Allen  and  Mr.  Thomas  Harper. 

Mr.  William  Askham  carried  on  business  at  Doncaster  and  was 
possessed  of  a  property  there  called  Fishergate,  which  was  not 
included  in  the  settlement. 

In  the  years  1801  and  1802,  the  trustees,  at  the  request  of 
William  Askham  and  his  wife,  sold  various  portions  of  the  estates 
which  were  subject  to  the  power  of  appointment,  and  also  a  portion 
of  the  property  settled  on  the  eldest  son  of  the  marriage.  The  pur- 
chase money  was  thus  applied :  two  sums,  one  of  2,875Z.  and  the 
other  of  850J.  were  paid  to  William  Askham,  on  the  security  of  his 
property  of  Fishergate  at  Doncaster,  and  the  remainder  was  laid 
out  in  the  purchase  of  9,8052.  17^.  6d.  Consols  in  the  names  of  two 
trustees. 
[  47  ]  Some  time  in  the  year  1811,  2,1551.  ISs.  9d.  Consols,  part  of 

this  sum,  was  sold  out  by  the  trustees,  and  the  produce  thereof, 
1,S50Z.,  was  paid  to  William  Askham  the  father,  on  the  security  of 
a  further  charge  to  that  amount  on  his  property  at  Fishergate,  the 
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charge  on  which  therefore,  at  this  time,  amounted  in  the  whole      Askham 
to  4,076Z.  Barker. 

Sabsequently  to  this,  Mr.  Harper  died,  and  Mr.  Oswald  Allen 
became  the  sole  trustee.  In  1810,  Elizabeth  Askham,  the  mother 
of  the  plaintiff,  died ;  and  in  April,  1817,  at  the  instance  of  William 
Askham,  Mr.  Allen  sold  out  1,3502.,  further  part  of  the  Consols 
standing  in  the  names  of  the  trustees,  for  the  sum  of  9902.,  which 
he  i)aid  to  W.  Askham.  In  the  month  of  August  following,  he 
sold  out  in  like  manner  two  other  sums  of  1,0002.  and  2502., 
Consols,  and  paid  the  proceeds,  amounting  in  the  whole  to  1,0002., 
to  W.  Askham;  and  on  the  6th  of  October,  1818,  he  sold  out  a 
further  sum  of  1502.  Consols,  for  the  sum  of  1102.  cash,  which  he 
also  paid  to  W.  Askham.  The  amount  of  stock  so  sold  being 
2,7502.,  and  the  money  produced  thereby,  which  was  paid  to 
W.  Askham,  being  2,1002.,  for  the  repayment  of  which  no  security 
whatever  was  given  by  W.  Askham. 

In  the  year  1828,  the  remaining  property  in  Thursday  Market 
was  sold  by  Mr.  Oswald  Allen  for  1052.,  which  was  paid  by  him  to 
W.  Askham,  and  this  also  without  any  security  being  given  for  the 
repayment  thereof. 

Nothing  important  occurs  till  1838  and  1834.  For  I  think  it 
unnecessary,  for  the  determination  of  the  point  I  am  now  upon,  to 
notice  what  had  been  done  for  the  plaintiff  by  his  father,  previously 
to  1834.  But  before  considering  the  transaction  of  1834,  it  is 
convenient  to  pause  for  a  moment,  to  review  the  situation  and 
condition  *of  the  parties  concerned  at  this  time.  It  is  obvious  [  *^^  ] 
that  all  these  advances,  without  security,  were  breaches  of  trust, 
and  that  if  W.  Askham  should  have  been  unable  to  repay  them, 
Oswald  Allen,  or  his  estate,  would  be  liable  to  make  good,  not 
merely  the  sum  for  which  no  security  had  been  taken,  but  also 
what  had  been  secured  on  Fishergate,  to  the  extent  that  that 
security  might  prove  insufficient. 

It  is  alleged  in  the  bill,  that  Mr.  Askham  was,  at  this  time,  in 
difficulties,  and  that  it  would  have  been  impossible  for  him  to  have 
repaid  this  sum  of  money;  but  the  evidence  given  in  the  cause 
negatives  this  allegation.  Mr.  Askham  was  at  this  time  carrying 
on,  at  Doncaster,  a  thriving  trade  as  a  wharfinger ;  he  was  pos- 
sessed of  the  property  called  Fishergate,  which,  though  charged 
with  4,0752.,  part  of  the  trust  funds  advanced  to  him,  ultimately 
produced  between  6002.  and  7002.  more  than  that  amount,  and  he 
was  also  possessed  of  a  house  called  Field  House,  the  value  of 
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ASKHAM      which  is  estimated,  by  a  witness  on  behalf  of  the  plaintiff,  at 

Barker.      1,6502.  and  which  together  would  about  equal  the  amount  which 

Mr.  Askham  owed  to  this  trust ;  but  this  house  was  subject  to  a 

mortgage  for  500i.,  part  of  the  purchase-money,  which  remained 

unpaid. 

The  state  of  Mr.  Askham's  family  at  this  time  was  the  following : 
He  had  five  children  living,  the  plaintiflF,  his  only  surviving  son, 
and  four  surviving  daughters,  viz.  Sarah  Askham  and  Mary  Ask- 
ham, who  have  since  died,  the  defendant  Mrs.  Barker,  then 
Elizabeth  Askham,  and  the  defendant  Ann  Bella  Askham;  an 
elder  son  and  a  daughter  had  both  died  previously  to  this  time. 
The  youngest  of  the  children,  at  this  time,  was  thirty-one. 
r  49  ]  The  transactions  of  1834  consisted  in  the  execution  of  a  deed  of 

the  18th  of  March,  and  four  others,  which  bore  date  respectively 
the  24th  and  the  25th  of  March,  1881.  That  which  bore  date  the 
18th  of  March,  1834,  is  a  deed  poll  under  the  hand  and  seal  of 
W.  Askham,  and  was  duly  executed,  according  to  the  terms  of  the 
power  contained  in  the  marriage  settlement.  It  recited  the  sale 
of  the  property,  its  investment  in  9,305!.  lis.  6d.  Consols,  and 
that  four  sums  had  been  sold  out,  producing  2,1002.,  that  the 
residue  of  the  stock  amounted  to  4,4002. ;  and  it  also  recited  the 
sale  of  the  property  at  Thursday  Market,  for  105Z.  It  then  recited, 
that  W.  Askham,  the  father,  was  desirous  of  making  an  appoint- 
ment in  favour  of  his  four  daughters,  of  2,7002.,  part  of  the  produce 
of  the  property  at  Woodside,  and  the  deed  then  irrevocably  appointed 
the  sum  of  2,1002.,  being  part  of  the  trust  monies  arising  from 
Woodside,  and  the  1052.  produced  by  the  sale  of  the  Thursday 
Market  property,  and  so  much  of  the  4,4002.  Consols  as  would 
produce  the  sum  of  5002.,  the  same  being  considered  as  part  of  the 
produce  of  the  Woodside  estate,  subject  to  the  life  estate  of  their 
father  therein,  to  be  equally  divided  between  them  as  tenants  in 
common ;  and  that  when  these  three  sums  of  2,1002.,  1052.  and 
5002.  should  be  laid  out  in  the  purchase  of  land,  the  property  so 
bought  should  (subject  to  the  life  estate  of  the  father)  be  vested  in 
the  four  daughters,  as  tenants  in  common  in  fee.  If  the  transaction 
had  stopped  here,  no  question  could  have  arisen  as  to  the  validity, 
both  at  law  and  in  equity,  of  this  appointment.  The  father  had  an 
absolute  and  exclusive  power  to  appoint  in  favour  of  any  of  his 
children;  he  selects  his  four  ^daughters,  and  makes  an  irrevocable 
appointment  in  their  favour ;  and  although  the  validity  of  such 
appointment  cannot  depend  upon  the  propriety  of  the  exercise  of 
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the  discretion  reposed  in  the  father,  yet,  in  this  case,  as  the  son      Abkham 
was  tenant  in  *tail  in  remainder  of  the  Wheetwood  property,  or  of      baxkeu. 
the  produce  thereof,  it  may  fairly  he  assumed  that  this  was  no       [  *^  ] 
improper  exercise  of  such  discretion.    It  is  alleged,  however,  that 
in  fact  this  deed  was  but  part  of  one  transaction,  which,  when  fully 
understood,  discloses  a  corrupt  stipulation,  entered  into  between 
the  father  and  his  daughters,  for  his  own  advantage,  and  that  this 
appointment  was,  in  fact,  so  made,  as  part  of  that  arrangement, 
and  that  this  appears  by  the  subsequent  deeds,  and  the  evidence  in 
the  cause.    The  first  set  of  deeds  of  the  24th  and  25th  of  March, 
were  indentures  of  lease  and  release^  made  between  W.  Askham 
the  father  of  the  one  part,  and  the  four  daughters  of  the  other 
part.     The  release  recited  the  mortgage  of  July,  1801,  by  which 
2,375/.  of  the  trust  money  advanced  to  W.  Askham  had  been 
secured  on  his  property  at  Fishergate,  and  also  the  mortgage  of 
May,    1802,   by  which   850Z.,   further  part  of  the  trust  money 
advanced  to  W.  Askham,  had  been  also  secured  on  Fishergate, 
and  also  the  mortgage  of  July,  1811,  whereby  1,S50Z.,  further  part 
of  the  trust  money  advanced  to  W.  Askham,  had  been  secured  on 
the  same  premises.    It  also  recited  certain  indentures,  by  which 
the  father  W.  Askham  had  become  possessed  of  other  property  in 
and  near  Doncaster,  including  therein  the  messuage  called  Field 
House,  subject  to  a  mortgage  of  500Z.  thereon,  and  also  the  above- 
mentioned  deed  of  appointment;  and  further,  that  W.  Askham 
and  his  daughters  had  mutually  agreed  to  exchange  the  rever- 
sionary sum  of  2,700Z.,  so  possessed  by  them,  in  lieu  of  the  equity 
of  redemption  in  the  freehold  and  leasehold  messuages  and  here- 
ditaments at  Doncaster,  and  subject  to  all  the  mortgages,  except 
the  mortgage  of  500Z.,  which  W.  Askham  had  agreed  to  pay  off. 
The    deeds   then    proceeded   to  carry  into  effect  this    proposed 
exchange,  and  W.  Askham   accordingly  conveyed  and  assigned 
the  said  messuages,  tenements  and  hereditaments  *to  his  daughters,       [  *5i  ] 
as  tenants  in  common  in  fee,  subject  to  the  mortgages  aforesaid, 
and  to  his  life  estate  therein,  and  the  daughters  assigned  and 
transferred  to  the  father  the  said  sums  of  2,1002.,  105Z.  and  5002., 
then   vested   in   them,  subject   to  the  life  estate  of   the  father 
therein. 

The  second  set  of  deeds,  executed  on  the  24th  and  25th  of 
March,  1834,  were  indentures  of  lease  and  release  indorsed  on 
the  indenture  of  settlement  of  August,  1800,  whereby  Bichard 
Marshall  and  Joseph  Cawood  were  appointed  new  trustees  of  that 
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AsKHAM  settlement,  in  the  plaee  of  Oswald  Allen  and  Thomas  Harper 
Babker.      deceased. 

The  plaintiff  alleges,  that  all  these  deeds  were  part  of  one 
transaction,  that  the  transaction  in  truth  originated  in  Oswald 
Allen's  insisting  upon  being  discharged  from  his  office  of  trustee, 
and  upon  William  Askham's  repaying  or  giving  security  for  the 
monies  advanced  to  him,  which  he  was  unable  to  do,  and  without 
which  the  new  trustees  could  not  be  induced  to  accept  the  office  of 
trustees;  and  that  in  truth,  this  was  a  device  and  a  colourable 
mode  of  enabling  William  Askham  to  release  himself  and  the 
trustees  from  all  further  liability,  by  making  an  appointment  to 
his  daughters,  on  condition  that  they  would  accept  as  a  security 
for  the  repayment  of  the  trusts  sums  so  appointed  to  them,  that 
which,  in  truth,  was  no  sufficient  security  ;  so  that,  by  this  trans- 
action, not  only  did  William  Askham  avoid  the  necessity  of  paying 
or  giving  ample  security  for  2,2052.,  but  he  also  obtained  500L,  by 
which  he  was  enabled  to  pay  the  residue  of  the  purchase  money 
due  on  Field  House. 

I  have,  for  the  purpose  of  considering  this  question,  carefully 
read  the  evidence  both  oral  and  documentary,  and  paid  particular 
[  '52  ]  attention  to  the  diary  of  Mr.  Baxter,  *which  gives  a  detailed 
account  of  the  course  which  this  affair  took  and  how  it  was  con- 
ducted :  in  the  first  place,  I  am  of  opinion,  that  it  was  all  conducted 
together  and  carried  into  effect  as  one  transaction ;  but  I  am  also 
of  opinion,  that  if  the  property  on  which  the  2,700{.  was  charged 
was,  at  the  time,  an  ample  security,  the  transaction  cannot  be 
impeached,  on  the  ground  that  the  appointment  was  a  fraud  on 
the  power.  The  trustees  had  full  power  to  advance  the  money  on 
real  security ;  and  if  the  trustees  or  if  Oswald  Allen  had  advanced 
this  money  to  William  Askham  on  the  security  of  this  property  and 
it  turned  out  sufficient,  no  one  could  have  complained  of  the  trans- 
action.  If  the  exchange  had  taken  place  immediately  after  the 
appointment  had  been  made  with  a  stranger,  who  had  been  the 
owner  of  the  equity  of  redemption  in  Fishergate  and  in  Field 
House,  it  would,  in  my  opinion,  have  been  perfectly  good,  unless 
there  had  been  some  other  ingredient  in  the  transaction  not*  now 
appearing.  As,  however,  it  was  made  with  the  father,  I  am  of 
opinion  that  I  must  examine  the  matter  more  closely,  and  see  what 
advantage  he  obtained  by  the  transaction.  He  owed  2,205/.  to  the 
trust;  by  this  transaction  that  sum  was  secured  upon  his  freehold 
and  leasehold  property  at  Doncaster.     It  is  true  that  he  received 
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500/. ;  and  if  that  sum  had  been  advanced,  to  be  spent  and  applied  askham 
by  him,  although  he  gave  security  for  it,  some  difficulty  might  have  barker. 
arisen,  at  least  if  the  case  of  Arnold  v.  Hardwkk  (l)  is  applicable  to 
this  case ;  but  in  truth  the  500!.  was  paid  to  him,  for  the  purpose 
of  being  applied  in  paying  off  a  prior  charge,  to  that  amount,  on 
the  property  given  as  a  security  for  the  rest  of  the  money 
advanced;  so  that  in  truth  William  Askham  obtedned  no  advan- 
tage by  this  part  of  the  transaction,  and  the  security  for  the  rest  of 
the  trust  money,  so  far  as  it  was  on  the  property  thus  freed  from 
the  prior  *charge,  was  improved,  by  being  made  part  of  a  first  [  '53  ] 
instead  of  being  a  second  charge.  So  far,  therefore,  as  regards  the 
500/.,  and  assuming  the  rest  of  the  transaction  to  have  taken  place, 
this  part  of  it  appears  to  me  to  have  been  beneficial  to  the  appointees. 
The  proceeding,  as  it  appears  to  me,  can  be  best  considered  by 
examining  the  case  by  steps.  A  man  has  received  from  his  trustees 
a  fund  over  which  he  has  a  power  of  appointment ;  if  he  then 
secure  this  sum  to  the  trustees,  by  mortgage  on  his  property,  and 
afterwards  appoint  it  amongst  some  of  the  objects  of  the  power,  no 
one  could  object  to  it,  on  the  ground  that  it  was  a  fraudulent 
exercise  of  the  power ;  although  the  trustees  might  be  liable  to  their 
cestnis  que  trust,  if  the  security  on  which  the  money  was  advanced 
was  insufficient.  The  next  step  is,  that  where  the  appointment  is 
made  of  the  trust  fund  which  had  been  previously  advanced  to  their 
appointee,  and  he  afterwards  gives  security  for  the  repayment 
thereof;  in  this  case  also,  if  not  made  by  arrangement  with  the 
appointees,  the  only  question  would  be  the  liability  of  the  trustees, 
if  the  security  was  insufficient.  In  the  case  before  the  Court,  it 
goes  one  step  further,  viz.,  an  arrangement  is  made,  by  which  the 
appointees  agree  to  take  the  security  in  question  and  thereby  to 
exonerate  the  trustees.  Unless  it  can  be  shown  that  the  security 
was  insufficient,  that  the  appointees  knew  this  to  be  the  case,  and 
that  the  appointment  was  made,  on  condition  that  the  appointees 
should  accept  such  insufficient  security,  as  a  means  of  preventing 
the  appointor  from  being  pressed  by  the  trustees  to  replace  the 
money,  I  think  that  the  transaction  cannot  be  impeached. 

I  find  no  direct  trace  of  any  such  stipulation  in  the  evidence. 
On  the  contrary,  the  evidence  of  Mr.  Marshall  and  Mr.  Baxter 
seems  to  me  to  negative  any  such  a  supposition  on  the  part  of  the 
trustees,  and  Mrs.  ^Barker  (whose  evidence  no  doubt  is  given  under       [  *5i  ] 
the  bias  of  interest),  distinctly  swears,  that  there  was  no  promise 

(1)  40  E.  E.  159  (7  Sim.  343). 
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AsKHAM  or  stipulation,  but  that  the  matter  was  conducted,  as  a  matter  of 
Babkeb.  business,  by  Mr.  Baxter  on  behalf  of  herself  and  her  sisters,  and 
that  they  well  knew  the  value  of  the  property  to  be  taken  in 
exchange  for  the  2,7002.  If  there  was  no  such  stipulation,  but  the 
father  had  induced  the  appointees  to  believe  the  security  to  be  good, 
and  had  imposed  upon  them  as  to  the  value  thereof,  so  that,  though 
they  had  agreed  to  make  the  exchange  in  question,  they  did  so  in 
the  belief  that  their  father  would  not  have  derived  any  benefit  or 
advantage  from  this  transaction,  then  a  question  of  some  difficulty 
might  have  arisen,  to  this  effect :  whether  the  appointment  would 
not  have  been  good  to  the  extent  of  the  valae  of  the  security,  and 
whether  the  dictum  of  Lord  Habdwicke  in  L0ane  v.  Page  (i)  could, 
in  such  a  case  as  that  which  I  am  supposing,  be  considered  to  be 
overruled  by  the  decision  of  Sir  Wm.  Grant  in  Davbeny  v. 
Cockbum  (2).  I  think  it,  however,  unnecessary  to  consider  that 
question,  because,  in  my  opinion,  it  must  be  determined,  as  a  pre- 
liminary condition,  that  the  security  was  insufficient,  and  because 
in  my  opinion  the  burthen  of  proving  this  falls  on  the  plaintiff, 
and  he  has  failed  in  so  doing. 

The  amount  of  the  trust  property  mortgaged  on  Fishergate  was 
4,075Z.,  the  amount  of  the  sum  appointed  was  2,700/.,  making 
together  the  sum  of  6,775Z.  Fishergate  has  since  been  sold  and 
has  produced  the  sum  of  4J84Z.,  leaving  659L  and  the  property 
called  Field  House  applicable  towards  the  payment  of  the  2,700^. 
[  •ob  ]  Field  House  remains  unsold,  and  it  is  always  difficult  to  ^ascertain 
the  value  of  the  property  in  the  circumstances.  The  plaintiff's 
witnesses  estimate  it  at  1,550Z.,  which  would  leave  a  deficiency  of 
491Z.  to  pay  the  charge  upon  it,  but  Thomas  Waite,  an  auctioneer 
and  valuer,  examined  on  behalf  of  the  defendants,  values  Field 
House  at  2,700!.  He  says  that  the  property  at  Doncaster  has 
fallen  in  value  materially  since  1834,  by  reason  of  the  railways 
diverting  traffic  from  that  town.  He  values  the  whole  property, 
that  is,  Fishergate  and  Field  House,  in  1884  at  7,800^  ;  in  1840  at 
7,2752. ;  and  at  present  at  6,975!.  The  lowest  of  these  sums  would 
be  more  than  sufficient  to  pay  all  the  charges  upon  it.  In  contested 
cases  of  the  value  of  unsold  property,  the  Court  usually  finds  that 
there  is  an  excess  of  valuation  on  both  sides,  and  that  the  surveyors 
or  auctioneers  are  commonly  and  not  unnaturally  influenced  by  con- 
sidering on  whose  behalf  they  value  the  property.  The  Court,  there- 
fore, eagerly  searches  for  any  circumstance  by  which  to  ascertain 
(1)  Amb.  234.  (2)  15  E.  R  174  (1  Met,  626). 
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value  which  is  independent  of  the  opinion  of  surveyors,  and  it  is  askham 
remarkable,  that  the  only  fact  of  that  nature,  in  this  case,  puts  the  barkeb. 
value  still  higher  than  the  witnesses  on  the  part  of  the  defendants ; 
for  it  appears  by  the  evidence  of  the  defendants,  that  William 
Askham  refused  an  offer  of  4,0002.  made  to  him  for  the  pur- 
chase of  Field  House  in  the  year  1881,  which  would  raise 
the  total  value  of  the  property  at  that  time  to  between  8,000Z. 
and  9,000/.  The  great  importance  however  of  this  evidence  is, 
that  it  establishes  what  William  Askham  believed  to  be  the 
value  of  the  property,  and  therefore  negatives  the  supposition, 
that  in  1884  he  meant  to  give  or  to  persuade  his  daughters  to  accept 
an  insufficient  security  for  the  money  appointed. 

Upon  the  whole  it  appears  to  me,  that  the  security,  although  not 
such  as  trustees  would  have  been  advised  to  advance  money  upon 
to  the  extent  of  6,775/.,  was  ^nevertheless  a  fair  and  reasonable  [  *56  ] 
security  for  that  amount  in  the  year  1884,  and  would  then,  if  sold, 
have  realised  more  than  the  total  amount  charged  upon  it.  At  all 
events,  I  am  of  opinion,  that  the  plaintiff  has  not  (as  in  my  opinion 
it  was  essential  for  the  success  of  his  case  that  he  should  do)  proved 
that  the  security  was  insufficient.  Having  come  to  this  conclusion, 
it  is  unnecessary  for  me  to  go  into  the  other  parts  of  the  case.  I 
give,  therefore,  no  opinion  as  to  whether  there  was  or  was  not  a 
valid  appointment  by  a  subsequent  instrument  on  the  assumption 
that  the  appointment  of  1884  was  void  :  or,  on  the  double  assump- 
tion that  the  appointment  of  1884  was  void  and  that  no  subsequent 
valid  appointment  has  been  executed,  to  what  extent  and  in  what 
way  the  plaintiff,  if  he  set  aside  the  deeds  of  1884,  ought  to  account 
for  the  money  received  by  him  from  his  father  by  way  of  advance- 
ment. I  am  unwilling  to  prejudice  those  parts  of  the  case  by  any 
observations  of  mine,  in  case  this  suit  should  be  carried  further. 

In  my  opinion,  the  plaintiff  fails  in  the  material  part  of  his  case, 
viz.,  in  proving  the  fact  which  is  essential  to  make  the  appointment 
of  18th  March,  1884,  a  fraud  on  the  power.  And  as  he  fails,  in  a 
case  of  this  description,  his  bill  must  be  dismissed  with  costs.  I 
think  it  proper  to  add,  that  I  consider  my  decree  to  be  perfectly 
consistent  with  that  of  Lord  Langdale  on  the  demurrer,  as  the 
facts  which  come  out  in  evidence  do  not  substantiate  the  charge 
contained  in  the  bill,  and  on  which  Lord  Lakodalb  relied,  when  he 
overruled  the  demurrer  put  in  by  the  defendants.  Upon  an 
attentive  perusal  of  the  bill,  it  appears  to  me  that  he  could  not 
have  arrived  at  any  other  conclusion. 
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•  A  plaintiff  carrying  on  business  and  domiciled  in  Scotland,  took  funiiahed 

RoMiLLY,  lodgings  in  London,  and  then  filed  his  bill :  Held,  that  he  must  give  security 

for  costs. 
[57] 

The  plaintiff  in  his  bill  described  himself  as  "of  Fort  WUIiam, 
Inverness,  in  the  kingdom  of  Scotland,  but  now  residing  at  No.  8, 
Edmund  Place,  Aldersgate  Street,  in  the  city  of  London."  A  motion 
was  now  made  that  he  might  give  security  for  costs.  The  affidavit 
in  support  of  the  motion  stated,  that  the  plaintiff  usually  resided 
and  was  domiciled  at  Inverness,  and  was  then  carrying  on,  at  the 
sfCme  place,  a  very  extensive  business,  as  a  merchant,  and  had  done 
so -for  several  years,  either  by  himself,  or  in  partnership  with  his 
brother.  That  one  Forbes  was  the  tenant  of  the  house  No.  8, 
Edmund  Place,  and  that  the  plaintiff  had  taken  lodgings  and 
resided  there,  but  had  not  done  so  for  any  length  of  time,  nor  had 
he  engaged  them  for  any  definite  term.  To  this  the  plaintiff  made 
no  affidavit  in  reply. 

Mr.  R.  Palmer,  and  Mr.  O.  L.  Russell,  in  support  of  the  motion, 
contended,  that  inasmuch  as  the  plaintiff  was  resident  and  domiciled 
out  of  the  jurisdiction,  though  temporarily  staying  in  England, 
the  defendant  was  entitled  to  the  order  asked,  or  to  a  stay  of 
proceedings  :  Green  v.  Chamock  (2) ;  Seilaz  v.  Hanson  (3) ;  Hohy  v. 
Hitchcock  {4). 

Mr.  Roupell  and  Mr.  Martindale,  contra  : 

The  plaintiff  is  domiciled  in  Scotland,  but  he  is  now  residing 
[  ♦ss  ]       *within  the  jurisdiction. 

(Thb  Master  of  the  Bolls  :  The  residence  of  the  plaintiff  is 
ambiguous.  He  does  not  state  whether  he  intends  to  remain  here. 
His  business  is  out  of  the  jurisdiction,  and  he  does  not  show  any 
reasonable  likelihood  of  his  remaining  here.  If  he  merely  came 
here  on  a  visit,  that  would  not  be  sufficient  to  relieve  him  from  the 
obligation  to  find  security  for  costs.) 

(1)  This  decision  was  not  in  accord-  resident  out  of  the  jurisdiction  :  see 

•              anoe  with  the  practice  then  established:  Order  LXV.,  r.  6a. — O.  A.  S. 

Redimdo  v.  Chaytor  (1879)  4  Q,  B.  D,  (2)  3  Br.  C.  C.  371 ;  2  Cox,  284  ;  1 

453,  466,  48  L.  J.  Q.  B.  697,  40  L.  T.  Ves.  Jr.  396. 

797;  but  security  for  costs  may  now  be  (3)  0  Ves.  261. 

.ordered  where  a  plaintiff  is  ordinarily  (4)  5  Yes.  698. 
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His  person  and  property  are  both  liable  to  the  process  of  the  Conrt. 
It  is  not  alleged  that  he  is  about  to  leave,  or  that  he  has  any  inten- 
tion of  leaving  London,  or  that  his  residence  within  the  jurisdiction 
is  but  temporary.  He  has  truly  stated  his  residence,  and  there  is 
no  case  in  which  security  for  costs  has  been  required,  where  the 
plaintiff's  property  and  person  are  within  the  jurisdiction,  and 
where  he  has  not  misrepresented  his  actual  residence,  on  the  face 
of  his  bill. 

Thb  Master  of  thb  Bolls  : 

I  can  only  deal  with  the  facts  of  the  case  now  before  me.  The 
question  does  not  depend  on  any  technical  rule,  but  I  must  see  if 
the  defendant  has  a  fair  and  reasonable  chance  of  finding  the  plain- 
tiff, to  answer  the  process  of  the  Court,  in  case  he  should  be  wanted, 
and  I  am  of  opinion  that  he  has  not.  I  by  no  means  say,  that  if  a 
foreigner  were  to  come  here  and  take  up  his  abode,  and  hire  a 
house  for  a  certain  period,  he  would  be  required  to  give  security  for 
costs.  But  here  it  is  obvious  from  the  affidavits,  that  the  plaintiff, 
whose  permanent  residence,  business  and  domicile  is  in  Scotland, 
might  have  come  and  taken  lodgings  within  the  jurisdiction  for  the 
express  purpose  of  avoiding  the  necessity  of  giving  security  for  costs. 
I  think  he  is  bound  to  show  the  contrary ;  for  if  it  were  otherwise, 
any  person  living  on  the  continent  might  sue  any  person  in  this 
country,  without  incurring  any  liability.  He  would  *have  nothing 
to  do  but  to  cross  the  Channel,  and  describe  himself  as  residing  at 
an  inn  at  Dover;  he  might  leave  when  he  pleased,  and  if  his 
motions  were  watched,  come  back  again. 

I  concur  in  the  argument,  that  the  facts  show  a  mere  colourable 
residence,  which  has  imposed  the  burthen  of  proving  the  contrary 
on  the  plaintiff,  and  he  has  not  done  so.  I  must  therefore  order 
the  plaintiff  to  give  security  for  costs. 


AlXSLIC 

r. 

Sims. 


[•59] 


ee  moss. 

(17  Beav.  59.) 

A  solicitor  entered  into  a  special  agreement  with  his  client  for  interest  on 
his  bill,  with  annual  rests,  and  for  a  charge  on  the  estate  recovered  :  Held, 
that  this  was  not  a  proper  case  for  an  order  of  course  for  taxation,  and  snch 
an  order  was  discharged. 

A  SOLICITOR  stipulated  with  his  client  for  interest  on  his  bill  of 
costs,  with  annual  rests,  and  that  he  should  have  a  lien  on  the 
estate  recovered. 
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ROMILLT, 
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[59] 
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Re  The  client  obtained  an  order  of  course  to  tax  the  bill. 

Moss. 

Mr.  R.  Palmer,  Mr.  W.  M.  James  and  Mr.  E.  Webster  moved 
to  discharge  it,  on  the  groand,  that  it  ought  not,  under  such  circum- 
stances, to  have  been  obtained  ex  parte.  In  re  Winterhottom  (i) 
was  cited. 

Mr.  Prior,  contra. 

Thb  Master  of  the  Bolls: 

The  taxing  Master,  under  this  order,  would  be  bound  to  tax  in 
the  ordinary  way.  I  think  there  is  a  sufficient  question  to  make 
an  order  of  course,  in  such  a  case,  improper.  It  must,  therefore, 
be  discharged. 

im.  The  DUKE  of  BEAUFORT  v.  PATRICK  (2). 

^A^rU%]^'  (17  Beav.  60—83 ;  S.  C.  22  L.  J.  Ch.  489 ;  17  Jur.  682 ;  1  W.  R.  280.) 

*"~*  In  1794,  an  Act  authorized  the  making  of  a  public  canal  through  lands, 

of  which  A.  was  the  owner  and  B.  his  lessee,  and,  upon  payment  of  the 

if^n**^'  compensation,  the  land  was  to  vest  in  the  Company.    An  arrangement  was 

*  *  made  in  respect  of  compensation  with  B.  but  not  with  A.     The  canal  was 

*-       '  made,  '*  with  the  full  oonseut  and  approbation  of  and  in  accordance  with  the 

wishes  of  A.,"  whose  name  was  mentioned  in  the  Act,  and  it  was  enjoyed 
until  the  expiration  of  the  lease  in  1844.  The  representatives  of  A.  then 
recovered  at  law  the  land  taken  for  the  canal :  Held,  in  equity,  that  A. 
having  thus  sanctioned  the  formation  of  the  canal,  was  not  entitled  to  retake 
possession,  but  only  to  a  fair  compensation,  to  be  determined  by  the  agri- 
cultural value  of  the  land  taken,  as  calculated  in  1844,  and  not  in  1794 : 
Held,  secondly,  that  persons  who  had  bought  A.'s  property  with  notice  in 
the  conditions  of  sale  as  to  the  canal  were  equally  bound  by  the  same 
equity :  Held,  thirdly,  that  this  Court  might  itself  determine  the  amount 
of  compensation. 

In  179S,  a  Company  was  formed,  for  the  purpose  of  making  a 
canal  to  be  called  "  the  Swansea  Canal,"  which  was  to  pass  over 
lands  of  which  the  Duke  of  Beaufort  and  Mr.  Popkin  were  the 
owners. 

At  that  time  there  existed  on  the  lands  of  the  Duke  and  Mr. 
Popkin  a  private  canal  or  cut  in  part  of  the  line  of  the  intended 
canal,  which  it  was  arranged  should  be  deepened  and  widened,  and 
then  form  part  of  the  canal.  This  cut  had  been  made  by  Messrs. 
Morris  &  Co.,  for  the  purposes  of  their  business,  upon  a  part  of 
the  waste  of  the  manor  of  Trewyddfa,  granted  to  Morris  by  the 

(1)  92  R.  R.  312  (15  Beav.  80).  v.  CaMonian  Hail.  Co.  [1891]  3  Ch. 

(2)  PHmmer  v.  Mayor,  dr.  of  IIW-  443.  rer.  [1892]  1  Ch.  73,  61  L.  J.  Ch. 
Ungton  (XZ.),  9  App.  Ca.  698,  713,  53       108,  66  L.  T.  62,  C.  A. 

L.  J.  P.  C.  104, 51  L.  T,  475  ;  L<Hviher 
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then  Dake  of  Beanfort,  the  lord  of  the  manor,  and  on  which  Morris 
and  his  partners  had  erected  copper  smelting  works,  and  partly  on 
certain  copyhold  land  of  the  same  manor,  which,  in  1779,  had  been 
demised  to  Morris  for  a  term  of  sixty-five  years,  but  without  any 
power  to  make  the  cut,  by  Popkin,  the  owner  in  fee. 

The  Act  passed  on  the  28rd  of  May,  1794  (i).     It  provided  that 
the  Duke  and  not  the  Company  should  have  power  to  make  that 
part  of  the  canal  which  passed  ^through  the  manor  of  Trewyddfa, 
including  the  cut  and  several  yards  at  each  end  of  it,  and  the  same 
powers  were  given  to  the  Duke  as  to  taking  the  lands,  making  this 
part  of  the  canal,  and  levying  the  dues  or  tolls  thereon,  as  were 
given  to  the  Company,  in  respect  of  the  remaining  part.    The  Act 
limited  the  time  in  both  cases  for  completing  the  canal  to  two 
years,  and  imposed  a  fine  of  500Z.  a  year,  to  be  paid  by  either  party 
to  the  other,  in  the  event  of  either  failing  to  make  the  canal  within 
the  time,  till  it  should  be  completed.    By  the  47th  section  it  was 
enacted,  that  upon  payment  of  the  purchase  and  compensation 
money  determined  by  certain  Commissioners,  or  assessed  by  a  jury, 
it  should  be  lawful  for  the  Canal  Company  to  enter  upon  such 
lands,  or  before  such  payment  or  tender,  by  leave  of  the  owners  or 
occupiers,  and  that  thereupon  such  land  should  thenceforth  vest  in 
the  Company  for  the  purpose  of  the  Act.     The  Act  also  provided 
that  the  Commissioners,  appointed  by  the  Act  to  settle  the  value  of 
lands  taken  and  damage  done  and  to  adjust  differences,  should 
entertain  no  complaint  for  injury  or  damage  not  made  within  three 
months  from  the  time  it  was  done.     Popkin,  as  one  of  the  pro- 
prietors, was  of  course  included  in  the  special  Act,  and  he  appeared 
also  to  have  been  a  promoter  of  the  undertaking,  and  was  mentioned, 
by  name,  in  the  1st  section  of  the  Act  as  a  proprietor,  and  in  the 
115th  section,  which  protected  his  rights  and  interest  in  the  fee  of 
Trewyddfa,  except  so  far  as  was  necessary  for  making  the  canal. 
The  canal  was  not  opened  for  general  traffic  till  1797,  and  even 
then  nothing  had  been  done  to  improve  or  widen  the  cut,  according 
to  the  dimensions  directed  by  the  Act.    On  the  9th  of  August,  1797, 
however,  an  arrangement  was  entered  into  between  the  then  Duke 
of  Beaufort  of  the  one  part,  and  Morris  &  Co.,  the  lessees,  of  the 
other,  whereby  it  was  agreed,  that  the  two  parties  should  be  jointly 
interested  in  making  and  ^maintaining  that  part  of  the  canal 
passing  through  the  manor  or  fee  of  Trewyddfa,  and  in  widening 
and  improving  the  cut,  so  as  to  make  it  correspond  with  the  rest  of 

(1)  34  Geo.  m  c.  cix. 
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the  canal,  and  an  arrangement  was  made  as  to  the  division  of  the 
tolls  to  be  taken  by  the  Duke,  and  the  compensation  to  Morris  &  Co. 
for  their  interest  in  the  cut  and  the  additional  land  taken  ;  bat  this 
agreement,  and  the  stipulations  contained  in  it,  were  not  anthorizecl 
by  the  lease  of  1779. 

No  agreement,  however,  appeared  to  have  ever  been  made  between 
the  Duke  and  Popkin,  or  the  reversioners  entitled  to  the  lands  on 
the  expiration  of  the  lease,  as  to  compensation  for  his  or  their 
interest ;  but  a  letter,  dated  8th  of  January,  1808,  written  by  the 
Duke's  agent  to  the  solicitors  of  the  parties  entitled  to  the  reversion, 
requesting  "information  upon  the  subject  of  the  consideration  to  he 
paid  by  the  Duke  of  Beaufort,  for  the  land  taken  from  Mr.  Popkin's 
property,"  showed,  that  there  had  been  negotiations  respecting  it 
which  terminated  in  nothing. 

In  1783,  Popkin  had  mortgaged  the  copyholds  in  question.  Two 
suits  for  foreclosure  being  instituted,  two  orders  were  made,  one  in 
November,  1793,  and  the  other  in  July,  1794,  for  the  sale  of  the 
mortgage  property ;  and  in  1800,  John  Calland  became  purchaser, 
under  particulars  of  sale,  which  stated,  that  the  canal  would  run 
through  and  improve  the  property  in  question. 

John  Calland  entered  into  possession  and  the  lessees  paid  their 
rent  to  him,  and  after  his  death,  in  1808,  to  the  devisees  until  the 
expiration  of  their  lease  in  1844.  Shortly  afterwards  the  defendants, 
his  devisees  in  trust,  brought  an  action  of  ejectment  against  the 
Duke  of  Beaufort,  to  recover  so  much  of  the  land  and  banks  of  the 
Swansea  Canal  as  formed  part  of  the  land  demised  *by  Popkin.  On 
the  trial,  a  special  verdict  was  found,  stating,  among  other  things, 
that  no  payment  or  satisfaction  had  been  made  or  agreed  to  be 
made  to  the  owners  or  proprietors  of  the  lands  taken  for  the 
purposes  of  the  canal,  but  that  everything  done  by  the  Duke  had 
been  done  with  their  full  consent  and  approbation,  and  that  the 
maps  and  books  of  reference  deposited  with  the  clerk  of  the  peace 
showed  that  the  canal  was  to  pass  through  the  lands  in  question,  of 
which  however  there  was  no  conveyance. 

The  case  was  afterwards  argued  in  the  Court  of  Exchequer,  and 
the  judgment  was  in  favour  of  the  plaintiffs  in  the  action  (l). 

In  1851,  the  present  suit  was  instituted  by  the  Duke  of  Beaufort, 
against  the  devisees  of  Calland,  the  Duke's  eldest  son  and  tenant 
in  tail  of  the  estates,  and  the  Attotmey-Generaly  to  restrain  the 
devisees  of  Calland  from  proceeding  further  in  the    action  of 

(1)  See  6  Ex.  498. 
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ejectment,  from  commencing  any  other  proceedings  at  law  for         Thb 
recovering   possession   of   the    premises,   and   for  a    conveyance     Beaufort 
from   the  devisees  to  the  plaintiff,  he  offering  to  pay  them  any      p^tbick. 
compensation  which  might   be  due  under   the  provisions  of   the 
Swansea  Canal  Act. 

The  Solidtor-General,  Mr,  W.  Af.  James  and  Mr.  Cracknall,  for 
the  plaintiff: 

♦  *  The  Duke,  having  entered  and  completed  the  undertaking,  [  «*  ] 
with  the  knowledge  of  Mr.  Popkin,  and  the  parties  interested,  who 
stood  by  and  approved  of  what  he  did,  and  having  omitted  to  enter 
into  a  formal  contract,  as  directed  by  the  Act,  must  be  considered 
as  acting  under  an  implied  or  presumed  contract  with  Mr.  Popkin 
and  those  parties.  This  Court  will  enforce  the  specific  performance 
of  that  implied  contract,  and  will  direct  a  conveyance  of  the  lands, 
upon  payment  of  a  proper  compensation,  supposing  the  presump- 
tion of  payment  of  compensation  rebutted  by  the  special  verdict. 

[They  cited  The  Duke  of  Devonshire  v.  Eglin{});  Jackson  v. 
Cator  (2) ;  Powell  v.  Thomas  (3);  Prendergast  v.  Turton  (4) ;  Toulmin 
V.  Steere{s);  Daniels  v.  Davison  (6) ;  The  Proprietors  of  the  Stour- 
bridge Canal  v.  Wheeley  (7)  ;  Rex  v.  The  Commissioners  of  the 
Navigation  of  Hie  Rivers  Thames  and  Isis  (8)  ;  The  Master^  dec.  of 
Clare  HaU  v.  Harding  (9).] 

Mr.  CampbeUy  for  the  Marquis  of  Worcester  (eldest  son  of  the  [  ^^  3 
Duke  of  Beaufort),  and  first  tenant  in  tail  of  the  property,  in  the 
same  interest  with  the  plaintiff,  contended,  that  the  claim  for 
compensation  would  not  go  with  the  land,  and  that  if  any  such 
ever  existed,  it  passed  to  the  representatives  of  Mr.  Popkin,  who 
were  now  barred  by  the  lapse  of  time. 

Mr.  Wickens,  for  the  Attomey-Oeneraly  [contended  that  there 
had  been  a  dedication  of  this  property  to  the  public  use,  which 
could  not  be  questioned]. 

Mr.  R.  Palmer  and  Mr.  Pemberton,  for  the  defendants,  the        t^'] 
devisees  of  Calland,  [cited  Dann  v.  Spuiiier  (lo) ;  Pilling  v.  Armi- 
tage(u);  Wood  v.  Veal  (12),  and  contended  that  the  canal  had  been 

(7)  36  R.  E.  746  (2  B.  &  Ad.  792). 

(8)  44  E.  R.  591  (5  Ad.  &  YA,  804). 

(9)  77  E.  E,  115  (6  Hare,  273). 

(10)  6  E.  E.  119  (7  Ves.  231). 

(11)  8R.  E.  295  (12  Ves.  78). 

(12)  24  E.  E.  454  (5  B.  &  Aid.  454). 


(1)  92  B.  E.  201  (14  Beav.  530). 

(2)  5  E.  R.  144  (5  Ves.  688). 

(3)  77  R.  E.  116  (6  Hare,  300). 

(4)  57  R.  B.  255  (1  Y.  &  0.  C.  C.  98). 

(5)  17  R.  R.  67  (3  Mer.  210). 

(6)  10  E.  R.  171  (16  Ves.  249). 
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made  by  agreement,  and  that  the  Act  of  Parliament,  therefore,  was 
wholly  out  of  the  question,  and  the  rights  of  the  parties  now 
litigant  were  just  what  they  would  have  been,  if  it  bad  never  been 


They  cited  The  Rochdale  Canal  Companif  *v.  Kivg  (i)  ;  Chuck  v- 
Cv€mer{2);  The  Durham  and  Sunderland  Railway  Company  v. 
Wawn  (8).] 

The  Solicitor-General,  in  reply.     *     *     * 


ApHi  16.      The  Master  of  the  Rolls  : 

[  70  ]  This  is  a  suit  instituted  for  the  purpose  of  restraining  the  first 

four  defendants  on  the  record  from  obtaining  possession  of  a  certain 
piece  of  land,  about  1,872  yards  long,  and  about  nine  yards  wide, 
containing  about  three  acres,  being  a  portion  of  what  is  called  the 
Swansea  Canal.  The  land  itself  is  of  copyhold  tenure,  held  of  the 
manor  or  fee  of  Trewyddfa,  of  which  the  Dukes  of  Beaufort  have 
been  the  lords  during  the  whole  time  in  question  in  this  case. 

In  the  year  1779,  a  lease  of  this  land,  for  a  term  of  sixty-five 
years,  from  Michaelmas,  1779,  was  granted  by  a  gentleman  of  the 
name  of  Popkin,  who  was  the  owner  of  the  copyhold  in  fee  simple. 
The  lessees  had  also  obtained  a  grant  of  a  part  of  the  waste  of 
Trewyddfa  from  the  Duke,  and  had  erected  thereon  certain  works, 
and  they,  for  the  purpose  of  conveying  minerals,  made  a  cut  or 
private  canal  through  the  land  they  held.  It  was  altogether 
2,420  yards  long,  of  which  1,872,  the  portion  in  question,  was  made 
on  the  lands  demised,  and  the  residue,  1,048,  was  made  through 
the  Duke's  waste.  Although  no  power  for  the  purpose  is  contained 
in  the  lease  of  1779, 1  think  it  reasonable  to  infer,  that  such  cut 

[  •?!  ]  or  canal  was  made  with  the  leave  and  licence  *of  the  lessor,  Mr. 
Popkin,  and  that  he,  consequently,  could  not  have  complained 
thereof  pending  the  lease. 

In  1798,  a  Company  was  formed,  for  the  purpose  of  making, 
under  the  authority  of  Parliament,  a  canal,  to  be  called  'Hhe 
Swansea  Canal,"  of  which  the  private  cut  so  made  on  the  fee  of 
Trewyddfa,  was  to  form  a  part,  but  to  be  improved  and  widened, 
so  as  to  make  it  correspond,  in  dimensions,  with  the  rest  of  the 
proposed  canal.  In  May,  1794,  the  Act  authorizing  the  canal 
passed.    It  provided  that,  through  the  fee  of  Trewyddfa,  belonging 

(1)  89  R.  R.  211  (2  Sim,  N.  S.  78).  (3)  52  R.  R.  66  (3  Beav.  119). 

(2)  78  R.  R.  45  (2  Ph.  113,  477). 
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to  the  Duke,  the  Canal  Company  should  have  no  power  of  making 
tlie  canal,  but  that  the  Duke  should  be  empowered  and  required, 
At  his  own  costs  and  charges,  to  make  and  maintain  the  canal 
through  that  manor,  between  certain  specified  limits;  and  the 
sAoie  powers  were  given  to  the  Duke,  for  this  purpose,  as  were, 
for  the  other  parts  of  the  canal,  given  to  the  Canal  Company. 

The  canal  was  opened  for  general  traffic  in  1797,  but  the  portion 
tb  rough  the  fee  of  Trewyddfa  was  not  improved  and  widened, 
according  to  the  dimensions  directed  by  the  Act,  till  subsequently 
to  the  month  of  August,  1797,  when  an  agreement  was  entered 
into  between  the  Duke  and  lessees  for  that  purpose.  No  arrange- 
ment was  then  or  subsequently  come  to  with  any  person  entitled 
to  the  reversion  of  the  land  demised  by  Popkin,  by  which  the  value 
of  that  reversion  in  the  lands  was  ascertained  or  paid  for. 

The  lease  for  sixty-five  years  expired  on  the  29th  September, 
1844,  and  shortly  afterwards,  the  four  first  defendants  on  the  record 
brought  their  action  of  ejectment,  to  recover  the  three  acres  above 
described,  being  part  of  the  land  demised  by  Popkin.  On  the  trial, 
a  ^special  verdict  was  found,  stating  all  the  material  facts,  upon 
argument  of  which,  before  the  Court  of  Exchequer,  it  was  held, 
that  the  four  defendants  in  equity  were  entitled  to  recover  the 
land  in  question,  and  thereupon  the  present  bill  was  filed,  to  stay 
execution  in  the  action  of  ejectment,  to  restrain  the  institution  of 
any  other  proceedings  at  law,  and  to  compel  the  defendants  to 
execute  proper  conveyances  to  the  plaintiff,  on  the  payment  of 
what,  if  anything,  is  due  to  them  for  compensation,  under  the 
provisions  of  the  Swansea  Canal  Act,  or  at  least  for  an  injunction 
to  restrain  the  defendants  from  interfering  with  or  obstructing  the 
use  of  the  canal. 

It  is  necessarily  admitted,  on  both  sides,  that  at  law  the  defen- 
dants are  entitled  to  the  possession  of  the  land  covered  by  the 
1,372  yards  of  the  canal.  The  question  argued  before  me  is, 
whether  the  facts  of  this  case  do  not  raise  an  equity,  which  this 
Court  will  enforce,  by  preventing  the  defendants  from  exercising 
their  legal  right ;  and  if  so,  whether  the  Court  will,  in  so  restraining 
the  defendants,  impose  upon  the  plaintiff  any,  and  if  any,  what 
conditions.  In  other  words,  I  am  of  opinion,  that  the  question  I 
have  to  determine  is,  whether  there  has  been  such  an  appropriation 
of  this  land  to  the  public,  as  binds  the  defendants  in  equity  from 
disputing  it ;  and  if  this  be  established,  whether  the  defendants  are 
entitled  to  any  compensation,  and,  if  any,  on  what  principle. 
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The  plaintiflf  contends,  that  inasmuch  as  the  lands  sought  to 
be  recovered  were  included  in  the  maps  and  books  of  reference 
deposited  with  the  clerk  of  the  peace,  and  were  parts  of  the  land 
authorized  by  the  Act  to  be  taken,  and  as  every  thing  that  was 
done  by  the  Duke  is  found  to  have  been  done  with  the  full  consent 
and  *approbation  and  in  accordance  with  the  wishes  of  the  owners 
and  proprietors,  which  class  includes  Popkin  (the  owner  of  the 
reversion  of  the  lands  in  question),  he  must  be  taken  to  have 
dedicated  this  land  to  the  public,  for  the  purpose  of  this  under- 
taking, and  that  this  will  bind  the  defendants,  who  claim  under 
him.  It  is  contended  also,  on  the  part  of  the  plaintiff,  that  in  no 
view  of  this  case  are  the  defendants  entitled  to  recover  possession 
of  the  land,  for  that  even  if  it  be  held  that  Popkin  did  not  dedicate 
the  land  to  the  undertaking,  still  that  the  only  claim  which  the 
defendants  can  enforce  is,  to  be  paid  a  fair  and  reasonable  com- 
pensation.  All  presumption  of  compensation,  arising  from  length 
of  time,  is  excluded  by  the  fact  found  by  the  special  verdict,  that 
no  payment  or  other  satisfaction  was  made,  or  agreed  to  be  made, 
to  the  owners  or  proprietors  of  the  lands  in  question. 

The  defendants  contend,  first,  that  there  has  been  no  appropriation 
to  the  public  at  all  of  this  portion  of  the  canal. 

Secondly,  that  nothing  which  has  taken  place  has  been  done  in 
such  a  manner  as  to  affect  Popkin. 

Thirdly,  that  even  if  Popkin  be  bound,  the  defendants  do  not 
claim  under,  and  are  in  no  respect  affected  by,  the  acts  of  Popkin. 

On  the  first  point,  it  is  urged,  that  the  canal  through  the  fee  of 
Trewyddfa  was  not  made,  in  fact,  under  the  authority  of  the  Act, 
for  that  the  statute,  by  the  14th  section,  required  that  the  canal 
should  be  made  within  two  years  from  the  passing  of  the  Act,  and 
limited  the  time  for  making  it  to  that  period.  That,  consequently, 
the  compulsory  powers  of  the  Act  ceased,  on  the  expiration  ♦of 
that  time,  and  the  rest  of  its  provisions  have  no  bearing  on  the 
question  at  issue ;  and  that,  as  the  canal  was  made,  so  it  can  only 
be  maintained,  if  at  all,  by  arrangement  between  the  Duke  and  the 
proprietors  of  the  lands.  I  am,  however,  of  opinion,  that  this  is 
not  the  true  construction  of  the  14th  section  of  the  Act,  but  that 
the  final  clause  of  that  section  controls  the  time  limited  by  the 
previous  part  of  the  section  :  it  is  in  these  words  :  "  And  if  either 
of  the  parties  so  named  shall  neglect  or  refuse  to  make  and  com- 
plete the  canal  within  the  time  so  limited  as  aforesaid,  then  and 
in  such  case  the  said  parties  so  neglecting  or  refusing  shall  pay  to 
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the  other  the  sum  of  5001.  annually,  until  the  same  shall  be  made 
and  completed,  and  so  in  proportion  for  any  less  time  than  a 
year." 

It  could  not  have  been  the  intention  of  the  Legislature  to  impose 
payment  of  a  perpetual  annuity  of  5001.,  in  case  the  canal  \vas  not 
completed  in  two  years,  which  would  be  the  result  of  holding,  that 
when  two  years  had  expired  it  could  not  afterwards  be  made  under 
that  Act.  In  my  opinion,  the  real  meaning  is,  that  the  time  is 
unlimited,  but  with  this  proviso:  that  if  it  be  not  completed 
within  two  years,  a  sum  shall  be  paid,  by  way  of  penalty,  for  the 
excess  beyond  that  period,  at  the  rate  of  500Z.  per  annum. 

On  the  second  head,  viz.,  whether  Fopkin  is  bound  by  what 
took  place,  it  is  contended  by  the  plaintiffs,  that  Fopkin  is  bound, 
on  the  principle  laid  down  in  Dann  v.  Spurrier  (1),  and  other  like 
cases,  which  I  have  referred  to  lately  on  various  occasions,  and 
particularly  in  the  Rochdale  Canal  Company  v.  King  (2),  viz.,  that 
he  *who  stands  by  and  encourages  an  act,  cannot  afterwards  com- 
plain of  it,  or  interfere  with  the  enjoyment  of  that  which  he  has 
permitted  to  be  done.  This,  as  a  general  proposition,  is  not 
disputed  on  the  part  of  the  defendants,  but  they  draw  the  dis- 
tinction to  be  found  in  The  Master^  dx.  of  Clare  Hail  v.  Harding  (3), 
in  Pilling  v.  Armitage  (4),  and  other  cases,  where  it  is  held,  that 
the  encouragement  given  to  a  lessee  will  not  affect  the  reversion, 
or  give  the  lessee,  or  any  one  claiming  under  him,  any  additional 
rights,  because  he  knew  what  his  title  was,  and  what  his  length  of 
tenare  in  the  land  was;  the  permission,  therefore,  given  by  the 
landlord  to  the  lessee  cannot  bind  or  affect  his  reversion.  I  concur 
in  this  principle,  but  I  am  of  opinion  that  it  is  not  strictly  applicable 
to  this  case. 

A  cut,  or  private  canal,  had  been  made  by  the  lessees,  with  the 
sanction  of  Fopkin.  This  could  not  bind  his  reversion,  and  at  the 
end  of  the  term  he  might  recover  it ;  but  this  canal  was  not  of  the 
dimensions  required  by  the  Act,  although  it  was,  when  improved 
and  widened,  to  form  a  portion  of  it.  Fopkin  had  full  knowledge 
of  the  Swansea  Canal  Act,  and  of  every  thing  relating  to  it.  His 
name  is  mentioned  as  a  proprietor  in  the  1st  section ;  his  name  is 
also  mentioned  in  the  115th  section,  which  provides,  that  his  right 
and  interest  in  the  fee  of  Trewyddfa  shall  not  be  altered  or  lessened, 
except  so  far  as  is  necessary  for  making  and  using  that  part  of  the 
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(1)  6R.E,  119(7  Ves.  2:51). 
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canal  which  is  to  pass  through  and  over  that  fee.  This  extension 
and  improvement  of  the  canal  through  Trewyddfa  also  took  place, 
by  an  arrangement  between  the  Duke  and  the  lessees,  for  the  pur- 
pose of  making  it  correspond  with  the  rest  of  the  canal,  and  an 
^arrangement  was  made  between  them,  as  to  the  division  of  the 
tolls  to  be  taken  by  the  Duke  under  an  agreement  of  the  9th  of 
August,  1797,  which  was  not,  nor  were  the  stipulations  therein 
contained,  in  accordance  with,  or  authorized  by,  the  lease  of 
September,  1779.  Now  it  is  expressly  found,  by  the  special 
verdict,  that  everything  that  was  done  by  the  Duke  was  with  the 
full  consent  and  approbation  of,  and  in  accordance  with,  the  wishes 
of  the  owners  and  proprietors,  of  whom  Popkin  was  one.  It  would, 
therefore,  be  contrary  to  the  principle  of  equity  to  which  I  have 
referred,  if  1  were  to  confine  this  sanction  and  consent  to  the  arrange- 
ment between  Popkin  and  his  tenant,  by  which  the  original  cut  was 
made,  and  to  permit  Popkin,  the  owner  of  this  property,  who  had 
sanctioned  the  improvement  and  widening  of  the  canal  through  his 
land,  so  as  to  make  it  correspond  with  the  dimensions  required  by 
the  Act,  and  who  had  known  and  approved  of  the  division  of  tolls, 
which  could  only  be  levied  by  the  authority  of  that  Act,  to  assert, 
that  he  meant  this  permission  to  be  temporary  only,  until  the  lease 
to  one  set  of  the  parties  to  the  agreement  had  concluded,  and, 
although  the  Act  pointed  to  permanence,  to  allow  him  to  insist  on 
a  right  to  destroy  that  canal,  and  put  an  end  to  the  very  thing  he 
had  approved. 

I  am  of  opinion,  therefore,  that  so  far  as  Popkin  is  concerned, 
and  so  far  as  regards  any  persons  claiming  through  him,  he  and 
they  must  be  held  bound  to  this  extent,  that  he  is  not  entitled  to 
obtain  possession  of  the  land  covered  by  the  canal,  or  to  interrupt  or 
interfere  with  the  use  thereof. 

The  next  question  is,  whether  the  defendants  are  bound  by  the 
acts  of  Popkin,  and  if  not,  whether  they  are  a£fected  by  any  separate 
and  independent  circumstances  *which  make  it  inequitable  that  they 
should  be  allowed  to  exercise  their  legal  rights,  and  obtain  possession 
of  the  land  covered  with  the  canal. 

For  the  purpose  of  determining  this  question,  it  is  necessary  to 
refer  to  the  circumstances  attending  the  title  of  the  defendants. 
The  estate  of  which  John  Bennet  Popkin  was  seised,  was  called  the 
Forest  estate.  It  included  certain  freehold  hereditaments,  and 
also  the  copyholds  in  question,  which  were  part  of  the  fee  of 
Trewyddfa. 
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In  the  year  1771,  Sir  Watkin  Lewis  and  his  wife  filed  a  bill  in 
Chancery,  apparently  for  partition,  against  John  Bennet  Popkin 
and  Paul  Methuen  ;  and  by  a  decree  made  in  April,  1774,  part  of 
the  freehold  portion  of  this  Forest  estate  was  allotted  to  Sir  Watkin 
Lewis  and  his  wife,  and  the  cost  of  all  parties  thrown  on  the  residue 
of  that  estate.    In  August,  1788,  John  Bennet  Popkin  mortgaged 
these  copyholds  in  the  fee  of  Trewyddfa  to  one  Albany  Wallis,  and 
made  a  surrender  of  them  for  this  purpose.    In  1784,  Paul  Methuen 
filed  a  bill  against  John  Bennet  Popkin  and  Albany  Wallis,  to  fore- 
close a  mortgage  made  to  him  of  this  Forest  estate,  and  Albany 
Wallis  also  filed  his  bill,  for  the  purpose  of  foreclosing  the  copyhold 
hereditaments  included  in  his  mortgage.     Two  orders  were  made  in 
the  cause  of  Lewis  v.  Popkin ;  one  of  November,  1798,  before  the 
Act  for  making  the  Swansea  Canal  had  passed,  and  the  other  in 
July,  1794,  shortly  after  the  passing  of  that  Act,  by  which  all  the 
Forest  estate,  both  freehold  and  copyhold,  was  ordered  to  be  sold  by 
the  Court,  which  was  accordingly  done.    Under  the  first  sale,  the 
defendant  Popkin  was  the  purchaser,  the  biddings  were  opened,  and 
the  Duke  of  Beaufort  was  declared  the  purchaser ;  but  the  biddings 
were  opened  once  more,  ♦on  the  application  of  Sir  Robert  Goring, 
and  finally  John  Calland  was  declared  to  be  the  purchaser  of  the 
estate,  on  the  21st  June,  1800 ;  he  paid  his  purchase  money  and 
was  let  into  possession  of  the  estate,  accordingly,  some  time  in  that 
year.    The  particulars  of  sale  under  which  John  Calland  bought 
had  been  prepared  after  the  Act  for  making  the  canal  had  passed, 
but  before  it  had  been  made,  and  they  contamed  a  statement  that 
the  canal  would  be  made  through  the  estate,  in  pursuance  of  that 
Act,  and  which,  it  was  stated,  would  render  the  estate  very  valuable. 
The  rent  of  145Z.  was  duly  paid  by  the  lessees  of  the  copyholds, 
from  1800,  to  John  Calland,  the  purchaser,  until  his  death,  which 
took  place  in  1808,  and,  from  that  time,  to  the  devisees  in  trust 
under  his  will ;  and  the  four  defendants  represent  these  devisees. 
The  purchase  was  not  finally  completed  till  the  year  1827,  when  an 
order  was  made  for  that  purpose,  in  all  the  three  causes.     Popkin 
died  in  1804. 

In  this  state  of  circumstances,  I  am  of  opinion,  that  the  pur- 
chasers are  not  bound  by  the  acts  of  Popkin,  except  so  far  as  it 
appears  by  the  facts  above  detailed,  that  their  testator  had  a  know- 
ledge of  those  acts.  But  the  defendants  are  clearly  bound  by  every 
thing  that  bound  their  testator,  John  Calland ;  and  I  think  that, 
upon  these  facts,  John  Calland  could  not,  after  his  purchase,  have 
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contended  with  success,  that  he  was  entitled  to  resume  the  land 
occupied  by  the  canal,  after  the  expiration  of  the  term  of  sixty-five 
years.  He  bought  under  particulars  of  sale,  which  expressly  stated 
the  intention  to  make  it ;  he  bought  at  a  time  when  it  had  actaally 
been  completed,  and  when,  therefore,  he  knew,  or,  according  to  the 
rules  of  this  Court,  must  be  taken  to  have  known,  that  the  canal 
was  in  existence.  I  am  of  opinion  that  he  bought  with  the  know- 
ledge, *and  subject  to  the  implied  condition,  that  the  canal  was 
to  remain,  and  was  to  be  used  for  the  benefit  of  the  public,  for 
ever  thereafter ;  and  that  neither  he,  nor  his  devisees,  nor  those 
who  represent  them,  can  prevent  the  enjoyment  of  this  easement 
in  future. 

It  is  proper  to  notice,  in  this  place,  an  observation  of  the  counsel 
for  the  defendants,  to  the  effect,  that  the  defendants  have  no  desire 
to  interfere  with  the  traffic  on  the  canal,  or  the  public  use  of  it, 
provided  the  persons  using  it  will  pay  to  them  a  reasonable  sum 
for  the  use  thereof.  But  it  appears  by  the  Act,  that  the  defendants 
could  not  legally  levy  any  tolls ;  that  the  right  to  do  so  is  vested  in 
the  Duke  alone,  and  therefore  the  defendants,  who  could  at  law  stop 
the  canal,  would  have  that  means,  and  that  only,  by  which  they 
might,  and  unless  restrained  by  this  Court,  probably  would  extort 
from  the  public  such  payment  as  they  might  think  fit  to  exact, 
and  which  would  be  measured  only  by  what  the  public  might  be 
content  to  pay,  rather  than  have  their  traffic  impeded  or  destroyed, 
by  which  means  the  very  scope  and  object  of  the  Act  would  be 
defeated,  and  the  benefit  to  the  public  annihilated. 

On  the  subject  of  compensation,  I  have  had  more  difficulty.  The 
finding  in  the  special  verdict,  and  the  letter  of  the  Duke  of 
Beaufort's  agent  in  January,  1808,  preclude  the  presumption 
(which  might  otherwise  have  arisen)  of  a  conveyance  of  the  rever- 
sion, and  that  John  Calland  bought  in  the  belief  and  subject  to  the 
assumption,  that  such  had  been  the  case.  And  not  merely  does  the 
special  verdict  negative  any  agreement  for  payment  of  compensation 
to  the  owner  of  the  reversion  in  these  lands,  and  not  only  does  the 
letter  of  January,  1808,  show  that  the  question  of  compensation  was 
then  under  discussion  and  agitation,  between  the  devisees  of  Calland 
♦and  the  Duke ;  but  the  surrender  of  the  property,  made  under  the 
order  of  1822,  includes  the  whole  of  the  land  mentioned  in  the  par- 
ticulars of  sale,  published  before  the  canal  was  made,  and  includes 
the  whole  surrender  by  John  Bennet  Popkin  to  Albany  Wallis,  in 
1788,  and  including,  therefore,  the  land  occupied  by  the  canal. 
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Although,  therefore,  I  am  of  opinion  that  the  defendants  cannot  be 
allowed  to  obtain  possession  of  that  portion  of  the  canal,  and  to 
int-ermpt  the  trafiBc  upon  it,  yet  they  must  be  entitled,  in  my 
opinion,  to  receive  some  fair  and  reasonable  compensation  for  their 
interest  in  the  land,  which  this  Court,  in  the  circumstances  of  the 
case,  will  not  allow  them  to  take  possession  of. 

The  next  question  is,  on  what  principle  is  that  compensation  to 

be  ascertained.    It  cannot,  I  think,  be  ascertained  under  the  powers 

of  the  Act,  for  the  44th  section  enacts,  that  the  Commissioners  shall 

neither  be   obliged  nor  allowed  to  take  notice  of  complaints  of 

persons  injured,  unless  made  within  three  calendar  months  next 

after  the  damage  shall  have  been  sustained ;  and  although  some 

question  might  arise  on  the  concluding  words  of  that  section,  I 

think  that  it  would  not  now  be  possible  to  call  out  the  powers  of 

the  Commissioners.     I  must  therefore  myself  determine,  on  what 

principle  the  compensation  is  to  be  assessed,  that  is,  whether  the 

plaintiff  ought  to  pay  what  the  value  of  the  reversion  was  in  1797, 

when  possession  of  this  land  was  taken  under  the  statute,  or  whether 

the  present  value  of  the  land  shoald  be  ascertained.    I  think  that 

the  compensation  cannot  be  on  the  principle  of  what  the  value  of 

the  reversion  was  in  1797.     The  Duke,  under  whom  the  plaintiff 

claims,  might  then  have  ascertained  that  value,  under  the  powers  of 

the  Act,  and  have  paid  or  tendered  it  to  the  persons  entitled.     He 

cannot,  in  my  opinion,  ♦properly  obtain  any  advantage,  by  having 

abstained  from  so  doing ;  he  has,  in  fact,  taken  and  paid  for  (either 

in  money  or  by  the  agreement  of  1797)  the  residue  of  the  lease  of 

1779,  so  far  as  it  comprised  land  covered  by  the  canal ;  but  he  has 

not  paid  for  the  reversion  subject  to  that  lease,  and  he  has  waited 

for  this  purpose  till  the  lease  has  expired.     Until  that  period  had 

arisen,  there  was  no  mode  by  which  the  purchasers  of  the  reversion 

could  have  enforced  payment ;  if  they  proceeded  under  the  44th 

section,  they  were  bound  to  complain  within  three  months  after  the 

canal  was  completed  ;  they  could  not  have  proceeded  by  injunction, 

because  they  had  sanctioned  the  making  of  the  canal,  and  after  it 

was  completed,  the  user  of  it  would  not  have  been  waste.    It  is  true 

that  they  might,  within  three  months  after  the  completion  of  the 

canal,  have  applied  to  the  Commissioners  to  assess  compensation, 

and  so  also  might  the  Duke.    Possibly,  as  was  suggested  at  the  Bar, 

the  smallness  of  the  sum  prevented  them,  mutually,  from  having 

recourse  to  this  process  ;  but  the  same  principle  must  regulate  the 

decision  of  the  Court,  whether  the  value  of  the  reversion  be  large 
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or  small.  During  the  whole  of  the  time  that  has  elapsed,  the 
money  which  oaght  to  have  been  applied  in  paying  the  owner 
of  the  reversion,  has  been  in  the  pocket  of  the  Duke  and  of  those 
who  claim  under  him,  and  during  the  whole  of  that  time  also,  the 
reversion  in  the  property  has  been  gradually  increasing  in  value.  It 
is  true  that,  in  my  opinion,  the  plaintiff  cannot  be  charged  on  the 
principle  of  compound  interest,  but  he  has  waited  till  the  property 
he  requires  for  the  use  of  the  canal  has  ceased  to  be  reversionary, 
and  is  therefore  increased  in  value. 

It  appears  to  me  that  the  present  case  is  analogous  to  what  occurs 
under  one  of  the  modern  Railway  Acts.  The  Company  have  power 
to  take  additional  land  at  a  ^future  time,  for  a  station  or  some 
other  purpose.  They  do  not  feel  at  first  the  want  of  it,  and  they 
delay  taking  it  for  several  years.  In  the  mean  time,  the  value  of 
the  land  has  risen.  The  Company  must,  in  my  opinion,  pay  for 
such  increased  value,  although  if  they  had  taken  the  land,  when 
they  had  first  tbe  power  of  doing  so,  they  would  have  paid  less 
possibly  than  one-half  of  the  increased  value.  The  circumstance 
that  the  Railway  Company  had  bought  up  the  interest  of  a  lessee  in 
the  property,  and  had  allowed  the  lease  to  expire  before  coming  to 
any  arrangement  with  the  lessor,  would  not  alter  their  rights,  or 
enable  the  Company  to  say  to  the  reversioner,  "  you  shall  receive 
now  only  the  price  for  which  the  reversion  might  have  been  bought 
when  the  Company  took  the  lease."  I  am  of  opinion,  therefore, 
that  the  plaintiff  must  pay  for  the  value  of  the  land  at  the  time 
when  the  reversion  fell  in. 

At  the  same  time,  I  am  of  opinion  that  the  defendants  are 
entitled  only  to  be  paid  the  fair  and  reasonable  value  of  the  land,  as 
if  the  same  were  not  wanted  for  the  purposes  of  the  canal,  and  not 
a  fanciful  amount  based  upon  calculations  of  possible  advantages 
not  in  existence,  or  upon  any  supposed  diminution  of  advantage  to 
the  right  of  their  property,  under  what  is  usually  called  severance. 
I  am  of  opinion  that  I  ought  to  fix  this  amount  myself,  and  not 
send  it  to  any  other  tribunal  to  ascertain.  I  propose,  therefore,  to 
require  the  plaintiffs  and  defendants  to  lay  before  me  evidence  of 
the  value  in  September,  1844,  when  the  lease  expired,  of  the  land 
occupied  by  this  portion  of  the  canal.  I  am  of  opinion  that  it 
ought  to  be  estimated  as  if  it  were  a  piece  of  land  of  that  size  and 
shape,  lying  perfectly  detached  from  the  rest  of  the  defendant's  land, 
having  no  unusual  advantages  of  position,  and  of  the  agricultural 
value  of  the  land  adjoining  the  canal.    When  this  *is  done,  either 
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by  agreement  between  the  parties  or  by  my  decision  on  the  evidence 
laid  before  me,  I  will  make  a  decree,  ordering,  that  upon  payment 
of  the  sum  so  ascertained,  (to  be  stated  in  the  decree,)  and  interest 
upon  it,  at  42.  per  cent,  per  annum,  from  September,  1844,  the 
defendants  are  to  execute  all  proper  conveyances  of  the  land  so 
taken,  to  be  settled  by  me  in  chambers,  in  case  the  parties  differ, 
and  also  continue  the  injunction  already  granted  in  this  cause. 
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RICHARDS    V.    The    SCARBOROUGH   MARKET 
COMPANY. 

(17  Beav.  83—86.) 

A  country  solicitor  agreed  to  employ  a  town  agent  for  fifteen  years. 
Before  the  expirntion  of  the  term,  he  obtained  an  order  of  course,  in  a  suit, 
to  change  the  agent,  suppressing  the  existence  of  the  special  contract  The 
Older  was  discharged  for  irregularity,  with  oost& 

Mbssks.  a.,  the  plaintiff's  solicitors,  had  entered  into  a  contract 
with  Mr.  N.,  to  employ  him  as  their  town  agent,  for  a  term  of 
fifteen  yeara  Being  dissatisfied  with  his  mode  of  conduct  of  the 
present  suit,  they  obtained  an  order  of  course  to  appoint  Mr.  F.  in 
liis  place,  as  solicitor  on  the  record.  Upon  the  application  for  the 
order,  they  made  no  mention  of  the  existence  of  the  contract,  which 
had  not  then  expired.  Mr.  N.  now  moved  to  discharge  the  order 
for  irregularity,  on  the  ground  of  the  suppression  of  a  material  fact. 
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Mr.  Janies  and  Mr,  Roxbirgh,  for  the  motion.     *     *     * 
Mr.  R.  Palmer  and  Mr.  C.  C.  Barber,  contra.     *     *     * 

Thb  Mastbr  of  the  Bolls  : 

I  have  considered  this  case,  and  I  am  of  opinion,  that  the  fact  of 
the  existence  of  a  special  contract  between  the  solicitor  and  his  town 
agent  ought  to  have  been  stated  to  the  ofiScer,  when  the  order  to 
change  the  solicitor  was  applied  for.  In  the  absence  of  any 
expression  of  a  desire,  on  the  part  of  the  client,  to  change  the  town 
agent,  and  without  expressing  any  opinion  as  to  his  right  to  do  so, 
or  whether  he  would  be  bound  by  such  an  agreement  as  is  stated  to 
exist  in  this  case,  I  must  discharge  the  order  as  irregular,  with 
costs. 
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BONNER  V.  BONNER. 

(17  Beav.  86.) 

A  married  woman  was  entitled  to  60/.  in  Court,  but,  on  her  marriage,  shp 
was  indebted  to  the  extent  of  100/.  which  had  been  proved  under  the 
husband's  [bankruptcy:  Held,  that  the  assignees  were  entitled  to  the 
whole  fund. 
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PULSFORD  V.  RICHARDS. 

(17  Beav.  87—109;  S.  C.  22  L.  J.  Ch.  559;  17  Jur.  865  ;  1  W.  R  295.) 

A  person  who  by  misrepresentation  draws  another  into  a  contract,  maybe 
compelled  to  make  good  the  representation,  if  that  be  possible,  but  if  it  be 
impossible,  the  person  deceived  may  avoid  the  contract.  The  same  principle 
applies,  though  the  party,  at  the  time,  believed  the  statement  to  be  true,  if 
in  the  due  discharge  of  his  duty,  he  ought  to  have  then  known  otherwise. 

Third  parties,  who  by  false  representations  induce  others  to  enter  into 
contracts,  are  estopped  from  afterwards  falsifying  their  statement,  and,  if 
necessary,  may  be  compelled  to  make  them  good  (1).  But  the  false  state- 
ment of  one,  not  a  party  to  the  agreement  entered  into  on  the  faith  of  it,  is 
not  a  ground  for  avoiding  it. 

Misrepresentations  may  be  either  by  a  suppression  of  the  truth  or  an 
assei-tion  of  what  is  false  ;  but  to  be  the  ground  for  avoiding  the  contract, 
the  representation  must  be  one  "  dans  locum  cotitractuiy**  or  such,  that  it  is 
reasonable  to  infer,  that  in  its  absence  the  party  deceived  would  not  have 
entered  into  the  contract. 

Persons  who  take  shares  on  the  formation  of  a  Company,  and  the  directors 
who  form  it,  are  contracting  parties,  and  the  prospectus  issued  is  a 
representation  **gvce  dat  locum  cwHractuV* 

A  right  to  make  a  foreign  railway  was  conceded  to  C.  and  the  four 
defendants,  and  the  grant  was  partly  obtained  through  the  influence  and 
exertions  of  C.  whose  name  was  inserted  for  the  benefit  of  the  defendants. 
The  defendants  agreed  to  appoint  C.  their  agent  for  the  construction,  &c, 
of  the  line,  and  in  consideration  of  such  services,  to  pay  him  4/.  per  cent 
on  the  outlay.  After  this,  they  issued  a  prospectus  for  the  formation  of  a 
Company,  proposing  to  transfer  the  gi-ant  and  all  benefits  to  the  Company, 
(subject  to  a  stated  reservation  to  themselves) ;  but  they  omitted  to  mention 
anytiiing  respecting  the  contract  with  C.  The  plaintiff  took  shares  on  the 
faith  of  the  prospectus,  and  afterwards  sought  to  return  them  and  set  aside 
his  contract,  on  the  ground  of  misrepresentations  in  the  prospectus.  The 
Court  considered,  that  the  duties  to  be  performed  by  C.  were  important  and 
indispensable,  and  that  he  was  peculiarly  fitted  for  them ;  that  there  was 
no  evidence  of  the  value  of  his  services,  but  assuming  the  remuneration  to 
be  excessive  and  exorbitant,  still  that  it  did  not  furnish  a  ground  for 
annulling  the  contract,  though  it  might  possibly  be  a  reason  for  charging 
the  directors. 

Projectors  of  a  railway  retained  4,000  shares  for  themselves,  but  did  not 
state  the  fact  in  their  prospectus :  Held  not  to  be  a  ground  for  annulling  a 
contract  by  the  plaintiff  to  take  shares  in  the  concern. 

This  bill  was  filed  by  Palsford,   a  shareholder  in   the  West 

Flanders  Railway,  against  the  defendants  Richards,  Hayter,  Fearon, 

(1)   [This  cannot  now  be  accepted  as  an  accurate  general  proposition  of 
law.— F.  P.] 
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Cubitt  and  Ryan,  to  rescind  a  contract  for  taking  shares  in  the  Pclspord 
Company,  on  the  ground  of  the  misrepresentation  and  suppression  richarim. 
by  them  in  the  prospectus  of  material  facts. 

Adopting  the  conclusions  arrived  at  by  the  Court,  the   short        [^] 
result  of  a  large  mass  of  papers  was  as  follows : 

On  the  28th  of  March,    1845,  Chantrell,  who  held  an  official 

situation  in  Belgium,  as  inspector  of  railways,  ascertained  that  the 

Belgian  Government  intended  to  propose  the  formation  of  a  railway 

in  West  Flanders.     He  proposed  to  Mr.  Fearon  to  take  up  the 

scheme  with  Mr.  Bichards  (whose  name  had  some  considerable  weight 

with  the  Belgian  Minister  of  Public  Works),  who  gave  a  favourable  but 

not  a  definite  answer.     On  the  7th  of  April,  Chantrell,  having  made 

arrangements  to  prevent  the  competition  of  a  party  who  had  some 

claims  to  the  grant,  applied  to  the  minister  for  the  right  of  forming 

the  line,  and  on  the  lOfch  of  April,  the  minister  gave  Chantrell  the 

usual  conditional  promise  of  a  preliminary  convention  to  be  submitted 

to  the  Chambers,  in  the  belief  that  he  was  applying  on  behalf  of  Fearon 

and  Bichards,  as  well  as  himself.    Chantrell  immediately  set  out 

for  England,  and  on  the  18th  of  April,  had  interviews  with  Bichards 

and  Fearon,  who  were  favourably  disposed  to  take  up  the  scheme, 

and  sent  an  engineer  over  to  Belgium  to  examine  the  whole  matter. 

The  remuneration  to  Chantrell  seems  to  have  been  discussed,  and  it 

was  arranged,  that  he  should  be  the  contractor  for  the  formation  of 

the  line,  upon  terms  based  on  the  estimates  of  the  Belgian  engineers. 

Conununications  afterwards  took  place  in    Belgium,    between 

Chantrell,  the  engineer  and  the  minister,  and  ultimately,  on  the 

18th  of  April,  the  minister  agreed  to  make  the  grant  to  Bichards, 

Fearon  and    Chantrell,  as   concessionaires  ;    and   on   the  21st  of 

April,  the  provisional  convention  was  signed,  but  the  names  of 

Cubitt  and  Hayter,  who  afterwards  joined  the  undertaking,  were 

added,  as  concessionaires. 

On  the  23rd  of  April,  Cubitt  arrived  in  Brussels  with  the  deposit  [  8»  ] 
money,  and  with  instructions  as  to  arrangements  to  be  made  with 
Chantrell,  "  in  lieu  of  his  interest  in  the  grant,"  and  Chantrell 
wrote  a  letter,  at  Cubitt's  dictation,  stating,  that  his  name  was 
inserted  in  the  grant  only  nominally,  but  to  all  intents  and  pur- 
poses for  the  four  others ;  "  upon  the  condition,"  that  he  was  to 
have  the  contract  for  forming  the  lines,  and  4,000  shares.  A  post- 
script was  added,  that  he  was  ready,  in  lieu  of  that  arrangement,  to 
become  their  general  agent  for  making  the  railway,  receiving  a 
"  certain  per  centage  on  the  whole  concern." 
R.B. — ^voL.  xcnt.  4 
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PuLSPOBD         In  the  early  part  of  May,  1845,  the  grant  was  confirmed  by  the 
RicHARDa     Chambers,  and  duly  signed  by  the  King  of  the  Belgians. 

The  grant  having  been  obtained  through  the  exertions  and 
influence  of  Ghantrell,  the  next  matter  considered  by  him  and 
the  four  other  concessionaires  was,  as  to  the  situation  in  which 
Chantrell  was  thereafter  to  stand  in  relation  to  the  project,  and  how 
he  was  to  be  remunerated  for  the  trouble  and  exertions  he  had 
used  in  obtaining  this  grant,  or  his  interest  in  it.  Considerable 
discussion  took  place  on  this  subject ;  it  was  at  first  proposed,  that 
he  should  be  the  contractor  for  the  formation  of  the  railway, 
according  to  the  arrangement  which  had  been  entered  into  in 
London,  on  the  14th  of  April,  1845,  in  which  case,  he  was  to  have 
the  contract  based  on  the  estimates  of  the  Government  engineer  of 
the  costs  of  forming  the  line.  This  however  was  abandoned ;  and 
the  discussion  finally  resulted  in  the  signing  of  the  two  agreements 
in  question.  They  both  bore  date  the  12th  of  May,  1845,  and  were 
both  made  between  Mr.  Richards  and  Mr.  Cubitt,  on  behalf  of 
[  *90  ]  themselves,  and  Mr.  Hayter  and  Mr.  Fearon,  of  the  one  *part,  and 
Mr.  Ghantrell,  of  the  other  part.  By  the  first  of  these  agreements, 
it  was  agreed,  that  Chantrell  should  superintend  and  manage,  as 
agent  of  the  directors,  the  construction  of  all  works  connected  with 
the  railway,  purchasing  lands  and  materials  for  working  the  line, 
and  doing  all  other  matters  necessary  to  the  perfection  of  the  rail- 
way for  traffic,  under  the  direction  of  the  directors.  And  in  con- 
sideration of  such  services,  so  to  be  performed  to  the  satisfaction  of 
the  directors,  and  in  consideration  also  of  services  already  per- 
formed, it  was  agreed,  that  Chantrell  should  receive  41.  per  cent, 
on  all  sums  so  expended.  By  the  second  of  these  instruments,  it 
was  further  agreed,  that  if  the  expenditure  should  fall  short  of 
8,200Z.  per  mile,  for  the  formation  of  the  line,  and  of  1,800/.  per 
mile  for  the  working  stock,  which  was  the  calculated  cost,  Chantrell 
should,  in  that  case,  receive  lOZ.  per  cent,  upon  the  saving  so  made. 
It  was  thereby  further  agreed,  that  the  4,000  shares  already  men- 
tioned were  to  be  allotted  to  him,  to  be  disposed  of  amongst  persons 
in  Belgium,  and  that  the  deposit  on  the  shares  should  be  considered 
as  a  first  instalment,  upon  what  should  become  due  to  him  in 
respect  of  the  4Z.  per  cent,  or  the  lOZ.  per  cent,  he  was  to  receive 
under  the  final  agreement.  And  that  when  the  lines  were  opened, 
Chantrell  should  be  the  directeur-gerant,  at  a  fixed  salary,  not 
exceeding  500{.  per  annum. 
Ryan  afterwards  agreed  to  become  a  director  of  the  Company. 
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In  June,  1845,  the  projectors  issued  a  prospectus  for  the  forma-     Pulsford 
tion  of  a  Company,  to  consist  of  42,000  shares  of  20/.  each,  and     iuchards. 
which,    after   describing  the  particulars  of  the   railway   and   its 
advantages,  contained  the  following  material  passages: 

**  The  general  management  of  the  line,  and  of  the  affairs  con-  [  91  ] 
nected  with  it,  will  be  under  the  control  of  the  directors.  They 
have  secured  the  services  of  a  most  able  and  efficient  directeur- 
fferant  in  Belgium  (Mr.  Ghantrell),  who  will  have  an  immediate 
interest  in  maintaining  the  strictest  economy  in  the  management 
and  in  the  general  prosperity  of  the  concern.  Mr.  Ghantrell  has 
heen  the  chief  manager  of  the  traffic  for  the  Belgian  Government,  on 
the  State  lines,  from  1810 ;  this  appointment  he  proposes  to  relin- 
quish, and  to  devote  himself  exclusively  and  at  once  to  the  purposes 
of  this  undertaking. 

"  The  concessionaires,  having  deposited  the  caution  money," 
have  become  the  grantees  and  absolute  owners  of  these  lines  for  a 
term  of  ninety  years,  free  *'  from  all  rates,  taxes  or  charges,  of 
whatsoever  description,  local  or  national." 

**  This  grant,  and  all  the  benefits  arising  from  it,  they  transfer  to 
the  Company,  subject  to  the  reservations  in  favour  of  thejondateurs 
after  mentioned.*' 

**  The  profits  of  the  undertaking,  after  the  opening  of  the  line, 
will  be  appropriated  as  follows  :  After  payment  of  51.  per  cent,  per 
annum  to  the  shareholders,  and  a  reserve  of  5/.  per  cent,  on  such 
5/.  per  cent,  for  a  reserved  fund,  the  surplus  will  be  thus  divided, 
viz.  sixteen-twentieths  (less  51.  per  cent,  to  be  added  to  the  reserved 
fund)  to  the  shareholders,  and  four-twentieths  (less  51.  per  cent.,  to 
be  also  added  to  the  reserved  fund)  to  the  fondateurs.  This  reserved 
fund  may  be  appropriated  according  to  the  statutes,  either  for  the 
benefit  of  the  proprietors,  or  for  the  unforeseen  wants  of  the  under- 
taking. In  addition  to  the  above,  the  fondateurs,  by  way  of  reim- 
bursement for  the  expenses,  liabilities  *and  payments  already  [  *92  ] 
incurred,  reserve  to  themselves  a  commission  of  SL  per  cent,  upon 
the  capital." 

The  plaintiff,  on  the  faith  of  the  prospectus,  took  originally 
2,015  shares,  and  after  he  had  become  perfectly  aware  of  all  the 
facts,  he  purchased  985  additional  shares,  in  respect  of  which  he 
claimed  no  relief. 

The  plaintiff  by  this  bill  insisted,  that  the  prospectus  was  decep- 
tive, both  by  the  suppression  of  what  was  true,  and  the  suggestion 
of  what  was  false.     1st.  Because  it  omitted  the  agreement  which 

4 — 2 
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PuLSFORD     had  been  entered  into  between  the  directors  and  ChantrelL     2ndly. 

RioHABDs.  Because  it  omitted  to  state  that  the  directors  had  appropriated  to 
themselves  not  less  than  20,000  shares.  Srdly.  Because  it  omitted 
to  state  that  4,000  shares  had  been  allotted  to  ChantrelL  And 
lastly,  because  it  contained  a  positive  misrepresentation,  in  assert- 
ing **  that  the  grant  and  all  the  benefits  arising  from  it  had  been 
transferred  to  the  Company,  subject  to  the  reservation  in  favour 
of  the  fondateurs,''  subsequently  mentioned  in  the  prospectus,  and 
which  reservation  is  there  stated  to  be  a  commission  of  3/.  per  cent, 
on  the  capital,  while,  in  fact,  under  the  agreement  with  Chantrell, 
a  further  charge  of  41.  per  cent,  on  the  whole  capital  had  been 
created  in  his  favour. 

The  cause  now  came  on  for  hearing. 

Sir  Fitzroy  Kelly ^  Mr.  R.  Palmer,  Mr.  Daniell,  and  Mr.  Elderton, 
for  the  plaintifif. 

Mr,  Roll,  Mr.  Ilobhouse  and  Mr.  Bateman,  for  Byan. 

The  Solicitor-General  (Mr.  Bethell),  Mr.  Baily  and  Mr.  Thring 
for  the  four  other  defendants. 

[93]  The  following  cases  were  relied  on:    Nelthorpe  v.  Holgate(i); 

Bumes  v.  Pennell  (2) ;  Hichens  v.  Congreve  (8) ;  Edwardi  v. 
M^Leay  (4) ;  Pasley  v.  Freeman  (5)  ;  Langridge  v.  Levy  (6) ;  Kent  v. 
Jackson  (7) ;  Ex  parte  Morgan  (8) ;  Stainhank  v.  Femley  (9) ;  Seddon 
V.  Connell  (xo) ;  Gibson  v.  D'E8te{u) ;  Burrowes  v.  Lock  (12) ;  ReyntU 
V.  Spry e  (is). 

The  Master  op  the  Bolls  reserved  his  judgment. 

April  18.      The  Master  of  the  Bolls  : 

This  suit  is  instituted  by  the  plaintifif,  for  the  purpose  of 
obtaining  the  declaration  of  the  Court,  that  the  proceedings  of  the 
defendants,  as  directors  of  the  West  Flanders  Eailway,  so  far  as 

(1)  66  R.  E.  46  (1  CoIL  203).  (7)  92  E,  E.  p.  150  (2  D.  M.  &  G.  49). 

(2)  81  E.  E.  244  (2  H.  L.  C.  497).  (8)  84  E,  E.  50  (1  Mac  &  G.  225). 

(3)  32  E.  E.  173  (4  Euss.  562;  4  (9)  47  E.  E,  313  (9  Sim.  556). 
Sim.  420).  (10)  51  R.  E.  209  (10  Sim.  58). 

(4)  14  E.  E.  261  (2  Swanst.  287 ;  (11)  60  E.  E,  262  (2  Y.  &  C.  G.  C. 
G.  Coop.  308).  542), 

(5)  1  E.  E.  634  (3  T.  E.  51).  (12)  8  E.  E.  33,  856  (10  Ves.  470). 

(6)  46  E.  E.  689  (2  M.  &  W.  519;  (13)  91  E.  E.  228  (1  D.  M.  &  G. 
4  M.  &  W.  337).  660). 
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relate  to  the  raising  of  the  capital  of  the  Company,  by  issuing     pulsford 

shares,  are  fraudulent  and  void  as  between  them  and  the  plaintiff,     richabds. 

and  for  the  relief  consequential  upon  that  declaration  ;  which  relief 

would  involve  the  payment,  by  the  defendants  to  the  plaintiff,  of 

the  sums  paid  for  deposit  and  calls  on  these  shares,  with  interest 

thereon,  the  plaintiff  on  his  part  returning  the  shares  thus  taken, 

and  accounting  for  the  'interest  on  such  deposit  and  calls,  and        t  '^^  ] 

for  the  dividends  which  he  has  received  on  them.     The  ground 

on  which  this  relief  is  asked  is  that  principle  of  equity  which 

declares,  that  the  wilful  misrepresentation  of  one  contracting  party, 

which  draws  another  into  a  contract,  shall,  at  the  option  of  the 

person  deceived,  enable  him  to  avoid  or  enforce  that  contract.    I 

think  it  convenient,  in  the  present  case,  to  stale  my  view  of  this 

principle  of  equity,  before  applying  it  to  the  facts  of  this  case 

as  they  appear  to  me  to  be  established  by  the  evidence  in  the 

cause. 

The  basis  of  this,  as  well  as  of  most  of  the  great  principles  on 
which  the  system  of  equity  is  founded,  is  the  enforcement  of  a 
careful  adherence  to  truth,  in  all  the  dealings  of  mankind.  The 
principle  itself  is  universal  in  its  application  to  these  cases  of  con- 
tract. It  affects  not  merely  the  parties  to  the  agreement,  but  it 
affects  also  those  who  induce  others  to  enter  into  it.  It  applies  not 
merely  to  cases  where  the  statements  were  known  to  be  false  by 
those  who  made  them,  but  to  cases  where  statements,  false  in  fact, 
were  made  by  persons  who  believed  them  to  be  true,  if  in  the  due 
discharge  of  their  duty,  they  ought  to  have  known,  or  if  they  had 
formerly  known  and  ought  to  have  remembered,  the  fact  which 
negatives  the  representation  made.  A  strong  illustration  of  this  is 
to  be  found  in  the  case  of  Burrowes  v.  Lock  (i) ;  and  in  my  opinion 
(as  I  held  in  the  case  of  Money  v.  Jorden(2)),  this  principle  applies 
to  all  representations  made,  on  the  faith  of  which  other  persons 
enter  into  engagements,  so  that  whether  the  representation  were 
true  or  false,  at  the  time  when  it  was  made,  he  who  made  it  shall 
not  only  be  restrained  *from  falsifying  it  thereafter,  but  shall,  if  [  *^5  ] 
necessary,  be  compelled  to  make  good  the  truth  of  that  which  he 
asserted. 

The  results,  however,  which  flow  from  the  application  of  this 
principle  differ  materially  in  different  cases.  In  the  case  where  the 
false  representation  is  made  by  one  who  is  no  party  to  the  agreement, 

(1)  8  B.  B,  33,  856  (10  Ves.  470).  revereed  by  tho  House  of  Lords,  see 

(2)  15    Beav.    372.      Subsequently      5  H.  L.  0.  185. 
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PuT^FOBD  entered  into  on  the  faith  of  it,  the  contract  cannot  be  avoided,  and 
RicaiRDs.  all  ^^^^  equity  can  then  do  is  to  compel  the  person  who  made 
the  representation  to  make  good  his  assertion,  as  far  as  this  may 
be  possible.  In  cases,  however,  where  the  false  misrepresentation 
is  made  by  a  person  who  is  a  party  to  the  agreement,  the  power  of 
equity  is  more  extensive ;  there  the  contract  itself  may  be  set 
aside,  if  the  nature  of  the  case  and  condition  of  the  parties  will 
admit  of  it,  or,  the  person  who  made  the  assertion  may  be  com- 
pelled to  make  it  good.  The  distinction  between  the  cases  where 
the  person  deceived  is  at  liberty  to  avoid  the  contract,  or  where  the 
Court  will  affirm  it,  giving  him  compensation  only,  are  not  very 
clearly  defined.  This  question  usually  arises  on  the  specific  per- 
formance of  contracts  for  the  sale  of  property ;  and  the  principle 
which  I  apprehend  governs  the  cases,  although  it  is,  in  some 
instances,  of  very  difficult  application,  and  leads  to  refined  distinc- 
tions, is  the  following,  viz.,  that  if  the  representation  made  be  one 
which  can  be  made  good,  the  party  to  the  contract  shall  be  com- 
pelled or  may  be  at  liberty  to  do  so ;  but  if  the  representation 
made  be  one  which  cannot  be  made  good,  the  person  deceived  shall 
be  at  liberty,  if  he  please,  to  avoid  the  contract.  Thus,  if  a  man 
misrepresent  the  tenure  or  situation  of  an  estate,  as  if  he  sell  an 
estate  as  freehold  which  proves  to  be  copyhold  or  leasehold,  or  if  he 
describes  it  as  situate  within  a  mile  of  some  particular  town,  when, 
[  *96  ]  in  truth,  it  is  several  miles  distant,  such  a  misrepresentation,  *a8 
it  cannot  be  made  true,  would,  at  the  option  of  the  party  deceived, 
annul  the  contract.  But  if  the  property  be  subject  to  incumbrances 
concealed  from  the  purchaser,  the  seller  must  make  good  his  state- 
ment and  redeem  those  charges ;  and  even  in  the  cases  where  the 
property  is  subject  to  a  small  rent  not  stated,  or  the  rental  is 
somewhat  less  than  it  was  represented,  the  Court  does  not  annul 
the  contract,  but  compels  the  seller  to  allow  a  sufficient  deduction 
from  the  purchase  money.  It  does  so  on  this  principle :  that,  by 
this  means,  he  in  fact  makes  good  his  representation,  and  that  the 
statement  made  was  not  such  as,  in  substance,  deceived  the  pur- 
chaser as  to  the  nature  and  quality  of  the  thing  he  bought.  With 
respect  to  the  cbaracter  or  nature  of  the  misrepresentation  itself,  it 
is  clear,  that  it  may  be  positive  or  negative ;  that  it  may  consist  as 
much  in  the  suppression  of  what  is  true  as  in  the  assertion  of  what 
is  false  ;  and  it  is  almost  needless  to  add  that  it  must  appear,  that 
the  person  deceived  entered  into  the  contract  on  the  faith  of  it.  To 
use  the  expression  of  the  Eoman  law  (much  commented  upon  in  the 
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argnment  before  me),  it  must  be  a  representation  ^^dana  locum  pulsfobd 
contractui^^'  that  is,  a  representation  giving  occasion  to  the  contract :  riohabds. 
the  proper  interpretation  of  which  appears  to  me  to  be,  the  assertion 
of  a  fact  on  which  the  person  entering  into  the  contract  relied,  and 
in  the  absence  of  which,  it  is  reasonable  to  infer,  that  he  would  not 
have  entered  into  it ;  or  the  suppression  of  a  fact,  the  knowledge  of 
which,  it  is  reasonable  to  infer,  woald  have  made  him  abstain  from 
the  contract  altogether. 

Having  stated  these  principles,  the  effect  of  their  application  to 

the  present  case  remains  to  be  considered.     I  entertain  no  doubt, 

that  the  persons  who  take  shares  on  the  formation  of  a  Company 

and  the  directors  who  form  it  are  contracting  parties,  to  whom  the 

principles  *I  have  stated  are  appUcable.    I  am  also  of  opinion,  that       [  *97  ] 

the  prospectus  issued  by  the  directors  is  the  representation  qua 

dat  locum  contractuL     The  plaintiff  and  defendants  stand  in  this 

relation  of  shareholder  and  directors.     The  representation  which 

created  it  was  a  prospectus  issued  on  the  6th  June,  1846.    What 

therefore  in  my  opinion  I  have  to  consider  in  the  present  case  is, 

whether  the  prospectus  so  issued  contained  such  misrepresentation 

or  suppression  of  existing  facts,  as,  if  the  real  truth  had  been  stated, 

it  is  reasonable  to  believe  that  the  plaintiff  would  not  have  entered 

into  the  contract,  that  is,  that  he  would  not  have  taken  the  shares 

which  were  allotted  to  him,  and  those  which  he  purchased  in  the 

course  of  that  year.    For  this  purpose  what  passed  subsequently 

to  the  issuing  of  the  prospectus  has,  in  my  opinion,  no  bearing  on 

the  question,  except  so  far  as  it  may  throw  a  light  upon  the  acts  of 

the  defendants  in  issuing  the  prospectus  and  of  the  plaintiff  in 

taking  shares  upon  the  faith  of  it. 

The  complaint  of  the  plaintiff  is,  that  the  prospectus  was  deceptive, 
both  by  the  suppression  of  what  was  true  and  the  suggestion  of 
what  was  false ;  first,  because  it  omitted  an  agreement,  which  had 
been  entered  into  between  the  directors  and  a  Belgian  gentleman  of 
the  name  of  Chantrell,  which  was  subsequently  confirmed  by  them ; 
secondly,  because  it  omitted  to  state  that  the  directors  had  appro- 
priated to  themselves  not  less  than  20,000  shares ;  thirdly,  because 
it  omitted  to  state  that  4,000  shares  had  been  allotted  to  Chantrell, 
and  lastly,  because  that  it  contained  a  positive  misrepresentation, 
in  asserting  that  the  grant  and  all  the  benefits  arising  from  it  had 
been  transferred  to  the  Company,  subject  to  the  reservation  in 
favour  of  the  fondateurs  subsequently  mentioned  in  the  prospectus, 
and  which  reservation  is  there  stated  to  be  a  commission  of  3L  per 
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PuLSFORD     cent,  on  the  *capital,  while  in  fact,  under  the  agreement  with 
BicHARDB.     Ghantrell,  a  farther  charge  of  4Z.  per  cent,  on  the  whole  capital  had 
r  *9^  ]        been  created  in  favour  of  that  gentleman. 

The  objection  to  the  honesty  of  the  prospectus,  on  the  ground 
that  it  contained  no  mention  of  the  shares  allotted  to  the  directors 
or  of  those  allotted  to  Ghantrell,  does  not  appear  to  me  to  be  sus- 
tainable. It  is  difficult  to  say  what  might  not  avoid  a  contract,  if 
the  absence  of  stating  what  shares  had  previously  been  allotted  to 
various  persons  connected  with  the  undertaking  would  necessarily 
produce  this  effect.  I  am  far  from  stating  that  such  concealment 
might  not,  in  some  cases,  become  material,  where  it  is  connected 
with  some  other  fact  indicative  of  fraud,  and  possibly  more  so  in 
the  case  where  the  directors  had  taken  too  few,  than  where  they 
had  reserved  to  themselves  too  many  shares.  But,  in  the  present 
case,  I  am  convinced  by  the  evidence,  that  the  directors  (who  were 
all  of  them  gentlemen  at  that  time  possessed  of  considerable  means), 
took  these  shares  bond  fide  and  that  their  conduct  in  so  doing 
cannot  be  imputed  to  them  as  a  fraud,  and  that  the  statement  of 
that  fact  would  not  have  induced  any  person  (otherwise  desirous  of 
becoming  a  shareholder)  to  abstain  from  taking  shares.  It  is 
obvious  also,  that  in  the  exercise  of  their  known  discretion  as 
directors  of  the  Company,  they  might,  subsequently  to  their  issuing 
of  the  prospectus,  have  allotted  what  shares  they  pleased  to  them- 
selves or  others.  If  they  did  so  improperly,  and  by  reason  thereof 
this  Company  has  fallen  into  difficulties,  or  become  less  profitable 
than  might  otherwise  have  been  expected,  it  is  possible  that  they 
may  be  accountable  to  the  shareholders,  as  directors,  masmuch  as, 
in  that  character,  they  are  bound  to  do  the  best  in  their  power  for 
the  shareholders,  towards  whom  they  stand  in  a  fiduciary  relation. 
[  '99  ]  But  that  is  not  the  frame  of  this  *suit,  and  on  this  point  therefore 
I  purposely  express  no  opinion. 

It  is  material  to  bear  in  mind  throughout  the  consideration  of 
this  case,  that  the  suit  is  framed  to  annul  the  contract,  and  not  to 
make  the  defendants  answerable  for  their  conduct  under  it.  It 
repudiates  the  contract  altogether ;  it  does  not  seek  to  enforce  the 
performance  of  the  duties,  which  attach  to  the  defendants  on  the 
footing  of  that  contract.  The  question,  therefore,  on  this  objection 
is,  whether  the  number  of  shares  allotted  or  agreed  to  be  allotted 
by  the  directors  to  themselves  and  to  Chantrell,  for  persons  in 
Belgium,  was  a  fact  so  material  to  the  success  of  the  undertaking 
that  the  knowledge  of  it  was  a  matter  which  the  directors  were 
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boand  io  communicate  to  the  public,  in  order  to  enable  them  to  Pulsford 
come  to  a  sound  conclusion,  as  to  the  probable  success  of  the  under-  hichardb. 
taking,  in  which  they  were  invited  to  take  a  part.  I  am  of  opinion 
that  it  was  not,  and  that  the  absence  from  the  prospectus  of  all 
information  on  this  subject,  although  coupled  with  the  statement  of 
the  shares  allotted  to  the  Sambre  and  Meuse  Bailway  Company,  is 
not  sufficient  to  enable  any  person  to  whom  shares  were  allotted  to 
avoid  the  contract,  on  the  ground  of  such  suppression.  On  the 
contrary,  I  believe  that  the  circumstance  that  so  many  shares  had 
been  taken,  bond  fide  by  gentlemen  of  character  and  property,  would 
have  added  to  the  desire  of  the  public  to  become  allottees  of  the 
remaining  shares. 

The  other  two  objections  made  to  the  honesty  of  the  prospectus 
resolve  themselves  into  one,  viz. :  The  concealment  of  the  agreement 
with  Chantrell,  first,  by  the  absence  of  any  statement  respecting  it, 
and  secondly,  by  the  insertion  of  a  statement,  inferentially  negativ- 
ing the  existence  of  any  such  agreement.  This  is,  in  truth,  *the  [  *ioo] 
material  question  in  the  cause,  and,  accordingly,  this  it  is  to  which 
the  principal  arguments  have  been  directed. 

For  the  purpose  of  coming  to  a  conclusion  on  this  subject,  I  think 
it  proper  to  consider,  in  what  relation  the  directors  and  Chantrell 
stood  to  each  other  at  the  time  when  this  prospectus  was  issued  ;  and 
for  this  purpose,  I  shall  state  the  facts,  as  they  appear  to  me  to  be 
established  by  the  evidence  in  the  cause,  and  I  do  this  the  rather 
because,  by  so  doing,  I  shall  express  my  opinion  on  the  result  of 
that  evidence,  regarding  which  there  has  been  much  discussion. 
Although  in  some  places  it  is  imperfect  and  therefore  obscure,  there 
is  not,  in  my  opinion,  any  contradiction  in  the  testimony  given, 
whether  oral  or  written.  (His  Honour  recapitulated  the  facts,  as 
before  stated,  and  proceeded.)  The  question  is,  whether,  in  the 
circumstances  I  have  detailed,  the  absence  from  the  prospectus  of 
all  mention  of  these  agreements,  coupled  with  the  statement,  that 
the  whole  benefit  of  the  undertaking,  beyond  the  8{.  per  cent,  given 
to  ihB  fandateurs,  was  transferred  to  the  shareholders,  is  such  a 
misrepresentation  as  entitles  the  plaintiff  to  cancel  the  obligations 
entered  into  on  the  faith  of  that  prospectus. 

On  behalf  of  the  plaintiff  it  is  contended,  that  the  arrangement 
was,  in  truth,  a  purchase  of  the  undertaking  from  Chantrell,  at  the 
price  of  4i.  per  cent,  on  the  gross  cost  of  it,  and  that  it  was  a  fraud 
to  conceal  from  the  persons  solicited  to  become  shareholders  so 
material  a  circumstance,  which  was  analogous  to  a  species  of  rent. 
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PUL8F0RD     or  charge  of  82,000{.  fixed  upon  the  line,  which  must  seriously  have 

RicHABDs.     affected  the  probable  success  of  the  concern. 
[  101  ]  On  the  other  hand,  the  defendants  contend,  that  Chantrell  was 

the  mere  agent  or  servant  of  the  Company,  and  that  he  simplj 
agreed  to  perform  such  services  as  must  have  been  performed  by 
some  one,  and  that  41.  per  cent,  on  the  gross  expenditure  of 
800,0002.,  large  as  it  may  seem,  was  only  a  fair  remuneration  for 
the  duties  which  Chantrell  had  to  perform,  having  regard  to  his 
peculiar  abilities  and  fitness  for  this  purpose  ;  and  that  even  if  his 
previous  services,  or  what  in  one  letter  Mr.  Richards  calls  hii; 
'^  bringing  out  of  the  line,"  was  a  part  of  the  consideration  for  his 
being  so  employed,  that  it  does  not  thence  follow,  that  his  remunera- 
tion was  excessive.  That  the  employment  of  a  person  in  his  own 
business,  at  the  fair  market  rate  of  remuneration,  is  a  benefit  for 
which  persons  will  take  great  pains  and  use  vast  exertions ;  and  that 
it  is  every  day's  experience,  that  solicitors  and  engineers  will  undergo 
much  labour,  and  incur  great  expense,  in  the  hope  and  with  the 
expectation  of  being  able  to  form  a  Company  for  the  construction  of 
a  railway,  with  no  other  object  than  the  prospect  of  being  employed, 
at  a  fair  rate  of  remuneration,  in  the  performance  of  such  duties  as 
they  are  competent  to  perform,  and  which  must  be  performed  by 
some  one.  And  they  refer,  as  evidencing  the  bona  fides  of  the 
directors  in  this  matter,  to  the  circumstance,  that  when  it  was  pro- 
posed to  reward  Mr.  Chantrell,  by  giving  him  the  contract  for  the 
formation  of  the  line,  he  was  to  take  it  on  the  estimate  of  the 
Government  engineer,  who  might  be  expected  to  state  a  fair  sum  for 
that  purpose,  and  what  they  would  have  to  pay  to  whomsoever  they 
might  employ.  They  also  insist,  that  it  is  shown  by  the  corre- 
spondence, and  especially  by  the  letter  of  Mr.  Richards  to  Mr.  Cubitt 
of  the  7th  of  May,  1845,  that  their  intention  was,  that  he  should  not 
[  •102  J  have  any  greater  remuneration  *than  he  could  have  obtained  if  he 
had  become  the  contractor  for  the  formation  of  the  line,  at  a  fair 
and  reasonable  estimate.  A  careful  perusal  of  the  evidence  and 
consideration  of  the  subject  has  brought  me  to  the  conclusion,  that 
the  services  agreed  to  be  performed  by  Mr.  Chantrell  must  have 
been  performed  by  some  one.  I  am  of  opinion,  that  some  com- 
petent person  must  have  been  employed  by  the  directors  to  super- 
intend and  manage  the  expenditure  of  the  money  in  the  formation 
of  the  line,  and  in  the  purchase  of  the  working  materials.  That 
some  competent  person  must  have  been  employed  to  negotiate  with 
the  proprietors  whose  land  was  required  for  the  formation  of  the 
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line,  and  also  to  ascertain  that  the  ostensible  proprietors  were  the  Pulsfobd 
real  owners  of  the  land  conveyed,  although  undoubtedly  the  different  bichariml 
tenure  of  land  and  the  system  of  registration  prevailing  in  that 
country  would  render  that  latter  duty  much  less  difficult  and 
expensive  than  a  similar  duty  would  have  been  in  this  country. 
I  have  arrived,  therefore,  at  this  first  step,  that  the  duties  agreed 
to  be  performed  were  important  and  indispensable,  and  that  Mr. 
Chantrell  was  peculiarly  well  fitted  to  perform  them.  It  was 
therefore,  in  my  opinion,  the  duty  of  the  directors  to  employ  such 
a  person,  if  he  could  be  obtained  at  a  fair  remuneration.  There 
is  not  any  evidence  in  the  cause,  on  either  side,  by  which  I  am 
enabled  to  ascertain  what  is  the  fair  market  value  for  which  the 
services  of  a  gentleman,  as  competent  as  Mr.  Chantrell,  could  have 
been  obtained  in  Belgium. 

Assuming,  for  the  purpose  of  considering  the  question,  that  the 
remuneration  given  was  grossly  excessive  and  exorbitant,  and  that 
the  directors  had  so  managed  it,  that  the  Company  was  bound  to 
pay  this  amount,  would  the  omission  to  communicate  this  to  the 
public  *be  a  ground  for  annulling  the  contract  made,  under  which  [  *108  ] 
they  were.induced  to  accept  shares?  Beferring  to  the  principles  I 
stated  in  the  outset,  as  being  those  which  govern  cases  of  this 
nature,  I  am  of  opinion,  that  it  cannot  have  that  effect.  This  was 
not  the  suppression  of  a  fact  that  affected  the  intrinsic  value  of  the 
undertaking.  That  depended  on  the  line  of  the  projected  railway, 
the  population,  the  commercial  wealth  and  traffic  of  the  places 
through  which  it  was  to  pass,  the  difficulties  of  the  construction 
and  the  cost  of  the  lands  required. 

Extravagance  in  the  formation  of  a  line  of  railway  is,  in  my 
opinion,  a  question  of  liability  of  the  individual  directors  to  the 
shareholders,  but  not  a  ground  for  annulling  the  contract  between 
them.  If  the  services  to  be  rendered  by  Mr.  Chantrell  were  indis- 
pensable, then  the  fact  that  such  services  must  be  obtained  is 
implied  in  the  statement  of  the  project  for  the  formation  of  the 
railway,  and  the  only  question  that  arises  is,  the  quantum  of  the 
remuneration  which  was  and  ought  to  be  paid  for  such  services. 
Assume  that  Mr.  Chantrell  had  been  a  mere  stranger  to  the 
directors,  and  had  been  engaged  by  them  under  agreements,  the 
same  in  their  terms  as  those  of  the  12th  of  May,  1845,  but  subse- 
quent in  date  to  the  issuing  of  the  prospectus  and  the  formation 
of  the  Company,  could  any  question  have  arisen  other  than  this, 
what  sums  ought  to  be  allowed  to  the  directors  in  their  accounts 
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PuLSFORD  AB  between  themselves  and  the  shareholders,  in  respect  of  these 
payments  to  Mr.  Ghantrell  ?  I  am  of  opinion,  that,  in  such  a  case, 
the  only  relief  this  Court  could  have  given  must  have  been  confined 
to  such  an  account.  If  the  arrangement  for  the  formation  of  the 
line  is  made  before  the  prospectus  is  issued,  still,  in  my  opinion,  the 
relief  afforded  must  be  the  same.     The  absence  of  all  statement  as 

[  *104  J  to  *the  costs  by  which  the  line  can  be  formed  means  this,  that  it 
is  to  be  formed,  and  the  services  of  competent  persons  obtained, 
at  such  fair  and  reasonable  prices  as  will  be  necessary  to  procure 
such  services.  That  statement,  whether  expressed  or  implied,  the 
directors  shall  be  compelled  to  make  good.  Without  that  statement, 
the  ordinary  trust  imposed  upon  directors,  in  their  relations  towards 
their  shareholders,  imposes  this  duty  upon  them.  If,  indeed,  the 
case  had  been,  that  a  heavy  irredeemable  rental  was,  at  all  events, 
charged  upon  and  payable  out  of  the  project,  either  to  the  Belgian 
Government,  or  to  some  other  persons,  in  addition  to  the  cost  of 
construction,  to  which  this  case  was  attempted,  in  argument,  to  be 
assimilated,  the  case  might  have  been  different ;  because  then,  the 
omission  would  have  been  of  something  affecting  the  value  of  the 
undertaking  inherent  to  and  inseparable  from  it,  in  addition  to 
the  expense  of  the  formation  of  the  line,  which  could  not  be  known 
unless  by  express  statement.  But  the  costs  of  formation  are  known 
by  every  one  to  be  inseparable  from  the  project,  and  if  these  sen^ices 
were  indispensable,  they  were  a  part  of  that  cost.  It  is  argued,  no 
doubt  with  accuracy,  that  if  the  undertaking  were  bound  by  this 
contract,  and  the  directors  were  unable  to  make  good  to  the  share- 
holders the  amount  improperly  expended,  the  value  of  the  under- 
taking itself  would  be  permanently  affected  by  the  arrangement, 
and  that  the  shareholders  ought  not  to  be  compelled  to  take  the 
indemnity  of  the  directors.  I  think  it  unnecessary  to  discuss  to 
what  extent,  in  cases  of  improvident  or  improper  contracts  entered 
into  by  directors  for  the  construction  of  the  line  before  the  issuing 
of  the  prospectus,  the  Company  would  be  bound,  and  how  far  the 
responsibility  of  the  directors  would  or  would  not  be  treated  as  a 
sufficient  indemnity  to  the  shareholders.  It  is  sufficient  to  say,  in 
this  case,  that  in  the  caution  money  deposited  would  have  been 

[*105]  *found  amply  sufficient  to  secure  the  repayment  of  any  excess  of 
expenditure,  which,  under  the  contract,  Mr.  Ghantrell  was  entitled 
to  receive  beyond  the  price  for  which  such  services  ought  to  have 
been  remunerated,  and  that  all  their  shares  and  property  in  the 
Company  would  also  have  been  liable  for  this  purpose.    Nor  is  it 
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clear,  that  any  indemnity  would  have  been  required,  as,  if  the     Pulspord 
Court  had  considered   that   the   defendants   were  bound  to  pay    richImw. 
Chantrell  and  they  did   so,   the  shareholders  would  be  wholly 
exonerated. 

It  is  also  urged,  on  behalf  of  the  plaintiff,  that  the  transaction 
must  be  viewed  in  this  light :  viz.  that  the  four  first  defendants 
had  purchased  the  scheme  from  Mr.  Chantrell,  and  then  had 
themselves  sold  it  to  the  Company.  If  this  were  the  transaction, 
it  would  have  appeared  to  me  to  have  been  analogous  to  the  case 
where  one  person  sells  a  property  which  he  has  himself  bought,  on 
which  the  original  vendor  has  a  lien  for  his  unpaid  purchase  money. 
The  second  purchaser  could  not  avoid  his  contract  by  reason  of  this 
lien.  All  that  he  could  require  would  be,  that  the  property  should 
be  conveyed  to  him  free  from  any  such  Uen,  which,  in  this  case, 
would  be  that  the  directors  should  exonerate  the  undertaking  from 
the  price  due  to  Chantrell  as  the  condition  of  his  selling  it. 

But  this  is  not,  in  my  opinion,  a  correct  view  of  the  result  of  the 
evidence. 

It  is  no  doubt  urged  with  much  force,  that  it  is  but  fair  to  assume, 
that  a  considerable  or  at  least  some  portion  of  the  price  paid  to 
Chantrell  is  attributable  to  his  position  with  regard  to  the  under- 
taking, from  the  promise  he  had  obtained  from  the  minister,  the 
advantage  of  which  was  secured  to  him  by  his  being  a  concessionaire^ 
*and  that  *'  his  interest  in  the  line,"  as  it  is  called  in  one  of  Mr.  [  *106  ] 
Richard's  letters,  is  treated  throughout  as  a  thing  to  be  paid  for. 
The  evidence,  as  I  have  already  said,  does  not  enable  me  to  come 
to  a  satisfactory  conclusion,  as  to  what  was  a  fair  and  reasonable 
price  to  be  paid  to  Mr.  Chantrell  for  his  services,  as  distinguished 
from  his  interest  in  the  grant.  The  sum  to  be  paid  to  him 
undoubtedly  appears  to  me  to  be  large,  but  I  am  not  aware,  nor 
does  the  evidence  supply  the  information,  what  expenses  he  may 
be  obliged  necessarily  to  incur  for  the  purpose  of  performing  them. 
Such  expenses  would  undoubtedly  be  very  large  in  this  country, 
and  they  may  possibly  be  considerable  in  Belgium.  Some  expenses 
there  must  have  been,  and  as  to  those,  I  am  informed  that  the 
books  of  the  Company,  which  are  in  evidence,  contain  no  item  of 
charge  against  the  Company ;  but  this  is  a  fact  which  I  have  not 
myself  verified  by  the  inspection  of  these  books.  But  whatever 
\^eight  may  be  justly  attributable  to  this  argument  derived  from  this 
circumstance,  it  cannot,  in  my  opinion,  vary  the  result  to  which  I 
must  come  in  this  frame  of  suit.    To  the  extent  that  the  price  is  a 
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PUL8FOBD  fair  remuneration  for  the  services  of  Mr.  Ghantrell,  the  plaintiff 
BicHARDs.  ^^  ^0  cause  for  complaint ;  to  the  extent  that  the  price  exoeedb 
that  amount,  it  is  a  matter  to  be  questioned  and  set  right  in  a  suit 
to  make  the  defendants  account,  in  their  character  of  directors,  and 
this  whether  that  excess  be  from  improper  remuneration  of  those 
services,  or  whether  it  was  the  price  paid  for  his  abandonment  of 
his  interest  in  the  line. 

This  suit  is  not  framed  for  that  purpose ;    and  if  it  w^re,  the 

plaintiff  has  adduced  no  evidence  to  show  how  the  price  ought  to 

be  apportioned,  which,  if  the  services  to  be  performed  by  Chantrell 

[  *107  ]      were  essential  for  the  railway  *and  could  not  be  obtained  gratui- 

tously,  it  would  have  been  incumbent  on  him  to  have  done. 

There  are  various  circumstances  which  confirm  my  opinion,  that 
the  only  relief  (if  any)  which,  in  this  case,  could  properly  have  been 
asked,  would  have  been,  not  to  annul  the  contract,  but  on  the 
footing  of  it,  to  make  the  defendants  account  for  the  due  discharge 
of  their  duties  as  directors  to  the  shareholders,  as  their  cestuis  que 
trust.  I  select  one  of  the  strongest,  and  one  which  convinces  me 
that  the  insertion  of  the  fullest  statement  relative  to  the  contract 
entered  into  with  Mr.  Chantrell  would  not  have  affected  the  plain- 
tiff's opinion  of  the  value  of  the  scheme,  and  this  is  the  fact,  that 
after  he  became  fully  aware  of  the  contract  and  of  the  circum- 
stances connected  with  it,  and  after  he  had  already  taken  steps  for 
instituting  these  proceedings,  he  himself  purchased  985  shares  in 
this  undertaking,  in  respect  of  which  shares  he  seeks  no  relief,  in 
respect  of  which  he  still  claims  to  be  a  proprietor  and  part  owner 
of  the  railway,  and  in  respect  of  which  he  may,  to-morrow,  if  he 
can  estabhsh  any  proper  case  by  evidence,  file  a  bill  against  these 
very  defendants,  in  their  character  of  directors,  to  make  them 
accountable  for  the  same  transaction,  in  respect  of  which  he  now 
seeks  to  annul  the  relation  subsisting  between  them  in  respect  of 
the  2,015  shares  bought  by  and  allotted  to  him  in  July  and  August, 
1845.  That  he  purchased  the  first  at  a  premium  and  the  last  at  a 
discount,  that  having  regard  to  the  existing  state  of  the  Company 
he  may  have  given  too  much  for  the  first  set  of  shares  and  too 
little  for  the  second,  cannot,  in  any  respect,  affect  the  principle  on 
which  I  must  regard  the  question  before  me. 

The  success  of  the  scheme  could  in  no  way  depend  upon  that 
[  •los  ]       variation  in  price.    It  is  true  that  upon  the  *price  paid  by  him 
may  depend  the  question  whether  the  investment  will  be  a  profit- 
able one  or  not ;  but  unless  he  had  expected  the  scheme  to  succeed, 
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he  would  manifestly  not  have  bought  any  shares,  under  any  cir-  Pulsford 
cumstances,  unless  upon  the  principle,  \^hich  the  Court  will  not  rigrabds. 
recognise,  of  engaging  in  a  gaming  speculation  to  obtain  a  profit 
by  the  subsequent  sale  of  the  shares.  And  this  consideration  is 
the  more  important,  because  if  the  plaintiff  obtains  the  decree  he 
asks,  it  is  impossible  to  say  that  it  will  not  affect  all  other  shares 
of  the  Company,  including  the  very  shares  subsequently  bought  by 
him ;  in  respect  of  which,  therefore,  the  original  allottees  may  be 
entitled  to  the  same  relief,  in  substance,  as  that  now  sought  by  the 
plaintiff,  modified  only  to  some  extent  in  consequence  of  the  right 
arising  from  the  subsequent  sale  of  those  shares  to  the  present 
plaintiff. 

Upon  the  assumption,  therefore,  that  the  price  agreed  to  be  paid 
to  Mr.  Chantrell  for  his  services  is  exorbitant  when  regarded  solely 
with  reference  to  the  services  to  be  performed  subsequently  to  the 
date  thereof,  and  that  in  truth  his  previous  services  and  interests 
in  the  grant  formed  the  principal  consideration  for  the  agreement, 
I  am  of  opinion  that  the  plaintiff  has  mistaken  his  equity  and  that 
he  is  not  entitled  to  rescind  the  contract,  and  to  be  exonerated  from 
the  liability  incurred  by  becoming  the  owner  of  2,015  shares  in  July 
and  August,  1845. 

I  abstain  from  going  into  the  question  of  the  accounts,  rendered 
from  time  to  time  to  the  shareholders,  and  those  contained  in  the 
book.  They  have  in  truth  no  bearing  upon  the  question  before  me. 
They  might  have  been  relevant  to  the  question  of  laches,  if  such  a 
case  had  been  urged  against  the  plaintiff.  In  this  case,  however,  if 
in  other  respects  the  plaintiff  had  been  entitled  to  relief,  it  could 
not  have  been  resisted  on  the  ground  of  any  ^negligence  or  delay  in  [  *109  ] 
enforcing  his  claims.  I  regret  also  much  to  find  that  the  bill 
abounds  with  charges  made  and  issues  raised  respecting  the  mode 
of  keeping  the  books,  which,  if  at  all,  could  only  have  been  material 
if  the  relief  sought  had  been  to  make  the  defendants  liable  to  the 
shareholders  as  directors  and  trustees,  but  which  have  no  bearing 
upon  the  question  in  this  suit,  which  regards  solely  the  rescinding 
of  the  contract. 

The  result  is,  that  this  suit  fails  in  every  respect,  and  that  it 
must  be  dismissed  with  costs. 

I  am  of  opinion  that  the  two  defendants  who,  in  1828,  withheld 
the  agreement  with  Chantrell,  acted  ill-advisedly.  It  was  the  duty 
of  directors  to  show  it  to  their  cestui  que  trust,  and  the  more 
especially  as  their  defence  is,  that  this  was  an  agreement  necessary 
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tor  the  construction  of  the  line,  and  entered  into  by  them  for  the 
benefit  of  the  Company.  Undoubtedly,  if  the  withholding  of  that 
agreement  had  occasioned  any  costs,  I  should  have  thought  it  my 
duty  to  throw  those  costs  upon  these  two  defendants ;  but  it  is 
obvious  that  this  cannot  have  been  the  case,  or  that  they  are  too 
minute  to  be  separable  from  the  costs  of  the  rest  of  the  suit. 


1853. 
AjfrU  19. 


1863. 
April  20,  21. 


In  re  BUCKLEY'S  TRUST. 

(17  Beav.  110—113.) 

A.  B.  purchased  an  estate,  subject  to  a  pecuniary  charge :  Held,  that  he 
was  not  entitled  to  pay  the  amount  of  tiie  charge  into  Court  under  the 
Trustee  Belief  Act. 

[Under  the  Conveyancing  Act,  188 1,  s.  5,  provision  is  now  made  for  the 
discharge  of  land  from  incumbrances  upon  sale  by  the  payment  into  Court  of 
such  amount  as  the  Court  may  direct  to  meet  the  incumbrance  and  incidental 
contingencies.] 

PRESTON  V.  The  LIVERPOOL,  MANCHESTER  axd 
NEWCASTLE-UPON-TYNE  JUNCTION  RAIL- 
WAY COMPANY. 

(17  Beav.  114—118.) 

A  Bailway  Company  held  not  bound  by  a  contract  entered  into  by  the 
projectors  prior  to  their  incorporation,  \?here  the  contract  had  not  been 
adopted  or  acted  upon  by  the  Company. 

[Aifirmed  on  appeal  to  the  House  of  Lords  as  reported  in  5  H.  L.  C.  605— 
627.] 


1863. 
Ajfril  23. 

Rolls  Qmrt. 

ROMILLT, 

M.B. 

[118] 


.[•119] 


JENINGS  V.   BAILY. 

(17  Beav.  118—120 ;  S.  C.  22  L.  J.  Ch.  977  ;  17  Jur.  433.) 

A  testatrix,  by  her  will,  directed  her  executors  to  pay  to  M.  S.  or  her 
assigns,  or  permit  her  to  receive  the  income  of  her  residuary  personal  estate, 
after  payment  of  debts,  and  she  then  bequeathed  certain  legacies  payable 
after  the  death  of  M.  S.  By  a  second  codicil  she  gave  a  legacy  payable 
after  the  death  of  M.  S. :  Held,  that  M.  S.  took  an  absolute  interest  in  the 
residuary  personal  estate. 

Ann  Baily,  by  her  will,  devised  to  Mary  Sparrow  all  her  real 
estates  for  life,  and  after  the  death  of  Mary  Sparrow  she  devised 
to  the  defendant  B.  Baily,  and  two  other  persons,  a  messuage  or 
tenement  each  ;  "  and  all  the  residue  of  her  real  estate  she  devised 
to  Mary  Sparrow,  her  heirs  and  assigns  for  ever ;  and  her  personal 
estate  (after  payment  of  her  debts  and   funeral  expenses)  *she 
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directed  her  executors  to  pay  to  or  otherwise  permit  and  Bii£fer      Jknikgs 

Mary   Sparrow,    or   her  assigns,  to  take,   receive   and   enjoy  the       bajly. 

interest,  dividends  and  annaal  profit  and  produce  thereof.*'    And 

after   giving  certain    pecuniary  legacies   the    testatrix  proceeded 

thus  :    "  and  from  and  after  the  death  of  Mary  Sparrow  I  give  to 

my  dear  young  friends  (naming  four),  1,00(M.  to  be  equally  divided. 

After  the  death  of  Mary  Sparrow,  I  give  Charles  Jenings,  Esq., 

1002.     I  also  give  to  Benjamin  Baily  aforesaid,  50Z.'*    On  the  24th 

October,  1883,  the  testatrix,  by  a  codicil  in  the  form  of  a  letter 

addressed  to  Mary  Sparrow,  requested  her,  after  she  was  gone,  to 

give  several  sums  to  certain  persons  therein  named. 

Mary  Sparrow,  by  her  will,  gave  the  clear  residue  of  the  personal 
estate  of  Ann  Baily,  which  consisted  of  4,542/.  15«.  Sd.  8j^.  per 
cent.  Annuities,  to  such  persons  as  under  the  Statutes  for  Distribu- 
tion would  have  been  entitled  to  the  personal  estate  of  Ann  Baily, 
in  case  she  had  died  intestate. 

Mary  Sparrow  died  in  1851.  The  plaintiff,  her  executor,  claimed 
the  fund  in  question.  The  claim  was  resisted  by  Benjamin  Baily, 
who  contended  that  Mary  Sparrow  was  entitled  to  a  life  interest 
only.  In  either  case,  the  next  of  kin  of  Ann  Baily  would  be 
entitled  to  the  fund,  but  the  construction  to  be  put  upon  the 
will  was  nevertheless  of  importance,  in  respect  of  the  legacy  duty. 

Mr.  Craig  and  Mr.  G.  F.  White,  for  the  plaintiff: 

Mary  Sparrow  tgok  an  absolute  interest  in  the  personal  estate, 
subject  to  the  payment  of  the  debts  and  legacies.  The  testatrix 
made  some  of  the  legacies  given  by  her  payable  immediately  on 
her  own  death,  and  therefore  it  is  impossible  to  contend,  that  this 
cuts  down  Mary  ^Sparrow's  interest  to  a  life  estate.  [  *120  ] 

Mr.  Roundell  Palmer  and  Mr.  Martineau,  contra,  contended, 
that  the  bequest  amounted  merely  to  a  gift  of  the  annual  produce 
of  the  personalty  to  Mary  Sparrow  for  life.  That  this  was  evident, 
not  only  from  the  fact  of  the  legacies  being  given  after  the  death 
of  Mary  Sparrow,  but  also  from  the  preceding  clause  of  the  will,  in 
which  she  had  used  apt  words  to  pass  the  whole  interest  in  the  real 
estate,  when  such  was  her  intention. 

The  Master  of  the  BoiiLs: 

It  is  quite  clear,  that  the  gift  of  the  residue  of  the  personal 
estate,  standiug  alone,  would  have  been  an  absolute  gift ;  and  the 
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question  therefore  is,  whether  it  is  cut  down  by  the  sabseqoent 
bequests  to  the  four  Merrimans.  There  is  unquestionably  some 
ambiguity  in  the  words  which  she  has  used,  but  there  is  no  expres- 
sion of  intention  sufficiently  strong  to  cut  down  the  absolute  interest 
previously  given.  I  attach  some  weight  to  the  circumstance,  that 
by  the  letter  constituting  the  first  codicil,  the  testatrix  requests 
Mary  Sparrow  to  pay  certain  legacies,  which  she  would  not  have 
done,  if  she  had  not  intended  her  to  take  the  absolute  interest 
under  the  residuary  bequest.  Besides,  there  is  another  consideration 
which  weighs  with  me  in  deciding  in  favour  of  an  absolute  interest, 
namely,  that  the  other  construction  would  make  an  intestacy,  which 
the  testatrix  cannot  be  presumed  to  have  intended.  Declare  there- 
fore that  the  whole  of  the  residuary  estate  passed  to  Mary  Sparrow, 
subject  to  the  legacies. 


1853. 
Ajfril  22,  23. 


BOUTS  V,  ELLIS. 

(17  Beav.  121—123 ;  S.  C,  22  L.  J.  CK  716.) 
[Affirmed  on  appeal  as  reported  in  4  D.  M.  &  O.  249.] 


1853. 
April  25.  26. 

Bolls  Court, 
BOICILLY, 

M.R. 
[126] 


MASON   V.   CLARKE  (1). 

(17  Beav.  126—132 ;  S.  C.  22  L.  J,  Cb.  956  ;  17  Jur.  479  ;  1  W.  R.  297.) 

Where  a  testator  gives  property  to  a  parent  and  his  children  simplidUr^ 
and  he  has  children  then  in  esse,  the  parent  and  childi-en  take  together, 
either  jointly  or  in  common ;  but  if  there  be  superadded  words  importing  a 
settlement,  the  parent  takes  for  life,  with  remainder  to  his  children. 

A  bequest  "  to  A.**  (who  was  enceinte  at  the  time)  "and  her  children  *'  : 
Held,  that  A.  and  her  children  took  as  joint  tenants,  and  no  child  having 
survived  the  testator :  Held,  that  A.  was  absolutely  entitled  to  the  legacy. 

The  present  question  depended  on  the  will  of  Benjamin  Hunter, 
dated  the  4th  of  January,  1791,  who  expressed  himself  as  follows  : 
Item,  "I  likewise  give  and  bequeath  to  my  daughter  Mary  Webster, 
wife  of  Captain  Thomas  Webster,  the  sum  of  2,0001.,  now  in  the  3/. 
per  cent.  Consolidated  Annuities,  and  her  children  lawfully  begotten 
in  wedlock  and  bom  of  her  body/' 

The  testator  died  on  the  15th  of  March,  1791. 

At  the  date  of  the  will,  Mary  Webster  was  pregnant  of  a  child, 
who  was  afterwards  bom  alive,  but  died  in  the  testator's  lifetime, 
and  she  never  had  any  other  child. 


(1)  Newill  v.  Newill  (1872)  L.  R.  7  Gh.  253,  41  L.  J.  Ch.  432.  26  L.  T.  175. 
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Mrs.  Webster  sarvived  her  hasband,  and  died  in  1887,  without       Mason 
issae,  and  the  question  was,  to  whom  the  2,000Z.  (Consols  now      clabkk. 
belonged. 

In  aid  of  the  construction,  a  former  decision  of  the  Court  upon 
a  legacy  bequeathed  by  the  testator  to  another  daughter  was  mainly 
relied  on.  It  is,  therefore,  necessary  to  state  the  terms  of  that 
legacy,  and  the  circumstances  relating  to  it.  The  bequest  was 
expressed  as  follows :  Item,  ''  I  likewise  give  and  bequeath  to  my 
daughter,  Elizabeth  Parker  Hunter  the  sum  of  2,000Z.,  now  in  the 
3/.  per  cent.  Consolidated  Annuities,  and  her  children  lawfully 
begotten  in  wedlock  and  born  of  her  body.  I  likewise  direct  and 
order,  that  the  ^interest  of  the  said  2,000/.  be  paid  to  Elizabeth  [  M27  ] 
Parker  Hunter  aforesaid,  by  my  executors,  half-yearly,  for  her 
maintenance  whilst  single;  and  after  wedlock,  the  said  2,000Z.  to  be 
transferred  in  her  name,  for  her  use  and  her  children  as  aforesaid, 
and  not  to  be  sold  out  of  the  31.  per  cent.  Consolidated  Annuities 
without  her  free  good  will.  And  in  case  of  Elizabeth  Parker 
Hunter  dying  before  wedlock,  the  said  2,000Z.  shall  devolve  to  my 
daughter  Mary  Webster  and  her  children." 

Elizabeth  P.  Hunter  was  unmarried  at  the  testator*s  death,  but 
in  1792  Khe  intermarried  with  Robert  Sanderson,  and  had  issue 
one  child  only,  viz.  Robert  Hargrave  Sanderson,  who  died  an  infant 
in  the  year  1801. 

Elizabeth  P.  Sanderson  died  in  1809,  and  in  1816,  the  adminis- ' 
trator  of  her  child,   Robert  Hargrave  Sanderson,  deceased,  was 
declared  entitled  to  the  2,000Z.  Consols,  so  bequeathed  to  her  and 
her  children. 

The  question  now  was,  whether  the  construction  should  be  the 
same  in  Mrs.  Webster's  case,  as  in  that  of  Mrs.  Sanderson. 

Mr.  R.  Palmer  and  Mr.  Hetheringion,  for  the  next  of  kin  of  the 
testator : 
The  construction  must  be  the  same  as  to  both  the  legacies  of 
2,000Z.  Consols,  given  to  the  two  daughters  and  their  children. 
In  Mrs.  Sanderson's  case,  it  has  been  held  to  be  a  gift  to  her  for 
life  only,  with  remainder  to  her  children,  and  the  other  gift,  to 
Mrs.  Webster  and  her  children,  must  receive  the  same  construction. 
She  took  for  life,  with  remainder  to  her  children ;  but  as  she  had 
no  child  who  survived  the  testator,  the  gift  to  her  children  failed, 
and  subject  to  her  life  estate,  the  2,000Z.  was  undisposed  of.  There 
is,  therefore,  an  intestacy,  and  the  2,000Z.  Consols  belong  *to  the       [  ♦128  ] 
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Mason        next  of  kin  of  the  testator.      [They  cited  Vavghan  v.  The  Marquis 
Clarke.      of  Headfort  (l) ;  Froggattv.  WardeU  (^).] 

Mr.  Roupell  and  Mr.  Keene,  in  the  same  interest,  [cited  PTiW* 
case  (3);  Paine  v.  Wagner  (4);  Stone  v.  Maul€{6);  Heron  w.  Stokes  (6); 
Crawford  v.  Trotter  (7) ;  Mmse  v.  Mmse  (8) ;  French  v.  French  (9) ; 
B(n7i  V.  Lescher  (lo)  ;  Crockett  v.  Crockett  (u)] . 

Mr.  Kent,  in  the  same  interest. 

Mr,  Torriano,  for  the  representative  of  the  testator. 

Mr.  Baily  and  Mr.  E.  F.  Smith,  for  the  executors  of  Mrs- 
Webster  : 

1'he  gift  of  the  2,0O0Z.  was  to  Mary  Webster  and  her  children, 
simply ;  and  there  being  then  a  child,  who  in  contemplation  of 
law  was  in  esse,  the  rule  is,  that  the  parent  and  child,  in  such  a 
[  *12'.<  ]  case,  take  ^jointly.  In  all  the  cases  cited,  there  was  not  a  simple 
gift,  but  one  with  superadded  words,  showing  an  intention  to  give 
only  a  life  interest  to  the  parent,  and  to  keep  the  fund  undiminished 
for  the  benefit  of  the  children.  The  cases  of  Mrs.  Webster  and 
Mrs.  Sanderson  differ,  both  as  to  the  existence  of  a  child  at  the 
time  of  the  bequest  in  the  one  case,  and  the  gift  over  in  the  other. 
The  decision  in  one  case,  therefore,  cannot  govern  the  other. 

[They  cited  De  Witte  v.  De  Witte  (12) ;  Scott  v.  Scott  {12) ;  Bustard 
V.  Santiders  iX'i)  \  Maya-  v.  Townsend  {\b) ',  Campbell  v.  Broicn- 
'rigg  (I6) ;  Beales  v.  Crisford  (17) ;   Woods  v.  Woods  (18).] 

Mr.  li.  Palmer,  in  reply,  referred  to  Edwards  v.  Edwards  (19). 

Thk:  Master  of  this  Bolls: 

The  legacy  of  2,0(K)t.,  bequeathed  to  Mary  Webster,  is  given  to 
her  in  a  different  manner  from  that  in  which  the  legacy  of  2,0(K)/. 
is  given  to  Elizabeth  P.  Hunter.  If  the  first  legacy  had  been  given 
to  Elizabeth  P.  Hunter  "  and  her  children  lawfully  begotten,"  and 

(1)  51  R.  R.  330  (10  Sim.  639).  (11)  78  R.  R  183  (2  Ph.  553). 

(2j  84  R.  R  402  (3  De  G.  &  Sm.  (12)  54  R.  R.  325  (11  Sim.  41). 

685).  (13)  74  R.  R  14  (15  Sim.  47). 

(3)  6  Co.  Rep.  17.  (14)  64  R.  R.  23  (7  Beav.  92). 

(4)  66  R.  R.  43  (12  Sim.  184).  (15)  52  R.  R.  180  (3  Beav.  443). 

(5)  29  R.  R.  150  (2  Sim.  490).  (16)  65  R  R.  390  (1  Ph.  301). 

(6)  59  R.  R  652  (2  Dr.  &  War.  89).  (17)  60  R.  R.  412  (13  Sim.  592). 

(7)  20  R.  R  312  (4  Madd.  361).  (18)  43  R.  R.  214  (1  My.  &  Or.  401, 

(8)  29  R.  R  147  (2  Sim.  485).  and  cases  there  cited). 

(9)  54  R  R  368  (11  Sim.  257).  (19)  85  R.  R.  30  (12  Beav.  97). 

(10)  54  R  R.  408  (11  Sim.  397). 
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the  Ck>art  had  decided  that  this  gave  her  a  life  interest  only,  the  Makox 
decision,  no  doubt,  would  have  governed  this  case,  if  the  cireum-  i'lame. 
stances  had  been  the  same.  But  the  circumstances  materially 
vary.  In  the  first  place,  Elizabeth  P.  Hunter  was  a  spinster  at 
the  time  the  testator  made  *his  will,  and  therefore  had  no  child,  [*130] 
nor  were  children  at  that  time  in  contemplation ;  whereas  Mary 
Webster  was  not  only  married,  but  was  actually  pregnant,  and 
consequently,  there  was  then  a  child  actually  in  este  in  contempla- 
tion of  law,  to  whom  the  property  might  be  given,  and  under  these 
circumstances,  the  rule  in  Wildes  case  might  be  applicable.  Again> 
the  words  which  follow  the  gift  to  Elizabeth  P.  Hunter  show  clearly, 
that  she  could  not  have  been  intended  to  take  an  absolute  interest, 
for  the  testator  directs  "  the  interest  of  the  2,000{.  to  be  paid  to  E.  P. 
Hunter,  for  her  maintenance,  whilst  single,  and,  after  wedlock,  the 
2,000/.  to  be  transferred  in  her  name,  for  her  use  and  her  children, 
as  aforesaid,  and  not  to  be  sold  out  of  the  8/.  per  cent.  Consolidated 
Annuities,  without  her  free  good  will."  It  is  obvious,  that  the 
testator  did  not  mean  to  dispose  of  it  at  once  among  them,  because, 
on  her  marriage,  it  is  to  be  transferred  into  her  name,  for  her  use 
and  her  children  as  aforesaid,  the  testator  thereby  constituting  her 
a  trustee  of  the  legacy.  The  direction  that  it  is  not  to  be  sold  out 
without  her  free  good  will  may  also  assist  us  in  discovering  the 
testator's  intention,  for  it  would  appear,  by  this  informally  drawn 
will,  that  the  testator  supposed  there  would  be  some  other  name 
besides  that  of  the  daughter  in  which  the  legacy  would  stand,  for 
otherwise  that  direction  would  be  of  no  effect,  and  entirely  inopera- 
tive. The  addition  of  those  w.»rd8,  "  not  to  be  sold,"  Ac.  evidently 
qualifies  the  former  gift. 

But  if  the  testator  intended  to  qualify  the  gift  to  Mary  Webster 
in  a  similar  manner,  why  did  he  not  introduce  qualifying  words  for 
that  purpose  ?  You  cannot  import  into  the  gift  to  Mary  Webster 
the  same  words  as  are  used  in  that  to  Elizabeth  P.  Hunter,  because 
the  circumstances  were  not  the  same.  The  direction  for  her  main- 
tenance while  single  would  have  been  unnecessary  *and  unmeaning,  [  *i3i  ] 
as  applied  to  Mary  Webster,  but  it  had  a  very  distinct  and  obvious 
meaning  as  applied  to  Elizabeth  P.  Hunter. 

Now  I  concur  in  the  proposition,  that  where  a  testator  has  used 
words,  or  a  set  of  words,  in  one  part  of  the  will,  it  is  to  be  assumed 
that  the  same  words  or  the  same  set  of  words  are  to  bear  the  same 
meaning  in  another  part  of  the  will;  but  it  does  not  therefore 
follow,  that  because  a  testator  has  added  a  qualification  to  one  gift, 
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MAfiOK  you  are  to  infer  that  he  intended  to  introduce  the  same  qaalification 
Clabkk.  in  another  gift,  where  it  has  been  omitted.  This  would  not  be 
interpreting  particular  words,  but  introducing  a  proviso  to  cut 
down  and  alter  the  efifect  of  the  words,  which  of  themselves  would 
have  a  definite  meaning.  The  inference,  in  such  a  case,  would 
rather  be,  that  bj  the  absence  of  that  qualification,  in  a  particular 
case,  the  testator  did  not  intend  so  to  qualify  the  gift. 

I  admit  that  it  is  not  easy  to  reconcile  all  the  cases  upon  the 
subject,  but  I  think  it  may  be  said  generally,  that  where  a  testator 
gives  property  to  a  parent  and  his  children  simpliciter,  and  there 
are  children  then  in  existence,  the  children  and  the  parent  take  the 
property  together,  either  as  joint  tenants  or  as  tenants  in  common, 
according  to  the  words  of  the  will ;  but  if  there  be  any  superadded 
words,  which  import  a  desire  that  the  property  should  be  settled, 
the  Court  will  lay  hold  of  the  words,  and  will  infer  a  gift  to  the 
parents  for  life,  with  remainder  to  the  children. 

Now  with  regard  to  the  legacy  to  Mrs.  Webster,  there  are  no  words 
that  I  can  find  importing  any  such  desire  for  a  settlement.  The  gift 
is  :  *'  I  likewise  give,'*  «&c.,  &c.  She  had,  at  that  time,  one  child,  who 
[  •]32  ]  in  contemplation  *of  law,  was  in  esse,  though  not  actually  born  ;  and 
there  being  no  words  importing  any  settlement  whatever,  I  am  of 
opinion,  upon  the  construction  of  this  will,  that  the  legal  personal 
representative  of  Mary  Webster  is  entitled  to  the  legacy  of  2,000Z. 


1852. 

March  18. 

Apnl  20,  30. 

JlidU  Court. 
ROMILLT, 

M.R. 
[132] 


GOODAY   V.   The   COLCHESTER,   &c.  RAILWAY 

COMPANY  (1). 

(17  Beav.  132—139.) 

A  Bailway  Company,  having  applied  for  an  Act  to  extend  their  line,  was 
opposed  by  a  landowner;  whereupon  an  agreement  was  entered  into 
between  the  solicitor  of  the  Company  and  the  landowner,  that  the  latter 
should  withdraw  his  opposition,  and  if  the  Act  passed,  that  the  Company 
should  purchase  his  land  on  certain  terms.  Neither  the  appointment  of 
agent  nor  the  agreement  was  under  the  seal  of  the  corporation.  The  Act 
passed,  but  the  Company  did  not  take  the  land.  The  Court,  considering 
that  the  Company  had  done  no  act  to  take  the  benefit  of  the  contract, 
refused  a  decree  for  specific  perfoimance,  and  declined  to  order  the  Com- 
pany to  admit  the  validity  of  the  contract,  in  order  to  enable  the  plaintiff 
to  try  his  right  at  law. 

This  was  a  suit  for  specific  performance,  and  came  on  upon  bill 

and  answer. 

(1)  Questioned  by  Lord  St.  380;  but  see  note  of  Preston  v.  Lttrr- 
Leonards  in  Eastern  Counties  Hail,  }H)oI,  etc.,  RaU.  Co.,  ante,  p.  04. ~ 
r/o.  V.  Hawkes,  5  H.  L.  C.   331,   see  p.       O.  A,  S. 
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In  1847,  the  defendants  (an  incorporated  Company)  determined      gooday 
to  apply  for  an  Act  to  extend  their  railway,  and  it  was  intended     j^^  l^fh- 
that  the  extension  line  should  pass  through  the  plaintiff's  lands,  ^^^f^^^' 
The  plaintiff  opposed   the   bill,  "and  in  order  to  induce  him  to     Company. 
withdraw    his  opposition,   and   to    sell   the  land   required,"   Mr. 
Philbrick  (the  agent  and  solicitor  of  the  Company)  entered  into 
negotiation  with    the  plaintifiT,  which  ended  in  a  contract,  dated 
the    13th  of  May,  1847.     This  agre3ment  was  expressed  to  be 
made  by  the  plaintiff's  agent,  on  the  one  part,  and  Philbrick,  ''on 
behalf    of   the  Colchester,  &c.  Railway  Company,"  on   the  other, 
and   was  in  these  terms :   ''  In  the  event  of  the  bill  now  before 
Parliament,  for  making  an  extension  line  of  railway  from  Sudbury 
to  *Melford,  &c.  ^c,  passing  into  a  law,  the  Colchester,  &c.  Railway       [  *133  ] 
Company  agree  to  purchase,  and  Gooday  agrees  to  sell,  all,"  &c. 
(describing  it,)  for  1,850/.,  to  be  paid  the  29th  September,  1848,  at 
which  period  possession  is  to  be  given,  and  the  purchase  is  to  be 
completed.     The  agreement,  after  providing  for  building  a  wall, 
proceeded  as  follows:    "The  said  Gooday  further  agrees,  when 
required,  to  withdraw  his  dissent  and  to  give  his  assent  to  the  said 
bill,  and   to  render  every  reasonable  assistance  in   his  power  to 
promote  the  aforesaid  extension  railway,"  <fec.,  "  and  to  take  any 
such  steps  or  proceedings,  for  that  purpose,  as  the  said  Company 
may  reasonably  require." 

This  agreement  was  signed  by  Philbrick  (ostensibly,  as  the  defen- 
dants said),  on  behalf  of  the  Company;  the  plaintiff  withdrew  his 
opposition,  and  the  bill  passed.  The  abstract  and  draft  deed  were 
sent  to  the  Company's  solicitors,  but  nothing  was  done.  The 
Company  neither  entered  upon  the  land,  nor  took  any  proceedings 
to  complete  the  railway. 

The  plaintiff,  in  1850,  after  the  compulsory  powers  of  the  Com- 
pany had  ceased,  but  before  the  time  limited  for  the  completion  of 
the  railway  had  expired,  filed  his  biU,  praying  a  specific  performance 
of  the  agreement  of  the  13th  of  May,  1847. 

The  defendants  denied  that  Philbrick  was  duly  authorized  by 
them  to  act  as  their  agent,  inasmuch  as  he  was  not  authorized 
under  the  seal  of  the  Company,  the  only  appropriate  or  effectual 
authority  in  that  behalf. 

They  said,  "  that  under  the  recent  pressure  by  which  railway       [  134  ] 
undertakings  had  been  effected,  they  were  unable  to  enforce  the 
requisite  calls  to  complete  the  said  purchases."     That  the  agree- 
ment was  not  entered  into  under  their  seal,  and  that  no  authority 
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had  been  given   to  Philbrick  under  their  seal.     They    therefore 
insisted,  that  there  was  no  binding  contract,  and  they  relied  on  the 
Statute  of  Frauds  in  bar  of  the  suit. 
The  cause  now  came  on  to  be  heard. 

Mr.  Roupell  and  J/r.  J.  H.  Palmer,  for  the  plaintiff,  [cited 
Marshall  v.  The  Corporatwn  of  Queenborough  (1)  ;  Edwards  v. 
The  Grand  Junction  Railway  Company  (2) ;  The  Fishmongers 
Company  v.  Robertson  (a),  and  other  cases] : 

Here  the  defendants  have  taken  the  benefits  of  the  withdrawal  of 
the  plaintiff's  opposition  to  their  bill,  and  they  must  therefore  pay 
the  price  agreed  to  be  paid  for  it.  [They  also  cited  *  Preston  v.  The 
Liverpool,  dc.  Railway  Company  (4)  ;  Webb  v.  The  Direct  London 
and  Portsmouth  Railway  Company  (5) ;  Stuart  v.  The  Ijondon  and 
North  Western  Railway  Company  {6).^ 

Mr.  Lloyd  and  Mr.  Goodeve,  contra  : 

[The  defendants  have  not  adopted  or  recognized  the  contract,  nor 
have  they  received  any  benefit  from  it,  for  they  have  abstained 
from  interfering,  in  any  way,  with  the  plaintiff's  land,  and  from 
acting  on  the  agreement  since  the  passing  of  the  Act.  This 
distinguishes  the  present  case  from  those  cited.  Besides  this,  the 
97th  section  of  the  Companies  Clauses  Consolidation  Act  points 
out  the  mode  alone  in  which  such  contracts  can  be  made,  and  that 
mode  has  not  been  followed.] 

Mr.  Roupell,  in  reply. 

The  Master  op  the  Rolls  : 

I  regret  I  cannot  make  a  decree  in  favour  of  the  plaintiff,  for  I 
naturally  feel  desirous  of  giving  him  the  amount  of  the  damages  he 
may  have  sustained.  But  upon  the  fullest  consideration  of  the 
present  state  of  the  law  as  shown  by  the  authorities,  I  think  I  am 
not  at  liberty  to  do  so. 

The  questions  in  this  case  are,  first,  whether  a  contract  has  been 
entered  into  between  the  plaintiff  and  the  defendants ;  and  *if  so, 
secondly,  whether  it  would  be  proper  to  grant  a  specific  performance 
of  that  contract  or  leave  the  parties  to  their  remedies  at  law ;  and 
thirdly,  if,  notwithstanding  the  contract  has  not  been  entered  into 


(1)  24  R.  R.  220  (1  Sim.  &  St.  560). 

(2)  -13  B.  R.  265  (1  My.  &  Cr.  650). 

(3)  63  R.  R.  242  (5  Man.  &  G.  131). 


(4)  89  R.  R.  196  (1  Sim.  N.  S.  5S6). 

(5)  91  R.  R.  151  (1  D.  M.  &  G.  521). 

(6)  91  R.  R.  272  (1  D.  M.  &  G.  735). 
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between  the  plaintiflf  and  the  defendants,  but  between  the  plaintiff      Gooday 
and  other  persons,  the  defendants  have  taken  the  benefit  of  that     xhk  col- 
contract,  and  are  bound,  by  equitable  considerations,  to  perform  all  ^^^JJ*^y^' 
those  obligations  towards  the  plaintiff,  in  the  same  manner  as  if     Company. 
they  had  themselves  entered  into  the  contract. 

It  is  clear,  that  no  direct  contract  has  been  entered  into  between 
the  plaintiff  and  the  present  Company,  because  it  did  not  exist  at 
the  time,  and  could  not  therefore  enter  into  any  contract ;  and  it  is 
not  a  contract  with  the  old  Company,  because  it  is  neither  a  contract 
under  their  seal,  nor  one  which  they  had  the  power  of  entering 
into. 

It  has  been  settled  by  the  Lords  Justices,  in  the  recent  decisions 
in  Webb  v.  The  Direct  London  and  Portsmouth  Railway  Company  {T^\ 
and  in  Ijord  James  Stuart  v.  The  *  London  and  North  Western  [  MS?  ] 
Railway  Company  (^)y  that  assuming  a  contract  to  exist  between  the 
plaintiff  and  the  defendants,  yet,  in  the  exercise  of  that  discretion, 
which  this  Court  possesses  in  matters  of  specific  performance,  it 
would,  where  nothing  has  been  done  or  intended  to  be  done  and  the 
railway  has  been  abandoned,  be  productive  of  greater  injustice  to 
decree  the  specific  performance  of  the  contract,  than  to  leave  the 
parties  to  their  remedies  at  law.  I  have  not  to  consider  that 
question  in  this  case,  unless  I  should  be  of  opinion  that  there  is  a 
contract  between  the  plaintiff  and  the  defendants,  or  one  by  which 
in  substance  they  are  bound. 

The  case  of  Edwards  v.  The  Grand  Junction  Railway  Company  {9), 
and  the  cases  which  have  followed  that  decision,  appear  to  me  to 
establish  this  proposition  :  that  if  two  persons  enter  into  a  contract, 
one  of  them  on  behalf  of  a  third  party,  and  the  third  party  subse- 
quently acknowledges  that  it  was  entered  into  on  his  behalf,  and 
takes  the  benefit  of  that  contract,  he  is  bound  to  give  to  the  opposite 
party  all  those  benefits,  which  he  would  be  entitled  to,  if  the 
contract  had  been  entered  into  between  them  directly ;  and  in 
substance,  that  he  is  bound  specifically  to  perform  all  those  stipu- 
lations in  favour  of  the  other  party,  contained  in  the  contract  which 
he  has  himself  adopted  and  taken  the  benefit  of. 

The  question  therefore  for  me  to  consider  is,  whether  the  defen- 
dants have  adopted  and  obtained  the  benefit  of  the  contract  which 
has  been  entered  into  ?    What  they  have  done  in  this  matter  seems 

(1)  91   B.  E.  151   (1   D.  M.  &  G.      C.  331.— O.  A.  S. 
521) ;  but  see  the  later  case  of  Eastern  (2)  91  B.  B.  272  (1  D.  M.  &  G.  735). 

Omfdies  BfiH,  Co,  v.  Hawkea,  5  H.  L.  (3)  43  B.  B.  265  (1  My.  &  Cr.  650). 
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to  have  been  this :  it  is  not  disputed  that  this  contract  was  entered 
into  on  *behalf  of  a  corporation  to  be  subsequently  created,  and 
which  was  subsequently  created.  Neither  is  it  denied,  that  this 
corporation  was  enabled  to  obtain  the  act  of  incorporation  by  the 
plaintiff's  withdrawing  his  opposition,  and  which  was  one  of  tiie 
terms  on  which  the  contract  was  entered  into  ;  but  they  have  done 
no  act  since,  except  that  they  have  entered  into  various  negotiations 
with  the  plaintiff,  which  have  resulted  practically  in  nothing.  Ko 
fresh  contract  has  been  entered  into,  no  payment  of  money  has  been 
made,  the  land  has  not  been  taken,  and  though  it  does  not  directly 
appear  in  evidence  that  the  railway  has  been  abandoned,  yet  it  does 
not  appear  that  a  single  step  has  been  taken  towards  its  formation, 
or  that  a  single  acre  of  land  has  been  taken  for  that  purpose,  and  it 
is  admitted,  that  this  land  in  particular  has  not  been  taken.  I  am 
of  opinion,  that  in  this  state  of  circumstances,  I  cannot  hold  that 
these  defendants  have  adopted  and  obtained  the  benefit  of  the 
contract,  so  as  to  bind  them  to  perform  all  the  conditions  of  it  in 
favour  of  the  plaintiff. 

The  Lords  Justices  have  determined,  that  even  if  they  had 
entered  into  an  express  contract  with  the  plaintiff,  it  would  be  more 
equitable  to  leave  the  plaintiff  to  his  action  for  damages  at  law,  than 
to  compel  them  specifically  to  perform  the  contract,  and  consequently 
the  adoption  of  a  contract  by  them  cannot  be  put  higher. 

Edwards  v.  The  Grand  Junction  Railway  Company  does  not  apply 
to  this  case,  because  there  the  Bail  way  Company  having  obtained  all 
the  benefit  of  the  contract  were  held  bound  to  perform  their  part  of 
it,  and  it  would  be  manifestly  unjust  to  have  left  the  plaintiff  to  his 
action  at  law.  I  am  of  opinion,  that  the  principle  of  Edwards  v. 
I'he  Grand  Junction  Railway  Company  *(which  I  fully  approve  of 
and  which  I  consider  has  not  been  at  all  touched  by  those  cases 
before  the  Lords  Justices)  does  not  apply  to  this  case,  where  it 
appears  that  the  railway  has  been  abandoned ;  and  the  fair  pre- 
sumption from  the  evidence  before  the  Court  is,  that  nothing  is 
intended  to  be  done,  the  compulsory  powers  to  purchase  the  land 
having  expired  and  no  land  having  been  taken. 

I  am  of  opinion,  that  the  defendants  have  not  adopted  the  contract 
so  as  to  bind  them  to  perform  it.  They  obtained  this  benefit  of  the 
withdrawal  of  the  plaintiff's  opposition  to  the  Act  of  Parliament, 
but  if  they  did  not  exercise  the  powers  of  the  Act,  that  would  be  a 
very  slight  advantage.  If  they  had  exercised  all  the  powers  of  their 
Act  of  Parliament,  the  expressions  made  use  of  by  Lord  Cottenham 
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in  Edwards  v.  The  Grand  Junction  Railway  Company  woald  have       Goodat 
applied,  but  that  is  not  the  case  here  ;  and  though  I  should  have     thb  col- 
been  very  glad,  if  1  could  have  compelled  the  defendants  to  admit  a  ^"^^way^* 
contract  on  which  they  might  have  been  sued  at  law,  I  do  not  think     company. 
I  am  at  liberty  to  use  the  powers  of  the  Court  for  the  purpose  of 
compelling  that  admission,  under  the  threat  of  doing  something, 
which  otherwise  I  should  not  think  myself  at  liberty  to  do.     1  must 
consequently  dismiss  this  bill,  but  certainly  without  costs. 


DYNE   V.   C08T0BADIE.  1853. 

(17  Beav.  140^146.)  .i^nTJS,  29 

Under  the  old  law  of  married  women  a  recital  in  a  di'&Qd.  executed  by  a 
husband  and  wife  stating  the  previous  execution  and  deetruction  by  the 
wife  of  an  appointment  under  a  power  given  to  her  by  antenuptial  articles 
for  a  settlement  was  admissible  after  her  death  as  secondary  evidence  of 
her  execution  of  the  power  under  the  articles. 


FIELD   V.  BROWN.  1853. 

(17  Beav.  146—150.)  ^^!Lf* 

Generally,  upon  the  marriage  of  a  ward  of  Court  without  leave,   the    ^^^  Comrt. 
marriage  being  found  valid,  and  the  party  in  contempt  having  executed      RoMir.LT, 
the  settlement  and  paid  the  costs,  he  is  discharged. 

A.  B.  was  committed  for  contempt  for  marrying  a  ward.  After  the  [  ^^^  ] 
marriage  had  been  found  valid,  but  before  a  settlement  had  been  executed, 
he  was  discharged,  upon  his  undertaking  to  abstain  from  any  intercourse. 
After  the  settlement  had  been  executed,  the  Coitbt  held,  that  it  would  be 
contrary  to  principle,  either  to  compel  the  continuance  of  the  undertaking 
or  to  make  an  order  to  the  same  effect. 

Ik  this  case,  Samuel  Brown  had,  in  June,  1847,  committed  a 
contempt,  by  marrying  the  plaintiff,  a  ward  of  Court,  under  very 
gross  circumstances.  On  the  19th  of  July,  1847,  an  order  was  made, 
declaring  him  to  have  been  guilty  of  a  contempt  of  Court,  and 
directing  him  to  be  committed  to  prison,  and  a  reference  was  directed 
to  the  Master  to  inquire  whether  the  marriage  was  valid,  and  under 
what  circumstances  and  when  solemnized ;  and,  in  the  interim,  all 
communication  between  the  parties  was  restrained.  On  the  10th 
of  September,  1847,  the  Master  reported  that  it  was  a  valid 
marriage. 

Samuel  Brown,  who  was  still  a  prisoner,  presented  a  petition  to 
confirm  the  report,  and  that  he  might  be  discharged  out  of  custody, 
on  his  undertaking  to  appear,  to  obey  any  order  of  the  Court,  which 
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Field        might  thereafter  be  made,  teaching  the  marriage,  or  any  settlement 
Brown.       ^^  ^^^  plaintiff's  property,  and  that  he  might  be  discharged  from 

his  contempt. 
[  1^7  ]  The  plaintiff  still  insisting  that  the  marriage  was  not  binding, 

presented  a  cross  petition  for  liberty  to  apply  to  Parliament  to  set 
it  aside,  and  that,  in  the  mean  time,  Samuel  Brown  might  be 
detained  in  custody.  The  petitions  came  on  before  Sir  J.  Wioram, 
on  the  8th  of  December,  1847,  who  ordered  the  papers  to  be  laid 
before  the  Attorney-Oeneral,  and  the  petitions  to  stand  over. 

Sir  J.  WiGRAM,  in  the  course  of  his  judgment,  expressed  himself 
as  follows : 

*'  The  case  made  by  Samuel  Brown  is  stated  in  a  few  words.  His 
counsel  have  argued  for  him,  that  a  general  and  indefinite  order 
for  his  commitment  for  contempt  during  pleasure  is  illegal,  and 
that  the  order  of  the  19th  July,  1847,  being  indefinite,  would 
therefore  be  illegal,  but  that  such  order  has  a  known  construction 
in  practice,  namely,  that  it  is  a  commitment  only  until  he  shall 
have  executed  such  a  settlement  of  the  lady's  property  as  the  Court 
may  approve  of.  On  his  part,  it  was  argued,  that  to  detain  him 
one  moment  longer  in  custody  was  arbitrary,  illegal  and  uncon- 
stitutional. It  is  certainly  the  first  time  I  ever  heard  a  proposition 
which  thus  limits  the  power  of  the  Court,  in  cases  of  contempt,  so 
broadly  stated.  If  it  be  correct,  it  must  follow,  that  there  is  no 
difference  between  cases  of  the  most  aggravated  fraud,  practised  by 
the  most  experienced  and  designing  knave,  on  the  person  and 
fortune  of  a  ward  of  Court  and  attended  with  consequences  of  the 
most  degrading  and  ruinous  character  to  herself,  and  the  simple  case, 
in  which  a  natural  and  innocent  affection  between  two  young  persons 
may  have  led  them  into  an  indiscreet  mode  of  doing  that,  which 
the  Court,  if  its  leave  had  been  asked,  might  possibly  have  approved 
of.  Indeed,  if  the  argument  be  well  founded,  it  must  necessarily 
[  *us  ]  follow,  that  if  the  fortune  of  a  ward  of  Court  be  so  settled,  *that  the 
husband  could  not  touch  it  without  the  interference  of  the  Court, 
his  marriage  with  the  ward,  be  the  circumstances  what  they  may, 
is  no  contempt  at  all." 

The  papers  having  been  laid  before  the  Attorney-General  for  his 
consideration,  whether  it  would  be  proper  to  take  any  and  what 
proceedings  against  the  defendant  Samuel  Brown,  he  directed  a 
criminal  prosecution,  under  the  6  &  7  Will.  IV.  c.  86,  s.  41,  for 
wilfully  making  false  statements  to  procure  the  marriage.  Samuel 
Brown  was  tried,  convicted  and  sentenced  to  be  imprisoned.     The 
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plaintiff  also  took  proceedings  in  the  Ecclesiastical  Court  and  before        Field 
Parliament  to  annul  the  marriage,  but  without  success.  Brown. 

In  August,  1848,  the  matter  again  came  before  the  Court,  when, 
by  arrangement,  Samuel  Brown  was  discharged  from  custody,  upon 
his  undertaking  to  abstain  from  any  intercourse  with  the  plaintiff. 
The  former  report  was  then  confirmed,  and  a  reference  was  made 
to  the  Master  to  approve  of  a  proper  settlement. 

A  settlement  was  accordingly  prepared  and  executed  by  Samuel 
Brown,  and  the  cause  now  came  on  for  further  directions. 

Mr.  R.  Palmer  and  Mr.  Walfmd,  for  the  plaintiff,  asked,  that 
Samuel  Brown  might  be  ordered  to  pay  the  costs  of  the  proceedings 
relative  to  his  contempt,  and  that  he  should  not  be  discharged  from 
that  contempt  until  payment.  They  also  strongly  urged,  that  as 
Samuel  Brown  had  been  discharged  from  custody,  on  the  terms  of 
his  entering  into  the  undertaking  to  abstain  from  any  intercourse 
with  the  plaintiff,  such  undertaking  must  be  continued  until  he  had 
been  finally  discharged  *from  his  contempt,  for  if  the  undertaking  [  *149  ] 
were  withdrawn,  he  must  be  remitted  or  considered  in  custody, 
from  which  he  had  been  discharged  on  the  faith  of  his  undertaking. 
They  relied  on  the  passage  in  the  judgment  of  the  Vice-Chancellor 
WioRAM,  which  is  above  stated. 

The   Master   of   the   Bollst  (during  the  argument)    made  the 
following  observations: 

Generally  speaking,  as  soon  as  the  validity  of  the  marriage  has 
been  ascertained,  and  the  husband  has  duly  executed  the  settlement, 
and  paid  everything,  which,  up  to  that  time,  he  has  been  ordered 
to  pay,  the  Court  discharges  him.  I  have  never  known  a  case  yet, 
where,  after  all  that  has  been  done,  the  husband  has  been  detained 
in  prison.  Can  you  produce  a  single  instance,  in  which  the  Court 
has  continued  the  person  in  prison  for  any  period  of  time,  definite 
or  indefinite,  after  the  marriage  has  been  established,  and  after  the 
husband  has  obeyed  every  order  which  the  Court  has  made  upon 
him  ?  I  never  heard  of  such  an  order,  and  I  believe  none  can  be 
found.  • 

Mr.  Lloyd  and  Mr.  Shapter  appeared  for  the  defendants. 

Mr.  Shebbeare,  for  Samuel  Brown,  contended,  that  the  settle- 
ment having  been  executed,  the  contempt  was  purged,  and  the 
undertaking  at  an  end.     He  cited  Wortham  v.  Pemberton{\),  in 

(1)  75  R.  R.  234  (1  De  G.  &  Sin.  644). 
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[•150] 


which  case,  intercourse,  personal  or  by  correspondence,  was  inter- 
dicted, but  the  marriage  having  been  found  valid,  that  order  was 
discharged. 

Mr.  R,  Palmer  ^  in  reply,  pointed  out,  that  Woriham  *  v.  Pemberton 
was  not  the  case  of  the  marriage  of  a  ward  of  Court.  He  said  that 
the  undertaking  being  withdrawn,  Samuel  Brown  must  be  or  be 
considered  as  still  in  prison  for  his  contempt,  in  which  case,  the 
plaintiff  would  still  have  the  protection  afforded  by  the  undertaking. 

At  the  end  of  the  argument, 

The  Master  of  the  Rolls  said : 

In  this  case,  I  shall  order  Samuel  Brown  to  pay  all  the  costs  1 
have  already  specified.  With  respect  to  compelling  the  undertaking 
to  be  continued,  or  making  an  order  that  no  intercourse  shall  take 
place  between  the  husband  and  wife,  I  am  of  opinion  it  would  be 
contrary  to  every  principle  of  law  and  equity,  if  I  were  to  do  so  in 
this  case.  It  could  only  be  done  on  one  or  two  grounds,  both  of 
which  are  perfectly  untenable.  One  is,  that  I  should  use  that  as  a 
means  of  enforcing  the  payment  of  costs,  which  he  must  necessarily 
pay  before  he  can  be  relieved  from  his  contempt.  The  other  is, 
that  this  Court  should  assume  a  criminal  jurisdiction,  by  acting 
against  him  in  poenam,  and  keep  him  in  prison  for  some  definite 
time,  to  be  ordered  by  me,  because  he  has  been  guilty  of  a  most 
flagrant  contempt  of  Court.  I  am  of  opinion,  that  on  neither  of 
those  grounds  can  I  interfere  in  this  case. 

With  respect  to  the  costs,  I  will  make  an  order,  but  I  am  not  at 
liberty  to  compel  the  continuance  of  the  undertaking,  or  to  make 
any  order  in  substitution  of  it.  He  must  be  discharged  from  his 
contempt,  on  payment  of  the  costs  now  ordered  to  be  paid. 


1853. 
A/2y  3. 

HolU  Cmirt, 

Rom  ILLY, 
M.R. 

[161] 


PEEBS  V.   SNEYD. 

(17  Beav.  151—156.) 

A  power  to  a  land  agent  to  **  manage  and  superintend  estates,"  authoriises 
him,  on  behalf  of  his  principal,  to  enter  into  an  agreement  for  the  usiutl 
and  customary  leases,  according  to  the  nature  and  locality  of  the  property. 

When  a  vendor  succeeds  in  a  suit  for  specific  performance,  he  is  entitled 
to  costs,  notwithstanding  the  title  was  first  shown  in  the  Master's  Office,  if 
the  suit  was  occasioned  solely  by  the  conduct  of  the  defendant. 

In  1798,  Richard  Parry,  tlie  owner  of  some  estates  in  Wales,  by 
writing  under  his  hand  and  seal  appointed  Thomas  Roberts  his 
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attorney,  "  to  inspect,  oversee,  manage  and  superintend  "  bis  estates        Peebs 
and  concerns  in  Wales,  to  receive  rents,  to  enter  and  distrain,        skeyd. 
"and  generally  to  inspect,  oversee,  manage  and  superintend  the 
same  estates,  and  to  do  any  act,"  Sec.,  for  the  "  improving  the  same 
and  the  income  thereof." 

By  an  agreement  (or  take  note),  dated  the  12th  of  March,  1827, 
and  signed  by  Roberts,  he  on  the  part  of  Mr.  Parry,  agreed  to 
permit  Edward  Edwards  and  others  to  search  for  copper  and  lead 
ore  on  a  part  of  the  property,  and  to  grant  him  a  lease  of  the  mine 
for  one  and  twenty  years,  from  the  22nd  of  November,  1829. 

Mr.  Parry  died  on  the  23rd  of  July,  1828,  without  having  granted 
any  lease.  He  devised  his  estates  to  trustees,  but  gave  them  no 
leasing  powers. 

On  the  8th  of  November,  1838,  the  trustees  granted  the  lease  for 
twenty-one  years  in  pursuance  of  the  agreement  (i). 

In  July,  1843,  the  defendant  agreed  to  purchase  the  lease  and 
pay  an  annual  rent  of  4002.,  payable  quarterly.  The  defendant 
entered,  but  having  abandoned  the  mine  and  refused  to  complete, 
the  plaintiff,  in  February,  1848,  filed  this  bill  for  a  specific 
performance. 

By  the  decree,  in  1850,  it  was  referred  to  the  Master  to  inquire        [  io2  ] 
whether  a  good  title  could  be  shown  to  the  lease,  and  when  it  was 
first  shown ;  and  if  the  Master  should  find  that  such  title  was  not 
shown  before  the  filing  of  the  bill,  he  was  to  state  under  what 
circumstances  it  was  not  shown. 

The  Master  reported  in  favour  of  the  title,  and  that  it  was  first 
shown  in  his  office,  on  the  5th  of  August,  1852. 

There  was  evidence  of  the  practice,  in  the  neighbourhood  of  the 
agent,  to  sign  "  take  notes  "  for  granting  leases  for  twenty -one 
years,  that  Roberts  had  been  in  the  habit  of  so  acting,  and  that  his 
acts  had  been  recognized  by  Parry. 

The  defendant  excepted  to  the  Master's  report,  on  the  ground 
"  that  the  lease  of  the  8th  of  November,  1838,  was  granted  in  pur- 
suance of  the  agreement  of  the  12th  of  March,  1827,  made  between 
Thomas  Roberts  (agent  to  Richard  Parry),  of  the  one  part,  and 
Edward  Edwards  and  others,  of  the  other  part,  but  that  it  did  not 
appear,  that  Thomas  Roberts  was  ever  authorized  or  empowered  to 
enter  into  any  agreement  to  grant  a  lease  for  twenty-one  years ; 
and  it  appeared,  that  the  lessors  in  the  lease  (who  were  devisees 

(I)  The  report  does  not  show  when  or  how  the  plaintiff  became  entitled  to 
the  lewe.— O.  A.  S. 
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Peebs       named  in  the  last  will  of  Bichard  Parry)  were  not  authorized  or 
svEYD.       empowered  to  grant  such  a  lease,  unless  the  said  agreement  so 
entered  into  by  Thomas  Boberts  was  a  binding  agreement  and  such 
as  could  be  enforced  against  the  devisees  of  Bichard  Parry. 

Mr.  li.  Palmer  and  Mr.  Beavan,  in  support  of  the  exceptions, 

argued,  that  the  document  of  1798  gave  no  authority  to  Boberts  to 

[  *i«^H  ]       enter  into  a  contract  for  a  *lease ;  that  he  was  a  mere  bailiff,  and, 

as  such,  could  not  make  leases  for  years,  for  his  business  was  only 

to  collect  the  rents,  &c. 

Mr.  Lloyd  and  Mr.  Aniphlett,  for  the  plaintiff. 

The  Master  of  the  Bolls  : 

I  am  of  opinion  that  the  Master  has  come  to  a  right  conclusion 
in  this  case.  I  think  the  deed,  upon  which,  with  the  evidence,  the 
matter  turns,  in  this  case,  is  to  this  effect :  it  empowers  Boberts  to 
manage  the  property  for  Mr.  Parry,  which  means  that  he  shall 
have  all  the  powers  which  are  necessary  for  managing  the  property, 
according  to  the  manner  in  which  that  property  has  been  managed 
or  ought  to  be  managed.  I  am,  therefore,  of  opinion,  that,  although 
it  does  not  give  him  a  power  to  grant  leases  for  ninety-nine  years 
of  agricultural  land,  yet  if  it  had  so  happened  that  this  related  to 
property  in  the  neighbourhood  of  a  town,  I  think  it  would  have 
authorized  an  agreement  to  grant  leases  for  that  term,  if  that  had 
been  the  general  custom  and  the  mode  of  letting  in  the  neighbour- 
hood.  If  the  custom  had  been  to  let  mines  by  what  are  called 
"  take  notes,"  by  which  persons  take  them  for  three  years,  with 
r  *154  ]  an  option  of  taking  a  lease  for  twenty-one  years,  I  think  *the  deed 
would  extend  to  that,  and  the  evidence  shows  that  such  was  the 
custom  of  letting  mines  in  this  country,  and  agreements  of  a 
similar  description  seem  to  have  been  entered  into  by  Thomas 
Boberts  with  other  persons.  I  think,  under  these  circumstances, 
that  this  was  such  an  agreement  as  Mr.  Parry  himself  could  not 
have  disputed. 

The  cause  came  on  for  further  directions. 

The  Master  had  found,  that  the  title  was  not  shown  before  the 
filing  of  the  bill,  under  the  following  circumstances  :  That  in  July 
or  August,  1843,  soon  after  the  agreement  for  purchase,  the  defen- 
dant entered  into  possession  of  the  mine  and  premises,  and 
(jommenced  working  and  getting  ore  and  minerals  therefrom,  and 
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continued  such  working  until  the  month  of  June,  1845 ;  and  that  Peebs 
in  the  month  of  December,  1843,  at  the  request  of  John  Sneyd  a  sneyd. 
copy  of  the  lease  of  the  8th  November,  1888,  was  sent  to  him,  and 
he  duly  acknowledged  its  receipt,  and  that  he  paid  the  plaintiff  the 
yearly  rent  of  100/.  up  to  the  29th  of  September,  1847.  That  he 
never  applied  to  the  plaintiff  for  an  abstract  of  his  title  to  the  lease, 
nor  complained  of  the  want  of  such  abstract,  prior  to  the  filing  of 
the  bill,  but  that  on  the  20th  December,  1847,  he  served  the 
plaintiff  with  notice  of  abandonment  of  the  contract,  on  the 
ground  that  the  plaintiff  had  not  power  specifically  to  perform  the 
contract. 

Mr.  R,  Palmer  and  Mr,  Beavan  contended,  that  as  the  title  had 
been  first  made  out  in  the  Master's  office,  *the  plaintiff,  the  vendor,       [  *155  ] 
ought  to  pay  the  costs  of  suit:    Wilkinson  v.  Hartley  (1),  where  the 
CouBT  said  this  rule  ought  to  be  kept  as  strict  as  possible. 

The  Master  of  the  Bolls: 

I  abide  by  the  opinion  I  before  expressed,  that  the  rule  ought  to 
be  adhered  to  strictly,  where  there  are  no  special  circumstances  to 
induce  the  Court  to  make  an  exception  to  it.  My  duty  now  is,  to 
carry  out  the  decree  made  in  this  case  at  the  original  hearing.  It 
is  clear,  that  the  Yice-Chancbllob  considered,  that  the  ordinary 
rule  might  not  be  applicable  to  this  case,  if  from  any  circumstances 
appeared  why  the  title  was  not  shown  before  the  filing  of  the  bill. 
Accordingly,  a  special  reference  to  the  Master  was  made  upon  that 
subject.  The  Master,  in  his  report,  has  stated  circumstances  which 
satisfy  me,  that  no  statement  or  showing  of  title  would  have 
induced  the  defendant  to  take  this  lease  and  pay  what  was  due 
under  it;  that  in  fact,  he  simply  disputed  the  authority  of  the 
plaintiff  to  grant  this  lease  and  never  asked  for  the  title  of  the 
lessor  to  the  original  lease.  I  think  that  the  circumstances  show, 
that  the  suit  has  been  occasioned  solely  by  the  conduct  of  defendant, 
and  he  must,  therefore,  pay  the  ordinary  costs  of  it. 

The  term  having  expired,  the  defendant  was  directed  to  pay  the 
amount  of  rent,  but  as  he  had  not  paid  any  rent  from  September, 
1847,  the  plaintiff  asked  for  interest. 

The  Master  of  the  Bolls  held  he  was  not  entitled  thereto. 

(1)  92  R.  R.  374  (15  Beav.  183). 
R.R. — VOL.  XCIX.  6 
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1853.  WILLIAMS  V.  WILLIAMS. 

^^'  (17  Beav.  156-158.) 

[On  motion  for  a  decree  under  the  old  practice  the  defendant  might  cross- 
examine  the  plaintiff.] 


1853.  WEDDERBURN   v.  WEDDERBUUN. 

May  5, 
JL  (17  Beav.  158—160.) 


Bolls  Court,  Ck)-plaintiffs  must  act  together,  and  cannot  take  inconsistent  proceedings. 

^^Jr^R^^'  One  of  several  co-plaintifEs  moved  for  liberty  to  take  a  state  of  facts  into 

the  Master's  office,  and  proceed  thereon  apai-t  from  the  rest.    The  motion 
L        -'  was  refused  with  costs. 

Georgb  Hawkins  and  his  wife  were  co-plaintiffs  in  this  suit,  in 
conjunction  with  three  other  persons.  In  1886,  a  decree  was  made 
for  taking  the  accounts,  but  they  had  not  been  completed.  There 
were  bills  of  revivor,  in  which  the  same  persons  were  co-plaintiffs, 
with  four  others. 
[  159  ]  Mr.  Hawkins,  in  person,  now  moved,  "  That,  in  consequence  of 

Messrs.  Boy  &  Co.,  the  plaintiff's  solicitors  in  this  cause,  or  others 
the  solicitors  who  are  legally  on  the  record,  having  refused  to  pro- 
ceed further  in  this  cause,  I,  George  Hawkins  and  Mary  my  wife, 
may  be  at  liberty  to  bring  in  before  the  Master  Tinney,  to  whom 
these  causes  stand  referred,  a  state  of  facts  and  charge,  and  such 
evidence  in  support  thereof,  as  we  may  be  advised,  to  carry  out  so 
much  of  the  decree,  made  in  the  hearing  of  such  causes,  as  directed 
the  Master  to  take  an  account  of  the  personal  estate  of  David 
Webster,  deceased,  the  testator  in  the  pleadings  mentioned." 

This  appUcation  was  supported  by  the  affidavits  of  Mr.  Hawkins, 
stating,  that  the  proceedings  in  the  Master's  office  had  not  been 
conducted  to  his  satisfaction  ;  that  no  proceedings  had  been  taken 
since  the  26th  of  March,  1851,  and  that  Messrs.  Eoy  &  Go.  had 
refused  either  to  proceed  themselves,  or  to  allow  any  other  solicitor 
to  proceed  in  the  plaintiff's  cause. 

Mr.  Cole,  for  the  other  plaintiffs. 

Mr.  R.  Palmer  and  Mr.  Cotton,  for  the  defendants,  were  not 
heard. 

The  Mastbb  of  the  Bolls: 

Mr.  and  Mrs.  Hawkins  may,  in  concurrence  with  the  other  four 
co-plaintiffs,  remove  their  solicitor,  and  the  other  four  may  allow 
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him  to  conduct  the  proceedings  for  all.  But  if  the  plaintiffs  do  not 
all  concnr,  Mr.  Hawkins  cannot  take  a  course  of  proceeding  different 
and  apart  from  the  other  plaintiffs,  for  the  consequence  would  be, 
that  their  proceedings  might  be  ^totally  inconsistent.  When 
persons  undertake  the  prosecution  of  a  suit,  they  must  make  up 
their  minds  whether  they  will  become  co-plaintiffs  ;  for  if  they  do, 
they  must  act  together.  I  cannot  allow  one  of  several  plaintiffs  to 
act  separately  from  and  inconsistently  with  the  others. 
Refuse  the  motion,  with  costs. 


W^KDDER- 

BUBM 

r. 

Weddbb- 

BURN. 
[  •160  ] 


WEDDALI.   V.   NIXON. 

(17  Beav.  160—171 ;  S.  C.  22  L.  J.  Ch.  939 ;  17  Jur.  642  ;  21  L.  T.  0.  S.  Ul.) 
A  testator  by  his  will  made  in  1836  devised  all  his  real  and  personal 


1853. 

Feb.  2B. 

AiarekU. 

April  20. 

May  3,  4, 7. 


KOMILLT, 
M.R. 

[160] 


eistate  to  his  widow,  and  appointed  her  sole  executrix.     He  purchased  an 

advowson  in  1845  and  died  in  1851,  and  the  widow  proved  the  will  and     Rolls  Ccmrt, 

aubaeqaently  contracted  to  sell  the  advowson,  claiming  to  make  a  title 

thereto  under  a  testamentary  paper  made  in  1847,  which  confirmed  the 

will,  but  which  was  not  discovered  until  after  the  will  had  been  proved : 

field,  that  it  was  the  vendor*s  duty  to  prove  the  testamentary  paper  and 

that  consequently  the  purchaser  could  not  be  required  to  accept  a  title 

thereunder  until  the  vendor  had  proved  the  paper. 

On  the  sale  of  an  advowson,  the  purchase  money  was  to  be  paid  on  a 
fixed  day  and  the  conveyance  to  be  executed,  but,  in  default  of  payment, 
the  purchaser  was  to  pay  interest.  The  purchase  was  not  completed, 
through  the  default  of  the  vendor.    Held,  that  no  interest  was  payable. 

[Thb  first  point  stated  in  the  above  head-note  arose  under  the 
old  law  of  wills,  and  it  is  thought  that  the  alteration  of  that  law 
and  the  extended  jurisdiction  of  the  Probate  Division  over  wills 
of  real  estate  will  sufSciently  explain  why  this  report  is  limited 
to  the  point  stated  in  the  siBcond  paragraph  of  the  head-note. — 
O-  A.  S.] 

The  case  now  came  before  the  Court  on  the  question  of  interest     -W«y3. 4- 
on  the  purchase  money  and  as  to  the  costs  of  suit.  [  i67  ] 

This  depended  on  the  terms  of  the  contract.  By  this,  the 
plaintiGf,  Mrs.  Weddall,  agreed  to  sell  the  advowson  to  Nixon,  at  or 
for  the  price  or  sum  of  2,500Z.,  to  be  paid  by  Nixon  to  Weddall,  on 
the  10th  day  of  March,  1852  ;  at  which  time,  upon  payment  of  this 
sum  of  2,5001.  Mrs.  Weddall  and  all  other  necessary  parties,  if  any, 
were  to  execute  a  conveyance  to  Nixon  of  the  advowson  and 
premises ;  but  in  case  of  default  in  payment  thereof,  as  aforesaid, 
the  purchaser  was  to  pay  to  the  vendor  interest  upon  the  purchase 
money,  at  the  rate  of  U.  per  cent,  per  annum. 
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Weddall  Mr.  Lloyd  and  Mr.  Babingtofi,  for  the  plaintiff: 

r. 

Nixon.  The  sabject-matter  of  the  agreement  is  an  advowson,  and  the 

incumbent  being  seventy-nine  years  of  age,  its  value  is  increased  by 
every  day's  delay  in  completing  the  contract.  The  defendant,  who 
derives  the  benefit  of  the  delay,  is  in  the  same  situation  as  if  he 
had  taken  possession  of  property  yielding  rents  and  profits.  The 
purchaser  is  not  entitled  both  to  the  improved  value  and  the 
benefit  of  the  retainer  of  the  purchase  money.  He  ought,  therefore^ 
to  be  charged  with  interest  from  the  10th  of  March,  1852,  the  day 

[  *168  ]  on  which  the  purchase  *ought,  according  to  the  contract,  to  have 
been  completed.  [They  distinguished  De  Visme  v.  De  Vitme  (1)  on 
the  ground  that  there  the  estate  was  yielding  rents  and  profits.] 

[  170  ]       The  Master  of  the  Rolls  : 

On  the  question  of  interest,  I  am  of  opinion,  on  the  construction 
of  the  contract,  that  the  interest  was  to  run  merely  from  the  time 
where  default  was  made  by  the  purchaser  in  payment  of  the  money 
on  a  good  title  being  shown,  and  therefore  no  interest  is  in  this 
case  payable.     As  to  the  costs,  I  will  hear  the  defendants. 

[The  decree  was  eventually  made  without  costs  on  either  side,  on 
the  ground  that  the  defendant  had  erroneously  objected  that  the 
testamentary  paper  was  not  a  sufficient  confirmation  of  the  will.] 


18S3.  LORD   V.   PURCHASE. 

May  24. 
-1-  (17  Beav.  171—173.) 

An  executor,  for  some  years,  received  the  rents  of  property  specifically 
beq ueathed.  The  specific  legatee  having  instituted  a  suit  against  him :  Held, 
that  he  could  not  set  up  the  adverse  title  of  a  third  party  as  a  defence  to  a 
motion  to  pay  the  amount  into  Court. 


J853.  AINSLIE  V.   SIMS. 

May  25. 
(17  Beav.  174—177.) 

[Under  the  old  practice  of  the  Court  of  Chancery,  it  was  irregular  for  a 
plaintiff  to  obtain  an  ex  parte  order  to  amend  pending  the  defendant's  appeal 
from  an  order  over-ruling  a  demurrer.] 

(1)  84  R.  E.  83  (1  Mac.  &  G.  336). 
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HOBSON   V.  NEALE.  1853. 

(17  Beav.  178-186 ;  S.  C.  22  L.  J.  Ex.  175.)  j£^  28^* 

If  there  is  any  doubt  under  a  Taxing  Act  whether  a  duty  is  payable  or     „  ,,   rhurt 
not  the  party  sought  to  be  charged  is  entitled  to  the  benefit  of  that  doubt. 

A  will  empowered  the  trustees,  with  the  consent  of  A.,  to  aell  the  real  ^^^   * 

estate,  and  inrest  a  sufficient  sum  to  answer  two  annuitiea  The  rents  being  r  1^8  1 
deficient  to  pay  the  annuities,  the  Court  ordered  a  sale,  and  20,000/.  Consols 
were  purchased  out  of  the  produce  to  provide  for  the  annuities.  Legacy 
duty  being  claimed  on  the  corpus  of  the  Consols :  Held,  that  the  validity  of 
this  claim  depended  on  whether  the  sale  had  taken  place  under  the  general 
jurisdiction  of  this  Court,  or  under  the  power  in  the  will,  and  the  Court 
having  held  the  former,  determined  that  no  legacy  duty  was  payable. 

The  AUcrney-GenercU  attended  in  a  cause  to  which  he  was  not  a  party, 
to  support  a  claim  for  legacy  duty  upon  a  fund  in  Court.  The  claim  failed : 
Held,  that  the  Crown  was  not  entitled  to  costs. 

The  testator,  by  his  will,  appointed  three  persons  to  be  his 
execators  and  trustees,  and  he  directed  payment  of  his  debts  and 
pecuniary  legacies  out  of  his  personal  estate,  so  far  as  the  same 
would  extend.  He  devised  his  real  estates  to  his  trustees  in  fee, 
upon  trusty  by  mortgage  or  sale  thereof,  or  of  a  competent  part 
thereof,  or  by  and  out  of  the  rents,  issues  and  profits  thereof,  or  by 
cutting  down  timber  or  other  trees,  or  by  any  of  the  ways  and 
means,  as  should  seem  meet,  to  levy  and  raise  sufficient  to  pay 
(after  his  personal  estate  had  been  applied  so  far  as  the  same  would 
extend)  his  debts  and  legacies.  And  upon  further  trust,  by  the 
ways  and  means  aforesaid,  to  levy  and  raise,  yearly  and  every  year 
during  the  respective  lives  of  his  two  infant  daughters  Harriet  and 
Louisa  Hobson,  two  annuities  of  800Z.  each,  for  their  respective, 
sole  and  separate  use.  The  testator  directed  two  sums  of  6,000Z.  to 
be  raised  after  their  deaths,  for  the  portions  of  their  children.  And 
he  directed  the  trustees  to  stand  seised  of  his  real  estates,  subject 
to  the  charges,  or  so  much  as  should  not  be  sold,  in  trust  for  his 
brother  George  Hobson  for  life,  with  remainders  over. 

And  the  testator  provided,  that,  notwithstanding  any  of  the 
trusts  aforesaid,  it  should  be  lawful  for  his  trustees,  *with  the  con-  [  '179  ] 
sent  of  George  Hobson,  and  after  his  decease,  with  the  consent  of 
the  persons  beneficially  entitled  to  the  estate,  to  sell  the  whole  or 
any  part  of  the  real  estate,  and  invest  sufficient  to  satisfy  the 
annuities,  and  to  provide  for  the  portions.  On  failure  of  the 
portions,  the  amount  was  to  fall  into  the  residue  of  the  real 
estate. 

The  testator  died  in  1822,  and  the  trustees,  with  the  personal 
and  the  produce  of  part  of  the  real  estate,  discharged  all  the  debts 
and  legacies,  except  a  legacy  of  5001.     The  rents  of  the  unsold 
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H0B80N  portion  of  the  real  estate  were  insafScient  to  keep  down  the  two 
Neale.  annuities  of  SOO/.,  and,  in  1824,  George  Hobson  and  his  infant 
children  instituted  a  suit  against  the  annuitants  and  tmstees, 
stating  such  deficiency,  and  that  it  would  be  for  the  benefit  of  the 
plaintiffs  that  the  real  estate  should  be  sold,  and  that  George 
Hobson  consented  thereto,  but  that  the  trustees  declined  to  sell. 
The  bill  prayed  the  usual  accounts,  and  a  reference  to  the  Master 
to  inquire,  whether  it  would  be  for  the  benefit  of  the  plaintiffs,  that 
the  whole  or  any  part  of  the  estates  should  be  sold,  and  for  a  sale 
accordingly.  The  trustees  admitted  they  declined  to  sell,  or  to  act 
in  the  exercise  of  the  aforesaid  powers,  except  under  the  direction 
of  the  Court.  And  they  submitted,  whether  they  were  empowered 
to  sell  with  the  concurrence  of  George  Hobson  alone,  and  without 
the  consent  of  the  several  persons  beneficially  interested  in  the 
ultimate  trusts  of  the  monies  to  arise  by  such  sale.  One  of  the 
trustees  prayed  to  be  discharged  from  the  trusts,  but  submitted  to 
act  as  the  Court  should  direct. 

In  1826,  it  was  by  the  decree,  referred  to  the  Master  to  inquire, 
whether  it  would  be  proper,  that  the  whole  or  any  part  of  the 
[  *180  J  estates  should  be  sold.  The  parties,  in  *the  Master's  office,  waived 
the  inquiry,  and  on  further  directions  in  1828,  no  party  opposing 
it,  the  whole  estate  was  directed  to  be  sold,  and  the  principal  part 
was  sold  accordingly.  Out  of  the  purchase  money,  50M.  was 
applied  in  payment  of  the  legacy  remaining  unpaid,  1,800{.  in  pay- 
ment of  the  arrears  of  the  annuities,  and  20,0002.  Consols  were 
carried  over  to  a  separate  account  to  answer  the  annuities. 

George  Hobson  died  in  1885,  and  upon  the  death  of  the 
annuitants  without  issue,  a  petition  was  presented  for  payment  out 
of  Court,  to  the  parties  entitled,  of  the  fund  set  apart  to  answer  the 
annuities.  A  question  was  then  raised,  whether  the  20,000/.  Con- 
sols were  subject  to  a  legacy  duty  under  the  55  Geo,  HI.  c.  184  (i), 
which  imposes  a  duty  on  '*  the  clear  residue  **  of  *'  the  monies  to 
arise  from  the  sale  "  &c.  of  any  real  estate  directed  to  be  sold  by 
any  will.  The  Court  directed  the  solicitor  of  the  Commissioners  of 
the  Inland  Revenue  to  be  served  with  the  petition,  and  a  case  was 
afterwards  directed  for  the  opinion  of  the  Court  of  Exchequer, 
whether  any  legacy  duty  was  payable  in  respect  of  the  20,0OW. 
Consols. 

The  case  having  been  argued,  the  Court  certified  as  follows : 
**  We  are  of  opinion,  that  if  the  Court  of  Chancery,  when  they  made 
(1)  Schedule,  Part  3,  tit.  ''Legacies.*' 
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their  decree,  May  26tb,  1826,  whereby  they  ordered  the  sale,  in      Hobson 

this  case,   of  the  testator's  estate,  really  acted  on  their  general       ne^[l£. 

power  of  ordering  sales  of  real  estate,  when  the  corpus  of  such  estate 

is  charged  with  an  annuity  and  such  annuity  is  in  arrear,  and,  on 

that  groond,  ordered  the  sale  of  this  property,  in  order  the  better 

to  secure  the  payment  of  the  annuities  to  the  testator's  daughters, 

then  the  legacy  duty  is  not  payable  to  the  Crown. 

"Bnt  if  that  Court  really  acted  on  the  clause  in  the  testator's  [  ^^^  1 
will,  and,  in  consequence  of  the  will  containing  this  clause,  com- 
pelted  the  trustees  to  execute  the  power,  and  exercise  the  discretion 
thereby  given  to  them  by  the  testator,  then  the  legacy  duty  is  pay- 
able to  the  Crown,  inasmuch  as  we  think,  that  in  that  case  the  sale 
of  the  real  estate  was  substantially  by  the  direction  of  the  testator 
himself.  And  we  leave  it  to  the  Court  of  Chancery  to  determine, 
whether,  in  fact,  this  case  falls  under  the  first  or  second  of  these 

two  alternatives. 

"  Fbbd.  Pollock, 

''  Jambs  Parke, 

"  E.  H.  Aldebson, 

"  Samuel  Martin." 

The  case  now  came  on  upon  the  Judges'  certificate. 

Mr.  Bagshawe  and  Mr.  Bagshawe^  junior,  in  support  of  the 
petition : 

♦  *     This  sum  of  20,000Z.  was  not  necessarily  raised  in  the  due       [  182  ] 
performance  of  the  trusts  of  the  will,  but  for  the  benefit  of  the 
persons  interested  in  this  estate  under  the  general  jurisdiction. 

They   referred  to  The  Aitoi-ney-General  v.  Simcox  (1) ;    Picard  v. 
MitcheU{2). 

Mr.  W.  M.  James ^  contra  : 

*  *  The  sale,  in  this  case,  must  have  taken  place  under  the 
powers  contained  in  the  will,  with  the  assent  of  the  trustees  and  the 
parties  interested ;  and  if  that  be  so,  the  legacy  duty  attached  to 
the  produce,  notwithstanding  the  powers  may  originally  have  been 
discretionary. 

Thb  Master  of  the  Bolls: 

There  is  considerable  obscurity  in  this  case,  which  probably 
arises  from  the  circumstance,  that  the  Court  itself  did  not  exactly 
U)  79  R.  R.  841  (1  Ex.  749).  W  92  R.  R.  47  (14  Beav.  103). 
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H0B80M      ascertain  upon  what  footing  it  proceeded  when  it  ordered  a  sale  of 

Nbalb.  ^^^b  estate.  I  however  entertain  little  doubt  as  to  the  conclusion  to 
which  I  ought  to  come  upon  the  finding  of  the  Court  of  Exchequer, 

[  *183  ]  which  has,  in  substance,  certified,  that  if  *the  estate  was  sold  under 
any  power  inherent  in  this  Court,  and  independently  of  the  will,  no 
legacy  duty  is  payable,  but  that  if  it  was  sold  under  the  clause 
contained  in  the  testator's  will,  then  legacy  duty  is  payable. 

Now  the  bill  was  manifestly  framed  with  a  view  of  having  the 
trusts  or  discretion  reposed  in  the  trustees  executed,  and  on  the 
notion  that  if  the  trustees  refused,  the  Court  itself  might  execute 
them  for  the  benefit  of  the  persons  interested.  The  trustees,  by 
their  answer,  declined  to  execute  the  trust  or  exercise  their  discre- 
tion, but  submitted  to  act  as  the  Court  should  direct ;  and  one  of 
them  sought  to  be  discharged,  though  he  apparently  afterwards 
changed  his  mind  and  was  willing  to  continue.  Upon  that,  the 
Court  made  the  only  decree  it  could  make  if  it  intended  to  execute 
or  act  upon  that  clause  of  the  will,  that  is,  it  directed  an  inquiry, 
whether  it  would  be  for  the  interest  of  the  persons  entitled  in 
remainder  that  this  estate  should  be  sold.  Without  that,  the 
Court  would  not,  I  apprehend,  have  executed  or  acted  upon  that 
clause  or  trust  (if  it  can  properly  be  called  a  trust)  for  the  sale  of 
the  testator*8  real  estate. 

Where  a  discretion  is  reposed  in  trustees,  the  Court  allows  but 
does  not  compel  them  to  exercise  it ;  and  if  they  do  not  think  fit  so 
to  do,  the  Court  merely  executes  the  trust  and  does  not  exercise  the 
discretion.  Thus,  in  the  common  case,  where  a  discretion  is  given 
to  trustees  to  divide  a  fund  between  a  class  in  such  proportions  as 
they  think  right,  the  Court,  if  called  on  to  execute  the  trust,  can 
only  divide  it  equally  between  the  persons  composing  the  class ;  and, 
whatever  may  be  the  circumstances  of  the  case,  it  never  attempts  to 

[•184]  exercise  the  discretion  (1).  It  appears  that  the  reference  to  •the 
Master  was  abandoned,  and  that  the  cause  then  came  on  for 
further  directions.  At  that  time,  the  arrears  of  the  annuities 
amounted  to  1,800{.  I  fully  concur  in  the  observation,  that  this 
Court  will  not  sell  a  large  estate  in  order  to  satisfy  a  small  charge, 
and  that  the  course  which  this  Court  would  pursue  in  such  a  case 
would  be,  to  ascertain  the  amount  for  which  a  Government  annuity 
of  the  same  amount  could  be  bought,  and  then  sell  so  much  only  of 
the  estate  as  would  be  necessary  to  pay  the  arrears  and  purchase 
an  annuity  ;  but  if  the  Court  saw,  that  this  would,  in  fact,  exhaust 
{I)  Fordyce  v.  Bridget,  78  R.  R.  at  p.  172  (2  Ph.  at  p.  612). 
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or  very  nearly  exhaust  the  whole  estate,  then  I  apprehend  it  wouldy  Hobson 
if  the  persons  interested  in  the  estate  wished  it,  or  if  it  appeared  to  neale. 
be  for  the  benefit  of  infants,  direct  the  whole  estate  to  be  sold  for 
that  purpose,  and  in  that  state  of  circumstances  a  perfectly  good 
title  could  be  made  to  the  purchaser.  If  there  appeared  a  reason- 
able ground  for  expecting  that  the  whole  estate  would  be  required 
for  paying  the  annuities,  I  think  it  clear,  that  this  Court  would  not, 
in  the  exercise  of  its  powers,  sell  a  portion  of  the  estate  to  pay  the 
existing  arrears  of  the  annuities,  and  two  or  three  years  afterwards 
repeat  the  same  process,  and  thus  fritter  the  whole  estate  away  in 
costs. 

The  Court  of  Exchequer  have  left  it  to  me  to  decide  on  which  of 
two  principles  the  sale  took  place,  and  have  stated,  that  in  one  case 
legacy  duty  is  payable,  but  that  in  the  other  it  is  not.  If  I  am  left 
to  determine  upon  what  principle  the  Court  really  proceeded  in 
ordering  a  sale,  the  balance  of  my  opinion  would  be,  that  the  refer- 
ence to  the  Master  having  been  abandoned,  and  the  annuitants, 
who  were  parties  to  the  cause,  being  entitled  to  have  their  annuities 
pciid  or  secured  to  them,  it  is  probable  that  the  Court  acted  upon  the 
rule  for  securing  the  annuities,  and  not  upon  the  clause  for  sale 
'contained  in  the  will.  I  have  no  doubt,  however,  that  the  Court  [  '^^^  ] 
would  not  have  so  acted,  unless  it  had  been  reasonably  clear,  that 
it  was  for  the  benefit  of  the  infants  that  the  estate  should  be  sold. 

It  may  undoubtedly  be  said,  that  if  so,  the  Court  might  equally 
have  acted  upon  the  clause  in  the  will,  but  I  am  guided,  in  a  great 
measure,  by  this  consideration  (which  has  been  acted  on  in  a  great 
number  of  cases),  that  the  Legacy  Duty  Acts  being  Acts  which 
impose  duties  on  the  subject  must  be  construed  strictly  (i),  and  con- 
sequently, that  if  there  be  any  doubt  whether  duty  is  payable  or 
not,  the  parties  sought  to  be  charged  are  entitled  to  have  the  benefit 
of  that  doubt.  In  this  case,  if  it  were  more  doubtful  than  I  consider 
it  to  be,  and  even  if  the  balance  of  my  opinion  were  not  in  favour  of 
the  belief,  that  the  Court  acted  under  its  general  power,  and  not  in 
execution  of  the  clause  in  the  will,  yet,  if  I  found  it  impossible  to 
come  to  any  satisfactory  conclusion  as  to  the  principle  upon  which 
the  Court  acted  in  selling  the  estate,  I  should  have  thought  it 
proper  to  give  the  parties  the  benefit  of  the  doubt. 

Acting,  therefore,  upon  the  certificate,  which  has  been  returned 
to  me  from  the  Court  of  Exchequer,  in  the  alternative,  I  am  of 

(1)  Demi   V.  Diamond,  28   K.  11.  at      ton  v.   Turthy  63  R.  B.  at  p.  681  (11 
p.  239  (4  B.  &  C.  at  p.  245)  ;  Wrough-      M.  &  W.  at  p.  567). 
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H0B80N      opinion  that  I  oaght  to  declare,  that  no  legacy  duty  is  payable  on 


Ni 


the  corpus  of  this  estate. 


Mr.  James,   for   the  Attorney -General,   asked    for  his   costs, 
observing  that  he  always  had  costs  in  these  cases. 

The  Master  of  thb  Bolls: 

[  M86  ]  Only  under  some  statute,  bub  the  point  had  better  *be  looked  at, 

in  order  to  see  if  they  are  provided  for  by  the  Legacy  Duty  Acts. 
It  seems  to  me  strange  that  the  Grown  should  always  have  costs 
and  never  pay  them. 

May  28.  Tho  case  was  mentioned  again  as  to  the  costs  of  the  solicitor  of 

the  Commissioners  of  Inland  Bevenue. 
[After  argument,] 

Thb  Master  of  the  Bolls  said : 

The  general  practice  does  not  appear  to  entitle  the  Grown  to  the 
costs.  I  must  follow  the  general  rule,  that  the  Grown  neither 
receives  [n]or  pays  costs,  except  where  they  are  provided  for  by 
statute. 


1863.  PLAYFAIR  V.   COOPER. 

Feh.  24. 

May  30.       (17  Beav.  187—193 ;  S.  C.  23  L.  J.  Ch.  341,  343;  1  W.  B.  376 ;  21  L.  T.  0.  S.  177.) 


RidU  Court. 

Rom  ILLY, 
M.R. 

[187] 


A  testatrix  directed  her  trustees  to  levy  and  raise,  out  of  the  interest, 
dividends  and  annual  produce  ot  certain  trust  funds,  an  annual  sum  of 
100/.,  and  pay  the  same  to  R  P.  during  his  life;  and  '*  subject  and  without 
prejudice  to  the  paymeut  of  the  said  annuity,"  to  pay  the  income  of  the 
trust  funds  to  F.  0.  for  life,  and  after  his  decease,  *' subject  and  without 
prejudice,  as  aforesaid,"  to  stand  possessed  of  the  trust  funds  for  other 
persons.  The  income  of  the  fund  was  insufficient  to  pay  the  annuity: 
Held,  that  such  arrears  were  a  charge  upon  the  corpus  of  the  trust  property, 
and  that  the  tenant  for  life  was  only  bound  to  keep  down  the  interest  of 
such  arrears. 

Held,  also,  that  the  claim  for  arrears  beyond  six  years  was  not  barred  by 
the  statute,  there  being  a  trust  for  the  payment. 

By  articles  made  on  the  marriage  of  Mr.  and  Mrs.  Cooper,  in 
1832,  they  covenanted  to  convey  certain  property  to  trustees,  upon 
trust  to  sell,  and  out  of  the  proceeds  to  pay  the  costs  and  to  raise 
two  sums  of  1502.  and  1,000{.,  and  to  lay  out  the  residue  of  the  pro- 
ceeds and  stand  possessed  thereof,  upon  trust,  during  the  joint 
lives  of  F.  Cooper  and  wife,  to  pay  the  income  to  her,  and  after  her 
death  to  pay  one  moiety  of  the  income  to  iP.  Cooper,  for  life,  and 
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after  other  limitations    (which   failed),  then  apon  each  trusts  as     Playfaib 
Hannah  Steward  should  by  will  appoint.  cooIpkb. 

The  marriage  took  effect,  and  pursuant  to  the  covenant,  a  free- 
hold estate  called  "Spennells*'  was,  in  1836,  conveyed  to  the 
trustees  of  the  settlement. 

Mrs.  Cooper  died  on  the  1st  of  May,  1887,  having  by  her  will, 
made  in  pursuance  of  the  power,  appointed  that  the  trust  funds 
should  be  transferred  into  the  names  of  trustees,  on  trust  (subject 
to  the  life  interest  of  her  husband  in  a  moiety  thereof)  to  raise 
thereout  2^0001.  for  F.  Cooper,  and  lOOl.  for  John  Cole,  and  to  stand 
possessed  of  the  residue,  "  upon  trust,  during  the  life  of  her  father, 
Bichard  Prince,  to  levy  and  raise,  by  and  out  of  the  interest,  divi- 
dends, and  annual  produce  *of  the  remaining  moiety  of  the  trust  [  *188  ] 
funds  and  securities,  an  annual  sum  of  lOOZ.  clear  of  all  deductions," 
and  pay  the  same  to  B.  Prince ;  and  subject  and  without  prejudice 
to  the  payment  of  the  said  annuity,  pay  the  income  of  the  trust 
funds  to,  or  permit  the  same  to  be  received  by  Frederick  Cooper» 
and  his  assigns,  for  his  life,  and  from  and  immediately  after  the 
decease  of  F.  Cooper,  subject  and  without  prejudice  as  aforesaid, 
upon  certain  trusts  for  her  brother  John  Prince  and  her  four  sisters 
and  their  children. 

In  1889,  and  in  order  to  raise  the  charges,  the  Spennells  estate 
was  mortgaged  for  8,010/.  to  Henry  Ghasemore,  for  a  term  of  500 
years,  by  way  of  mortgage. 

Frederick  Cooper,  after  his  wife's  death,  took  possession  of  the 
Spennells  estate,  but  after  payment  of  the  interest  on  the  charges, 
the  surplus  of  the  moiety  of  the  income  was  insufScient  to  pay  the 
annuity  of  1002.  given  to  Bichard  Prince,  and  at  his  death,  in 
August,  1844,  the  sum  of  850Z.  was  due  to  him  in  respect  of 
arrears. 

F.  Cooper  insisted,  that,  according  to  the  will  of  Mrs.  Cooper,  the 
annuity  was  payable  out  of  the  income  only  of  the  trust  estates, 
which  accrued  during  the  life  of  Bichard  Prince,  and  which  being 
insufficient  (after  paying  the  interest  properly  chargeable  thereon) 
for  pajrment  of  the  annuity  in  full,  the  amount  failed  pro  tanto. 
Playfair,  the  legal  personal  representative  of  Bichard  Prince,  insti- 
tuted the  first  suit  of  Planfair  v.  Cooper^  praying  payment  of  the 
arrears  of  the  annuity  out  of  the  income  of  Frederick  Cooper. 

A  second  suit,  of  Prince  v.  Cooper,  was  instituted  by  John  Prince, 
for  a  sale  of  the  estate,  and  the  administration  of  the  trust. 
The  first  cause  now  came  on  to  be  heard,  on  motion  for  a  decree.        L  1^9  ] 
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Playpaib  Mr.  Roupell  and  Mr.  Haynes,  for  the  plaintiflfs : 

CoopEB.  The  trust  is,  daring  the  life  of  R.  Prince,  "  to  levy  and  raise  the 

sum  of  100/.  out  of  the  dividends,  interest,  and  annual  produce  of 
the  trust  funds,"  and  not "  to  apply  so  much  of  the  interest,  dividends 
and  annual  produce,  as  would  be  sufficient."  That,  therefore, 
constitutes  an  unlimited  charge  upon  the  interest,  dividends  and 
annual  produce  of  the  trust  funds,  or  on  the  corpus  itself,  until  the 
amount  has  been  fully  paid  and  satisfied,  and  not  merely  upon  the 
income  during  the  life  of  Richard  Prince.  Besides,  the  gift  of  the 
income  to  F.  Cooper  is  expressly  made  "  subject  and  without  preju- 
dice" to  the  payment  of  the  annuity,  so  that  the  income,  during 
his  life,  at  all  events,  is  liable  to  the  charge :  Allan  v.  Backhouse  (l) : 
Ex  parte  Wilkinson  (2). 

Mr.  Lloyd  and  Mr.  BovUl,  for  the  defendants : 

The  trust  for  raising  the  annuity  is  expressly  limited  to  the 
income  of  the  trust  fund,  accruing  during  the  life  of  Richard 
Prince:  Miller  v.  Huddlestone  (8) ;  Foster  v.  Smith  (4).  Therefore, 
neither  the  future  income  nor  the  corpus  of  the  fund  is  chargeable 
with  the  arrears.  But  supposing  the  arrears  to  have  been  a  charge 
on  the  future  income,  the  claim  is  now  barred  by  3  &  4  Will.  IV. 
c.  27,  s.  42,  the  annuitant  having  died  more  than  six  years  before 
the  institution  of  the  suit. 

Thb  Master  of  the  Rolls  : 
[  *190  ]  I  am  of  opinion  that  Richard  Prince  was  entitled  to  *the  payment, 

in  full,  of  the  1002.  a  year,  during  his  life,  though  the  income  of 
the  fund,  after  payment  of  interest  on  the  mortgage  debt,  might  be 
insufficient  to  Hatisfy  his  claim.  The  words  of  the  will  are  clear 
upon  this  point.  The  trust  is  to  raise,  out  of  the  interest,  dividends 
and  annual  produce,  the  annual  sum  of  1002.,  and  pay  the  same  to 
R.  Prince.  These  words  would  of  themselves  justify  tlie  trustees  in 
raising  the  annuity  in  full,  and  R.  Prince  in  insisting  on  its  being 
so  raised  and  paid ;  but  the  point  is  made  more  clear  by  the 
language  of  the  subsequent  bequest  to  Frederick  Cooper,  which 
is  given  "  subject  and  without  prejudice  to  the  payment  of  the  said 
annuity  ;  "  and  again,  the  gift  over,  after  the  decease  of  F.  Cooper, 
is  **  subject  and  without  prejudice  as  aforesaid,"  and  the  words 

(1)  13  R.  R  23  (2  V.  &  B.  65).         (3)  87  R.  R.  171  (3  Mac.  &  G.  513). 

(2)  84  R,  R.  393  (3  De  G.  &  Srn.     (4)  65  R.  R,  472  (1  Ph.  629). 
633). 
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used  by  the  testatrix,  in  directing  the  annuity  to  be  raised,  do  not,  Playfaib 
in  any  respect,  dififer  from  tliose  by  which  she  directs  her  trustees  coopeb. 
to  raise  the  two  several  sums  of  2,000/.  and  lOOL  for  the  benefit  of 
her  husband  and  John  Cole  respectively.  The  case  of  Foster  v. 
Smith  is  distinguishable  from  this  case  ;  the  direction  to  raise  the 
annuity  was  confined  to  the  life  of  a  particular  person,  the  trustees 
being  directed  to  receive  the  rents  and  profits,  ''  when  and  as  they 
should  become  due  and  payable,  and  thereout "  pay  an  annuity  to 
the  testator's  wife  during  her  life,  "  and  upon  and  immediately  after 
her  decease  "  to  convey  the  trust  estates  to  certain  parties  mentioned. 
As  to  the  Statute  of  Limitations,  it  is  no  bar  to  the  present  claim, 
for  the  trustees  were  possessed  of  the  fund,  on  trust,  among  other 
things,  to  raise  and  pay  the  annuity,  and  therefore  the  question 
of  adverse  possession  by  F.  Cooper  does  not  arise.  The  case  of 
PhUlipo  V.  Munnings  (i)  is  an  authority  for  this,  if  authority  were 
*  wanting.  B.  Prince,  at  the  time  of  his  death,  was  entitled  to  have  [  *i9i  ] 
the  arrears  of  his  annuiiy  raised  out  of  the  estate,  in  pursuance  of 
the  trnst ;  and  being  so  entitled,  the  trust  continues  to  operate  in 
favour  of  his  representative,  notwithstanding  the  lapse  of  time. 

I  do  not  mean  to  express  any  opinion  as  to  whether  the  arrears 
were  payable  out  of  the  life  interest  of  F.  Cooper,  or  out  of  the 
corpus  of  the  estate.  That  is  a  question  between  the  tenant  for 
life  and  the  parties  entitled  in  remainder,  and  is  not  now  before  the 
Court ;  but  as  between  the  plaintiff  and  the  trust  estate,  both  income 
and  corpus  are  liable  to  make  good  the  arrears  due  in  respect  of  the 
annaity. 

An  account  must  be  taken  of  what  is  due,  and  there  must  be  a 
declaration  that  the  sum  so  found  due  is  a  charge  upon  the  estate, 
and  it  must  be  paid  by  the  trustees,  who  represent  all  parties  in  the 
salt.  But  the  question  as  to  whether  the  arrears  of  the  annuity  are 
payable  out  of  the  annual  income  accruing  due,  or  out  of  the  corpvs 
of  the  estate,  must  stand  over  till  the  hearing  of  Prince  v.  Cooper. 

The  cause  of  Prince  v.  Cooper  having  come  on  to  be  heard,  the      May  30. 
question  as  to  whether  the  arrears  were  payable  out  of  the  income, 
or  the  corpus  of  the  estate,  was  by  arrangement  between  the  parties 
brought  before  the  Court  for  its  decision. 

Mr.  Roupell  and  Mr.  Haynes,  for  Flayfair,  the  plaintiff  in  the 
first  suit : 

The  life  estate  of  F.  Cooper  is  primarily  liable  to  make  good  the 

(1)  45  E.  E.  63  (2  My.  &  Or. : 
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Playpaib  arrears ;  for  by  the  words  of  the  will,  it  is  expressly  given  "  subject 
Cooper.  ^^^  *without  prejudice  to  the  payment  of  the  annuity"  to  E. 
[  •192  ]  Prince.  If  the  income  of  an  estate  which  is  charged  with  a  gross 
snm  of  money  and  devised  to  a  tenant  for  life,  expressly  subject  to 
that  charge,  is,  at  first,  insufficient  to  keep  down  the  interest,  bat 
subsequently  exceed  the  payments,  as  they  accrue  due,  the  sur- 
plus remaining  in  the  hands  of  the  tenant  for  life  cannot  be 
applied  in  satisfaction  of  the  arrears:  Tracy  y.  Lady  Hereford  (i); 
Revel  V.  Watkinson  (t>).  This  case  comes  precisely  within  the  same 
rule. 

Mr.  C.  Holly  for  parties  having  the  same  interest  in  remainder 
as  the  plaintiff: 

The  case  does  not  come  within  that  class  of  authorities,  in  which 
the  arrears  of  a  gift  are  to  be  made  up  out  of  the  capital,  where  the 
income  is  insufficient  to  satisfy  the  claim.  The  testatrix  herself 
distinguishes  between  income  and  capital.  First,  she  directs  two 
sums  of  2,000Z.  and  lOOZ.  to  be  raised  out  of  the  capital,  and  subject 
t  o  that,  she  directs  her  trustees  to  stand  possessed  of  the  residue, 
upon  trust  to  levy  and  raise,  out  of  the  dividends,  interest  and 
annual  produce,  during  her  father's  life,  the  sum  of  lOOZ.  a  year ; 
and  therefore,  if  there  was  not  sufficient  income  during  his  life  to 
pay  the  annuity,  recourse  must  be  had  to  the  next  disposition  of  the 
income  in  favour  of  F.  Cooper,  who  is  to  enjoy  it  for  his  life,  subject 
to  the  payment  of  the  annuity.  The  tenant  for  life  may,  indeed,  be 
thus  made  to  bear  a  large  part  of  the  burthen  of  paying  off  Uie 
arrears ;  but  the  testatrix  has  made  him  chargeable,  for  she  has  said 
he  is  to  take  the  income  subject  to  the  annuity. 

Mr.  Lloyd  and  Mr.  BoviU,  for  the  trustees  and  executors. 

[  193  ]  Mr.  James  and  Mr.  Oiffard^  for  the  representative  of  John 

Cole. 

Mr.  LaWf  for  a  mortgagee. 

The  Master  of  the  Bolls  : 

I  am  of  opinion  that  the  question  is  concluded  by  my  former 

decision.    I  find  that  the  income  of  the  trust  property  is  given  to 

parties  in  succession,  subject  to  the  payment  of  the  annuity.    If' 

therefore,  the  income  had  been  more  than  sufficient  to  pay  the 

(1)  2  Br.  C.  C.  128.  (2)  1  Ves.  Sen.  93. 
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annuity,  the  surpIuB  would  have  belonged  to  the  tenant  for  life ;  bat 
if  the  income  of  the  property  had  not  been  sufScient  to  pay  the 
annuity,  one  of  two  things  must  have  happened,  either  the  annuity 
must  have  partially  failed,  or  the  arrears  must  be  a  charge  on  the 
property  itself.  I  have  already  decided  that  it  is  a  charge  on  the 
property.  The  cases  cited  strengthen  my  view  of  the  case.  They 
are  only  authorities  in  favour  of  the  well  established  rule,  that, 
whatever  the  charges  upon  an  estate  may  be,  the  interest  upon 
them  must  be  kept  down  by  the  tenant  for  life,  out  of  the  income ; 
I  think  the  same  rule  is  applicable  to  the  arrears  of  the  annuity  in 
this  case,  and  that,  after  the  death  of  the  annuitant,  they  became  a 
charge  on  the  property  itself,  in  the  same  manner  as  if  there  had 
been  a  mortgage  to  that  amount. 

I  am  of  opinion,  therefore,  that  as  long  as  B.  Prince  lived,  he 
took  the  whole  of  the  income,  and  that  so  much  of  the  annuity  as 
at  his  death  remained  unpaid,  became  a  charge  upon  and  must  be 
raised  out  of  the  corpus  of  the  property.  Consequently,  F.  Cooper, 
the  tenant  for  life,  must  pay,  not  the  whole  arrears,  but  so  much  as, 
during  the  continuance  of  his  life  estate,  will  keep  down  the  interest 
on  the  charge. 


Playpair 

V, 
COOPBB. 


PHILLIPS  V.   TURNER. 

(17  Beav.  194—198.) 

A  testator  bequeathed  **  the  principal  sum"  secured  to  him  by  a  mort- 
gage in  fee.  It  was  afterwards  voluntarily  paid  off  in  the  testator's 
lifetime :  Held,  that  the  legacy  was  adeemed. 

A  testator  bequeathed  to  his  daughter  his  twenty  shares  in  the  S.  office, 
or  in  any  other  office  in  which  the  same  had  been  or  should  be  transferred, 
and  all  his  right  therein,  or  in  the  monies  arising  or  that  might  aiise  from 
the  sale  thereof.  Negotiations,  of  which  the  testator  was  aware,  were  then 
pending,  for  the  trausfer  of  the  business  of  the  S.  office  to  the  A.  office, 
which  were  afterwards  concluded,  and,  in  lieu  of  the  S.  shares,  the  testator 
reoeiTed  a  number  of  A.  shares  and  a  sum  of  1 ,200/. :  Held,  that  the  A. 
shares  passed  under  the  bequest,  but  that  the  money  did  not. 

Joseph  Bubch  Smith,  by  his  will,  dated  in  1845,  after  providing 
for  his  elder  daughter,  Lucy  Burch  Phillips,  bequeathed  to  his 
younger  daughter  his  twenty  shares  in  the  Suffolk  and  General 
Coanty  Amicable  Fire  Office,  and  other  property. 

The  testator,  by  a  subsequent  codicil,  dated  in  1848>  bequeathed 
nnto  Lucy  Burch  Phillips  ''the  principal  sum  of  8,000{.,   and 
interest  to  accrue  thereon,  secured  to  be  paid  to  him  by  a  mort- 
gage in  fee,  made  "  by  W.  H.,  of  a  messuage,  &c.  (describing  it). 
By  a  second  codicil,  dated  in  1849,  the  testator  revoked  the 
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Phillips  bequest  to  his  yoanger  daughter  of  his  twenty  shares  in  the  Suffolk 
TuBNBa  ftod  General  County  Amicable  Fire  Ofl&ce,  and  proceeded  thus :  "  I 
give  and  bequeath  the  same  and  all  other  my  right  and  interest  in 
the  said  shares,  either  in  the  Suffolk  and  General  County  Amicable 
Fire  Office,  or  in  any  other  office  in  which  the  same  have  been  or 
shall  be  transferred  or  placed,  and  all  my  right,  interest  and  property 
therein  or  thereto,  or  in  the  monies  arising  or  that  may  arise  by 
sale  of  any  of  the  said  twenty  shares  unto  my  eldest  dat^hter  Lucy 
Burch  Phillips."  He  by  both  codicils  expressed  a  desire  to  place 
his  daughters  on  an  equality. 
[  *i^5  ]  At  the  date  of  the  second  codicil,  negotiations,  of  *which  the 

testator  was  aware,  were  going  on  between  the  Suffolk  County  Fire 
Office  and  the  Alliance  Fire  and  Life  Assurance  Office,  for  the  pur- 
chase by  the  latter  of  the  business  of  the  former  ;  this  resulted  in 
an  arrangement,  whereby  the  latter  was  to  take  the  shares  of  the 
former  at  a  price,  which  was  to  be  paid  partly  in  their  own  shares 
and  partly  in  money.  In  pursuance  of  this  arrangement  the 
testator  was  allotted  sixty-eight  shares  of  the  Alliance  Company 
and  1,200Z.  in  cash,  which  latter  sum  was,  in  February,  1850,  paid 
into  his  bankers. 

In  October,  1850,  the  mortgage  for  3,000Z.  was  voluntarily  paid 
off  by  the  mortgagor,  and  the  mortgaged  estate  was  reconveyed  by 
the  testator. 

The  testator  died  in  March,  1852. 

Upon  the  construction  of  the  will  and  codicils  two  questions 
arose ;  first,  whether,  under  the  circumstances,  Lucy  Burch  Phillips 
was  entitled  to  the  8,0002.,  and  interest,  bequeathed  to  her  by 
the  first  codicil ;  and,  secondly,  whether  she  was  entitled  to  the 
1,2002.,  part  of  the  consideration  for  the  Suffolk,  &c.,  shares.  To 
determine  these  points,  a  special  case  was  filed  by  Lucy  Burch 
Phillips. 

Mr.  Thring,  for  the  plaintiff,  contended,  that  the  legacy  for 
8,0002.  was  not  adeemed  by  the  repayment  of  the  money  to  the 
testator ;  for  the  sum  was  described  by  him  as  being  in  a  particular 
investment,  and  a  change  of  the  investment  did  not  destroy  the 
subject  of  the  gift,  which  was  a  specified  "sum."  Besides,  the 
payment  of  the  debt  was  voluntary  on  the  part  of  the  debtor,  and 
the  testator  had  not  called  it  in.  That  if  it  should  be  held  that  the 
legacy  was  adeemed,  the  intention  expressed  by  the  testator  of 
[  •iM  ]      placing  his  *two  daughters  on  an  equality  would  be  defeated.    He 
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cited,  on  tiiis  point,  Pettiward  v.  Pettiward  (l) ;  Ellis  v.  Walker  (2) ;      Phillips 
Attorney-General  v.  Parkin  {?);    PawleVs  case  (4);    Le    Grice    v.      tueneb. 
Finch  (5) ;  Earl  of  Thomond  v.   Earl  of  Suffolk  (6) ;    Crockat  v. 
Crockat  (7) ;  Ford  v.  Fleming  (8) ;  Coleman  v.  Coleman  (9) ;  iJider  v. 
IFo^er  (10). 

As  to  the  second  question,  he  contended,  that  the  testator,  being 
aware  of  the  negotiations,  which  were  pending  between  the  two 
Companies  at  the  time  he  made  the  second  codicil,  considered, 
DO  doubt,  that  the  arrangement  which  was  made  amounted  to 
a  sale  of  his  shares  by  the  one  to  the  other ;  that  he  there- 
fore made  the  codicil  in  order  to  provide  for  the  change,  and 
to  bequeath  the  produce  of  the  sale,  whatever  it  might  be, 
whether  in  substituted  shares,  or  money,  or  both;  for  he 
referred,  in  the  codicil,  to  the  transfer  of  the  shares  to  any  other 
office,  and  included,  in  his  bequest,  his  '*  right,  interest,  and 
property  in  the  money  arising,  or  that  might  arise,  by  sale  of  any 
of  the  said  twenty  shares."  That  as  the  1,2002.  did,  in  substance, 
arise  from  the  sale,  the  gift  was  analogous  to  a  bequest  of  the 
produce  of  an  estate  which  the  testator  had  contracted  to  sell,  and 
that  it  therefore  carried  the  1,2002. 

Mr.  Selwyn,  for  the  executors,  contended,  that  the  shares  in 
'the  Suffolk  Ck)mpany  were  represented  by  the  shares  in  the  Alliance 
Company ;  and  that  the  testator  having  received  the  1,200/.,  the 
legacy  was,  to  that  extent,  adeemed.  That  if  the  testator  had  not 
received  'the  1,200Z.,  there  might  be  ground  for  contending  that  it  [  ^i^^  ] 
passed  by  the  bequest ;  but  having  received  it,  it  become  amalga- 
mated with  his  general  personal  estate,  and  did  not  pass  to  the 
specific  legatee.  That  the  case  was  similar  to  a  bequest  of  stock 
and  dividends,  which,  as  to  the  dividends  received  by  the  testator, 
did  not  pass  to  the  legatee. 

Mr.  Thring,  in  reply. 

The  Mastbb  of  the  Bolls: 

As  to  the  first  question,  the  ademption  of  the  legacy  of  the  debt 
of  8,0002.,  I  think  the  cases  which  have  been  cited  are  clear  in  one 
respect,  though  not  so  in  another.    If  it  be  once  settled,  that  such 

(1)  Pinch,  152.  (6)  1  P.  Wms.  461. 

(2)  Amb.  309.  (7)  2  P.  Wms.  164. 

(3)  Amb.  566.  (S)  2  P.  Wms.  469. 

(4)  Sir  T.  Bay.  335.  (9)  2  Yes.  Jr.  638. 

(5)  17  iL  E.  10  (3  Mer.  50).  (10)  2  P.  Wms.  328. 
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a  legacy  is  Bpecific,  then  it  is  clear,  upon  the  authorities,  that  the 
destruction  of  the  subject  by  the  testator,  in  his  lifetime,  operates  as 
an  ademption,  but  the  diflSculty  is  to  determine,  what  are  specific  and 
what  are  general  legacies,  and  as  to  this  point,  the  distinctions  taken 
are  very  fine.  In  the  present  case,  I  have  no  doubt  that  this  was  a 
specific  bequest  of  the  debt  itself ;  and  when  the  debt  ceased  to  exist, 
there  was  nothing  upon  which  the  bequest  could  operate.  I  am  of 
opinion  that  the  legacy  was  adeemed,  and  that  it  makes  no  diflferenee, 
whether  the  payment  to  the  testator  was  voluntary  or  compulsory. 

As  to  the  l,200i.,  though  there  is  certainly  more  difficulty  with 
respect  to  it,  it  must  follow  the  same  rule  as  the  other  sum.  The 
first  part  of  the  bequest  is  a  clear  and  specific  gift;  of  the  shares  in 
the  Suffolk  County  Fire  Office,  or  in  any  other  office  in  which  the 
same  had  been  or  should  be  transferred  or  placed ;  and  there  could 
be  no  doubt,  that  if  the  testator  had  sold  *the  shares  and  put  the 
money  into  his  pocket,  the  legacy  would  have  been  adeemed. 

The  only  question  is,  whether  the  latter  part  of  the  bequest,  by 
which  he  gives  the  money  arising  from  the  sale  of  the  shares,  is  a 
specific  bequest  of  those  monies,  and  whether  the  1,200Z.,  in  that 
case,  could  be  treated  as  the  produce  of  such  a  sale?  I  am  of 
opinion  that  the  bequest  cannot  be  so  considered,  and  that  the 
1,2001.  were  not  properly  monies  arising  from  a  sale  of  the  shares^ 
but  what,  in  the  case  of  real  estates,  is  called  owelty  of  exchange, 
and  was  paid  as  an  equivalent,  to  make  up  the  difference  between 
the  old  and  new  shares.  I  think,  therefore,  that  the  legatee  can 
only  take  the  new  shares  by  way  of  substitution  for  the  old  ones, 
and  that  the  1,2002.  is  not  included  in  the  bequest. 


1853. 
Jufie  1. 

Bolls  Court, 
ROMILLY, 

M.R. 
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MOERIS  V.   MORRIS. 

(17  Beav.  198—203.) 

The  29tli  section  of  the  Statute  of  Wills  has  no  application  to  cases  in 
which  the  words  **  dying  without  issue  "  are  combined  with  other  words, 
such  as  *' dying  under  twenty-one,"  which  additional  words,  upon  the 
authority  of  decided  cases,  modify  their  meaning. 

A  testator  deyised  an  estate  in  fee  to  his  son,  but  if  he  should  die  under 
twenty-one,  oyer.  By  a  codicil,  he  hmited  the  estate  over,  in  the  OTent  of 
the  son  d3ring  without  issue  "or"  under  twenty-one:  Held,  that  "or" 
must  be  read  "  and,"  and  that  the  executory  devise  over  took  effect  only 
on  the  happening  of  both  eventa,  and,  consequently,  that  A.,  on  attaining 
twenty-one,  had  an  absolute  estate  in  fee  simple. 

The  testator,  by  his  will,  dated  in  1839,  gave  to  his  son,  John 
Morris,  a  farm  and  land  called  Pantyrathro,  subject  to  a  charge  of 
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1,0007.,  for  the  benefit  of  the  testator's  daughters.     He  also  devised       MosErs 
other  lands  to  his  two  younger  sons,  and  gave   legacies   to   his      Morris. 
daughters.     The  testator  declared,  that  his  children  should  have 
possession  of  their  several  properties  and  ^legacies,  on  their  attain-       [  *i9s^  ] 
ing  twentj-one  years,  but  if  any  of  them  died  before  that  age,  the 
share  of  him  or  her  was  to  go  to  the  survivors. 

The  testator  made  a  codicil  to  his  will,  dated  28th  March,  1839, 
in  these  words :  "  I  will,  that  if  my  son,  John  Morris,  shall  die 
without  issue,  or  before  he  shall  attain  the  age  of  twenty-one 
years/*  that ''  the  Pantyrathro  estate  shall  go  to  my  son  William 
Morris,  and  his  heirs,"  subject  to  a  charge  of  1,000/.  for  the 
testator*s  other  children.  The  testator  died  in  1840,  and  John 
Morris,  having  attained  twenty-one,  contracted  to  sell  the  Panty- 
rathro estate  to  the  defendant,  Davis,  for  4,2002.  The  purchaser 
objected  to  the  title,  on  the  ground  that  the  plaintiff  merely  took  a 
fee,  with  an  executory  devise  over  in  favour  of  William  Morris, 
either  in  the  event  of  his  dying  under  twenty-one  years,  or  of  his 
dying  without  leaving  issue  at  his  death.  The  point  came  on  for 
argument  upon  a  special  case. 

Mr.  Renshaw,  for  the  plaintiff  : 

John  Morris  either  took  an  estate  in  fee  simple  with  an  executory 
devise  over,  or  an  estate  tail.  The  executory  devise  over  to  William 
Morris  is  made  to  depend  upon  the  happening  of  two  concurrent 
events,  viz.,  on  his  dying  under  twenty-one,  and  without  issue ; 
and  unless  both  of  these  happen,  the  gift  over  cannot  take  effect. 
John  Morris  has  attained  twenty-one,  and  therefore  the  happening 
of  the  two  events  has  been  rendered  impossible,  and  the  executory 
devise  has  failed.  In  cases  of  this  description  it  has  been  held, 
that  the  word  "  or  "  must  be  construed  "  and  ;  "  for,  if  not  so  con- 
strued, the  children  of  the  plaintiff,  if  he  had  died  under  twenty- 
one,  would  be  excluded :  SotMe  v.  Geirard  (l) ;  Eastman  v.  Baker  (2) ; 
^Fairjield  v.  Morgan  (s).  Secondly,  but  supposing  the  word  "  or  '*  [  *2iOO  ] 
should,  in  this  case,  be  taken  in  its  ordinary  alternative  signifi- 
cation, the  words  "  dying  without  issue  "  would  then  import  an 
indefinite  failure  of  issue,  and  give  him  an  estate  tail,  which  he  may 
bar  and  obtain  the  fee  ;  so  that  in  either  case  the  plaintiff  can  make 
a  good  title. 

(1)  Cro.  EUz.  525.  (3)  9  E.  R.  609  (2  Bos.  &  P.  N.  B. 

(2)  9  B.  IL  728  (1  Tauut.  174).  38). 
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MoBRis  M7\  W.  M.  James  and  Mr.  Wigleuorth,  for  the  purchaser: 

MoRBis.  The  plaintiff  cannot  make  a  good  title,  by  reason  of  the  gift  over 

to  William  Morris.  This  gift  over  is  to  take  effect  uix)n  the  happen- 
ing of  either  of  two  contingencies,  for  the  form  of  expression  is  in 
the  disjunctive.  The  particle  *'  or  "  is  alternative,  and  the  limita- 
tion over  can  only  fail  upon  the  happening  of  both  the  events, 
namely,  by  death,  under  twenly-one,  and  by  a  death  with  issue. 
By  his  will,  the  testator  had  already  provided  for  the  event  of  a 
child  dying  under  twenty-one,  and  it  was  therefore  unnecessary 
again  to  provide  for  that  contingency.  By  his  codicil,  the  testator 
intended  to  provide  against  another  event,  viz.  the  devisee's  dying 
without  issue ;  and,  accordingly,  he  mentions  that  event  first  in 
order,  which  is  contrary  to  the  usual  form  of  expression  in  such 
cases.  Such  being  the  intention,  the  word  "  or  "  cannot  be  con- 
strued in  a  conjunctive  sense,  as  the  plaintiff  contends,  more 
particularly  as  the  present  tendency  of  the  Court  is  to  construe 
words  in  their  ordinary  acceptation :  Mortimer  v.  Hartley  (l). 

Secondly,  it  is  said,  that  the  words  **  dying  without  issue,"  create 
an  estate  tail,  inasmuch  as  they  import;  a  general  failure  of  issue. 
[  •aoi  ]  This  may  have  been  their  *effect  before  the  late  Statute  of  Wills  (2); 
but  since  that  Act  passed  they  must  receive  a  different  interpre- 
tation ;  for,  by  the  29th  section,  any  words  which  may  import  an 
indefinite  failure  of  issue,  shall  be  construed  to  mean  a  failure  of 
issue  in  the  lifetime  of  such  person,  and  not  an  indefinite  failure  of 
his  issue.  The  codicil,  therefore,  must  be  read  as  if  the  words 
were,  "  if  my  son  John  Morris  shall  die  without  issue  living  at  his 
death,  or  before  he  shall  attain  twenty-one."  These  words  would 
neither  give  him  an  absolute  fee  nor  an  estate  tail.  The  executory 
devise,  therefore,  has  not  failed  by  John  Morris  attaining  twenty- 
one,  and  if  he  should  die  without  leaving  issue  living  at  his  death, 
the  limitation  over  will  take  effect. 

The  Master  of  the  Rolls: 

If  this  will  had  been  made  prior  to  the  late  Wills  Act,  no  question 
could  have  arisen  upon  it,  as  to  the  estate  taken  under  that  devise. 
It  is  clear,  upon  the  authorities,  that  the  devise  in  the  will  is  in  fee, 
with  an  executory  devise  over,  in  the  event  of  John  Morris  dying 
under  twenty-one.  The  codicil  then  directs,  that  "  if  he  should  die 
without  issue,  or  before  he  should  attain  '*  twenty-one,  the  property 

(1)  84  B.  R  323  (3  De  G.  &  Sm.  (2)  1  Vict.  c.  26. 

316). 
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is  to  go  over.  Now  if,  upon  the  authorities  under  the  old  law,  Morris 
"  or  "  be  read  "  and,"  that  is,  if  the  two  contingencies,  viz.  dying  morrw. 
withoat  issue,  and  dying  under  twenty-one,  are  to  be  read  con- 
junctively, the  devise  would  amount  to  a  gift  in  fee,  with  an 
executory  devise  over,  in  case  both  contingencies  should  happen ; 
and  John  Morris  having  attained  twenty-one,  this  has  now  been 
rendered  impossible. 

But  if,  on  the  other  hand,  the  word  "  or  "  be  taken  *di8Junctively,  [  *2()2  ] 
and  in  its  ordinary  signification,  then  the  gift  in  fee  to  John  Morris 
would,  in  one  event,  be  cut  down  to  an  estate  tail,  by  force  of  the 
w^ords  **  dying  without  issue,"  taken  alone,  and,  in  the  other  event, 
would  be  determinable  upon  John  Morris  "dying  under  twenty- 
one,*'  which  cannot  now  happen,  since  he  has  already  attained 
twenty-one ;  so  that,  in  either  event,  the  plaintiff  would  have,  or 
could  acquire,  the  absolute  fee. 

But  it  is  contended,  that  "  or  "  being  read  disjunctively,  then,  by 
the  operation  of  the  1  Vict.  c.  26,  s.  29,  the  words  "  dying  without 
issue  "  must  be  construed, "  dying  without  issue  living  at  his  death," 
and  not  an  indefinite  failure  of  issue,  and  that,  therefore,  these 
words  do  not  cut  down  the  gift  in  fee  to  an  estate  tail ;  so  that  there 
is  a  devise  in  fee,  with  an  executory  devise  over,  in  case  John  Morris 
should  die  without  issue  living  at  his  death,  and,  as  that  may  yet 
happen,  he  does  not  take  an  absolute  estate.  I  am,  however,  of 
opinion,  that  the  late  statute  cannot  have  any  effect  upon  the  con- 
struction to  be  put  upon  these  words  as  they  occur  in  the  codicil. 
The  29th  section  has  no  application  to  cases  in  which  those  words 
are  combined  or  coupled  with  other  words,  which  have  been  the 
subject  of  authority  and  decision,  such  as  "dying  under  twenty- 
one  ;  "  nor  does  it,  in  such  cases,  alter  such  a  gift,  so  as  to  make  it 
determinable  upon  a  dying  without  issue  living  at  the  death,  or 
under  twenty-one. 

On  the  authority  of  the  decided  cases,  I  am  of  opinion,  that  the 
word  "or"  must  be  read  "and,"  notwithstanding  the  case  of 
Mortimer  v.  Hartley  (1),  which  is  peculiar,  and  can  have  no  effect 
upon  the  decision  *in  this  case.  It  also  appears  to  me  that  the  L  *203  J 
placing  of  the  words  "dying  without  issue"  before  the  words 
"  before  he  shall  attain  the  ago  of  twenty -one  "  makes  a  stronger 
case  for  the  construction  I  put  upon  them. 

I  am  therefore  of  opinion,  that,  under  the  will  and  codicil,  John 
Morris,  the  son,  took  an  estate  in  fee  simple,  with  an  executory 
(1)  84  K.  E.  323  (3  De  G.  &  Sm.  31«). 
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devise  over,  which  in  the  event  that  has  happened,  of  his  having 
attained  twenty -one,  cannot  take  effect;  and  that,  consequently,  he 
has  an  indefeasible  estate  in  fee  simple. 


1853. 
June  2. 

JlolU  Omrt. 

ROMILI.Y, 
M.R. 

[  203  ] 
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SPENCE'S  CASE. 
Re  NEWCASTLE,  &c.  BANKING  COMPANY  (1). 

(17  Beav.  203—204.^ 

Executors,  who,  after  the  death  of  their  testator,  liad  purchased  further 
shares,  held,  as  to  the  latter,  to  be  contributories  without  qualification, 
though  they  had  been  treated  as  executors  in  regard  to  the  further  shares. 

This  Company  was  ordered  to  be  wound  up.  A  testator  had 
shares  in  it;  and,  after  his  death,  his  executors  purchased  other 
shares. 

Mr.  Sebcyn,  for  the  oflScial  manager : 

As  to  the  shares  purchased  after  the  testator's  death,  the  executors 
must  be  put  on  the  list  as  contributories  without  qualification.  On 
the  same  principle  as  an  executor,  who  carries  on  the  trade  of  his 
testator,  becomes  personally  liable. 

Mr.  DrticCf  contra  : 

As  to  all  the  shares,  the  executors  should  be  put  on  the  list  as 
executors  only:  Aimstrong's  case (2).  The  receipts  are  signed  by 
them  as  executors,  and  they  are  entered  in  the  books  and  returned 
as  executors.  It  is  only  as  executors  that  shares  can  be  entered  on 
the  books  in  the  name  of  more  than  one  proprietor ;  ^besides,  they 
have  never  signed  the  deed  of  settlement. 

The  Master  of  the  Bolls: 

I  am  of  opinion  that,  with  respect  to  these  shares,  they  are 
personally  liable,  and  that  they  can  only  look  to  their  testator's 
estate  for  indemnity.  If  it  were  otherwise,  the  executor  of  an 
insolvent  estate  might  purchase  any  number  of  shares,  and  keep 
them  if  they  were  profitable,  but  repudiate  any  liability  if  they 
turned  out  otherwise,  and  thus  involve  the  Company  in  an  account 
of  the  testator's  estate.  They  have  purchased  these  shares,  whether 
with  authority  under  the  will  or  not  is  immaterial,  and  they  have 
received  dividends.     They  are  therefore  personally  liable. 


(1)  In  re  Cheshire  Banking  ComjKiny, 
Dujfe  Executors  (1885)  32  Ch.  Div.  301, 
5-t  L.  T.  558. 


(2)  75  a.  R.  199  (1  De  G.  &  Sm. 
565). 
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BENTLEY   v.   CRAVEN  (1).  i863. 

(17  Beav.  204—207 ;  S.  C.  21  L.  T.  O.  S.  215.)  '^'"*^  ^' 

I^easeholds  were  sold  under  the  Court,  described  as  **a  bonded  sugar     RoUm  Court, 
refinery,"  and  the  particulars  of  sale  referred  to  the  lease,  which  contained      Bomilly, 
no  such  restriction.    The  abstract  showed  a  prior  agreement  for  the  lease  of  ^•^' 

the  premises,  to  be  used  "  for  refining  sugar  in  bond."  The  purchaser  [  ^^  ] 
accepted  the  title,  paid  his  purchase-money  into  Court,  and  was  let  into 
poasession.  The  lessors  afterwards  instituted  a  suit  to  rectify  the  lease, 
by  introducing  the  restriction.  The  Court  refused  to  compel  the  final 
completion  of  the  purchase,  or  part  with  the  purchase-money,  untU  the 
result  of  the  suit  was  known. 

In  parsuance  of  a  previous  agreement,  dated  the  11th  of  April, 
1850,  a  lease  was,  on  the  5th  of  June,  1851,  granted  by  the 
Southampton  Dock  Company,  of  a  sugar  refinery  and  premises  at 
that  place.  Upon  a  dissolution  of  partnership,  it  was  by  the  decree, 
made  in  November  last,  ordered,  that  the  leasehold  sugar  refinery 
and  the  plants,  &c.  should  be  sold.  They  were  *accordingly  put  [  ^205  ] 
up  for  sale  by  auction,  on  the  19th  of  January  last,  by  the  descrip- 
tion of  a  "  bonded  sugar  refinery,  situate  within  the  docks  at 
Southampton,"  &c. ;  and  they  were  stated  to  be  held  under  a  lease, 
which  might  be  seen  before  and  would  be  produced  at  the  sale.  By 
the  third  condition  of  sale,  it  was  stipulated,  that  the  title  should 
commence  with  the  lease,  and  no  proof  or  production  of  title  prior 
to  the  lease  should  be  required,  and  the  purchaser  was  to  have  an 
underlease  for  the  whole  term,  less  three  days. 

Mr.  Hazlewood,  having  become  the  purchaser,  an  abstract  of 
title  was  delivered  to  his  solicitor,  commencing,  not  with  the  lease, 
as  provided  by  the  third  condition  of  sale,  but  with  the  agreement 
of  the  11th  of  April,  1850,  which  appeared  to  be  for  a  lease  of  the 
premises,  to  be  used  for  refining  sugar  in  bond,  whereas  the  lease 
itself  contained  no  restriction  against  using  the  premises  for  refining 
sugar  generally.  The  draft  lease  did  contain  the  words  '^  in  bond  " 
originally,  but  they  had  been  struck  out.  In  pursuance  of  an  order, 
dated  3rd  of  February,  1853,  the  purchaser,  who  had  accepted  the 
title,  paid  his  purchase-money  into  Court,  and  had  been  let  into 
possession.  The  Company,  having  discovered  that  the  words  "  in 
bond  "  bad  been  omitted  out  of  the  lease,  filed  a  bill  against  the 
vendors,  to  have  the  lease  rectified,  by  inserting  the  words  '^  in 
bond."  The  purchaser,  under  the  circumstances,  refused  to  bring 
the  draft  conveyance  into  chambers  to  be  settled,  and  the  question 

(1)  The  case  of  BtnUey  v.  Cravm,  18      the  partners,  and  has  nothing  to  do 
B^Y.  75,  relates  to  a  dispute  between      with  the  sale  of  the  lease. — O.  A.  S. 


104  1858.    CH.     17  BEAV.  205—207.  R.R. 


Bksctlet     as    to    his  obligation   to   do   so   was    therefore    adjourned   into 
ceatkk.      Court. 


Mr.  R.    Palmer   and   Mr,    W.   D.  Lewis,    for   some   of   the 
vendors : 

The  purchaser  cannot  refuse  to  complete  his  purchase.  By  the 
particulars  of  sale,  he  had  full  notice  of  the  restricted  nature  of  the 
[  *206  ]  sugar  refinery ;  and  *though  the  lease  contained  no  such  restric- 
tion, yet  the  abstract  of  title  informed  him  of  the  agreement,  which 
contained  it.  Having,  therefore,  accepted  the  title,  with  notice,  he 
must  take  it  as  it  stands. 

Mr,  Rottpell  and  Mr,  Selwyn,  for  parties  in  the  same  interest, 
and  Mr.  AmphUtt  for  the  original  lessee. 

Mr.  }f\  M.  James  and  Mr.  C.  C.  Barber,  for  the  purchaser, 
contended,  that  the  question  with  the  Dock  Company  ought  to 
be  settled  before  he  completed,  and  that  he  was  not  bound,  either 
by  the  notice  or  by  his  acceptance  of  the  existing  title,  to  take  a 
lease  containing  the  restriction  stated  in  the  agreement. 

The  Master  of  the  Bolls: 

It  is  clear  what  the  Court  ought  to  do  in  this  case.  The  question 
now  before  me  is  not  as  to  relieving  a  purchaser  from  his  purchase, 
but  whether  I  can  compel  him  to  complete  his  contract,  while  a 
doubt  exists  as  to  his  obtaining,  in  the  end,  that  which  he  has 
contracted  for.  What  the  purchaser  has  bought  is  a  refinery,  not 
for  refining  sugar  in  bond,  but  without  any  such  restriction.  It  is 
unnecessary  to  take  into  consideration  the  description  contained  in 
the  particulars  of  sale,  which  expressly  state,  that  the  lease  would 
be  produced  at  the  sale,  and  that  a  copy  of  it  might  be  seen 
previously,  at  the  solicitor's  office.  Upon  referring  to  the  lease 
itself,  there  is  nothing  restricting  the  use  of  the  premises  to  the 
refining  of  sugar  in  bond  only.  The  purchaser  has  paid  his 
purchase-money  into  Court,  and  has  been  let  into  possession  of 
what  he  bought,  namely,  the  existing  interest  of  the  vendors  under 
the  lease.  If,  therefore,  the  purchase  should  eventually  go  off,  the 
[  •207  ]  rights  of  both  parties  can  very  easily  be  *secured,  by  giving  interest 
on  the  purchase-money  to  the  purchaser,  and  making  him  pay  an 
occupation  rent  to  the  vendors.  It  is  not  a  question  of  acceptance 
of  title,  as  has  been  argued,  but  a  case  in  which,  after  the  title  has 
been  accepted  by  the  purchaser,  it  has  become  doubtful  whether 
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that  to  which  the  vendors  have  attempted  to  show  title  actually      bentlet 
exists.     There  is  the  same  objection  to  the  vendors'  title  as  if  they      craven. 
had  no  title  at  all,  for  their  title  is  to  a  lease  totally  di£ferent 
from  the  lease  intended  to  be  made  to  them  and  offered  to  the 
purchaser. 

If  I  were  to  allow  the  vendors  to  succeed  in  compelling  the 
purchaser  to  complete,  I  should  be  giving  the  vendors  the  purchase- 
money,  which  the  purchaser  might  not  be  able  to  recover  back, 
and  yet  he  might  not  be  able  to  obtain  that  which  he  had  pur- 
chased, for  the  Dock  Company,  who  have  instituted  a  suit,  may 
succeed,  and  then  the  vendors  will  not  have  had  that  which  they 
have  contracted  to  sell. 

I  must  protect  the  money  for  the  purchaser,  and  direct  the 
parties  to  complete  everything  down  to  the  execution  of  the  deed, 
and  the  payment  of  the  money  to  the  vendors.  The  money  must, 
in  the  meanwhile,  be  retained  in  Court,  until  the  result  of  the  suit 
of  the  Company  is  known. 

BAERON   V.   LANCEFIELD.  isss. 

(17  Beav.  208.)  JnKsl^- 

A  decree  for  foreclosure  being  made,  the  mortgagee,  after  the  aoootints     RalU  Ontrt. 
had  been  taken,  incurred  further  costs  in  another  proceeding:  Held,  that      Romiixy, 
he  could  not,  by  petition,  obtain  an  order  to  add  them  to  his  security.  M.B. 


In  1849,  the  plaintiffs  (mortgagees)  filed  their  bill  of  foreclosure 
against  the  mortgagor  and  other  mortgagees,  and  in  January,  1853, 
the  ordinary  decree  to  take  an  account  of  principal,  interest  and 
costs,  and  to  appoint  a  day  for  payment,  &c.  was  made. 

The  Master  accordingly  found  the  amount  due  to  the  plaintiffs, 
and  fixed  the  12th  of  July,  1853,  for  payment ;  his  report  had  been 
confirmed.  After  this,  the  plaintiffs  had  incurred  costs  in  another 
suit,  instituted  by  prior  incumbrancers,  in  respect  of  other  property, 
mortgaged  to  the  plaintiffs,  which,  being  sold,  was  found  insufficient 
to  pay  the  prior  incumbrances.  The  plaintiffs  now  presented  a 
petition,  praying  that  the  defendants  might  not  be  at  liberty  to 
redeem  until  payment  of  the  costs  thus  incurred,  and  which  had 
not  been  included  in  the  former  account. 

Mr.  Renshaw,  in  support  of  the  petition,  argued,  that  as  the 
accounts  in  a  foreclosure  suit  might  be  opened  by  the  mortgagee's 
receiving  rents  subsequent  to  the  account,  so  on  the  other  hand, 
where  a  mortgagee  incurs  subsequent  costs,  which  the  mortgagor 


[208] 
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Babbon      is  bound  to  pay,  he  ought  to  be  allowed  them,  although  they  are 
Lancbfield.  not  provided  for  by  the  decree. 

Thb  Master  of  thb  Rolls: 

I  am  satisfied  I  can  make  no  order.    It  would  be  altering  a 
decree  on  petition. 

i«s3.  SUTHERLAND  v.  SUTHERLAND. 

June  7. 
(17  Beav.  208—209.) 

A  defendant  held  not  bound  to  set  forth  a  list  of  dooaments  in  his 
possession  relating  to  his  own  title. 


1853.  PATTERSON   v.   HUDDART. 

June  10. 
(17  Beav.  210—213;  S.  C.  1  W.  R  423.) 

Rolls  Court  ^jj^  ^^^  ,,  ^^^^  „  j^  ^  ^m^  ^jij  ^^^  yj^^.g  p^gg  j^^  estate,  and  the 

^^M^R^^'  burthen  of  proof  lies  on  those  who  contend  the  contrary. 

*   '  A  testatrix,  after  giving  pecuniary  and  specific  legacies,  and  after  directing 

-*  her  charity  legacies  to  be  paid  out  of  her  personal  estate,  **  gave  and 

bequeathed  **  all  the  rest  **  of  her  estate  and  effects,  whatsoever  and 
wheresoever,  and  all  her  diamonds  and  other  jewels,*'  to  trustees,  their 
**  executors  and  administrators,"  upon  trust  to  sell  and  divide :  Held,  that 
the  real  estate  passed  to  them. 

A  TERTATBix  gave  several  pecuniary  and  specific  legacies ;  and, 
after  bequeathing  jewels,  and  some  legacies  to  charities  payable  out 
of  her  "personal  estate,"  proceeded  as  follows: 

"  And  as  to  all  the  rest,  residue  and  remainder  of  my  estate  and 
effects,  whatsoever  and  wheresoever,  and  all  my  diamonds  and 
other  jewels,  not  hereinbefore  by  me  disposed  of,  I  give  and 
bequeath  the  same,  and  every  part  thereof,  respectively,  unto 
Andrew  Durham,  William  Talbot,  Newgent  Patterson  and  Richard 
Cooke,  their  executors  and  administrators,  "  upon  trust  to  sell,  and 
pay  and  divide  all  the  money  arising  from  the  sale  and  also  all  the 
rest,  residue  and  remainder  of  my  other  monies,  whatsoever  and 
wheresoever,"  equally  between  my  son  and  seven  daughters,  subject 
to  an  annuity  of  20Z.  to  E.  L.  for  life." 

The  testatrix  had  a  freehold  house  at  Bath,  and  the  question  was 
whether  it  passed  by  the  will. 

Mr.  Hoare,  for  the  plaintiffs.     *     *     * 

[211]  Mr.   Cotton,  contra,  [cited   Doe  d.  Speanng  v.  Buckner  (\)  \ 

Doe  d.  HurreU  v.  Hurrell  (2)]. 

(1)  3  R.  K.  278  (6  T.  R.  610).  (2)  24  R.  E.  265  (5  B.  &  Aid.  18). 
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The  Master  of  thb  Bolls  :  Pattebsox 

I  concur  in  the  argament  that  the  words  in  this  will  are  quite     Huddart. 
sufiBcient  to  pass  the  real  estate,  and  I  think  that  the  burthen  of       [  ^^^  J 
proof  lies  on  the  person  who  seeks  to  restrict  the  operation  of  the 
word  "  estate  "  to  personalty  only. 

There  are  cases  where  an  enumeration  of  personal  chattels  has 
been  followed  by  the  word  '*  estate/'  and  then  the  word  has  been 
considered  to  apply  to  estate  ejusdevi  generis  as  that  which  precedes 
it,  and  has  been  restricted  to  personal  estate.  I  have  no  doubt, 
however,  that  if  a  testator  were  to  give  a  legacy  of  lOOL  to  A.  B., 
and  all  the  residue  of  the  estate  and  effects  to  trustees  to  sell  and 
divide  the  produce,  the  will  would  carry  all  the  real  and  personal 
estate,  though  the  testator  has  not  previously  described  any  but 
personal  estate. 

The  enumeration  of  chattels  before  the  word  ''  estate  "  does  not 
affect  my  decision.  The  testatrix  first  enumerates  certain  specific 
chattels,  and  proceeds  to  give  the  rest  '^  of  her  estate  and  effects, 
whatsoever  and  wheresoever."  This  would  cover  the  whole  of  the 
real  and  personal  estate.  She  then  goes  on,  *'  all  my  diamonds 
And  jewels,"  &c. ;  this  was  unnecessary,  for  they  passed  before,  but 
these  words  do  not  therefore  cut  down  the  effect  of  the  words 
previously  used. 

The  testatrix  well  knew  the  difference  between  real  and  personal 
estate,  for  she  directed  her  charity  legacies  to  be  paid  out  of  her 
personal  estate ;  and  after  that  express  ^direction,  she  gives  all  the  [  *2i3  ] 
residue  "  of  her  estate  and  effects."  This  shows  that  she  had  the 
distinction  in  her  mind,  and  gives  the  natural  and  enlarged  effect 
to  the  word  *'  estate."  I  think  she  intended  to  dispose  of  all  her 
estate  in  the  fullest  sense.  She  directs  all  her  estate  capable  of 
being  sold,  to  be  sold  and  turned  into  money,  and  then  she  gives 
all  the  money  to  arise  therefrom,  and  all  her  other  monies,  to  her 
children.  She  gives  nothing  to  her  heirs  or  devisees;  but  this, 
though  a  material  ingredient,  is  not  sufficient  to  cut  down  the 
effect  of  the  words,  for  if  the  will  had  simply  given  all  her  "  estate 
and  effects,"  it  would  necessarily  have  carried  all  her  real  and 
pergonal  estate. 
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1853.  WILLIAMS  V.  WILLIAMS, 

June  10.  _ 
(17  Beav.  213—217.) 

*  Unless  a  valid  acceptance  be  pven,  within  a  reasonable  time,  to  a  written 

^^m'r^^'  oflPer  to  sell  an  estate,  it  will  be  treated  as  abandoned. 

•  In  1827,  A.  wrote  to  B.,  that  he  had  credited  B.'s  account  with  220/.,  in 

^        J  consideration  of  an  agreement  by  B.  to  convey  two  houses.     The  abstract 

was  delivered,  but  there  was  no  acceptance  in  writing  on  the  part  of  B. 
Five  years  afterwards,  B.  filed  a  bill  against  A.  for  specific  performance. 
A.  swore,  and  it  was  not  denied,  that  in  1827  ha  abandoned  the  contract, 
and  that  in  1829  it  was  considered  broken  off  by  both  parties.  It  appeared, 
however,  that  B.  had,  in  the  meantime,  the  benefit  of  the  credit  for  220/. 
The  Court  dismissed  the  bill  on  the  ground  of  the  delay. 

On  the  13th  of  February,  1847,  the  plaintiff,  John  Williams,  wIjo 
was  owner  of  two  houses,  &c.,  subject  to  a  mortgage  thereon  for  700/., 
entered  into  a  negotiation  for  the  sale  of  them  to  the  defendants, 
Williams  and  Jones,  to  whom  he  was  at  that  time  indebted. 

On  the  19th  of  February,  1847,  Williams  and  Jones  wrote  to  the 
[  2H  ]  plaintiff  in  these  words :  "  We  have  credited  your  account  in  the 
sum  of  220/.,  in  consideration  of  an  agreement,  that  you  will  cause 
to  be  conveyed  to  us  the  equity  of  redemption  in  two  houses,  ic. 
(describing  them),  which  two  houses  are  subject  to  a  mortgage  of 
700/.  cash,  from  the  13th  instant  '*(!). 

An  abstract  was  furnished,  in  February,  1847,  and  a  draft 
conveyance  was  sent  in  April,  1847. 

On  the  4th  of  December,  1852,  Williams,  the  vendor,  instituted 
this  suit  for  the  specific  performance  of  the  contract. 

The  bill  alleged,  that  the  defendants,  having  accepted  the  title, 
and  paid  the  purchase-money  (by  giving  the  plaintiff  credit  for  it 
in  account),  refused  to  take  a  conveyance,  and  to  give  an  indemnity 
in  respect  of  the  mortgage  of  700/. ;  and  it  prayed  a  specific 
performance. 

The  defendants,  by  their  answer,  stated,  that  they  had  agreed  to 
make  the  purchase,  and  pay  the  220/.,  provided  it  could  be  arranged, 
that  the  mortgage  money  should  not  be  called  in  for  seven  years, 
which  the  plaintiff  said  could  be  done.  That  the  plaintiff,  however, 
having  failed  in  obtaining  such  undertaking  from  the  mortgagees, 
the  defendants  abandoned  all  idea  of  the  purchase.  That  in  1849, 
the  negotiations  were  renewed,  but  in  July  of  that  year,  the  mort- 
gagees having  definitely  refused  to  undertake  not  to  call  in  the 
money,  as  was  required,  the  bargain  was  thenceforth  considered, 
by  both  parties,  broken  off,  and  nothing  more  occurred  till  1851. 

(1)  The  Court  appears  to  have  found  as  a  fact  that  this  letter  was  an  offer 
and  not  an  acceptance. — F.  P. 
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The  plaintiff  denied  that  he  had  said  he  could  obtain  an  William^^ 
uudertaking  from  the  mortgagees,  but  he  made  no  answer  as  wiluama. 
to  the  alleged  abandonment  of  the  agreement.  [  215  ] 

Mr.  Uoupelly  and  Mr.  Shebbeare,  contended,  that  the  contract 
was  complete,  so  soon  as  the  defendants  had  given  the  plaintiff 
credit  in  their  books  for  the  2202. ;  and  as  they  had  accepted  the 
title,  they  ought  to  be  compelled  to  take  a  conveyance. 

Mr.  R.  Palmer  appeared  for  the  defendants,  and  insisted,  that 
there  was  not  a  sufficient  signed  contract  within  the  Statute  of 
Frauds,  and  that  even  if  there  were,  still  it  had  been  abandoned  by 
both  parties,  which  was  not  denied  by  the  plaintiff.  But  even  if 
the  contract  had  not  been  abandoned,  it  was  not  consistent  with 
the  principles  of  a  court  of  equity,  to  enforce  it  at  the  instance 
of  the  plaintiff,  after  his  great  delay  in  accepting  the  offer :  the 
effect  of  which  would  be,  that  the  plaintiff  would  be  at  liberty,  all 
the  time,  to  proceed  with  the  contract  or  not,  as  he  pleased,  while 
the  defendants  could  not,  however  much  they  might  desire  it, 
enforce  the  agreement.  The  plaintiff  ought  to  have  accepted  the 
offer  within  a  reasonable  time. 

Thb  Master  of  the  Rolls: 

In  this  case,  time  is  a  bar  to  the  relief  sought  by  the  plaintiff. 
The  contract  now  sought  to  be  specifically  performed  was  entered 
into  on  the  19th  of  February,  1847.  Various  proceedings  took 
place  for  the  purpose  of  carrying  it  into  effect,  all  of  which  ceased 
in  the  year  1847,  and  from  that  time  down  to  the  month  of 
December,  1852  (a  period  of  five  years),  no  step  is  taken  for  the 
purpose  of  enforcing  the  contract. 

It  is  also  material  to  observe,  that  this  contract  (though  that  [  216  ] 
would  be  no  objection  to  it,  if  the  bill  to  enforce  it  had  been  filed 
speedily  after  the  execution  of  it)  is  a  one-sided  contract.  It  is  a 
contract  which  the  plaintiff  could  enforce  against  the  defendants, 
but  which  the  defendants  could  by  no  means  enforce  against  the 
plaintiff.  This  makes  the  question  of  time  of  still  greater  impor- 
tance. The  owner  of  property  may  write  and  say,  "  I  agree  to  sell 
you  Whiteacre  for  l,000f. ;  "  and  if  the  person  to  whom  the  letter  is 
sent  accepts  the  offer,  no  doubt  he  could  enforce  that  contract,  but 
he  must  do  so  within  a  reasonable  time,  because,  as  the  person 
making  the  offer  cannot  enforce  it  against  the  person  to  whom  it 
id  made,  until  it  has  been  accepted  by  the  latter,  it  is  not  only 
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Williams 

r. 
Williams. 


[  •217  ] 


reasonable,  but  a  clear  principle  of  equity,  that  unless  the  oflfer  be 
accepted  and  acted  upon,  within  a  reasonable  space  of  time,  it  must 
be  treated  as  abandoned.  If  this  purchase  had  turned  out  to  be 
an  exceedingly  profitable  one  to  Williams  and  Jones,  they  could 
not,  at  any  period  of  the  time,  have  enforced  it  against  the 
plaintiff,  he  not  having  signed  it.  No  blame,  therefore,  attaches  to 
them,  for  having  taken  no  step  for  that  purpose. 

But  there  are  two  circumstances,  in  this  case,  which  are  peculiar, 
and  bear  upon  the  question  of  time.  The  defendants  swear  that 
the  contract  was  finally  abandoned  and  repudiated  in  the  month  of 
July,  1849,  or  rather  was  considered  to  be  so  by  both  parties :  to 
that  there  is  no  answer  on  the  part  of  the  plaintiff.  On  the  other 
hand,  the  plaintiff  says,  you  gave  me  credit  for  the  220/.  in  your 
books,  we  have  had  various  communications  respecting  accounts 
from  that  time  to  this,  but  the  220Z.  has  all  along  remained  to  my 
credit  in  the  account:  that  is  not  denied.  So  that  there  is  *this 
peculiarity :  On  the  one  side  it  is  sworn  that  the  contract  was 
abandoned,  which  is  not  denied ;  and  on  the  other  side,  it  is  said, 
credit  was  given  to  me  for  the  purchase-money,  which  has  remained 
so  up  to  the  present  time. 

It  appears  to  me,  that  I  cannot,  in  consequence  of  either  of  these 
facts,  vary  equities  which  result  from  the  lapse  of  time,  and  that 
the  plaintiff,  although  he  may,  from  various  causes,  have  obtained 
credit  for  this  sum  of  money,  cannot,  after  the  length  of  time  which 
he  has  permitted  to  elapse  without  taking  any  step  to  enforce  the 
contract,  now  enforce  it  against  defendants,  who,  during  the  whole 
of  that  time,  knew,  that  they  could  not  have  enforced  it  against 
the  plaintiff.  I  am,  therefore,  of  opinion  that  this  bill  must  be 
dismissed. 


1853. 
May  28. 
June  11. 

RolU  Omrt, 

ROMILLY, 
M.R. 

[  ♦217  ] 


EATCLIFPE  V.   WINOH  (1). 

(17  Beav.  217—220.) 

About  a  year  after  a  testator's  death,  the  executrix  brought  an  action 
against  a  debtor  and  recovered  judgment,  but  she  did  not  issue  execution 
until  a  year  after,  when  a  bankruptcy  ensued  and  the  debt  was  lost  The 
executrix  was  empowered  '^  to  compound  or  allow  time  for  the  payment  of 
any  debt:"  Hold  (under  the  particular  circumstances),  that  she  was  not 
liable  for  a  devastavit. 

The  testator  gave  all  his  real  and  personal  estate  to  his  daughters 
Mary  Ratcliffe  and  Amy  Winch,  in  trust  by  and  out  of  the  proceeds 


(1)  In  re  Brogden  (1888)  38  Ch.  D.  546,  558,  59  L.  T.  650. 
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to  pay,  amongst  others,  a  legacy  of  501.  to  his  son  John,  and  divide    Ratcliffk 
the  residue  as  therein  mentioned.  Winch. 

The  testator,  after  stating  that  he  had  lent  his  son  *"  Frederick  f  *2i8  ] 
Winch  several  sums,  which,  except  600i.,  he  had  forgiven,  pro- 
ceeded to  direct,  that  the  trustees  and  executors  should  allow 
Frederick  Winch  the  period  of  six  years  to  pay  the  same,  without 
interest,  provided  he  should  liquidate  such  debt  by  instalments  of 
not  less  than  50Z.  in  each  of  the  first  five  years  of  such  period  of  six 
years,  the  first  instalment  to  be  paid  at  the  expiration  of  twelve 
calendar  months  from  the  day  of  the  testator's  decease." 

The  testator  appointed  Mary  Ratcliflfe  and  Amy  Winch  his 
executrixes,  and  empowered  them,  notwithstanding  anything  therein 
contained  to  the  contrary,  to  compound  or  allow  time  for  the  pay- 
ment of  any  debt  due  to  his  estate,  and  to  settle  all  accounts 
between  him  and  any  persons,  on  such  terms  as  they,  in  their 
discretion,  should  think  expedient,  and  to  refer  all  matters  in 
diflFerence  to  arbitration. 

The  testator  died  on  the  7th  of  January,  1850,  and  Amy  Winch 
alone  proved  his  will,  the  other  executrix  having  renounced. 

Frederick  Winch  had  given  a  promissory  note  to  the  testator, 
dated  1st  January,  1846,  and  towards  the  end  of  1850,  the  solicitors 
of  Miss  Winch  applied  to  him  to  renew  it,  which  he  refused  to  do, 
ailing  that  nothing  was  due  to  the  testator's  estate  from  him,  but 
a  large  balance  to  him.  On  the  8rd  of  January,  1851,  the  executrix 
brought  her  action  against  him,  which  being  undefended,  she 
recovered  judgment  in  February,  1851. 

On  the  7th  of  January,  1851,  the  first  instalment  of  the  6001. 
l>ecame  due,  and  application  for  payment  was  made  to  Frederick 
Winch,  but  he  refused  to  pay;  and  thereupon  the  executrix  required 
him  to  furnish  the  alleged  ^account,  which  she  ofTered  to  submit  [  *219  ] 
to  arbitration.  On  the  Srd  of  August,  1851,  Frederick  Winch  sub- 
mitted his  account,  extending  over  a  period  of  thirty  years,  whereby, 
on  the  balance  of  accounts,  he  made  the  testator  indebted  to  him ; 
but,  on  investigation,  it  was  found,  that  a  few  items  only  were 
admissible.  An  ofTer  was,  however,  made  to  him,  that  if  he  paid 
the  501.  instalment  then  due,  the  account  would  be  considered,  and 
if  legally  possible,  allowed. 

After  waiting  some  time,  and  nothing  having  been  done,  the 
executrix  issued  a  Ji.  fa.,  on  the  15th  of  January,  1852,  and  the 
goods  of  Frederick  Winch  were  taken  in  execution,  and  about  to  be 
sold,  when  a  petition  in  bankruptcy,  founded  on  his  own  voluntary 
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ratcliffe    declaration  of  bankruptcy,  was  presented,  and  he  was  declared  a 
Winch.       bankrupt,  and  the  execution  rendered  ineflfectual. 

The  executrix  stated,  that  she  knew  the  aflFairs  of  her  brother 
Frederick  Winch,  who  was  a  tailor  at  Margate,  and  that  the  value 
of  his  stock-in-trade,  furniture,  &c.  did  not  exceed  250Z.  at  any 
time ;  and  the  only  way  she  hoped  to  get  the  600/.  paid  was,  by 
allowing  it  to  be  gradually  liquidated  ;  and  that  she  had  used  due 
discretion  in  issuing  the  writ,  and  that  if  she  had  issued  it  sooner, 
the  same  result  would  have  followed. 

The  solicitor  of  the  executrix  made  a  statement  to  the  same 
effect ;  that  he  knew  the  circumstances,  and  that  he  was  satisfied 
that  Frederick  Winch  was  unable  to  pay,  otherwise  than  by  small 
instalments,  and  that  the  same  result  would  have  taken  place,  if 
the^./a.  had  been  sooner  issued. 
[  *220  ]  After  this,  John  Winch,  the  legatee,  proceeded  in  the  *county 

court,  to  recover  his  501.  legacy,  suggesting  a  devastavit,  and  seeking 
to  charge  the  executrix  de  bonis  propriis ;  but  an  order  having  been 
obtained  for  the  administration  of  the  testator's  estate,  an  injunc- 
tion was  granted  on  the  12th  of  March,  1858  (i),  to  restrain  the 
proceedings  of  John  Winch,  with  liberty  to  him  to  come  in  and 
prove  in  this  suit. 

John  Winch  now  insisted,  that  Amy  Winch,  the  executrix,  was 
liable  for  a  devastavit  in  not  having  taken  more  effectual  steps  for 
obtaining  payment  of  the  sums  due  to  the  testator's  estate  from 
Frederick  Winch. 

Mr.  R.  Palmer  and  Mr.  Tripp,  on  behalf  of  John  Winch,  con- 
tended, that  the  delay  of  a  whole  year  in  issuing  execution,  at  the 
end  of  which  Frederick  Winch  had  become  bankrupt,  constituted 
such  wilful  default  as  amounted  to  a  devastavit.  They  submitted, 
that,  at  all  events,  they  were  entitled  to  an  inquiry. 

They  cited  Tebbs  v.  Carpenter  (2) ;  Moyle  v.  Moyle  (s) ;  Clough  v. 
Bond  (4) ;  Stiles  v.  Guy  (5). 

Mr.  RoupeU  and  Mr.  Speed,  contrd,  insisted,  that  the  executrix, 
who  knew  that  her  brother  was  in  necessitous  circumstances,  and 
that  his  business  at  Margate  was  but  small,  had  very  prudently 
exercised  the  discretion  given  her  by  the  will,  in  abstaining  from 
taking  out  execution.     They  cited  Buxton  v.  Buxton  (6). 

(1)  96  R.  E.  267  (16  Beav.  576).       (4)  45  R  R.  314  (3  My.  &  Or.  490). 

(2)  16  R.  R.  224  (1  Madd.  290).       (6)  80  R.  R.  58  (16  Sim.  230). 

(3)  34  R.  R.  186  (2  Rues.  &  My.  710).    (6)  43  R.  K.  138  (1  My.  &  Cr.  80). 
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ThB  MlSTBR  OP  THE  BoLLS  :  BATCLIFFE 

I  wOl  look  at  the  affidavits.  Wixcu. 

[221] 

The  Masteb  op  the  Bolls  held,  that  the  executrix  was  not  liable      ^^'^  ^i- 
for  a  devastavit,  and  that  no  inquiry  ought  to  be  directed. 


LEWIS   V.   LEWIS. 

(17  Boav.  221—222.) 

[This  case  turned  upon  the  special  context  of  a  badly  drawn  will,  which  can 
t»caroelj  have  any  useful  application  to  other  cases.] 


1853. 
JUHS  21. 


JOHNSON  V.  SMILEY. 

(17  Beav.  223—234 ;  S.  C.  22  K  J.  Ch.  826 ;  1  W.  B.  440.) 

A  tenant  in  tail  in  remainder  of  copyholds  became  bankrupt,  and  by  the 
custom,  the  entail  could  not  be  barred  until  it  fell  into  possession.  The 
bankrupt  obtained  his  certificate,  and  purchased  of  his  assignees  his  life 
estate  only.  On  the  subsequent  death  of  the  tenant  for  life :  Held,  that  the 
assignees  had  then  no  power  to  bar  the  entail  and  acquire  the  remainder  in 
fee,  subject  to  the  life  estate  sold  to  the  bankrupt. 

If  conditions  of  sale  simply  state  the  facts,  and  stipulate,  that  the 
purchaser  shall  take  such  title  or  such  interest  as  the  circumstances 
detailed  would  confer  upon  him  and  no  other,  the  purchaser  must  accept 
it,  whatever  it  may  be ;  but  if  they  go  on  to  state,  not  as  a  conclusion  of 
law  from  the  circumstances  detailed,  but  as  a  positive  fact,  that  the  vendors 
haTo  power  to  sell  the  fee,  the  purchaser  is  not  precluded  from  inquiring 
whether  the  vendors  have  anything  to  sell,  as  their  power  so  to  do  may 
have  arisen  from  separate  and  independent  sources. 

This  case  came  on  apon  exceptions  to  the  Master's  report, 
finding  that  a  good  title  could  not  be  made  to  certain  copyholds, 
sold  by  the  plaintiffs  to  the  defendants  under  the  following 
circumstances : 

On  the  10th  of  February,  1832,  a  fiat  in  bankruptcy  issued 
against  William  Rowland  Gladwin,  and  he  was  declared  a 
bankrupt. 

At  the  time  of  his  bankruptcy,  a  copyhold  estate,  held  of  the 
manor  of  Nettleswell  Bury,  was  vested  in  his  father  for  life,  with 
remainder  in  tail  to  the  bankrupt.  The  father  had,  in  March,  1827, 
been  admitted  tenant  for  life.  One  of  the  customs  of  the  manor 
was,  that  no  person,  not  having  an  interest  in  the  property  in 
possession,  could  levy  a  fine  or  create  a  base  fee.  In  August,  1832, 
Ihe  bankrupt  obtained  his  certificate. 

Afterwards,  the  assignees,  being   advised  that  the  bankrupt's 
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JoHKBOK      interest  in  the  copyhold  estate,  so  far  as  the  same  could  by  them  be 

8MILET.      made  available,  consisted  of  a  reversionary  life  estate  expectant  on 

the  death  of  his  father,  the  tenant  for  life,  sold,  and  by  indentore 

of  bargain  and  sale,  dated  80th  of  November,  1882,  duly  conveyed 

[  *224  ]       *his  reversionary  life  estate  in  the  premises  to  the  bankmpc 

himself. 

In  February,  1846,  the  tenant  for  life  died,  and  thereupon  the 
bankrupt  was  admitted  to  the  copyhold  estate,  as  tenant  in  tail  (in 
error,  as  was  alleged,  instead  of  as  tenant  for  life)  under  the  bargain 
and  sale.  He  afterwards  surrendered  the  premises  to  the  use  of 
himself  in  fee,  for  the  purpose  of  barring  the  estate  tail,  and  he  was 
subsequently  admitted  as  tenant  in  fee. 

On  the  4th  of  November,  1851,  the  assignees,  not  being  aware  of 
what  had  been  done  by  the  bankrupt,  and  under  an  impression  that 
they  had  a  right  so  to  do  by  virtue  of  the  65th  section  of  the  6  Geo.  I\\ 
c.  16,  and  the  Fines  and  Recoveries  Abolition  Act,  8  &  4  WiU.  IV. 
c.  74,  ss.  56  to  68,  put  up  the  estate  for  sale  by  public  auction,  as  a 
reversionary  estate,  subject  to  the  life  estate  of  the  bankrupt, 
acquired  by  him  under  the  bargain  and  sale  from  them. 

The  4th  condition  of  sale  stated,  that  the  testator  in  1823  devised 
the  copyhold  premises  to  his  son,  William  Gladwin,  for  life,  with 
remainder  to  his  grandson,  William  Rowland  Gladwin  (the  bank- 
rupt), and  the  heirs  of  his  body;  that  the  testator  died  in  November, 
1827,  and  that  William  Gladwin  was  in  1827  admitted  as  tenant 
for  life,  under  the  will,  and  died  in  1846 ;  that  William  Rowland 
Gladwin  became  bankrupt,  and  the  assignees  sold  and  conveyed 
the  same  premises  for  his  life,  and  that  on  the  29th  of  July,  1846, 
he  was  admitted  tenant  in  tail  in  error,  instead  of  tenant  for  life, 
and  that  the  assignees  or  the  Commissioners,  having  power  to  bar 
the  entail  and  all  reversions  and  remainders  over,  and  to  sell  the 
reversion  in  fee,  now  proposed  to  sell  the  customary  fee,  expectant 
on  that  life.  The  6th  condition  of  sale  stated,  that  the  bankrupt 
would  probably  not  consent  to  the  sale. 
[  225  ]  The  defendants  Smiley  and  Southall  purchased  the  premises  for 

460Z.,  but  on  investigation,  they  insisted  that  a  good  title  was  not 
shown,  and  refused  to  complete.  The  plaintiffs  filed  their  bill  for 
specific  performance  of  the  contract,  and  the  Master  having  found 
that  a  good  title  could  not  be  made,  exceptions  were  taken  to  the 
report,  which  now  came  on  to  be  argued. 

Mr.    R.    Palmer  and    Mr,    Shapter,    for    the    plaintiffs,   in 
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support  of  the  exceptions,   [cited  Ripley  v.  Woods  (i) ;  Higden  v.      Johusox 
mUiamson  (2) ;  Badham  v.  Mee{^) ;  Jones  v.  Winwood  (4) ;  Hole  v.       smiley. 
Eicoti  (5).]    The  6  Geo.  IV.  c.  16,  s.  65,  which  is  not  repealed  by       [  226  ] 
the  Consolidation  Act,  so  far  as  regards  previously  vested  rights,  or 
with  respect  to  the  completion  of  proceedings  under  existing  bank- 
ruptcies, enables  the  Commissioners  to  make  a  sale  of  the  remainder 
in  fee. 

Mr.  Elnisleij  and  Mr,  Henry  Stevens^  contra  : 

*     *    All  that  the  Commissioners  could  dispose  of  to  a  purchaser 
was  that  only  which  the  *bankrupt  had  vested  in  him  at  the  time  of       [  •227  ] 
his  bankruptcy,  or  which  came   to   him   before  he  obtained  his 
certificate.     [They  distinguished  Ripley  v.  Woods  and  Higden  v. 
Williamson,'] 

It  is  stated  as  a  positive  fact  [in  the  4th  condition  of  sale] 
that  the  assignees  or  the  Commissioners  have  power  to  bar  the 
entail  and  all  reversions  and  remainders  over,  and  to  sell  the 
reversion  in  fee,  and,  therefore,  the  purchaser  *has  a  right  to  [  ^228  ] 
examine  and  see  whether  they  have  or  have  not  anything  to  sell, 
and  to  require  the  facts  stated  to  be  proved. 

The  Master  of  the  Bolls: 

There  arise  two  questions  on  the  exceptions ;  the  first  is,  whether 
a  valid  objection  is  made  by  the  purchaser  to  the  title;  and 
secondly,  if  it  be,  whether  he  is  or  not  precluded,  by  the  conditions 
of  sale,  from  taking  that  objection. 

The  question  of  title  is,  in  my  opinion,  one  of  considerable 
nicety.    The  facts  which  raise  it  are  these :  (His  Honour  stated  them.) 

On  behalf  of  the  vendors,  it  is  contended,  that  this  falls  within 
the  provisions  of  the  65th  section  of  the  Bankrupt  Act,  which 
provides  that  the  Commissioners  shall,  by  deed  enrolled,  make  sale, 
for  the  benefit  of  the  creditors,  of  any  lands,  &c.  whereof  the 
bankrupt  is  seised  of  any  estate  tail,  in  possession,  reversion  or 
remainder,  and  every  such  deed  shall  be  good  against  the  bankrupt 
and  the  issue  of  his  body,  and  against  all  persons  claiming  under 
him  and  all  persons  whom  the  bankrupt  might  cut  off  from  any 
remainder,  &c.     I  am  of  opinion,  that  this  section   confines  the 

(1)  2  Sim.  165;    explained  in  the  (3)  51  R.  R.  222  (1  My.  &  K.  32). 
jiidgment,  p^t,  p.  116.  (4)  51  R.  R.  218  (10  Sim.  150). 

(2)  3  P.  Wms.  132;  explained,  post,  (5)  48  R.  R.  63  (4  My.  &  Cr.  187;  2 
p.  116.  Keen,  444). 
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Johnson  power  of  the  CommissionerB  to  make  sale  of  that,  which  the  bank- 
rupt could  himself  have  made  sale  of  at  any  time  prior  to  the  time 
of  his  obtaining  his  certificate.  This  appears  to  me  to  be  the  plain 
meaning  of  the  words  of  the  section  itself,  and  I  have  been  referred 
to  no  case,  nor  am  I  myself  aware  of  any,  which  contradicts  this 
construction  of  this  clause  of  the  statute.  It  is  confirmed  also  by 
the  clauses  to  which  I  was  referred,  from  60  to  66  of  the  statute  of 
8  &  4  Will.  IV.  c.  74,  for  amending  the  law  relating  to  fines  and 
recoveries. 

r  229  ]  Both  upon  principle  and  authority,  the  property  that  comes  to 

the  bankrupt,  or  rather  the  right  to  property  which  vests  in  the 
bankrupt,  subsequently  to  his  obtaining  his  certificate,  does  not 
pass  to  the  Commissioners  or  to  the  assignees. 

It  has  been  contended  that  there  may  be  an  inchoate  right  in  the 
bankrupt,  before  the  certificate,  which  is  made  perfect  by  the 
accruer  of  a  right  to  him  subsequently  to  the  date  of  the  certificate, 
which  will  vest  the  property  in  the  assignees,  and  that  there  was 
such  an  inchoate  right  in  this  case,  made  perfect  by  the  death  of 
the  father  subsequently,  which  enables  the  assignees,  under  this 
section,  to  dispose  of  all  that  the  bankrupt  could  now  dispose  of, 
less  that  which  the  assignees  have  already  sold. 

The  cases  of  Ripley  v.  Woods  and  Higden  v.  Williamson  are  cited 
to  establish  this  proposition,  but,  in  my  opinion,  they  fail  in  doing 
so.  In  the  case  of  Ripley  v.  Woods,  the  bankrupt  had  the  possi- 
bility of  becoming  entitled  in  possession  to  one-fourth  of  the  residue 
of  a  testator's  estate,  which  was  given  in  reversion  to  his  wife.  He 
might  have  sold  this  interest,  such  as  it  was,  before  his  bank- 
ruptcy ;  and  if  he  bad  done  so,  the  purchaser  would  have  bought  a 
mere  chance,  for  if  the  husband  had  died  before  the  interest  of  his 
wife  became  vested  in  possession,  the  purchaser  would  have  got 
nothing  by  his  purchase.  But  if  the  husband  survived  the  wife  (as 
was  the  case  in  that  instance),  the  purchaser  would  have  obtained 
the  one-fourth  of  the  residue. 

lligden  v.  WilliamsoH  is  similar  to  it.  An  estate  was  there 
devised  to  a  woman  for  life,  and  after  her  death  to  be  sold,  and  the 
proceeds  to  be  divided  amongst  such  of  her  children  as  should  be 

[  •230  ]  then  alive.  This  was  *a  possibility  which  the  child  who  became 
bankrupt  might  have  sold  or  released  ;  it  required  no  further  act  of 
his  to  realise  it.  The  purcbaser  took  a  mere  chance,  which  might 
or  might  not  become  profitable ;  but  in  both  these  cases,  there  were 
existing  interests  at  the  date  of  the  bankruptcy,  which  vested  in  the 
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assignees  by  the  csonveyance  of  the  Commissioners,  which  if  they  Johnson 
did  not  dispose  of  by  sale,  they  might  realize  when  the  possibility  siiilgy. 
tamed  oat  to  be  a  reality. 

In  this  case,  I  have  to  consider,  what  there  was  which  vested  in 
the  assignees  pending  the  bankraptcy,  that  is,  prior  to  and  before 
the  bankrupt  obtained  his  certificate.  Under  the  65th  section,  my 
opinion  is,  as  I  have  already  stated,  that  everything  vested  in  them 
which  the  bankrupt  could  then  have  disposed  of  if  he  had  not  been 
bankrupt.  But  in  saying  this,  I  wish  to  distinguish  or  to  define, 
more  correctly,  in  what  sense  I  use  the  words  "  could  have  disposed 
of."  In  one  sense,  a  man  may  validly  dispose  of  property  which  is 
not  his;  for  instance,  he  may  enter  into  a  covenant,  for  value,  to 
convey  to  the  covenantee  every  species  of  property  which  might 
thereafter  be  bequeathed  or  devised  to  him  by  any  stranger,  and 
which  he  had  not,  at  the  time  of  entering  into  the  covenant,  any 
knowledge  of  or  any  expectation  of  receiving.  This  is  not  an 
unusual  provision  in  marriage  settlements,  but  this  clearly  is  not 
an  interest  which  can  pass  to  the  assignees.  The  chance  of  receiving 
a  legacy  from  a  relative  a  man  might  sell  before  his  bankruptcy, 
but  still,  if  not  sold  by  him,  that  chance  would  not  pass  to  his 
assignees.  No  doubt,  if,  before  he  obtained  his  certificate,  the 
relation  had  died  leaving  the  legacy  to  the  bankrupt,  the  right  to  it 
would  vest  in  the  assignees,  and  this  even  though  the  legacy  should 
be  a  mere  possibility.  When,  therefore,  I  speak  of  an  interest 
which  the  bankrupt  could  dispose  of,  I  mean  an  existing  interest, 
^whether  vested  or  contingent,  and  which,  if  conveyed  or  released  [  •23i  ] 
and  assigned  by  him,  requires  no  further  act,  on  the  part  of  the 
bankrupt,  to  vest  it  in  the  purchaser. 

It  remains  then  here  to  be  considered,  what  was  there  vested  in 
the  bankrupt,  which,  previously  to  the  date  of  his  certificate,  he 
could,  in  that  sense,  have  disposed  of.  If  the  property  in  question 
had  been  freehold,  what  the  bankrupt  could  have  disposed  of  during 
the  life  of  his  father  would  have  been  a  base  fee  and  no  more,  and 
that  interest  would  have  passed  to  his  assignees,  as  is  shown  by  the 
case  of  Jervis  v.  Tayleur  (1). 

In  this  case,  however,  the  property  is  copyhold,  part  of  the  manor 
of  Netteswell  Bury  ;  one  of  the  customs  of  which  manor  is,  to 
prohibit  the  levying  of  a  fine,  and  the  creation  of  a  base  fee,  by  any 
one  not  in  possession  of  the  property.  The  bankrupt,  I  apprehend, 
was  clearly  bound  by  this  custom,  which  is  not  alleged  to  be 

(1)  3B.&Ald.  557. 
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joHKRON  illegal.  The  bankrupt,  therefore,  could  not  have  disposed  of  the 
Smiley.  h^BB  fee  in  these  copyholds.  The  assignees  are  bound,  equally 
with  the  bankrupt,  by  the  custom  of  the  manor  of  which  the  copy- 
holds are  held,  and  the  Act  of  Parliament  gives  them  no  right  or 
power,  superior  to  or  independent  of  those,  which  the  bankrupt 
himself  could  have  possessed. 

I  am  of  opinion,  therefore,  that  the  whole  of  that  which  the 
bankrupt  could  have  disposed  of,  during  his  father's  life,  was  his 
own  life  estate  dependent  on  the  life  estate  of  his  father ;  and, 
accordingly,  this  was  all  that  the  assignees  attempted  to  dispose  of 
during  that  time. 
[  232  ]  The  death  of  the  father,  being  subsequent  to  the  certificate,  has 

not,  in  my  view  of  the  case,  conferred  any  right  or  interest  on  the 
assignees.  The  case  must  be  viewed  in  the  same  light,  and  the 
effect  must  be  the  same,  whether  the  estate  of  the  bankrupt  was 
purchased  by  a  stranger,  or  by  the  bankrupt  himself.  After  he 
had  obtained  his  certificate,  he  was,  for  all  practical  purposes,  a 
stranger,  and  any  subsequently  acquired  property  did  not  pass  to 
his  assignees.  Looking  at  it  in  this  point  of  view,  the  case  presents 
no  difficulty,  if  all  that  the  bankrupt  could  have  disposed  of,  during 
his  father's  life,  was  his  own  reversionary  life  estate ;  and  if  that 
had  been  sold  by  the  assignees  to  a  stranger,  what  would  there  now 
be  in  the  bankrupt  which  could  be  properly  claimed  by  the  assignees  ? 
In  my  opinion,  nothing.  The  bankrupt  would  have  in  him  an 
estate  tail  in  remainder,  and  the  power  of  creating  a  base  fee,  if  the 
custom  of  the  manor  had  not  interfered ;  but  this  power  and  the 
interest  to  which  this  power  is  incidental,  accrued  to  him  subse- 
quently to  his  obtaining  his  certificate,  and  it  would  not  have  been 
released  by  the  bankrupt  during  his  father's  life,  or  bound,  except 
by  covenant  or  something  requiring  further  acts  on  his  part,  lo 
substantiate  the  sale  and  make  the  interest  complete. 

This  result  is  not  altered  by  the  circumstance,  that  the  bankrupt 
has  become  the  purchaser  of  his  own  life  interest,  and  that  by 
reason  of  his  life  interest  merging  in  the  estate  tail  in  remainder, 
to  which  he  is  entitled,  he  may  have  become  tenant  in  tail  in 
possession.  It  is  said,  no  doubt  accurately,  by  Mr.  Shapter,  that 
the  bankrupt  cannot,  by  any  act  of  his,  derogate  from  the  estate  of 
the  assignees ;  but  that  observation  does  not,  in  my  opinion,  apply 
to  this  case.  The  bankrupt  does  not,  by  any  act  of  his,  derogate 
from  or  affect  the  estate  of  the  assignees,  but  the  question  is, 
[  ♦233  j       whether,  since  the  *granting  of  his  certificate,  the  bankrupt  has  not 


VOL.  xcix.]  1853.     CH.     17  BEAV.  233—234.  119 

acquired   this  property,  and  whether  this  can  be  claimed  by  his      Johnson 
assignees?    I  am  of  opinion,  for  the  reasons  I  have  stated,  that  it      smilby. 
cannot  be  so  claimed,  and  that  they  cannot  make  a  good  title  to 
these  copyholds,  and  that,  in  trath,  they  have  no  estate  or  interest 
therein. 

The  next  question  is,  whether  the  defendant  is  precluded  by  the 
conditions  of  sale  from  taking  this  objection.  The  conditions  of 
sale,  so  far  as  they  are  material  to  this  question,  are  these :  (His 
Honour  read  them.) 

I  am  of  opinion  that  this  does  not  preclude  the  purchaser  from 
taking  this  objection.     If  the  assignees  had  simply  stated  the  facts, 
and  had  gone  on  to  say,  that  the  purchaser  shall  take  such  title  and 
such  interest  as  these  circumstances  might  confer  upon  them  and 
no  other,  then  I  should  have  been  disposed  to  come  to  the  conclu- 
sion, that  the  purchaser  would  have  been  bound  to  take  the  title, 
such  as  it  was;  but  this  condition  states  these  facts,  and  it  also 
states,  as  a  positive  fact,  that  the  bankrupt  has  been  admitted,  in 
error,   as  tenant  in  tail,  instead  of  tenant  for  life,  and  that  the 
assignees  or  the  Commissioners  have  power  to  bar  the  entail  and 
all  reversions  and  remainders  over,  and  to  sell  the  reversion  in  fee. 
This  is  not  stated  as  a  conclusion  of  law,   from  the  preceding 
circumstances,  but  is  stated  as  a  positive  and  distinct  fact;  and 
alihough  notice  is  given,   that  William  Bowland   Gladwin  will, 
probably,  not  consent,  and  although,  therefore,  it  may  be  a  matter 
of  surprise,  that  any  one  should  have  bid  4602.  for  what  was  clearly 
the  purchase  of  a  law  suit,  still,  I  am  of  opinion,  that  the  positive 
averment  of  the  right  of  the  vendors  to  sell,  which  right  might  have 
arisen  from  separate  and  independent  sources,  entitles  the  purchaser 
to  examine  into  *the  question  whether  they  had  anything  to  sell  or      [  *234  ] 
not,  although  the  facts  are  so  detailed ;  and  I  am  of  opinion,  that 
the  assignees  had  nothing  in  them  which  they  could  sell,  and, 
consequently,  that  the  Master  was  right,  and  that  the  exceptions 
must  be  overruled. 
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[  ^235  ] 


JENNINGS  V.  BROUGHTON(l). 

(17  Boar.  234—244 ;  S.  C.  22  L.  J.  Ch.  685;  1  W.  E.  441 ;  affirmed  5  D.  M.  &  G, 
126;  23  L.J.  Cb.  999.) 

Upon  the  formation  of  a  Company,  the  directoro,  and  the  persons  vho 
take  shares,  are  contracting  parties,  and  the  prospectus  and  advertisements 
issued  by  the  directors  are  the  representations  juce  dant  locum  coutraetui. 
If  tJiese  be  false,  and  cannot  be  made  good  by  the  persons  making  them, 
the  contract  may  be  avoided.  It  has,  however,  to  be  considered,  whether 
it  is  reasonable  to  believe,  that  if  the  real  truth  had  been  stated,  the  shares 
would  not  have  been  taken. 

In  suits  to  set  aside  contracts  on  the  ground  of  misrepresentation,  the 
burthen  lies  on  the  plaintiff  of  proving  that  the  representations  were  false, 
and  that  he  acted  on  the  faith  of  them. 

Upon  a  bill,  by  a  shareholder  against  the  projectors  and  lessees  of  a 
Mining  Company,  to  rescind  the  contract  and  return  the  shares,  on  the 
ground  of  misrepresentation  in  the  prospectus :  Held,  upon  the  evidence, 
that  although  it  stated,  in  glowing  and  exaggerated  colours,  what  was 
really  in  the  mine,  yet  these  were  not  such  misrepresentations  as  to  avoid 
the  contract  Held,  also,  that  the  same  sources  of  information  were  open 
to  the  plaintiff  and  defendant,  and  that  they  availed  themselves  of  them, 
and  the  bill  was  dismissed  with  costs. 

Observations  as  to  the  doubtful  and  speculative  character  of  mining 
operations. 

The  plaintiff,  who  had  taken  719  shares  in  a  Mining  Company, 
filed  this  bill  against  Richard  and  Robert  Broughton  and  Thomas 
Bibby,  to  set  aside  the  contract,  on  the  ground  that  he  had  been 
induced  to  take  the  shares  by  the  false  representations  of  the 
character  and  value  of  this  mine,  contained  in  the  prospectus  and 
report  of  the  defendants'  surveyor,  and  which  was  published  to  the 
world  by  the  authority  and  with  the  sanction  of  the  defendants. 

The  mine  was  situate  on  a  hill  called  Craig-y-Mwyn  (The  Hill  of 
Lead),  in  Montgomeryshire,  the  property  of  the  Earl  Powys.  It 
was  in  the  neighbourhood  of  a  very  profitable  lead  mine,  and  had 
long  been  supposed  *to  contain  lead  ore,  which  might  be  advan- 
tageously worked.  Repeated  attempts  had,  on  no  large  scale,  been 
made  by  the  former  lessees  of  the  Earl  of  Powys  to  make  this  mine 
productive,  but  hitherto  without  success. 

In  the  year  1848,  the  present  defendants  obtained  a  take-note 
from  the  Earl  of  Powys,  and  they  employed  an  engineer  to  inspect 
and  report  on  the  mine.  He  made  his  report  in  April,  1848,  which 
was  of  a  very  favourable  character.  The  defendants  acted  on  his 
suggestions  to  some  extent ;  they  employed  men  to  work  at  the 
mine,  rather  to  examine  the  state  of  it  and  to  clear  out  the  leveb 
than  to  begin  any  serious  and  effective  working  of  it,  and  they 

(1)  Smith  V.  Chadwick  (1881)  20  Ch.  D.  27,  67,  31  L.  J.  Ch.  597,  46  L.  T.  702, 
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began  to  drive  the  level  as  recommended.  They  adopted  this  course,  Jennikos 
apparently  with  a  view  of  forming  a  Company,  when  they  should  be  bbouohton. 
in  a  state  sufficiently  advanced  to  be  able  to  form  a  correct  estimate 
of  the  probable  value  of  the  mine,  and  they  continued  to  proceed  in 
this  coarse  till  the  middle  of  the  year  1850,  and  in  so  doing  they 
spent  several  hundred  pounds.  In  June  of  that  year,  they  obtained, 
from  the  Earl  of  Fowys,  a  lease  for  twenty-one  years  of  the  mine, 
by  which  they  were  to  pay  a  royalty  of  one-tenth  of  all  the  ore 
raised.  Having  so  done,  and  with  a  view  of  issuing  prospectuses, 
in  order  to  form  the  Company,  they  employed  Mr.  Bell  Williams,  a 
surveyor  and  land-agent,  to  examine  the  mine.  He  made  his 
report  in  the  month  of  August,  1850.  In  September  the  advertise- 
ments for  the  formation  of  the  Company  were  published,  and  Mr. 
Bell  Williams's  report  was  printed  and  circulated.  In  the  same 
month  of  September,  the  plaintiff  visited  the  mine,  in  company 
with  the  defendant,  Bichard  Broughton.  The  plaintiff  read  these 
advertisements,  and  the  report  of  Mr.  Bell  Williams,  and  applied  to 
take  shares  in  the  proposed  Company.  *0n  the  12th  of  October,  [  *236  ] 
1850,  he  attended  a  meeting  for  the  purpose  of  settling  the  plan  on 
which  the  Company  was  to  be  established ;  and  he  took  an  active 
part  in  settling  the  draft  of  the  minute  of  the  meeting,  and  of  the 
rules  of  the  Company.  At  this  meeting  the  plaintiff  took  250  shares, 
at  82.  each,  and  the  defendants,  and  Mr.  Bell  Williams,  took  other 
shares,  making  together  960,  out  of  the  1,600  shares  of  which 
the  Ck>mpany  was  to  consist. 

On  the  1st  of  November  following,  the  plaintiff  again  visited  the 
niine,  in  company  with  the  defendants,  Bobert  Broughton,  and 
Bihby,  and  he  proceeded  to  examine  it  in  their  presence,  and  in 
that  of  Edward  Hampson,  the  captain  of  the  mine;  and  on  this 
occasion  Thomas  Hampson,  one  of  the  miners  working  in  it,  raised 
ore  there,  in  the  presence  of  the  plaintiff,  for  the  purpose  of  his 
examination.  Both  the  Hampsons,  and  other  witnesses,  spoke  of 
the  mine  as  being,  at  the  time  of  this  second  visit,  in  a  very 
promising  state  and  appearance.  The  plaintiff,  on  his  return,  took 
464  additional  shares  at  the  same  price,  and  on  the  5th  of  January 
following,  he  took  five  more  shares,  making  in  the  whole  719 
shares. 

In  April  following,  the  plaintiff  became  doubtful  as  to  the  success 
of  the  adventure ;  he  employed  an  engineer  to  examine  the  mine, 
and  it  was  afterwards  examined  by  engineers  of  eminence  on  both 
sides-     Their  opinions  and  testimony  were  conflicting.     On  the  one 
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Jennings     side,  it  was  said,  that  the  report  of  Mr.  Bell  Williams  was  incorrect, 

Brouohton.    in  various  essential  particulars,  and  that  the  speculation  was  an 

utter  failure,  but,  on  the  other  side,  the  contrary  was  as  positively 

asserted.     The  reports,  however,  of  the  produce  of  the  mine,  up  to 

[  *2a7  ]       the  *present  time,  showed  it  to  be  a  very  unprofitable  speculation. 

The  plaintiff,  insisting  that  there  had  been  a  misrepresentation 
in  the  advertisement  and  in  the  report  of  Mr.  Bell  Williams,  on 
the  faith  of  which  (as  he  alleged)  he  had  taken  his  shares,  filed 
this  bill,  in  October,  1861,  against  Eichard  and  Robert  Broughlon, 
and  Bibby,  praying,  in  effect,  a  declaration  that  the  sales  of  the 
shares  had  been  obtained  through  the  misrepresentations  of  the 
defendants,  and  that  they  might  be  decreed  to  repay  the  plaintiff 
the  purchase-money  and  the  calls  paid  by  him,  the  plaintiff  offering 
to  re-transfer  the  shares. 

The  specific  misrepresentations  alleged  by  the  plaintiff  were: 
First,  that  the  advertisement  and  report  stated,  that  the  vein  of 
lead  ore,  in  level  No.  8,  was  two  feet  wide.  Secondly,  that  it  had 
been  proved  to  be  so  for  ten  fathoms.  Thirdly,  that  *'  the  lead  on 
bank  "  was  about  fifty  tons,  and  would  be  available  for  a  first  divi- 
dend to  the  shareholders  joining  during  that  month.  Fourthly, 
that  the  level  No.  1  was  capable  of  yielding  sixty  tons  of  ore  in  a 
distance  of  ninety  yards.  Fifthly,  that  the  slate  quarries  belong- 
ing to  the  property  were  of  a  very  valuable  description,  and  would 
add  to  the  success  of  the  speculation;  and,  sixthly,  they  com- 
plained that  the  general  description  of  the  mine  was  untrue  and 
exaggerated. 

Mr.   Willcockf  Mr.   W.  M.  James  and  Mr.  Haiinson,  for  the 
plaintiff. 

Mr,  R.  Palmer,  Mr.  Gifard,  and  Mr.  Kenyon,  for  the  defendants. 

[  238  ]  The  following  cases  were  relied  on  :  Cornfoot  v.  Fowke  (l) ;  Pasley 

V.  Freeman  (2);  Adamson  v.  Jam«  (3) ;  Hichens  v.  Congreve{4); 
Buirowes  v.  Lock  (6) ;  Ainslie  v.  Medlycott  (6) ;  Dent  v.  Bennett  (7); 
Hunter  v.  Atkins  (8) ;  Attwood  v.  Small  (9) ;  Ptdsford  v.  liichards  (lo) ; 
EdwardsY.  M'Leay  (ii) ;  ReyneU  v.  Sjprye  (12) ;  Butiies  v.  PenneU  (i3). 
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The  Master  op  the  Bolls  reserved  his  judgment.  Jennincjh 

r, 
Bboughtok. 
Thb  Mastbb  of  the  Bolls  (after  a  short  outline  of  the  case,      juHt2z. 

proceeded) : 

In  this  case  I  repeat  the  observations  I  made  in  Pulsford  v. 
RicharcU  {l)j  that  1  entertain  no  doubt,  that  persons  \vho  take 
shares  upon  the  formation  of  a  Company,  and  the  directors  who 
form  it,  are  contracting  parties,  and  that  the  prospectus  and 
advertisements  issued  by  the  directors  are  the  representations, 
qua  dant  locum  contractui.  If  these  representations  contain 
false  statements,  which  cannot  be  made  good  by  the  persons  who 
made  them,  the  person  who  took  those  shares,  on  the  faith  of 
them,  may,  in  my  opinion,  avoid  the  contract,  and  require  the 
founders  of  the  Company  to  restore  him  to  the  position  he  was  in 
when  he  took  *  these  shares.  To  apply  what  I  said  in  that  case  to  [  *239  ] 
the  present,  what  I  have  first  to  consider  is  this :  whether  the 
prospectus  and  advertisements,  so  issued,  contained  such  mis- 
representation, or  such  suppression  of  existing  facts,  as,  if  the  real 
truth  had  been  stated,  it  is  reasonable  to  believe,  that  the  plaintiff 
would  not  have  entered  into  the  contract ;  that  is,  that  he  would 
not  have  taken  the  shares  which  were  originally  allotted  to  him 
and  those  which  he  purchased  in  the  course  of  that  year.  But 
even  if  this  should  be  determined  in  the  affirmative,  it  will  not  be 
conclusive  in  the  plaintiff's  favour,  because,  if  the  plaintiff  knew 
what  the  circumstances  connected  with  the  mine  really  were,  and 
was  cognizant  of  the  fact  that  these  representations  were  inaccurate, 
he  cannot  afterwards  complain.  And  it  is  always  to  be  borne  in 
mind,  in  suits  of  this  nature,  that  the  burthen  of  proving  that  the 
representations  were  false,  and  that  he  acted  on  the  faith  of  them, 
Ues  upon  the  plaintiff. 

A  perusal  of  the  evidence  in  this  case  confirms  an  observation  I 
made  in  the  course  of  the  argument,  that,  in  my  opinion,  the 
defendants  are  bound  by  the  representations  made  by  Mr.  Bell 
Williams,  in  his  report  and  in  the  advertisements  issued  by  him. 
I  am  of  opinion  that,  in  these  respects,  he  acted  as  the  agent  of 
the  defendants,  the  lessees,  and  that  they  sanctioned  and  approved 
of  what  he  did. 

In  considering  the  effect  of  these  documents,  a  distinction 
must  be  taken  between  that  part  of  them  which  gives  a  general 
description  of  the  prospects  and  capabilities  of  the  mine,  and  that 

(1)  Ante,  p.  48. 
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Jf.nmn(}8  park  which  gives  a  specific  account  of  what  is  to  l)e  there  seen. 
Bbouohton.  With  respect  to  the  former,  it  is  fit  to  ohserve,  that  the  workiAg  of 
[*240]  a  mine  is  essentially  a  speculation  of  a  doubtful  ^character;  that 
the  most  promising-looking  mine  may  shortly  become  unproductive, 
that  the  most  unfavourable  appearances  in  a  mine  may  rapidly 
disappear ;  and,  further,  that  this  character  is  more  prevalent  in 
mines  of  lead,  copper  and  tin,  than  in  those  of  coal  and  iron  stone. 

The  specific  misrepresentations  alleged  by  the  plaintiff  may 
be  thus  divided :  (His  Honour  here  stated  them  (l),  and  having 
examined  the  evidence  on  the  first  and  second  points  proceeded.) 

As  to  the  first  and  second  of  these  statements,  I  am  of  opinion, 
upon  this  evidence,  that  the  plaintiff  has  failed  in  showing  this 
statement,  as  to  the  width  and  continuation  of  the  vein,  to  have 
been  a  misrepresentation.  If  I  were  compelled  to  come  to  a  precise 
conclusion  on  the  subject  I  should  believe,  that  the  report  was 
accurate  at  the  time  it  was  made,  although  the  subsequent  work- 
ings have  removed  it,  and  have  shown  that  the  promises  it  held 
out  were  fallacious. 

With  respect  to  the  third,  viz.  the  account  of  the  ore  on  the 
bank,  it  was  undoubtedly  inaccurate,  for  it  turns  out  to  consist 
of  barely  ten  tons.  But  the  plaintiff  cannot  complain  of  this, 
because,  before  he  took  the  shares,  he  knew  that  the  account  of 
the  ore  on  the  bank  had  never  been  ascertained,  and  that  fifty 
tons  greatly  exceeded  the  amount  of  it,  inasmuch  as  this  question 
was  discussed  at  the  meeting  of  12th  of  October,  1850,  at  which  the 
ore  on  the  bank  was  estimated,  at  a  rough  guess,  as  twenty  tons 
and  no  more,  and  set  down  for  at  that  amount,  in  the  presence  of 
the  plaintiff  and  before  he  took  any  shares. 
[  241  ]  With  respect  to  the  fourth  statement,  I  am  of  opinion  that  the 

account  in  the  report  is  not,  that  the  level.  No.  1,  is  capable  of 
producing  sixty  tons  of  ore  in  a  distance  of  ninety  yards,  but  that 
it  is  an  allegation,  that  the  level  there  described  has  been  driven 
through  ore,  which,  in  the  course  of  that  operation,  yielded  that 
amount  of  ore,  and  this  fact  is  proved  in  the  evidence  in  the  cause, 
although  it  took  place  before  the  defendants  had  any  concern  in 
the  mine. 

With  regard  to  the  fifth  misrepresentation,  the  slate  quarries 
are,  undoubtedly,  with  the  present  means  of  transit,  worth  nothing. 
But  I  am  of  opinion,  that  the  plaintiff  cannot  complain  of  this 
statement,  because  it  is  established  in  evidence,  that  before  he 

(1)  See  ante.  p.  122. 
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took  his  shares  the  defendant  Bibby  stated,  that  in  his  opinion     Jekninob 
they  were  worth  little  or  nothing,  and  because  it  is  clear  to  me,  on  bbouohton. 
the  evidence,  that  in  fact  they  did  not  form  the  material  grounds 
of  the  adventure,  and  that  the  plaintiff  relied  upon  the  prospects 
which  were  held  out  with  regard  to  the  lead  expected  to  be  found 
in  the  mine. 

I  have  already  disposed  of  the  statement  respecting  the  general 
appearance  and  promise  of  the  mine,  by  the  observations  I  have 
already  made  with  respect  to  adventures  of  this  nature ;  and  the 
result  of  the  whole  evidence  is,  that,  in  my  opinion,  that  report 
stated,  in  the  most  favourable  manner,  and,  it  may  be  said,  in 
glowing  and  exaggerated  colours,  what  really  was  to  be  found  in 
the  mine,  but  I  cannot  find  such  representations  as  would  entitle 
the  plaintiff  to  avoid  the  contract  he  has  entered  into. 

Upon  the  most  careful  review  I  am  able  to  form  of  the  whole 
subject  and  the  evidence,  it  appears  to  me,  that  the  same  sources 
of  information  were  open  to  the  ^plaintiff  and  the  defendants,  and  [  *242  ] 
that  they  alike  availed  themselves  of  the  same  means  of  obtaining 
their  information.  The  plaintiff  paid  two  visits  to  the  mine,  one 
before  be  took  any  shares,  and  the  other  before  he  took  the  latter 
and  larger  portion ;  and  although  I  consider  that  the  mere  inspec- 
tion of  a  mine,  by  an  unscientific  person,  amounts  to  little  or 
nothing,  yet,  in  this  case,  the  result  of  the  evidence  satisfies  me, 
that  he  carefully  inquired,  from  the  persons  competent  to  give  him 
correct  information  as  to  the  state  of  the  lodes,  and  that  he  examined 
them  himself  to  ascertain  their  accuracy.  If  indeed  an  ignorant 
person  went  into  a  mine  for  the  purpose  of  ascertaining  the  correct- 
n^s  of  the  appearance  alleged  to  exist,  and  was  shown  something 
which  he  was  told  to  be  ore,  which  in  truth  was  not  so,  I  should 
regard  it  only  as  an  additional  badge  of  fraud ;  but  if  he  was  told 
the  truth,  he  had  in  fact  an  opportunity  personally  of  testing  the 
correctness  of  the  representations  made.  I  think,  on  the  evidence, 
he  went  there  for  this  purpose,  and  that  the  information  given  to 
him  by  the  miners  and  others,  on  these  visits,  was  accurate,  and 
that  if  he  was  deceived  thereby  it  was  by  himself  drawing  false  and 
exaggerated  inferences  from  the  information  he  so  obtained.  I  am 
of  opinion  that  he  founded  his  conduct  in  taking  shares,  as  much 
upon  that  information,  so  obtained  in  the  mine,  as  upon  the  state- 
ments contained  in  the  report  and  advertisements.  This  opinion 
is  confirmed  by  what  occurred  on  the  Ist  November,  1850,  on  the 
occasion  of  his  second  visit.     At  that  time  the  mine  looked  very 
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Jennings  favourable.  One  of  the  men  then  at  work  raised  a  large  piece  of 
Bbouohton.  ^^®  ^^  ^^^  presence,  and  he  was  so  satisfied  with  the  prospects  of 
the  concern,  that  he  forthwith  procured  all  the  additional  shares  he 
could  in  the  concern,  unsolicited  by  any  one,  without  any  fresh 
information,  other  than  that  which  he  obtained  from  the  captain 
[  *243  ]  of  the  mine  and  *the  men  at  work  therein,  on  the  occasion  of  this 
second  visit. 

I  see  no  evidence  of  mala  fides  or  fraud  on  the  part  of  the 
defendants.  They  knew,  apparently,  as  little  of  the  mine  as  he 
did ;  they  were  desirous  to  enter  into  a  speculation  to  work  this 
mine,  and  no  doubt,  at  the  same  time,  to  make  the  most  of  the 
lease  they  had  obtained  from  Lord  Fowys.  They  did  not  sell 
the  whole  concern  ;  they  retained  three-eighths  of  the  whole  interest 
and  the  entire  control  of  the  working  it,  and  they  and  the  plaintiff 
were  so  satisfied  with  the  probable  success  of  it,  that  in  January, 
1851,  they  refused  to  part  with  any  shares,  although  a  considerable 
premium  was  offered  to  induce  them  so  to  do.  Mr.  Bell  Williams 
also  showed  that  he  believed  in  the  accuracy  of  the  report  he  had 
made,  by  himself  accepting  shares  in  the  concern. 

The  previous  workings  of  the  defendants  I  have  already  disposed 
of  in  my  preliminary  observations.  If  it  had  been  shown,  that  the 
defendants  had  worked  the  mine  unprofitably  for  several  years,  and 
then  finding  that  no  profit  could  be  derived  from  it,  had  determined 
to  make  it  profitable,  by  getting  up  a  sort  of  bubble  Company,  the 
case  would  have  borne  a  very  different  aspect  The  previous  work- 
ings of  the  defendants  were,  I  am  satisfied  on  the  evidence,  onlv 
sufficient  to  enable  them  to  examine  and  test  the  levels  and  veins, 
and  to  put  it  in  a  state  in  which  it  might  be  worked,  and  that  their 
plan,  from  the  beginning,  was  to  work  it  by  a  Company,  in  which 
they  were  to  have  a  large  interest,  and  over  which  they  were  to  have 
the  control,  and  that  the  previous  workings  were  made  only  with 
a  view  to  get  the  mine  into  such  a  state  that  it  might  be  worked  by 
a  Company,  to  be  brought  out  for  that  purpose. 
[  244  ]  The  real   state  of  the   case  I  believe  to  be,  that  the  plaintiff 

embarked  in  this  scheme  with  his  eyes  open,  knowing  all  that  was 
then  to  be  known,  but  with  an  exaggerated  and  undue  expectation 
of  success,  and  that  he  has  now  fallen  into  the  opposite  extreme. 
In  adventures  of  this  description,  so  little  can  ever  be  accurately 
known  of  the  future  produce  of  the  mine,  that  the  expectations  of 
success  probably,  in  a  great  degree,  depend  on  the  temperament  of 
the  person  who  engages  in  them,  and  most  persons  are  apt  to  believe, 
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that  the  present  appearances  will  continue,  whether  for  good  or     Jennings 

®^^'-  Bboughton. 

Bat  reviewing  the  whole  matter,  as  carefully  and  as  attentively 
as  I  can,  I  entertain  no  doubt,  that  the  plainti£f  did  not  embark  in 
this  speculation,  in  consequence  of  or  on  the  faith  of  any  mis- 
representation made  by  the  defendants,  respecting  the  character  of 
this  mine  and  the  probable  chances  of  success  in  working  it. 

The  result  therefore  is,  that  the  bill  must  be  dismissed,  and  with 
costs. 

[The  plaintiff  appealed  from  this  decision,  as  reported  in  5  D.  M. 
&  G.  126 — 140,  but  the  appeal  was  dismissed  by  the  Lords  Justices, 
who  delivered  judgment  as  follows  :] 

Thb  Lord  Justice  Knight  Bruce:  lg54^ 

This  cause  (which,  produced  in  the  principality  of  Wales,  is  not        "^^   ^' 
without  some  marks  of  its  domicil  of  origin)  was  instituted  in  the     [  5  D.  m.  & 

O.  I2H  1 

year  1851,  for  setting  aside  certain  sales,  made  to  the  plaintiff,  and 
obtaining  accordingly  a  return  of  his  purchase-money,  with  interest ; 
the  ground  of  the  relief  prayed  being  certain  alleged  misrepresen- 
tations of  fact,  which  he  states  to  have  been  made  to  him  by  the 
defendants,  the  vendors,  or  under  their  authority  and  direction. 
The  defendants,  resisting  the  demand,  put  in  answers  not  favourable 
to  the  plaintiff's  case,  which  were  replied  to,  and  much  evidence, 
oral  and  documentary,  was  adduced  on  either  side.  The  cause 
thus  constructed,  was  heard  at  sufficient  length  before  his  Honour 
the  Master  of  the  Bolls,  who,  in  J[mie  last,  after  time  taken  to 
consider  of  his  judgment,  dismissed  the  bill  with  costs.  The  appeal 
from  this  decision, — an  appeal  debated  by  six  learned  counsel  during 
many  days,  not  at  less  length  nor  with  less  minuteness  before  us 
than  were  bestowed  on  the  matter  at  the  Bolls, — we  are  now  to 
dispose  of. 

It  appears,  that  in  the  year  1850,  the  defendants,  having  obtained 
a  grant  or  lease  from  Lord  Powys,  dated  the  20th  of  August  in  that 
year  (by  which  the  right  of  mining  within  a  tract  of  mountain  land, 
called  Craig  y  Mwyn,  in  Montgomeryshire,  containing  veins  of  lead 
ore,  the  main  or  sole  object  of  pursuit  and  attention,  was  demised 
to  the  defendants  for  twenty-one  years  from  the  24th  of  June,  1850), 
proceeded  to  the  formation  of  a  Company  for  working  under  the 
grant,  to  consist  of  themselves  and  others,  who  might  be  induced  to 
take  shares  in  the  undertaking.    This  plan  having  been  carried  into 
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Jenvinos  operation,  various  persons,  including  the  plaintiff,  did  take  shares. 
Bbouohtox.  ^h®  shares  were  1,600  in  the  whole,  *but  many  were  retained  by 
[  ^129  ]  the  defendants.  The  plaintiff,  at  different  times,  between  the  com- 
mencement of  October,  1860,  and  the  end  of  January,  1851,  bought 
719  shares,  that  is  to  say,  714  directly  of  the  defendants  for  con- 
siderable sums  of  money,  and  five  of  a  person  who  had  acquired 
them  from  the  defendants.  These  719  shares  the  plaintiff  alleges 
that  he  was  induced  to  purchase  by  means  of  untrue  statements  of 
facts  materially  bearing  upon  the  condition  and  value  of  the 
property,  which  he  says  were  made  to  him  individually  and  par- 
ticularly, and  also  as  one  of  the  public,  by  the  defendants  and, 
under  their  authority,  by  Mr.  Bell  Williams,  an  agent  of  theirs, — 
made  (the  plaintiff  says)  in  part  orally,  but  contained  also  (he 
asserts)  in  a  report  of  Mr.  Bell  Williams,  which,  in  fact,  was  pro- 
mulgated in  August,  1860, — another  report  of  that  gentleman 
which,  in  fact,  was  promulgated  in  October,  1850, — and  certain 
advertisements  that,  in  fact,  appeared  in  a  periodical  publication, 
called  the  Mining  Journal,  in  the  same  October  and  September 
also  of  that  year. 

And  here  I  may  pause  for  the  purpose  of  mentioning  that  the 
plaintiff  is  a  barrister,  who,  called  to  the  Bar  before  the  year  1850, 
was  in  that  year  between  thirty  and  thirty-five  years  of  age,  and 
his  letters  of  December,  1850,  as  well  as  other  circumstances  in 
proof,  show  to  my  apprehension  plainly  that  he  is  a  person  whose 
intelligence  and  capacity  are  above  or  certainly  not  below  mediocrity, 
and  that,  throughout  the  years  1860  and  1861,  he  was  (to  use  a 
familiar  phrase)  very  well  able  to  take  care  of  himself.  The 
defendants  (who  inhabit  the  frontier  of  England  and  North  Wales) 
call  themselves  or  are  called  esquires,  and  have,  I  dare  say,  as  good 
a  title  to  that  designation  as  the  majority  of  those  who  use  it. 
[  130  ]  It  appears  that  the  plaintiff,  in  September,  1860,  made  one  visit 

of  inspection  to  the  mine,  and  on  the  1st  of  November  following 
another  (some  of  his  shares  having  been  taken  after  and  some 
before  that  day),  and,  whether  well  informed  or  unlearned  in 
geology,  mineralogy  or  mining,  it  was  through  his  own  choice  if  he 
did  not — but  I  think  it  a  just  inference  from  the  evidence  that 
he  did — on  each  of  those  occasions  fully  inspect  and  fully  examine 
the  mine,  so  far  as  physically  possible ;  and  it  must,  on  the  evidence, 
as  I  consider,  be  taken  that,  on  both  occasions,  he  saw  there  what- 
ever with  or  without  the  aid  of  lamp  or  candle  was  an  object  of  sight. 
(After  adverting  to  the  evidence  on  the  subject  of  this  inspection, 
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his  Lordship  said :)  I  am  not  siirprised  that  the  Master  of  the  Bolls  Jennixos 
Bhoald  not  have  been  satisfied  that  the  plaintiff,  in  making  any  bbouohton. 
one  of  his  pnrehases,  relied  upon  any  information  beyond  that 
which  he  derived  by  means  merely  of  his  own  inspection  of  the 
mine.  And  I  consider  it  a  view  of  his  case  rather  favoorable  than 
nnjust  to  him  to  represent  and  treat  the  validity  and  success  or  the 
weakness  and  &iliire  of  his  title  to  a  decree  as  depending  on  these 
three  questions : 

First,  in  the  statements  or  representations  concerning  the  mine 
that  were  published  or  made  by  the  defendants  and  Mr.  Bell 
Williams,  or  by  any  one  or  more  of  them,  or  in  any  one  of  those 
statements  or  representations,  was  there  any  ontme  assertion 
material  in  its  natore,  that  is  to  say,  which,  taken  as  tnie,  added 
substantially  to  the  value  or  promise  of  the  mine,  and  was  not 
evidently  conjectural  merely? 

In  the  second  place,  if  so,  was  any  such  untrue  assertion  published 
or  made  without  a  beUef  in  its  truth  by  the  i>er8on  or  i>ersons 
publishing  or  making  it  ? 

And  thirdly,  if  not,  was  the  belief  entertained  without  fair  or       [  isi  ] 
reasonable  ground? 

Before  proceeding  however,  to  the  consideration  of  these  questions 
it  is  necessary  to  exclude  from  them,  and  from  the  controversy 
altogether,  every  assertion  (if  there  was  any)  which  the  visible 
state  of  the  mine,  at  the  time  of  either  of  the  plaintiff's  two  inspec- 
tions of  it  contradicted.  The  defendants,  whether  admitting  or 
denying  any  misrepresentation,  are  entitled  to  the  application  and 
protection  of  the  principles  on  which  Dyer  v.  Hargrave{\)  was 
decided  by  Sir  W.  Gbint.  It  makes  no  difference  in  substance  for 
the  present  purpose,  at  least  in  the  plaintiff's  favour,  that  Dyer  v. 
Hargrate  was  a  case  of  specific  performance  and  this  a  rescinding 
bill.  I  desire  to  be  understood  as  at  once  giving  my  opinion  against 
the  plaintiff  with  regard  to  every  "  object  of  sense  "  which  on  either 
visit  to  the  mine  he  may,  as  an  educated  man  of  ordinary  intelli- 
gence, having  the  use  of  his  eyes,  his  mind  on  the  alert  and  his 
interest  awakened,  be  reasonably  taken  (whether  much  or  little  of 
a  workman  or  a  philosopher)  to  have  observed ;  and  nothing  that 
I  shall  say  is  to  be  received  or  interpreted  as  extending  to  any  such 
matter. 

Now,  supposing  the  first  of  the  three  questions  to  be  answered 
adversely  to  the  plaintiff,  I  need  not  say  that  his  case  whollj  fails ; 
(1)  8  R.  R.  36  (10  Vee.  606). 
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jENKiNOfl     but,  supposing  it  to  be  answered  in  his  favour,  I  conceive  that,  if 
Bbouohtoh.    *^®  other  two  ought  to  be  answered  in  favour  of  the  defendants, 
the  case  of  the  plaintiff  also  fails  altogether ;  and,  unless  various 
witnesses  in  the  cause  on  the  part  of  the  defendants  ought  to  be 
considered  as  perjured  or  very  greatly  in  error  as  to  matters  of 
[  *132  ]      alleged  fact,  the  plaintiff's  *case,  viewed  as  I  have  just  been  men- 
tioning, does  fail  entirely.    (After  a  minute  examination  of  the 
evidence,  his  Lordship  said:)  As  to  the  first,  then,  of  the  three 
questions,  I  acknowledge  that  I  entertain  doubt ;  but  it  is  upon  the 
plaintiff  that  the  burden  of  the  proof  rests.    As  to  the  second  and 
third,  however,  I  am  satisfied  that,  upon  the  materials  before  the 
Court,  his  case  ought  to  be  treated  as  without  foundation.    I  must 
therefore  hold  one  of  two  things  to  be  right — either  that  the  bill 
should  stand  dismissed,  or  that  there  should  be  an  oral  examination 
of  witnesses  in  open  Court  before  ourselves.    Between  these  two 
I  have  hesitated ;  but  my  opinion,  ultimately  formed,  is,  that  the 
bill  should  stand  dismissed — not  because  of  the  great  (I  had  almost 
said,  considering  the  nature,  while  not  forgetting  the  domicile,  of 
this  cause,  the  prodigious)  amount  of  the  time  of  the  Court  of 
Chancery,  that  at  the  Rolls  and  here,  has  been  consumed  by  the 
present  litigation — but  because  the  plaintiff,  if  his  alleged  case  or 
any  substantial  part  of  it  is  well  founded  in  merits,  can  obtain 
redress  by  an  action,  in  which  he  may  recover  just  damages ;  and 
because  the  controversy  is  such  in  local  origin,  is  such  in  kind,  is 
dependent  mainly  on  the  credit  of  such  witnesses,  and  is  so  likely 
to  be  usefully  assisted  by  a  special  jury,  (if  not  of  Montgomeryshire) 
of  Shropshire,  by  a  view,  and  by  the  experience  of  a  Judge  accus- 
tomed to  circuit  business,  that,  supposing  the  dispute  one  that 
ought  not  here  and  now  to  end,  an  action  seems  to  me  the  coarse 
by  which  justice  may  most  probably  be  attained  by  the  plaintiff, 
if  he  has  not  already  attained  it. 

I  think  that  the  order  dismissing  the  bill  with  costs  must  be 

afi&rmed ;  but  I  have  no  objection  to  add  a  declaration,  not  I 

believe  asked  at  the  Bolls,  that  the  dismissal  is  without  prejudice 

[  *133  ]       to  an  action.    With  regard  *to  the  costs  of  the  appeal,  I  think  that 

the  defendants  should  only  take  the  deposit. 

Thb  Lord  Justice  Turner: 

This  bill  is  filed  for  the  purpose  of  rescinding  two  several 
purchases  made  by  the  plaintiff  from  the  defendants  of  250  and 
464  shares  in  a  Mining  Company,  formed  for  working  some  mines 
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or  supposed  mines  in  a  tract  of  land  called  Craig  y  Mwyn,  and  of     Jennings 
having  the  purchase-money  for  the  shares,  and  several  sums  of  brouohton. 
money  paid  for  calls  upon  them,  refunded  by  the  defendants  to  the 
plaintiff. 

The  tract  of  land  called  Craig  y  Mwyn  is  of  large  extent,  and  is 
situate  in  a  mineral  district.  It  appears  to  have  been  worked  by 
different  persons  at  different  times  for  many  years  anterior  to  the 
year  1843.  In  the  month  of  April,  1848,  the  defendant  Bibby, 
who  was  a  general  shopkeeper  in  the  neighbourhood,  obtained  a 
licence  to  work  it,  and  he  associated  with  him,  in  the  undertaking, 
the  defendant  Robert  Broughton,  who  was  a  surgeon.  The  defen- 
dant, B.  N.  Broughton,  who  is  a  woolstapler,  afterwards  joined  in 
the  undertaking  in  the  year  1845.  The  licence,  originally  granted 
to  the  defendant  Bibby,  was  for  a  year  only,  but  it  was  renewed 
annoally  up  to  the  year  1850,  when  a  lease,  dated  the  20th  of 
AuguBtp  1850,  was  granted  to  all  the  defendants  for  a  term  of 
twenty-one  years,  at  a  royalty  of  1-lOth,  with  the  usual  powers  and 
subject  to  the  usual  covenants  contained  in  mining  leases.  Upon 
the  lease  being  granted,  the  defendants  determined  to  form  a  Com- 
pany for  carrying  on  the  works,  dividing  the  concern  into  1,600 
shares,  on  which  they  ultimately  fixed  the  price  of  8Z.  per  share. 
The  Company  was  formed  on  the  12th  of  October,  1850,  on  which 
day  the  plaintiff  became  the  purchaser  of  the  250  shares,  and 
he  afterwards  purchased  the  464  shares  ^early  in  the  following  [  •lu  l 
month  of  November.  Several  calls  have  been  made  upon  the 
shares  to  the  amount  in  the  whole  of  11.  6$.  per  share.  This 
billy  which  was  filed  in  October,  1851,  rests  upon  the  ground 
that  the  plaintiff  was  induced  to  purchase  these  shares  by  false 
and  fraudulent  representations,  made  by  or  by  the  authority  of 
the  defendants ;  and  the  bill  alleges  that  the  plaintiff  first  began 
to  saspect  the  fraud  which  bad  been  practised  upon  him  in  the 
month  of  March,  1851,  and  that  his  suspicions  were  afterwards 
confirmed  by  inquiries  made  in  the  months  of  April  and  May  in 
that  year. 

The  representations  impeached  by  the  bill  are,  for  the  most  part, 
contained  in  the  following  documents :  A  report  of  Bell  Williams 
(a  surveyor  who  was  employed  by  the  defendants  to  inspect  the 
mines),  dated  the  10th  of  August,  1850 ;  an  advertisement  in  the 
Mining  Journal  of  the  Slst  of  August,  1850;  another  advertisement 
inserted  weekly  in  the  same  journal  from  the  7th  of  September  to 
the  5th  of  October,  1850 ;  another  report  of  Bell  Williams,  dated 
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Jennings     the  iBt  of  October,  1850,  and  a  third  advertisement  in  the  Mining 
Bboug'hton.   Journal  of  the  19th  of  October,  1860. 

To  the  report  of  the  10th  of  August,  1860,  it  was  in  the  first  place 
objected  that  it  purports  to  be  made  upon  a  view  of  the  mine  taken 
by  Bell  Williams,  whereas  the  evidence  shows  that  it  was,  for  the 
most  part,  founded  upon  communications  made  to  him  by  the 
defendant  Bibby;  and  if  the  report  had  been  descriptive  of  the 
future  prospects  of  the  mine,  I  think  there  would  have  been  some 
weight  in  this  objection,  for  then  it  might  perhaps  have  been  justly 
said  that  the  plaintiff  was  entitled  to  trust,  and  did  trust,  to  the 
competency  and  absence  of  bias  of  the  person  by  whom  those  pros- 
pects were  described ;  but  this  report  seems  to  me  to  be  descriptive 
[  *i^  ]  ^merely  of  things  either  past  or  present ;  and  if  therefore  it  be  true 
in  fact,  I  do  not  see  how  it  can  be  material  from  whom  the  descrip- 
tion emanated.  If  it  be  untrue  in  fact,  it  is  of  course  open  to 
impeachment  upon  that  ground,  without  reference  to  the  question 
from  whom  the  description  contained  in  it  proceeded.  It  was 
farther  objected  to  this  report,  that  it  speaks  of  things  as  then 
existing  which  clearly  did  not  exist  at  the  time, — that  it  refers  to 
the  present  time  what  wholly  belonged  to  the  past;  and  this 
observation  was  particularly  applied  to  the  description  given  by 
the  report  of  the  level.  No.  1.  It  was  said  that  the  word  '*  yield- 
ing "  in  this  description  imported  **  then  yielding " ;  but  credit 
must  be  given  to  persons  who  purchase  property  upon  the  faith 
of  written  statements  for  something  more  than  a  mere  cursory 
glance  at  the  statements,  on  the  faith  of  which  they  purchase  ;  and 
a  very  slight  examination  of  this  statement  proves  that  it  could  not 
be  intended  to  refer  to  what  was  then  going  on. 

(His  Lordship  adverted  to  portions  of  the  document  leading  to 
this  conclusion,  and  then  compared  its  statements  with  various 
portions  of  the  evidence ;  and  with  respect  to  the  statements  as  to 
level  No.  1,  his  Lordship  expressed  his  opinion  that  these  were 
borne  out  by  the  evidence.  His  Lordship  then  proceeded  as  follows :) 
There  is,  however,  a  part  of  the  description  of  this  level  which 
certainly  is  not  borne  out  by  the  evidence.  It  is  that  part  which 
describes  the  lode  cut  through  and  showing  the  body  of  solid  ore 
to  be  resting  on  the  vein,  three  feet  wide,  largely  intermixed  with 
lumps  of  ore  and  calamine,  and  continuing  to  maintain  the  same 
width  and  characteristics  to  the  extent  of  the  present  workings, 
being  seventeen  yards  further.  I  find  no  evidence  to  warrant  this 
statement.    That  there  were  lumps  of  ore  in  this  level  is,  I  think, 
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proved ;  bat  I  see  no  proof  of  there  having  been  any  calamine,  and     Jknninos 

DO  proof  of  the  lode  'continuing  to  maintain  the  same  width  and  bbouohton. 

characteristics  for  the  seventeen  yards  which  are  mentioned.    Bell       [  ^136  ] 

Williams  indeed,  in  his  evidence,  states  that  the  driving  of  the 

seventeen  yards  had  not  laid  open  or  exposed  any  part  of  the  vein, 

and  that  his  condasion  as  to  the  lode  continuing  to  maintain  the 

same  width  and  characteristics  for  that  distance  was  founded  only 

on  the  fair  wall  which  the  side  of  the  vein  presented.    But  to  say 

that  these  statements  in  the  report  were  not  well  founded  is  one 

thing :  to  say  that  the  plaintiff  was  deceived  by  those  statements, 

or  was  induced  by  them  to  purchase  these  shares,  is  another  thing. 

Looking  at  the  character  which  the  plaintiff  gives  of  himself,  and 

which  is  given  of  him  by  his  witnesses,  I  think  it  impossible  to 

believe  that  he  could  have  been  at  all  induced  to  purchase  these 

shares  by  the  statement  of  there  being  lumps  of  calamine  in  this 

level.    And,  with  respect  to  the  lode  continuing  to  maintain  the 

same  width  and  characteristics,  the  plaintiff  was  twice  at  the  mine, 

once  before  he  purchased  any  shares,  and  the  second  time  in  the 

interval  between  his  two  purchases ;  and,  however  ignorant  he  may 

be  of  mining,  he  must  at  least  have  been  capable  of  seeing  whether 

the  vein  had  or  had  not  been  laid  open  behind  the  point  where  the 

solid  ore  was  presented  to  his  view.    If  it  had,  he  must  have  known 

what  were  its  characteristics.    If  (as  was  the  fact)  it  had  not,  he 

most  have  known  that  this  statement  could  only  be  matter  of 

speculation,  and  not  of  certainty. 

(After  adverting  to  the  part  of  the  report  relating  to  the  level, 
No.  2,  and  to  the  ore  found  upon  the  surface,  which  his  Lordship 
considered  also  to  be  abundantly  proved,  his  Lordship  continued  :)  I 
have  gone  thus  fully  through  this  report,  because  I  consider  it  to  be 
the  keystone  of  the  case.  If  these  parties  had  contemplated  fraud,  I 
think  distinct  indicia  of  it  would  have  appeared  in  this  report. 
Looking  at  the  evidence  'before  us,  I  do  not  find  any  such  indicia.  [  *137  ] 
My  examination  of  the  report  of  the  evidence  has  led  me  to  the 
conclusion  at  which  the  mining  engineers  examined  on  the  part 
of  the  defendant  have  arrived — that  this  report  was  a  bond  fide 
report,  and,  with  the  exception  of  the  passage  to  which  I  have 
adverted,  a  fair  report.  I  do  not  think  that  there  was  any  fraudu- 
lent intention  in  the  insertion  of  that  passage,  but  whether  there 
was  or  not,  I  am  of  opinion  that  under  the  circumstances  of  this 
case  the  plaintiff  cannot  found  any  title  to  relief  upon  the  ground 
ot  that  statement. 
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Jennixgh  The  next  document  is  the  advertisement  of  the  Slst  of  August, 
Bbouohton.  1850.  This  advertisement  is  a  mere  summary  of  the  report,  and 
brings  forward  no  new  statement,  except  the  statement  that  there 
are  already  thirty  tons  of  ore  at  the  surface.  It  appears,  however, 
by  the  evidence,  that  this  ore  was  then  in  bulk,  and  that  the  quantity 
of  lead  therefore  could  only  be  arrived  at  by  estimate,  and  the 
plaintiff  himself  was  afterwards  present  at  a  meeting  on  the  12th 
of  October,  1850,  at  which  the  quantity  of  ore  on  the  bank  was 
discussed.  The  defendant  Bibby  desired  that  it  should  be  stated 
at  a  low  rather  than  a  high  estimate ;  and  it  was  set  down  accord- 
ingly at  twenty  tons,  the  understanding  of  all  parties  being,  that  it 
was  only  from  guess  that  the  quantity  could  be  spoken  of.  It  is 
hardly  neces^^ary  to  say,  that  this  evidence  wholly  displaces  any 
title  in  the  plaintiff  to  relief  upon  the  ground  of  this  statement. 

The  documents  next  in  order  are  the  advertisements  in  the 
Mining  Journal  from  the  7th  of  September  to  the  5th  of  October, 
1850.  These  advertisements  contain  statements  which,  in  my 
judgment,  are  not  supported  by  the  evidence,  and  ought  not  k)  have 
been  made.  I  refer  particularly  to  the  statements  as  to  three 
[  *138  ]  lead  bearing  *veins  being  then  worked,  and  as  to  the  fifty  tons  of 
ore  on  the  bank.  If  therefore  these  documents  had  been  the  only 
documents,  and  the  plaintiff  had  relied  upon  these  documents 
alone,  I  am  very  much  disposed  to  think  he  would  have  been 
entitled  to  the  relief  prayed  by  this  bill.  But  how  does  the  case 
really  stand  in  this  respect?  The  plaintiff,  before  he  took  any 
shares,  had  before  him  not  merely  these  advertisements,  but  also 
Bell  Williams*  report  (to  which  I  have  already  referred),  and  his 
further  report,  to  which  I  shall  next  refer ;  and  he  states  in  his 
evidence,  that  it  was  upon  these  reports  he  mainly  relied.  He  was 
fully  competent  to  judge  of  the  difference  between  the  statements 
in  the  reports  and  in  these  advertisements,  and  he  relies  upon  the 
former  in  preference  to  the  latter.  There  is  also  the  conversation 
as  to  the  ore  on  the  bank,  to  which  I  have  already  adverted.  Again, 
he  himself  admits  in  his  evidence,  that  on  both  occasions  when  he 
visited  the  mines  before  he  purchased  any  shares,  and  in  the 
interval  between  his  purchases  he  went  through  the  levels  Nos.  S 
and  4,  where  the  lead  bearing  veins  described  in  these  advertise- 
ments as  being  then  worked  were  intersected,  and  it  is  clear  from 
the  evidence  of  Edward  Hampson,  that  he  was  no  inattentive 
observer  of  what  was  going  on. 

These  facts  taken  alone  would,  I  think,  be  sufGieient  to  show,  that 
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the  plaintiff  did  not  rely  upon  the  advertisements.  But  the  jENiraKos 
case  by  no  means  rests  here.  On  the  1st  of  November,  1850,  we  brouohton, 
find  him  in  conversation  with  Evans,  who,  being  then  about  to 
purchase  shares,  asks  his  opinion  as  to  the  mine,  and  his  answer  is, 
that,  judging  from  its  appearance,  there  was  a  strong  probability  of 
its  proving  a  profitable  mine.  And  again,  later  in  the  same  month, 
he  visits  at  Mr.  Evans's  house,  exhibits  the  map,  and  points  out 
and  explains  the  levels  of  the  mine,  and,  being  asked  his  opinion 
as  to  whether  there  *was  plenty  of  ore,  replies  that  he  has  no  doubt  [  *139  ] 
there  was  abundance,  but  that  his  only  fear  was,  lest  the  value  of 
the  lead  should  be  depreciated.  Putting  together  these  facts  and 
other  &cts  which  appear  in  the  case,  much  as  I  disapprove  these 
advertisements,  I  cannot  justify  to  myself  the  belief  that  the 
plaintiff  in  any  manner  relied  or  acted  upon  them.  (After  com- 
menting on  the  other  representations  made,  and  the  evidence  as  to 
their  accuracy,  and  saying  that  his  Lordship  did  not  consider  the 
case  carried  further  by  them,  bis  Lordship  said:)  There  are, 
however,  one  or  two  other  points  in  the  case  to  which  I  will  shortly 
refer.  I  think  it  clear  upon  the  evidence,  that  these  defendants,  if 
they  had  thought  proper  to  do  so,  might  have  sold  many  more 
shares  in  the  mine,  and  sold  them  at  a  premium;  and  that 
the  fact  of  their  not  having  done  so  is  strong  evidence  of  bona 
fide$  on  their  part.  1  think,  also,  that  in  cases  of  alleged 
fraud,  and  particularly  in  cases  of  fraud  affecting  property  of 
this  nature,  it  is  the  duty  of  any  one  complaining  of  the  fraud  to 
put  forward  his  complaint  at  the  earliest  possible  period. 

Now,  the  first  sale  of  the  lead  of  the  Company  took  place  early 
in  December,  1860.  The  quantity  then  sold  certainly  did  not 
correspond  with  the  prospects  held  out  by  the  reports  and  adver- 
tisements. Yet  the  plaintiff  made  no  complaint;  and,  on  the 
contrary,  at  the  meeting  in  January,  refused  to  sell  any  shares 
even  at  a  considerable  premium.  If  the  relief  prayed  by  this  bill 
be  granted,  how  are  the  defendants  to  be  compensated  for  the  loss 
which  they  may  have  sustained  by  not  having  been  placed  in  a 
position  to  sell  to  other  persons  who  might  have  been  well  content 
to  abide  the  risk,  from  which  the  plaintiff  desires  to  shrink  ?  I 
think  further,  that  it  sufficiently  appears  that  the  plaintiff  purchased 
these  shares  with  the  full  knowledge  that  he  was  'embarking  in  a  [  •140  ] 
speculative  concern,  and  the  intention  to  do  so.  In  proof  of  this 
I  may  refer,  amongst  other  evidence,  to  the  plaintiff's  letters  of  the 
Ist  and  2nd  April,  1861.    The  true  state  of  the  case  seems  to  me 
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to  be,  that  the  plaintiff  was  incited  by  the  prospect  of  large  gains, 
and  acted  too  hastily,  perhaps,  on  his  own  jadgment. 

And,  finally,  I  think  that  although  it  is  the  undoubted  daty  of 
this  Court  to  relieve  persons  who  have  been  deceived  by  false 
representations,  it  is  equally  the  duty  of  this  Court  to  be  careful 
that,  in  its  anxiety  to  correct  frauds,  it  does  not  enable  persans 
who  have  joined  with  others  in  speculations  to  convert  their 
speculations  into  certainties  at  the  expense  of  those  with  whom  they 
have  joined.  This,  in  my  opinion,  would  be  the  effect  of  giving 
the  plaintiff  the  relief  which  he  asks,  and,  I  think,  therefore,  that 
this  bill  has  been  properly  dismissed. 

I  have  felt  some  doubt  about  the  costs ;  but  the  case  put  forward 
by  the  plaintiff  is  one  of  fraud,  and  I  think  a  very  strong  case 
ought  to  be  made  out  to  warrant  a  Court  of  Appeal  in  interfering 
with  the  discretion  of  a  Judge  in  the  matter  of  costs.  Upon  the 
whole,  I  do  not  feel  strongly  enough  to  propose  any  alteration  of  the 
decree  in  this  respect.  I  think  the  justice  of  the  case  will  be  met 
by  dismissing  the  appeal  upon  the  terms  which  have  been  suggested. 
It  must  be  dismissed  accordingly. 


1863. 
Juns  22. 

JRolU  Court. 

BOMILLT, 

M.B. 

On  Appeal. 

Aug.  4. 

LOBD 

Cbanwobth, 

L.C. 

Knight 

Bbucs, 

TURNBB, 

L.JJ. 

[  17  Beav. 

245] 


GOSLING  V.  TOWNSHEND  (I). 

(17  Beav.  245—247 ;  aflBrmed  2  W.  E.  23—24 ;  S.  C.  22  L.  T.  O.  a  126.) 

In  a  gift  to  trustees  to  sell  and  pay  a  one-third  share  to  A.  with  a  gift 
over  of  the  share  in  case  A.  should  die  without  leaving  lawful  issue,  but 
if  he  should  happen  to  die  leaving  lawful  issue,  then  to  such  issue,  both 
contingencies  have  reference  to  the  death  of  A.  and  not  to  that  of  the 
testator.    A.,  therefore,  does  not  take  an  absolute  interest  in  any  event 

Thb  testator  devised  all  his  freehold,  leasehold  and  copyhold  and 
personal  estates  to  three  trustees,  upon  trust  to  sell  and  convert 
the  same  into  money,  and  pay,  apply  and  divide  the  monies  to 
arise  by  such  sale  into  three  equal  parts  or  shares,  that  is  to  say, 
one  equal  third  part  or  share  to  his  son  Joseph  Gosling,  one  eqaal 
third  part  or  share  thereof  to  his  son  Thomas  Morton  Gosling,  one 
other  equal  third  part  or  share  thereof  to  his  daughter  Hannah 
Farrimond,  for  her  separate  use,  and  from  and  after  the  decease  of 
his  said  daughter,  leaving  lawful  issue  her  surviving  under  the  age 
of  twenty-one  years,  upon  trust  to  accumulate  for  their  benefit  as 
therein  mentioned.      He  continued  thus :   ''  Provided  always  and 

(1)  BowerB  v.  BouHir$  (1870)  L.  E.  36;  Ingram  v.  SouUen  (1874)  L.  R.  7 
6  Oh.  244,  39  L.  J.  Oh.  351,  23  L.  T.      H.  L.  408, 44  L.  J.  Oh.  55, 31  L.T.  215. 
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in  case  any  of  my  said  children  or  grandchildren  shall  happen  to  Gosling 
die  without  leaving  lawful  issue,  then  I  direct,  that  the  share  of  townshend. 
him,  her  or  them  so  dying,  of  and  in  the  interest,  rents  and  annual 
income  arising  from  the  sale  of  my  said  real,  leasehold,  copyhold 
and  personal  estate  and  effects,  or  otherwise,  shall  go  to  the 
sorvivors  of  them,  my  said  children  and  grandchildren  (as  the  case 
may  be),  their,  his  or  her  heirs,  executors  or  administrators, 
absolutely  and  for  ever. 

"Provided  also,  that  if  any  of  my  said  children  or  grand- 
children shall  happen  to  die  leaving  lawful  issue  of  him,  her  or 
them,  then  the  share  or  shares  of  him,  her  or  them,  so  dying,  of 
and  in  the  said  rents,  interest  and  monies  arising  from  my  said 
real  and  personal  estate  shall  go  to  and  be  equally  divided  amongst 
Bach  issue,  as  they  severally  and  respectively  attain  to  the  *age  of  [  ^^^^  ] 
twenty-one  years,  who  are  to  take  per  stirpes^  and  equally  amongst 
them,  if  more  than  one ;  but  if  only  one,  then  such  one  to  take  the 
share  his,  her  or  their  parents  would  have  taken,  if  living." 

The  testator  died  in  May,  1841,  and  a  question  arose,  upon 
the  construction  of  his  will,  whether  the  gift  to  the  two  sons 
was  an  absolute  gift,  or  amounted  only  to  an  estate  for  life, 
with  remainder  over,  by  way  of  substitution  to  their  children 
respectively. 

Mr.  BaupeU  and  Mr.  Shebbeare^  for  the  plaintiff : 

The  testator  has  directed  the  two-thirds  of  the  property  to  be 
paid  over  to  his  sons  without  any  limit  as  to  interest.  This  alone 
would  be  an  absolute  gift.  But  he  subsequently  gives  their  shares 
over,  on  the  contingency  of  their  happening  to  die  leaving  no  issue. 
This  contingency  must  refer  to  the  deaths  of  the  sons,  under  such 
circumstances,  in  the  testator's  life-time,  in  which  case  alone  the 
children  are  substituted.  The  sons,  having  survived  the  testator, 
are  therefore  absolutely  entitled.  They  cited  Clayton  v.  Lowe  (1)l; 
Oee  V.  Corporation  of  Manchester  (2) ;  Bindon  v.  Earl  of  Suffolk  (3). 

Mr.  R.  Palmer  and  Mr.  Oiffard,  contra,  referred  to  Edwards  v. 
Edwards  (4)  as  directly  in  point. 

Thb  Masteb  of  the  Bolls  : 

I  think  I  cannot  hold  that  this  is  an  absolute  gift  to  the  sons, 
without  overruling  my  own  decision  in  Edtvards  v.  Edwards.     It 

(1)  24  B.  B.  609  (5  B.  &  Aid.  636).  (3)  1  P.  Wms.  96. 

(2)  85  B.  B.  653  (17  a  B.  737).  (4)  92  R  B.  464  (15  Beav.  357). 
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G08LINU  appears  to  me  it  is  the  very  case  which  I  distinguished  there  and 
TowNSHEND.  made  an  exception.  *Where  a  period  of  distribution  is  fixed,  and 
[  *247  ]  the  testator  speaks  of  a  death  previous  to  that  time,  the  death,  thus 
spoken  of  as  a  contingency,  must  refer  to  that  period  of  distribution. 
But  if  a  testator  gives  a  legacy  to  A.,  but  if  A.  die  without  leaving 
issue  then  to  B.,  to  what  period  can  that  be  referred,  except  to  the 
whole  period  of  A.'s  life  ?  It  appears  to  me  to  be  the  very  distinc- 
tion that  was  drawn  in  the  case  of  Farthing  v.  AUen  (i),  and  which 

1  drew  in  Edwards  v.  Edwards  (2). 

The  case  of  Oee  v.  The  Corporation  of  Manchester  is  distinguish- 
able from  this  in  some  respects,  which  is  very  peculiar.  If  I  was 
right  in  the  conclusion  I  came  to  in  Edwards  v.  Edwards  (2),  which 
has  not  been  appealed  from,  where  I  expressly  stated,  that  where 
the  gift  is  to  A.,  and  if  he  shall  die  without  leaving  a  child  to  B., 
the  legacy  vests  in  B.,  if  at  any  time,  whether  before  or  after  the 
death  of  the  testator,  A.  should  die  without  leaving  a  child,  I 
cannot  hold  differently  in  this  case,  without  reversing  my  own 
decision,  for  I  find  it  totally  impossible  to  distinguish  the  two 
cases. 

I  remember  taking  great  pains  in  that  case,  and  after  looking 
through  the  authorities,  I  was  satisfied  with  the  result  which  I 
there  stated.  If  I  was  wrong  in  that  case,  I  must  still  adhere  to 
and  follow  it,  until  I  shall  be  corrected  by  a  higher  authority. 

I  am  of  opinion,  that  the  sons  did  not  take  absolute  interests, 
and  that  on  their  deaths  their  shares  would  go  over  either  to  their 
issue  (if  any),  or  to  the  other  children. 

[The    plaintiff    appealed   from    this  decision,   as   reported   in 

2  W.  B.  28,  but  the  appeal  was  dismissed  by  the  Lord  Chan- 
CBLLOB  and  the  Lords  Justices,  whose  judgments  are  there  reported 
as  follows :] 

Aug,i  Lord  Chancellor: 
[  2  w.  R.  23  ]  The  first  question  is,  whether  the  sons'  shares  are  given  over  on 
their  death  at  any  time,  or  only  in  case  of  death  in  the  testator's 
lifetime.  The  argument  is,  that  death  either  leaving  or  not 
leaving  issue  is  not  contingent  but  certain,  and  that,  words  of 
contingency  having  been  used,  some  time  must  be  imported  to 
which  the  contingency  must  be  referred,  and  that  in  this  case  that 
time  must  be  the  death  of  the  testator.  If  it  were  necessary  to 
consider  the  point  decided  in  Clayton  v.  Lowe,  I  own  I  should  be 
(1)  17  E.  E.  223  (2  Madd.  310).  (2)  92  E.  E.  464  (15  Beav.  363). 
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inclined  to  think  that  this  argument  has  been  carried  too  far  in  gosling 
that  case.  If  the  words  were  simply  "  if  they  happen  to  die,  then  tqwnshbnd. 
over/*  the  contingency  mast  be  referred  to  death  within  some 
certain  time ;  but  where  the  direction  is,  "  In  case  of  death  leaving 
issue  let  so  and  so  be  done,  and  in  case  of  death  without  leaving 
issue  let  something  else  be  done,"  I  do  not  see  that  there  is  any 
necessity  to  say  that  death  must  be  taken  to  refer  to  death  within 
any  particular  time,  as  the  testator's  lifetime.  But  I  do  not  think 
that  case  is  applicable,  because  here  the  testator  is  speaking  of 
persons,  to  one  of  whom  he  has  given  a  life  interest  only ;  and  the 
same  words,  being  applied  to  all,  must  receive  the  same  construc- 
tion. There  is  also  another  distinction ;  for  the  words  importing 
a  gift  of  an  absolute  interest  to  the  sons  are  not  nearly  so  strong 
as  those  cited  in  Clayton  v.  Lowe — they  are  only  the  words 
"  pay  and  divide ; "  and  the  use  of  the  word  "  pay  "  is  a  slight 
matter  on  which  to  build  an  argument  on  a  will  so  inartificially 
framed  as  this.  I  am  therefore  ^perfectly  clear  that  the  provisoes  [  *24  ] 
apply  to  the  case  of  death  at  any  time,  whether  during  the  testator's 
lifetime  or  afterwards.  Then  the  second  question  is,  whether  the  gift 
over  is  not  too  remote.  Assuming  that  the  gift  to  the  issue  of 
grandchildren  is  too  remote,  I  think  that  the  case  of  Leake  v. 
Robinson  (1)  has  no  application,  and  that  the  principle  of  that  case 
has  been  often  pressed  too  far  in  argument — I  do  not  say,  in  decision. 
The  circumstance  that  the  testator  here  has  employed  the  same  for- 
mula with  respect  to  issue  of  children  and  grandchildren  does  not 
constitute  them  a  class.  Wliat  the  Master  of  the  Bolls  has  estab- 
lished by  his  decree  is  this,  that  the  substitution  applies  to  a  time 
after  as  well  as  before  the  testator's  death,  and  that  the  gift  over  is 
not  void  as  to  the  issue  of  children ;  and  this  is  perfectly  correct. 

Ekioht  Bruce,  L.  J. : 

The  Master  of  the  Bolls  and  the  Lord  Chancellor  think  that 
the  death  referred  to  in  the  provisoes  is  to  be  construed  to  mean 
death  either  in  the  lifetime  of  the  testator  or  afterwards ;  and  this 
is  also  my  opinion.  I  have  a  doubt,  but  not  more  than  a  doubt, 
whetber  the  decree  is  right  in  treating  the  estate  of  the  son  as 
only  a  life  estate,  but  the  Lord  Chancellor  and  Lord  Justice 
ToRNRR  being  agreed  on  this  point,  the  doubt  becomes  immaterial. 

Turner,  L.  J. : 

It  is  quite  clear  that  as  to  the  daughter  Hannah  the  proviso 
(1)  16  B.  R.  168  (2  Mer.  363). 
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applies  in  case  of  her  death  at  any  time ;  and  the  question  is, 
whether  you  can  make  a  distinction  between  her  case  and  that  of 
her  sons.  The  only  ground  on  which  it  is  argaed  that  this  can  be 
done  is,  that  the  will  gives  an  absolute  interest  to  the  sons.  Now, 
primd/dtcie,  the  words  certainly  show  an  intention  to  give  the  sons 
an  absolute  interest;  but  in  the  proviso  the  testator  uses  very 
different  language  in  speaking  of  the  sons*  shares  from  that  which 
he  had  previously  employed  with  reference  to  the  shares  given 
absolutely  to  the  issue  of  Hannah  Farrimond.  In  the  one  case  he 
speaks  of  the  income,  and  in  the  other  of  the  principal.  So  in  the 
gift  over,  in  the  event  of  any  person  disputing  the  will,  he  speaks 
of  such  persons  in  a  manner  showing  that  he  did  not  consider 
himself  to  have  given  them  an  absolute  interest.  As  to  the  other 
point,  the  gift  to  issue  of  children  and  grandchildren  is  dis- 
tributive; and  Leake  v.  Rdbiruon^  therefore,  does  not  govern  the 

present  case. 

Decree  affirmed. 


1852. 

June  1. 

1853. 

June  22, 23. 

R0U4  OmH, 

BOMILLT, 

M.B. 

[  17  Beav. 
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DOWLING  V.  HUDSON  (1). 

(17  Beav.  248—257.)     * 

A  testator  ordered  his  debts  to  be  paid  by  his  executors,  and  after  giTing 
legacies,  he  gave  the  residue  of  his  real  and  personal  estate,  sabject  as 
aforesaid,  to  A.,  and  he  appointed  A.  and  B.  executors:  Held,  that  if  the 
legacies  were  charged  on  the  real  estate,  the  debts  must  also  be  chaiged 
thereon,  and  that  therefore  A.  was  able  to  give  valid  receipts  for  the 
purchase-money  of  the  real  estate,  which  relieved  a  purchase  from  the 
necessity  of  seeing  to  its  application. 

Thb  testator  expressed  himself  as  follows :  **  First,  I  order  and 
direct,  that  all  my  just  debts  and  funeral  expenses  shall  be  paid  by 
my  executors,  as  soon  after  my  decease  as  may  be  convenient.'* 

He  then  directed  an  annual  mass  for  the  repose  of  his  soul,  the 
expenses  to  ''  be  defrayed  out  of  the  residue  of  his  estates ; "  and 
he  gave  his  wife  and  sister  annuities,  ''  to  be  charged  and  charge- 
able on  his  property  at  High  Park."  He  next  bequeathed  to  his 
daughter,  Anne  Hudson,  "the  sum  of  2,000/.  sterling/'  to  be  paid 
on  her  day  of  marriage.  He  gave  his  son  Hugh  certain  leasehold 
houses,  provided  he  attained  twenty-one,  subject  to  the  head  rents 
and  other  charges. 

He  proceeded,  "  And  as  to  all  the  rest,  residue  and  remainder  of 
my  property,  real,  freehold  and  personal,  in  Great  Britain  and 
Ireland,  or  elsewhere,  I  give,  devise  and  bequeath  the  same,  sabject 

(1)  Tn  re  Brooke  (1876)  3  Ch.  D.  630,  46  L.  J.  C5h.  730,  35  L.  T. 
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as  aforesaid/'  to  my  son  Patrick  Hudson.    He  appointed  his  son     dowlixo 
Patrick  Hudson  and  J.  C.  M'Gann  his  executors.  Hudson. 

The  testator  died  in  1840. 

Patrick  Hudson  received  personal  estate  to  the  amount  of  about 
3,60M.,  which  he  misappUed.  He  sold  a  freehold  house  of  the 
testator,  situate  at  Bath,  to  the  defendant  Henry  Bell,  who  had 
notice  of  the  will.    The  house  was  conveyed  in  June,  1860. 

Patrick  Hudson,  after  having  misapplied  the  estate,  absconded,        [  249  ] 
without  paying  the  legacy  of  2,0002.,  bequeathed  to  the  testator's 
daughter  Anne,  who,  by  this  bill,  sought  to  charge  it  upon  the 
Bath  house,  purchased  by  Mr.  Bell. 

The  bill  had  been  taken  pro  confesso  against  Patrick  Hudson, 
and  the  contest  now  remained  between  the  plaintiff  and  Mr.  Bell. 

Mr.  R.  Palmer  and  Mr.  Dean,  for  the  plaintiff : 

First,  the  legacies  are  charged  upon  the  real  estate.  [On  this 
point  they  cited  Bench  v.  BUea  (l) ;  Mirehouse  v.  Scaife  (2).] 
Secondly,  the  debts  are  not  charged  on  the  real  estate.  [On 
this  point  they  cited  Warren  v.  Davie*  (3).]  The  vendor,  there- 
fore, had  no  power  to  give  a  vaUd  discharge  for  the  purchase- 
money,  and  the  plaintiff's  legacy  still  remains  a  charge  on  the 
estate. 

Mr.  Lloyd  and  Mr.  C.  C.  Barbei\  contrd,  for  the  defendant  Bell :        [  250  ] 

First,  there  is  no  charge  of  the  legacies  on  the  real  estate.  The 
words  ''subject  as  aforesaid"  are  satisfied  by  the  charge  of  the 
annual  mass,  "  out  of  the  residue  of  his  estates,"  and  of  the  head 
rent,  &c.  on  the  leasehold.  Secondly,  if  the  legacies  are  charged 
thereon,  so  also  are  the  debts,  and  this  would  confer  on  Patrick 
Hudson  full  power  to  give  valid  receipts  for  the  purchase-money, 
and  would  relieve  the  purchaser  from  the  obligation  to  see  to  its 
due  application :  Bali  v.  Harris  (4).     *     ♦     ♦ 

Mr.  R.  Palmer,  in  reply. 

The  Mastbb  of  the  Bolls  : 

It  is  impossible  to  hold  that  the  legacies  are  charged  on  the  real 
estate  without  holding  that  the  debts  are  also  charged. 

If  the  testator  had  said,  "  I  order  and  direct  my  legacies  to  be 
paid  by  my  executors,"  and  without  giving  any  real  estate  to  them, 

(1)  20  R.  E.  292  (4  Madd.  187).  (3)  39  R.  R.  133  (2  My.  &  K.  49). 

(2)  46  R.  R.  164  (2  My.  &  Cr.  708).  (4)  48  R.  R.  90  (4  My.  &  Or.  264). 
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these  words  would  not  *create  a  charge  of  debts  on  the  real  estate ; 
but  if  the  will  went  on,  without  any  intermediate  gift,  to  say,  "  and 
subject  as  aforesaid,  I  give  all  the  rest,  residue  and  remainder  of 
my  real  estate  to  A./'  I  should  collect,  without  doubt,  that  the 
words  '*  subject  as  aforesaid  *'  would  subject  the  real  estate  to  the 
direction  to  pay  the  debts,  for  there  is  nothing  else  to  which  it 
would  be  applicable,  and,  unless  applied  to  that  prior  charge,  the 
words  would  be  unmeaning.  If,  in  addition,  he  had  directed  his 
legacies  to  be  paid,  I  should  also  be  of  opinion  that  the  charge 
would  apply  both  to  debts  and  legacies.  On  what  just  ground 
could  the  Court  come  to  a  conclusion  that  it  included  the  l^acies, 
but  excluded  the  debts?  If  one  only  had  been  mentioned,  that 
alone  would  be  charged;  and  both  being  previously  mentioned, 
both  are  charged. 

The  Court  has  leant  to  holding  debts,  more  especially,  to  be  a 
charge  on  real  estate,  for,  as  Lord  Kbkyon  observed,  the  inclination 
of  the  Court  is  to  find  a  desire,  on  the  part  of  testators,  to  be 
honest  in  the  wills  they  make. 

I  do  not  refer  to  the  fact  that  the  mass  is  charged  on  the 
''  residue  of  his  estates."  It  is  only  material  to  this  extent:  That 
if  the  charge  is  to  be  restricted  to  this,  it  would  exclude  both  the 
legacies  and  debts  ;  and  that  if  not,  it  would  extend  to  both. 

I  am  of  opinion  that  the  purchaser  was  not  bound  to  see  to  the 
application  of  the  purchase-money,  and  that  he  is  not  liable  to 
make  good  these  charges. 


1853. 
JvM  23. 

RolU  Court 

BOMILLT, 

M.R. 
[252] 


[253] 


WEALE   V.    OLLIVE. 

(17  Beav.  252—264.) 

This  Court  will  not  assist  a  volunteer  by  making  effectual  an  incoxDplete 
gift. 

A  donor  intended  to  transfer  shares  as  a  free  gift  and  executed  a  power 
of  attorney  for  that  purpose,  but  died  before  the  shares  were  transfeired : 
Held,  that  the  intended  gift  was  incomplete,  and  that  no  dedaration  of 
trust  could  be  implied  in  aid  of  the  incomplete  gift. 

MR.  R.  Palmer  and  Mr.  Cankrien,  for  the  plaintiflfs,  argued, 
that  as  the  shares  still  remained  in  the  testator's  name,  they  now 
formed  part  of  his  personal  estate. 


Mr.  Teed  and  Mr,  Schomberg,  for  the  defendant,  argued,  that 
there  had  been  a  valid  and  eflfectual  gift  of  the  shares  made  to 
Ollive,  or  a  suflQcient  declaration  of  trust  in  his  favour.     They  cited 
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Ex  parte  Pye  (1),  where  a  testator  directed  an  agent  in  France  to 
purchase  an  annuity  for  his  natural  daughter,  and  the  annuity  was 
purchased  in  the  name  of  the  testator,  who  sent  a  power  of  attorney 
authorizing  its  transfer,  which  was  not  acted  on  until  after  his 
death.  Lord  Elbon  said,  that  the  testator  had  committed  to 
writing  what  seemed  to  him  a  sufficient  declaration,  that  he  held 
this  part  of  the  estate  in  trust  for  the  annuitant  (2). 

Mr.  Roupell  and  Mr.  Knight,  for  other  defendants. 

The  Mabtbb  of  thb  Bolls  : 

I  think  the  case  of  Ex  parte  Pye  does  not  constitute  this  a 
declaration  of  trust.  It  is  clear  that  the  testator  did  not  intend  to 
execute  any  declaration  of  trust,  but  to  give  the  shares  to  his 
nephew.  He  wrote  letters  and  did  everything  he  could  in  that 
way,  but  the  gift  was  never  completed.  In  Ex  parte  Pye,  the 
testator  directed  an  annuity  to  be  purchased  for  the  benefit  of  a 
lady,  but  she  being  married  and  a  lunatic,  the  agent  purchased  it 
in  the  name  of  the  testator,  and  not  of  the  lady ;  and  the  testator 
afterwards  executed  a  power  of  attorney,  authorizing  its  transfer  to 
her.  Lord  Eldon  thought,  that  an  annuity  having  been  created 
expressly  ♦for  this  lady,  the  testator  had,  by  writing,  constituted  a 
trust  fund  for  her  benefit. 

In  this  case,  if  the  testator  had  said,  that,  until  the  transfer,  he 
would  hold  the  shares,  for  his  nephew's  benefit,  and  pay  him  the 
dividends,  that  would  have  been  a  sufficient  declaration  of  trust. 
Here,  the  intention  was  not  completed ;  nothing  was  done  to  make 
the  gift  effectual,  and  the  case  must  be  governed  by  the  ordinary 
rule,  which  is,  that  the  Court  will  not  assist  a  volunteer  by  making 
effectual  an  incomplete  gift. 


Weale 

r. 
Ollivb. 


[  ^254  ] 


MATHEWS   V.   GARDINER. 

(17  Beav.  254—259.) 

A  devise  to  A.  and  kis  "lawful  heirs"  creates  a  fee  and  not  an  estate 
tail.  The  addition  "lawful"  in  no  degree  affects  the  word  "heirs,"  for 
the  qnalification  of  being  "  lawful"  is  implied  in  the  word  "  heirs." 

Devise  to  testator's  daiighter  "  and  her  lawful  heirs,"  "  but  in  ca^e  she 
flhould  not  happen  to  leave  any  child/'  then  to  his  nephew  and  his  heirs  : 
Held,  that  the  daughter  took  a  fee  simple,  with  an  executory  devise  over 
to  the  nephew. 

Trohas  Hughes,  by  his  will  dated  in  1840,  devised  and  bequeathed 
to  two  trustees  and  their  heirs,  all  his  real  estate  and  money,  upon 
(1)  11  B.  E.  173  (18  Yes.  140).  (2)  11  B.  R  177  (18  Ves.  160). 


1863. 
June  22, 23. 

JtolU  OmrL 

ROMILLT, 

M.R. 

[  254  ] 
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Mathkws  certain  trusts,  for  the  benefit  of  his  wife  and  daughter,  daring  his 
Oardikeb.  wife's  widowhood.  He  then  proceeded:  "And  from  and  ^imme- 
diately after  the  death  or  second  marriage  of  my  said  wife,  upon 
tmst  to  assign,  transfer,  and  make  over,  the  whole  of  my  said  real 
estate  and  monies  onto  my  said  daughter  Sarah,  to  hold  to  her  and 
her  lawful  heirs ;  but  in  case  she  shall  not  happen  to  leave  any 
child,  then  upon  trust  to  assign,  transfer,  and  make  over  my  farm, 
called  the  Warren  Lodge  Farm,  unto  Thomas  Hughes  (his  nephew), 
his  heirs  and  assigns  for  ever." 
[  ^255  ]  In  a  subsequent  part  of  his  will,  the  testator  directed,  *that  in 

case  his  said  daughter  should  "  happen  to  die  without  leaving  any 
child,  his  trustees  should  take  his  other  property,"  except  Warren 
Lodge  Farm,  as  tenants  in  common ;  and  he  then  gave  certain 
pecuniary  legacies. 

The  daughter  married  the  plaintiff,  Mr.  Mathews,  and  an 
indenture  was  executed  and  acknowledged,  which  purported  to 
bar  the  supposed  entail  of  the  real  estate  and  to  resettle  the  same. 
The  question  was,  whether,  under  the  devise,  the  daughter  took  an 
estate  tail,  or  an  estate  in  fee  with  an  executory  devise  over. 

Mr.  RoupeU  and  Mr.  Bevir^  for  the  plaintiff : 

The  words  of  the  devise,  to  the  testator's  daughter  and  her 
"lawful  heirs,"  creates  an  estate  tail,  for  "lawful  heirs"  mean 
lineal  heirs  or  heirs  of  the  body  of  the  daughter  herself.  The 
expression  "  lawful  heirs  "  is  equivalent  to  "  heirs  lawfully  begotten," 
which  have  been  held  to  create  an  estate  tail :  Nan/an  v.  Legh  (i). 
Wherever  the  words  used  by  a  testator  show,  that  by  the  "  heirs  " 
of  a  devisee  lineal  heirs  are  meant,  they  are  held  to  create  an 
estate  tail. 

The  limitation  over  on  failure  of  "  lawful  heirs  "  to  the  nephew, 
who  was  the  collateral  heir,  also  shows,  that  by  this  expression, 
heirs  general  were  not  included,  and,  consequently,  the  heirs  are 
limited  to  those  of  the  body  of  the  daughter,  and  an  estate  tail  is 
created,  as  in  Dutton  v.  Engrain{2).  The  word  "child,"  moreover, 
in  the  gift  over,  shows  that  the  testator  meant,  by  the  previous 
words,  "  lawful  heirs,"  heirs  of  the  body  of  his  daughter.  The  word 
"  heirs  "  may  be  qualified  by  the  word  "  child :  "  Doe  d.  Jearrad  v. 
[  ^256  ]  *  Bannister  (3).  Again,  where  the  testator  intended  to  create  a  fee, 
he  did  it  by  apt  words,  as  in  the  gift  to  the  trustees  and  their  heirs. 

(1)  17  R.  R.  463  (7  Taunt  86).  (3)  66  B.  B.  714  (7  M.  A  W.  297). 

(2)  Cro.  7ac.  427. 
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Mr.  Rasch,  for  Mrs.  Mathews  :  Mathews 

r. 

There  is  an  intention  apparent  in  this  will  that  the  estate  should  Gabdineb. 
not  go  over  until  a  general  failure  of  issue  of  the  daughter.  For 
if  the  daughter  should  have  a  child  who  died  in  her  life  leaving 
children,  could  the  testator  have  intended  the  estate  to  go  over  to 
the  nephew,  while  there  were  issue  of  himself  and  his  daughter  in 
existence?  Wherever  you  find  an  intention  that  the  limitation 
over  should  take  effect  only  upon  a  general  failure  of  issue  of  the 
first  devisee,  then  that  first  devisee  will  take  an  estate  tail.  The 
intention  of  the  testator  is  evident,  from  the  use  of  the  word 
"child,"  in  the  gift  over,  which  is  nomen  coUectivum^  and  is 
equivalent  to  ''  issue.'*  He  merely  shows  that  he  meant  by ''  lawful 
heirs,"  heirs  of  the  body  of  his  daughter,  and  not  heirs  in  the 
wider  meaning  of  the  term ;  consequently,  the  daughter  takes  an 
estate  tail:  Tenny  v.  Agar  (i),  Doe  d.  Jones  v.  Dairies  {2),  Raggett 
V.  Beaty  (3). 

Mr.  Lloyd,  Mr.  Brandraniy  Mr.  R.  Palmer,  and  Mr.  Elderton, 
contra,  were  not  heard. 

The  Master  of  the  Bolls: 

My  present  impression  is,  that  this  is  a  fee,  with  an  executory 
devise  over ;  but  out  of  respect  to  the  arguments,  I  will  look  into 
the  authorities  bearing  upon  the  case. 

The  MaSTEB  of  the   RoLLB:  June  2^, 

I  have  fully  considered  this  case,  and  I  am  confirmed  in  the  view  [  257  ] 
which  I  took  of  it  at  the  hearing.  I  am  satisfied,  that  this  is  a 
devise  in  fee  simple,  with  an  executory  devise  over.  The  words 
are :  "  Upon  trust  to  assign,  transfer,  and  make  over,  the  whole 
of  my  said  real  estate  and  monies  unto  my  said  daughter  Sarah, 
to  hold  to  her  and  her  lawful  heirs;  but  in  case  she  shall  not 
happen  to  leave  any  child,  then  "  there  is  a  gift  over.  Now,  with 
respect  to  the  first  part  of  the  clause,  the  word  "heirs  "  is,  in  no 
degree,  qualified  or  affected  by  the  word  "  lawful "  which  precedes 
it,  just  as  it  makes  no  difference  if  you  prefix  the  word  '^  legitimate  " 
to  children,  or  "credible"  to  witness.  It  is  no  more  than  is 
implied  in  the  simple  word  "heirs."  It  is  very  different  from  a 
devise  to  A.  and  his  "heirs  lawfully  begotten,"  for  there  the  Court 
infers,  that  the  estate  is  to  go  to  A.  and  to  the  heirs  lawfully 

(1)  12  East,  253.  (3)  30  E.  fi.  587  (5  Bing.  243). 

(2)  38  B.  B.  218  (4  B.  ft  Ad.  43). 
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Mathews     begotten  of  A.,  which  words  of  limitation  would  clearly  confer  an 
Gabdinbb.    estate  tail. 

The  only  mode  by  which  I  can  construe  this  to  be  an  estate  tail  is, 
by  holding  that  the  leords  "  shall  not  happen  to  leave  any  child," 
imply  an  indefinite  failure  of  issue.  Now,  I  entertain  no  doubt, 
that  if  an  estate  be  given  in  fee  or  for  life,  and  it  is  afterwards 
given  over  after  an  indefinite  failure  of  issue,  the  first  estate  is 
construed  to  be  an  estate  tail  for  the  purpose  of  giving  effect  to 
the  testator's  general  intention.  The  question  is,  whether  I  can 
hold  the  words,  "  but  in  case  she  shall  not  happen  to  leave  any 
child  "  to  mean  an  indefinite  failure  of  issue.  I  find  no  case  to 
lead  me  to  any  such  conclusion. 
[  258  ]  There  are  some  cases  in  which  the  Court  has  held  "  children  " 

to  be  synonymous  with  '^  issue ; "  but  if  I  were  to  hold  that  the 
words  ''  in  case  she  shall  not  happen  to  leave  any  child  "  meant  an 
indefinite  failure  of  issue,  I  should  be  unsettling  a  very  large  class 
of  cases.  In  the  case  of  Doe  d.  Smith  v.  Webber  (1),  there  was  a 
gift  to  a  niece  in  fee,  and  if  she  should  happen  to  die  leaving  no 
child  or  children,  then  over  to  another  person,  paying  1,0002.  to 
her  executors,  or  to  such  persons  as  she  should,  by  her  will,  appoint. 
The  Court  of  Queen's  Bench,,  in  that  case,  held  "  issue "  and 
"  children  "  to  be  synonymous,  and  yet  held,  that  this  was  a  devise 
of  a  fee  simple,  with  an  executory  devise  over ;  and  that  by  reason 
of  the  payment  which  was  directed,  it  was  intended  to  take  effect 
upon  the  death  of  the  first  heir.  In  another  case  of  Doe  d.  King  v. 
Frost  (2),  where  a  testator  devised  to  his  son  in  fee,  and  if  he  should 
have  no  children  or  child  or  issue,  the  estate,  upon  the  decease  of 
the  son,  was  to  become  the  property  of  the  testator's  heir-at-law, 
and  to  be  subject  to  such  legacies  as  the  son  might  leave  to  the 
younger  branches  of  the  family :  it  was  held,  that  the  son  took  the 
fee,  with  an  e^xecutory  devise  over,  because  it  was  contemplated, 
that  this  was  to  take  effect  immediately  upon  the  death  of  the  son. 

I  think  that  the  words,  "  in  case  she  shall  not  happen  to  leave 
any  child  "  mean  "  in  case  she  shall  not  happen  to  leave  any  child 
at  her  death."  I  think  this  is  the  rational  and  plain  meaning  of 
these  words  ;  and  if  so,  the  gift  cannot,  in  my  opinion,  consistently 
with  a  large  class  of  cases,  which  I  do  not  now  think  it  necessary 
[  *259  ]  to  go  into,  be  construed  as  anything  but  a  fee  simple,  *with  an 
executory  devise  over.  I  must  therefore  hold,  that  the  suffering  of 
the  recovery  has  not  given  the  wife  a  right  to  the  estate. 

(1)  19  E.  E.  438  (1  B.  &  Aid.  713),         (2)  22  E.  E.  478  (3  B.  &  Aid.  546). 
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HOLGATE  V.  HAWOETH  (l).  1853. 

(17  Beav.  259—260.)  Jum22. 

An  administrator  unnecessarily  retained  a  balance  of  3,700/.  in  his  hands     ^"^^  CourL 
for  three  years.    He  was  charged  with  interest,  but  was  allowed  his  costs      Rom  illy, 
of  an  administration  suit:  Held,  also,  that  the  pendency  of  a  suit  for  ^'^' 

administration,  in  the  Duchy  Court  of  Lancaster,  during  the  time,  was  no         [  269  ] 
jostification  for  the  non-inyeetment. 

An  administrator  settled  with  three  out  of  four  next  of  kin,  and  the 
fourth  having  instituted  a  suit  for  administration :  Held,  that  his  share  was 
only  liable  to  one-fourth  of  the  costs. 

The  intestate  died  in  May,  1849,  leaving  four  next  of  kin.  The 
defendant  immediately  took  out  administration,  and  within  six 
months  received  6,859L  Having  made  some  payments,  he  retained 
the  bcdance  in  his  hands,  which  was  ascertained  in  this  suit  to 
amount  to  8,700{.  A  suit  for  administration  had  been  instituted 
b;  another  party;  in  the  Duchy  Court  of  Lancaster,  on  the  7th  of 
November,  1850,  to  which  the  plaintiff,  who  was  entitled  to  one- 
fourth  of  the  residue,  was  made  a  defendant,  but  did  not  come  in. 
The  administrator  paid  the  other  three  next  of  kin  their  shares, 
and  obtained  a  release. 

This  cause  now  came  on  for  further  directions. 

Mr.  Elmzley  and  Mr.  Pemberton,  for  the  plaintiff,  asked  that 
the  defendant  might  pay  the  costs  of  suit,  and  be  charged  with 
interest  on  his  balances.  Tbey  also  argued,  that,  at  all  events,  the 
plaintiff's  share,  which  alone  remained  unpaid,  ought  not  to  bear 
the  whole  costs  of  the  suit  for  administration. 

Mr.  W.  M.  James  and  Mr.  Hare^  for  the  administrator,  argued, 
that  the  pendency  of  the  suit  in  the  Duchy  Court  was  a  sufficient 
excuse  for  the  non-investment,  as  the  parties,  if  they  wished  the 
investment,  ought  to  have  taken  proper  steps  for  that  purpose,  by 
moving  to  have  the  assets  brought  into  Court,  or  for  a  receiver. 

Mr.  Bagshawe^  for  another  party.  [  26O  ] 

Thb  Mastbb  of  the  Rolls  : 

I  am  of  opinion  that  the  defendant,  the  administrator,  is  entitled 
to  his  costs  of  this  suit,  which  he  must  deduct  out  of  the  estate 
generally,  and  that  the  plaintiff  is  afterwards  entitled  to  one-fourth 
of  the  residue  of  the  estate. 

I  am  also  of  opinion,  that  the  pendency  of  the  suit  in  the  Duchy 

(1)  Blcsg  T.  Johnson  (1867)  L.  B.  2  Ch.  225,  36  L.  J.  Ch.  869,  16  L.  T.  306. 
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HoLQATB  Court  of  Lancaster,  in  which  the  plaintiff  did  not  come  in  and 
Haworth.  could  not  be  compelled  to  come  in,  is  not  a  sufl&cient  justification 
for  the  defendant's  retaining  the  balance  due  to  the  plaintiff  in  his 
hands  for  three  years.  The  defendant  is  liable  to  pay  the  plaintiff  *& 
share,  and  interest  from  one  year  after  the  intestate's  death ;  and 
the  defendant  can  impose  on  the  plaintiff's  share  only  one-foorth 
of  the  cost  of  this  administration  suit. 


1863.  KOBINSON  V.  WEBB. 

'^^'^'  (17  Beav.  260—262.) 

Bolls  OfuH.  ^  teBtator  **  devised  and  bequeathed  hie  lands  and  property  whatsoeTer 

*^M^R^^*  in  Australia/'  together  with  the  arrears  of  rents,  to  A.  and  B.  **  their  heirs 

'  '  and  assigns/*  and  he  gave  the  residue  of  his  estate  and  effects  to  C. :  Held, 

!-  ^^^  J  that  his  personalty  iu  Australia  passed  under  the  first  gift. 

Thb  testator  expressed  himself  as  follows :  ''  I  give,  devise,  and 
bequeath  my  lands  and  property,  whatsoever,  in  South  Australia, 
together  with  the  rents  and  arrears  of  rents  due  to  me  at  the  time 
of  my  decease,  in  respect  of  the  same,"  unto  my  friends  Sir  Henry 
Webb,  Bart.,  and  Edward  Wm.  Jerningham,  Esquire,  their  heirs 
[  *26i  ]  and  assigns,  as  tenants  in  common ;  *but  in  case  either  of  them 
shall  die  in  my  lifetime,  then  I  give,  devise,  and  bequeath  the  same 
lands  and  property,  and  such  rents,  to  the  survivor  of  them,  his 
heirs  and  assigns." 

In  a  subsequent  part  of  his  will,  the  testator  added :  ''  And  as 
to  all  the  rest  and  residue  of  my  estate  and  effects,  whatsoever  and 
wheresoever,  I  give  and  bequeath  the  same  as  follows:  As  to 
one-third,  to  V.  O'C.  Blake,"  <fec.  &c. 

The  testator  died  in  1861. 

The  question  was,  whether  the  personal  property  in  Australia 
passed  under  the  first  bequest. 

The  words  "  bequeath "  and  *^  property "  were  relied  on  as 
passing  the  personal  estate  in  Australia,  and  on  the  other  hand, 
the  expressions  "  rents,"  &c.  in  **  respect  of  the  same,"  and  the 
limitation  to  "  heirs  and  assigns,"  were  insisted  on,  as  showing 
that  the  testator  contemplated  real  estate  only,  to  which  these 
words  were  peculiarly  applicable. 

Mr.  R,  Palmer  and  Mr.  BaggaUay,  for  the  plaintiffis,    the 
executors. 

Mr.  Campbell  and  Mr.  Riddell,  for  the  defendant  Blake. 
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Mr.  John  Baily  and  Mr.  Selwyn,  for  other  parties. 

The  Master  of  the  Bolls  was  of  opinion  that  the  first  words 
were  safficient  to  pass  the  personal  estate  in  Australia,  and  that 
they  were  not  cut  down  or  restricted  by  the  subsequent  expressions. 
He  observed,  that  it  had  *been  said,  that  the  words  "  heirs  and 
assigns  "  were  not  properly  applicable  to  personalty,  but  the  same 
observation  would  apply  to  the  arrears  of  rent. 

In  conclusion,  he  said,  that  he  had  no  doubt  that  this  was  a 
specific  bequest  of  the  property  in  question. 


Robinson 
Webb. 


[  ^262  ] 


COOKSON   V.   BINGHAM. 

(17  Beav.  262—267  ;  aff.  3  D.  M.  &  G.  668.) 

[Affirmed  by  the  Lord  Chancellor  and  Lords  Justices  on  appeal,  as 
reported  in  3  D.  M.  &  G.  668  ;  see  98  B.  R.  280.] 


1853. 
Juns  28,  29. 


SHERWm  V.   SHAKSPEARE. 

(17  Beav.  267—278.) 

[Varied  on  appeal  by  the  Lords  Justices,  as  reported  in  5  D.  M.  &  G.  517 — 
539.] 


BU8HBY   V.   ELLTS. 

(17  Beav.  279—284.) 

A.  and  B.  had  charges  on  a  plantation  and  the  slaves.  In  1834,  an  issue 
was  tendered  in  a  suit  between  them  as  to  their  priority  on  the  slave 
compensation  money.  In  that  suit  A.  positively  alleged  that  his  money 
was  advanced  upon  the  faith  of  a  representation  by  B.  and  by  his  solicitor  that 
the  property  was  unincumbered.  B.  withdrew  his  claim,  and  the  bill  was, 
on  motion,  dismissed,  and  the  compensation  money  was  paid  to  A.  Sixteen 
years  afterwards,  when  the  witnesses  were  dead,  B.'s  executors  raised  the 
same  question  of  priority,  in  regard  to  the  plantation  itself :  Held,  that  they 
were  concluded  by  the  transactions  of  1834. 


1853. 
June  28,  29. 


1863. 
July  1. 


AITORNEY-GENERAL  v.   WILKINS  (1). 

(17  Beav.  285—294 ;  S.  0.  22  L.  J.  Ch.  830 ;  17  Jur.  885 ;  1  W.  R.  472.) 

The  defence  of  being  a  purchaser  for  valuable  consideration  without    ^*f^^  Court, 
notice  is  available  in  equity  against  a  legal  as  well  as  against  an  equitable 
title  and  also  as  against  a  charity. 

This  was  an  information  and  bill,  filed  on  the  16th  of  December, 
1852,  by  the  Attornetf-General,  at  the  relation  of  the  minister  and 
(1)  Htaih  V.  Crealock  (1874)  L.  E.  10  Ch.  22,  44  L.  J.  Ch.  157,  61  L.  T.  650. 


1853. 
July  1, 2. 


ROMILLT, 

M.R. 

[285] 


160  1868.    CH.    17  BEAV.  285— 286,  [b.e. 


A.-G.  churchwardens  of  the  parish  of  East  Ham,  in  the  county  of  Essex, 
WiLKiNB.  ftiid  the  minister  and  charchwardens  themselves,  to  enforce  pay- 
ment of  a  rent  charge  of  SL,  issuing  out  of  lands  purchased  by  the 
defendant  and  his  brother. 

By  indenture  dated  the  28th  July,  1641,  a  rent  charge  or  yearly 
sum  of  SL  was  granted  by  the  Countess  Dowager  of  Westmoreland 
to  Sir  Thos.  Holcroft  and  others,  their  heirs  and  assigns,  issuing 
out  of  two  several  pieces  of  marsh  land,  containing  each  about  2i 
acres,  situate  in  Middle  Marsh  in  the  parish  of  West  Ham,  payable 
half-yearly  on  Lady  Day  and  Michaelmas,  in  equal  portions,  with 
powers  of  entry  and  distress,  upon  trust,  after  her  decease,  to  pay 
to  the  minister  of  East  Ham  for  the  time  being  twenty  shillings  for 
preaching  a  sermon,  and  ten  shillings  to  the  churchwardens,  that 
they  might  pay  yearly  five  shillings  to  the  clerk  or  sexton  of  the 
parish,  for  keeping,  cleaning  and  brushing  the  tomb  of  the  Countess 
and  apply  the  other  five  shillings  to  repair  it. 

Ultimately  the  rent  charge  became  vested  in  Sir  Jacob  Jerrard 
Downing,  who  died  on  the  7th  February,  1764,  without  having  con- 
veyed it  to  new  trustees.  By  his  will,  dated  the  12th  of  August, 
1768,  he  made  his  wife  Dame  Margaret  Downing  his  residuary 
devisee,  and  it  was  not  now  known  in  whom  the  legal  estate  was 
[  ^286  ]  vested.  ♦The  rent  charge,  however,  was  paid  by  the  successive 
owners  of  the  land  on  which  it  was  charged,  down  to  Michaelmas, 
1882.  By  indentures  of  lease  and  release,  dated  respectively  the 
28th  and  29th  of  January,  1888,  the  trustees  of  the  will  of  James 
Adams  (the  then  last  owner  of  the  land),  in  pursuance  of  a  contract 
dated  1st  November,  1882,  conveyed  the  two  pieces  of  marsh  land 
to  Wm.  Wilkins  and  the  defendant  Thos.  Wilkins  in  fee.  They 
continued  seised  thereof  jointly,  until  the  death  of  Wm.  Wilkins ; 
and  Thos.  Wilkins  was  now  seised  thereof  jointly  with  his  brother's 
devisees,  but  he  refused  to  pay  the  rent  charge. 

The  information  and  bill  prayed,  that  the  trusts  of  the  indenture 
of  1641  might  be  performed  and  carried  into  execution;  that  it 
might  be  declared,  that  the  charity  was  entitled  to  the  rent  charge, 
and  that  it  might  be  ascertained  out  of  what  lands  it  was  issuing 
and  payable  ;  that  an  account  of  what  was  due  to  the  charity  might 
be  taken,  and  that  the  defendant  might  be  decreed  to  pay  what 
should  be  found  due  for  arrears,  and  the  rent  charge  in  future  and 
the  costs  of  the  suit. 

Thos.  Wilkins,  by  bis  answer,  stated,  that  neither  the  particulars 
nor  conditions  of  sale,  nor  the  abstract  of  title  which  was  delivered 
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to  the  purchasers,  nor  any  deed  or  other  muniment  of  title  in  their  a.-g. 
possession  or  power,  contained  an;  mention  of  or  any  reference  to  wilkins. 
the  alleged  rent  charge  ;  that  his  brother  and  himself  were  bond  fide 
purchasers  without  notice,  and  that  if  any  rent  charge  existed,  it 
was  fraudulently  concealed  from  them;  that  no  payment  or  acknow- 
ledgment had  ever  been  made  by  him,  and  he  believed  none  had 
been  made  by  any  person  in  possession  or  in  the  receipt  of  the  rents 
and  profits,  or  by  whom  such  rent  charge,  if  payable,  would  have 
been  payable,  or  his  or  their  agents,  within  *twenty  years  next  [  ^287  ] 
before  the  information  and  bill,  and  he  claimed  the  benefit  of  the 
Statute  of  Limitations,  8  <&  4  Will.  IV.  c.  27,  and  the  other  Acts  for 
the  limitation  of  suits.  He  also  said,  that  independently  of  the 
Act,  the  plaintifEs  were  not  entitled,  by  reason  of  laches  and  delay 
in  instituting  proceedings,  to  enforce  their  claim ;  that  they  were 
not  entitled,  at  all  events,  to  more  than  six  years'  arrears  before 
filing  the  information ;  that  they  were  not  entitled  to  recover  so 
much  of  the  rent  charge  or  arrears  thereof  as  was  alleged  to  be 
payable  to  the  poor  of  the  parish,  and  that  they  ought  to  establish, 
by  sufficient  evidence,  the  existence  of  the  rent  charge  and  the 
identity  of  the  lands  charged  therewith. 

The  payment  for  the  half-year  ending  Lady  Day,  1888,  had  been 
made  by  Wm.  Adams,  one  of  the  two  sons  of  James  Adams,  but  in 
his  affidavit  he  stated,  that  he  had  made  the  payment  in  question  in 
ignorance  of  the  rent  charge  being  a  charge  upon  the  two  pieces  of 
land  alone,  and  not  upon  the  whole  of  his  father's  lands,  and 
without  the  knowledge  of  his  brother  or  the  purchasers. 

Af r.  W.  M.  James  and  Mr.  Shebbeare^  for  the  plaintiffs : 

The  plaintiffs  are  under  the  necessity  of  coming  into  a  court  of 
equity  to  enforce  their  rights,  because  the  legal  estate  is  outstanding 
in  some  person  who  is  unknown.  But  this  cannot  prejudice  their 
claim,  which  is  founded  upon  a  legal  title,  and  which,  therefore, 
cannot  be  defeated  by  a  purchase  for  valuable  consideration  without 
notice :  Collins  v.  Archer  {i);  Rogers  v.  Seale  (2) ;  Williavis  v.  Lambe  (8). 
Nor  can  the  Statute  of  Limitations  be  set  up  as  a  defence  to  the 
claim,  for  the  owner  *of  the  land  is  a  trustee  for  the  charity :  L  *2S8  ] 
Attomey-Oeneral  v.  Pargeter  (4) ;  Attomey-Oeneral  v.  Pilgrim  (5) ; 

(1)  32  B.  B.  214  (1  Bnss.  &  My.    (4)  63  B.  B.  41  (6  Bear.  150). 
284).  (5)  85  B.  B.  19  (12  Beav.  57 ;  2  H. 

(2)  Fi«em.  84.  &  Tw.  186). 

(3)  3  Br.  0.  C.  264. 
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A.-a.  besides  which,  twenty  years  had  not  elapsed  between  the  time 
WiLKiNs.  when  the  right  of  the  plaintiffs  accrued  and  the  filing  of  the 
information,  whether  the  payment  made  by  Wm.  Adams  at  Lady 
Day,  1888,  be  held  to  bind  the  defendant  or  not.  If  it  should  be 
held  to  bind  him,  the  case  is  clear ;  and  if  it  should  not,  it  was  then 
only  that  the  plaintiffs'  right  to  demand  the  rent  charge  accrued, 
and  the  information,  filed  in  December,  1852,  was  in  time  to  save 
the  statute. 

Mr.  Roupell  and  Mr.  Sheffield,  for  the  defendant : 

The  first  question  is,  whether  the  plaintiffs  have  any  right  to 
sue  in  equity  at  all,  and  it  is  submitted  they  have  not ;  but  passing 
over  that  point,  the  defendant,  in  this  case,  is  a  purchaser  for 
valuable  consideration  without  notice,  and  this  is  a  suf&cient 
defence  against  the  plaintiffs'  claim,  even  though  they  have  a  legal 
title.  In  support  of  this  proposition,  the  following  cases  and 
authorities  may  be  referred  to  :  Jerrard  v.  Saunders  (i)  ;  WaUicyn  v. 
Lee  (2)  ;  Gait  v.  Osbaldeston  (a) ;  Bowen  v.  Evans  (4) ;  Joyce  v.  De 
Moleyns  (5) ;  Penny  v.  Watts  (6)  ;  Burlace  v.  Cooke  (7) ;  Parker  v. 
Blythmore  {s).  These  authorities  no  doubt  are  in  conflict  with 
Collins  V.  Archer,  Williams  v.  Lamhe,  and  other  cases ;  but  the  pre- 
ponderance is  in  favour  of  the  rule,  that  want  of  notice  will  be  a 
defence  to  a  purchaser  though  against  a  legal  title.  But  supposing 
this  not  to  be  a  sufScient  defence,  the  Statute  of  Limitations  is  a 
[  ♦289  ]       bar  in  ♦this  case  (9).    *     *     ♦ 

Mr.  James,  in  reply : 

[  290  ]  ♦    *    In  this  case  it  is  not  known  in  whom  the  legal  estate  is 

vested,  and  therefore  the  Attorney -General  has  a  right  to  seek 
redress  in  this  Court.  But  the  Crown  may  sue  in  any  Court  even 
to  enforce  a  legal  right ;  for  it  is  the  prerogative  of  the  Crown,  as 
parens  patnae,  which  it  may  exercise,  either  on  its  own  behalf  or 
on  that  of  a  charity,  and  relief  in  the  case  of  charities  is  constantly 
given  in  respect  of  rent  charges,  though  a  legal  remedy  for  it  may 
exist.     ♦    *     * 

(1)  2  Ves.  Jr.  464.  (7)  Freem.  24. 

(2)  7  R.  E.  142  (9  Ves.  24).  (8)  2  Eq.  Ca.  Abr.  79,  pi.  1. 

(3)  1  Hubs.  158.  (9)  It  became  unnecessary  for  the 

(4)  81  B.  E.  136  (1  Jo.  &  Lat.  178).  Judge    to   consider  or   express    any 

(5)  69  E.  R  318  (2  Jo.  &  Lat.  374).  opinion    upon  this  point :    see   next 

(6)  84  E.  E.  30  a  Mac.  &  G.  150;  1  page.— O.  A.  S. 
H,  &  Tw.  266). 
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The  Masteb  of  thb  Bolls  :  a..g. 

T  have  had  an  opportunity  of  looking  into  these  questions,  and  Wilkins. 
will  presently  express  my  opinion  on  them  severally.  There  are 
several  points  of  considerable  interest  on  this  information,  but  it 
will  be  unnecessary,  in  the  view  I  take  of  it,  to  consider  more  than 
one.  The  information  was  filed  to  enforce  a  legal  right  *to  a  rent  [  •291  ] 
charge,  and  the  defences  set  up  in  answer  are,  first,  a  purchase  for 
valuable  consideration  without  notice,  though  it  is  not  formally 
pleaded ;  and,  secondly,  that  the  claim  is  barred  by  the  Statute  of 
Limitations.  There  was  a  preliminary  objection  raised  as  to  the 
right  of  the  plaintiffs  to  sue  in  this  Court  at  all,  on  the  ground 
that  their  title  was  a  purely  legal  title.  With  respect  to  the  legal 
rights,  there  is  no  doubt,  that  this  Court  enforces  them  in  many 
cases,  and  that  it  will  grant  relief  in  case  of  a  legal  rent  charge, 
where  the  right  cannot,  from  some  cause  or  other,  be  enforced  at 
law.  As,  for  instance,  where  there  is  a  confusion  of  boundaries, 
or  where  it  is  not  known  out  of  what  land  the  rent  charge  issues. 
In  this  case,  however,  there  is  no  confusion  of  boundaries,  and  the 
lands  out  of  which  the  rent  charge  issues  are  known.  But  it  is 
said,  that  there  is  some  difficulty,  because  there  are  no  trustees, 
and  no  person  who  can  bring  an  action.  The  answer  to  that  is, 
that  an  application  might  have  been  made  to  the  Court  to  appoint 
new  trustees,  and  to  vest  the  rent  charge  in  them  ;  and  the  trustees 
thas  appointed  might  then  have  taken  such  proceedings  in  a  court 
of  law  as  they  thought  fit.  But  I  express  no  opinion  on  this  point, 
or  s^  to  the  Statute  of  Limitations  constituting  a  bar  to  the  claim, 
for  I  am  of  opinion,  that  the  defence  of  a  purchase  for  valuable 
consideration  without  notice  is  a  good  defence  to  this  bill.  Though 
the  earlier  authorities  are  certainly  contradictory,  yet  the  later 
decisions  are  very  strong  upon  this  point,  and  support  such  a 
defence;  and  I  think,  upon  principle,  that  it  is  but  reasonable 
that  it  should  prevail.  This  defence  is  the  mere  creature  of  a  court 
of  equity,  and  does  not  exist  at  law.  There,  if  a  person  having  a 
legal  title  to  land  or  to  a  rent  charge  seeks  to  enforce  that  title,  it 
is  DO  defence  to  say,  I  purchased  that  land  or  that  rent  charge ; 
and  though  *you  may  have  a  legal  title,  still,  as  against  me,  you  [  *292  ] 
cannot  recover  at  law.  His  legal  title  will  prevail  notwithstanding. 
Bat  a  court  of  equity  holds,  that  it  is  not  equitable  for  a  person 
who  has  bought  for  valuable  consideration  without  notice  of  any 
claim,  to  be  deprived  of  that  for  which  he  has  paid  his  money,  nor 
wUl  it  (as  expressed  by  Lord  Eldom  in  WaUwyn  v.  Lee,  and  as 
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A.-o.  was  also  said  in  Joyce  v.  De  Moleyns)  give  any  assistance  against 
wiLKiMs.  ft  purchaser  for  valuable  consideration  without  notice,  to  a  party 
claiming  against  him.  But  it  is  said,  that  this  proposition,  expressed 
in  that  general  and  extended  sense,  cannot  be  maintained,  but  that 
it  must  be  confined  within  these  limits,  namely,  that  the  Court  will 
afibrd  assistance  against  a  purchaser  for  value,  when  the  claim 
made  against  him  is  a  legal  and  not  an  equitable  claim.  I  am, 
however,  unable  to  see  why  the  rule  should  be  limited  only  to  cases 
where  the  right  is  merely  equitable,  and  not  be  extended  to  the 
cases  where  it  is  legal.  I  cannot  concur  in  the  observations  made 
in  the  argument  in  CoIHtis  v.  Archer^  that  a  defendant,  in  order  to 
avail  himself  of  a  defence  of  being  a  purchaser  for  value  without 
notice,  must  either  have  a  legal  right,  or  a  better  right  than  the 
plaintiff  to  call  for  the  outstanding  legal  estate,  and  that  conse- 
quently such  a  defence  can  never  be  made  use  of  against  the 
plaintiff  who  relies  upon  the  legal  title.  The  case  of  Penny  v. 
Watts  is  an  authority  against  that  proposition,  because  there  was 
in  either  no  legal  estate,  and  it  was  not  determined  which  of  the 
two  had  the  better  right  to  call  for  the  legal  estate.  The  cases  of 
Wallwyn  v.  Lee  and  Joyce  v.  De  Moleyns  expressly  determine,  that 
the  defence  of  purchase  for  value  without  notice  is  a  good  defence, 
where  the  right  sought  to  be  enforced  is  a  legal  right ;  and  I  have 
in  vain  endeavoured  to  discover  upon  what  ground  it  can  be  held, 
[  *293  ]  that  it  is  not  a  defence  ^against  a  legal  claim  in  this  Court.  This 
Court  certainly  does  not  favour  legal  any  more  than  equitable 
rights,  but  rather  the  contrary ;  and  the  cases  which  involve  the 
consideration  of  legal  rights  are  few  as  compared  with  those  involving 
equitable  rights :  but  in  the  case  of  a  purchase  for  value  without 
notice,  the  principle  of  the  Court  is,  neither  to  afford  assistance, 
nor  to  do  anything  to  prejudice  the  rights.  It  will  not  afford 
assistance  against  the  purchaser,  and  it  will  not,  at  his  instance, 
restrain  any  person  from  proceeding  against  him,  but  it  will  leave 
all  parties  to  their  remedies  at  law. 

There  are  many  cases,  amongst  which  are  Rogers  v.  SeaU, 
Williams  v.  Lamhe  and  Collins  v.  Archer^  in  which  it  has  been 
held,  that  a  defence  of  a  purchase  for  value  without  notice  is  a 
good  defence  against  a  person  seeking  to  enforce  a  legal  right. 

On  the  other  hand,  and  opposed  to  these,  are  the  cases  of  Parker 
V.  Blythrnore,  Jeirard  v.  Saunders,  Gait  v. '  Osbaldeston,  Wallwyn  v. 
Lee,  Joyce  v.  De  Moleyns  and  Penny  v.  Watts,  eight  or  nine  cases, 
which  more  or  less  determine  the  contrary. 


_J 
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It  is  therefore  necessary  to  consider  the  principle  upon  which 
the  Court  proceeds.  My  opinion  is,  that  it  proceeds  on  this :  that 
when  you  once  establish  that  a  person  is  a  purchaser  for  value 
without  notice,  this  Court  will  give  no  assistance  against  him,  but 
the  right  must  be  enforced  at  law.  It  is  true,  in  this  case,  that 
the  defendant  has  not  purchased  the  rent  charge ;  but  he  bought 
the  estate  believing  he  was  buying  it  without  any  rent  charge  upon 
it.  If,  therefore,  the  plaintiffs  have  a  legal  right,  they  must  enforce 
it  at  law.  The  means  of  doing  so  exist  in  this  case.  Under  the 
late  statutes,  trustees  might  have  been  appelated  of  *this  charity 
and  the  legal  estate  vested  in  them,  and  they  might  then  have 
proceeded  effectually  to  enforce  their  rights  in  a  court  of  law.  I 
think  this  information  fails,  and  it  must  therefore  be  dismissed, 
but  without  costs. 


A.-G. 

V, 
WiLKINS. 


[  ^294  ] 


The  SHEFFIELD   GAS   CONSUMERS' 
V.   HARRISON  (I). 

(17  Beav.  294—298.) 


COMPANY 


1853. 
July  4, 


Rolls  Qfurt. 
ROMIItLT, 

The  defendant  agreed,  in  writing,  to  take  shares  in  a  Joint-stock  Com-  M.B. 

pan  J  (which  were  transferable),  "and  to  execute  the  deed  of  settlement         \29i  1 
when  required.'*    Specific  performance  was  refused. 

On  the  24th  of  October,  1851,  and  after  the  above  Company  had 
been  provisionally  registered,  the  defendant  Harrison  (the  chair- 
man of  the  committee  of  provisional  directors)  made  a  written 
application  to  the  provisional  committee  for  one  hundred  shares. 
This  application  proceeded  as  follows :  "  And  I  hereby  undertake 
to  accept  the  same,  and  to  pay  the  deposit  thereon,  and  to  execute 
the  deed  of  settlement  when  thereunto  required."  He  afterwards 
paid  the  deposit  on  such  shares.  The  formalities  and  requisites 
being  complied  with,  the  deed  of  settlement  was  approved  of  by 
the  provisional  directors  (Harrison  being  absent  though  summoned 
to  attend)  and  by  the  Registrar,  and  the  complete  registration  of 
the  Company  was,  on  the  10th  of  February,  1852,  duly  certified  by  the 
Registrar  of  Joint-stock  Companies.  The  defendant  was  returned 
to  the  Registrar  as  a  provisional  committee  man  and  as  a  subscriber, 
and  such  returns  had  been  duly  registered. 


(1)  The  fact  that  an  applicant  for 
shares  may  transfer  the  same  when  he 
pleases  is  no  reason  why  he  should 
not  be  compelled  to  specifically  perform 
hiii  agreement  to  accept  the  shares 
at  the  suit  of  the  Company:   Odessa 


Tramways  v.  Mendel  (1877)  8  Oh.  Diy. 
235,  47  L.  J.  Ch.  505,  38  L.  T.  731. 
The  supposed  analogy  between  the 
law  of  partnership  and  the  law  of 
companies  does  not  apply  to  this  case. 
— O.  A.  S. 
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Company 
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[295] 


[296] 


[297] 


Three  calls  of  ten  shillings  per  share  were  afterwards  made,  but 
the  defendant  refused  either  to  pay  them  or  to  execute  the  deed  of 
settlement. 

The  plaintiffs  filed  this  claim,  praying  to  have  the  agreement 
specifically  performed  by  the  defendant,  by  the  execution  of  the 
deed  of  settlement  and  payment  of  the  three  calls.  The  defendant, 
by  his  affidavits,  objected  that  the  deed  was  not  in  conforadty  with 
the  prospectus  in  various  particulars,  but  this  defence  was  not 
entered  into.  As  to  the  transfer  of  shares,  the  deed  provided,  that 
"  the  board  of  directors  should,  within  fourteen  days  after  notice, 
accept  or  refuse  any  proposed  transferee  of  shares,  and  who,  being 
accepted  and  having  executed  the  deed,  was  entitled  to  be  registered 
as  a  shareholder.  But  in  case  the  board  rejected  the  proposed 
transferee,  and  should  not,  within  fourteen  days,  find  some  other 
eligible  person  to  take  the  shares  at  the  market  price,  it  was  incum- 
bent on  the  board  to  accept  and  register  the  transferee  originally 
proposed." 

Mr,  Daniell  and  Mr.  Terrell,  in  support  of  the  claim  : 

*  *  The  defendant  may  be  liable  to  an  action  at  law,  but  that 
is  no  answer  to  a  suit  for  specific  performance ;  nor  would  it  be 
right  to  refuse  specific  performance,  even  though  an  action  would 
be  a  sufficient  satisfaction,  which  in  this  case  it  would  not. 
Besides,  the  plaintifis  do  not  ask  the  defendant  to  join  the  partner- 
ship, but  only  to  execute  the  deed  which  he  has  contracted  to 
execute,  and  take  upon  himself  the  responsibilities  which,  on  the 
formation  of  the  Company,  he  agreed  to  participate  in.  [They 
cited  Hutchinson  v.  Sun-ey  Oas  Consumers*  Company  {i).'] 

Mr,  R,  Palmer  and  Mr.  C.  C,  Barber,  contra,  were  not  heard. 


The  Master  of  the  Bolls  : 

I  will  not  express  any  opinion  as  to  whether  this  is  a  good  con- 
tract at  law,  or  whether  an  action  for  damages  would  or  would  not 
lie.  I  am  however  satisfied,  that  this  is  not  such  a  contract  as  a 
court  of  equity  can  enforce.  It  is  a  contract  to  become  a  partner 
in  a  partnership,  of  which,  according  to  the  terms  of  the  deed,  the 
defendant  could  cease  to  be  a  partner  within  fourteen  days.  I 
entertain  no  doubt,  that  this  Court  will  not  enforce  the  specific 
performance  of  a  contract  to  enter  into  a  partnership,  which,  so  far 

(1)  11  C.  B.  689. 
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as  the  defendant  is  concerned,  he  may  dissolve  immediately  after- 
wards. To  specifically  perform  a  contract  of  this  description  ^oald 
be  merely  nugatory. 

It  is  said,  that  you  must  not  assimilate  these  Companies  to 
ordinary  partnerships.  It  is  true  that  in  many  respects  they 
differ,  becanse  the  Legislature  has  given  them  means  of  enforcing 
equities,  which,  where  partners  are  numerous,  one  individual 
partner  is  unable  to  enforce,  consistently  with  the  ordinary  rules 
of  pleading  and  practice  in  this  Court.  But  in  all  other  respects, 
they  mast  be  treated  and  considered  as  partnerships. 

Cases  have  been  cited  to  me  to  show,  that  this  gentleman  would 
be  a  contributory.  Upon  that  I  express  no  opinion,  for  it  is 
obvious  that  the  case  of  contributories  is  perfectly  distinct  from 
that  which  I  have  now  to  consider.  The  terms  of  an  Act  of 
Parliament  regulate  who  are  to  be  contributories.  It  is  possible 
that  creditors  may  have  advanced  money  or  supplied  goods  upon 
the  faith  of  the  defendant's  name,  and  on  the  ^belief  of  his  being  a 
member  of  this  partnership,  and  it  may  be  very  inequitable  that 
one,  who  has  allowed  his  name  to  be  used,  should  not  contribute 
with  the  other  shareholders  in  paying  liabilities  incurred,  by  his 
permitting  his  name  to  be  used.  That  is  a  totally  different  equity 
from  that  of  compelling  a  defendant  to  execute  a  deed,  and  to 
become  a  partner  in  a  concern  unwillingly,  and  which  partnership 
he  may  immediately  put  an  end  to. 

The  last  case  cited  by  Mr.  Daniell,  Hutchinson  v.  The  Surrey  Oas 
Cmsumers*  Compcmy^  seems  to  show,  that  this  is  no  contract  or 
agreement  at  all,  and  that  it  could  not  be  enforced  in  a  court  of 
law,  but  I  am  satisfied  that  if  there  is  any  right,  it  is  only  to  be 
enforced  there. 

It  is  also  to  be  observed,  that  although  these  Joint-stock  Com- 
panies have  existed  a  great  number  of  years,  and  cases  of  this 
description  must  have  occurred  frequently,  yet  I  am  not  referred 
to,  nor  do  I  believe  I  could  be  referred  to,  any  case  in  which  such 
an  attempt  as  the  present  has  ever  been  made. 

This  is,  therefore,  a  purely  speculative  claim,  and  it  must  be 
dismissed  with  costs. 


The 
Sheffield 

Oas 

conbumebs' 

Company 

r, 
Harrison. 
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1863.  MACNAB  V.   WHITBREAJ). 

'^alL^'  •  (17  Beav.  299-301 ;  8.  0.  1  W.  E.  473.) 

MlU  Qmrt.  ^  testator  gave  all  his  real  and  personal  property  to  his  vidow,  her 

^if'i^^'  heirs,  &c.  •  *  absolutely,  and  for  ever,  in  the  full  assurance  and  confident  hope  " 

that  she  would  bring  up,  educate  and  provide  for  his  children,  as  it  would 

L  ^^  J  have  been  his  intention  if  living :  Held,  that  the  trusts  were  too  uncertain 

to  carry  into  effect,  and  that  the  widow  took  absolutely. 

Duncan  B.  Macnab  gave  and  bequeathed  all  his  freehold,  lease- 
hold and  other  personal  property,  whether  in  possession,  remainder 
or  expectancy,  unto  the  plaintiff,  Charlotte  Macnab,  her  heirs, 
executors,  administrators  and  assigns,  absolutely  and  for  ever,  in 
the  full  assurance  and  confident  hope  that  she  would  bring  up  his 
children  in  the  fear  of  God,  and  educate  and  provide  for  them,  the 
same  as  it  would  have  been  his  intention,  should  it  have  pleased 
God  to  spare  his  Ufe. 

The  question  was,  whether  the  widow  took  the  property  abso- 
lutely, for  her  own  benefit,  or  subject  to  a  precatory  trust  in  favour 
of  the  testator's  children  ? 

Mr.  R,  Palmer  and  Mr.  Heherden^  for  the  widow  : 

There  is  no  trust  for  the  children.  The  gift  is  to  the  widow,  her 
heirs,  &c.  ''absolutely,"  which  is  quite  inconsistent  with  there 
being  a  trust  for  other  persons.  Again,  the  trust  is  too  uncertain 
to  be  carried  into  execution,  for  how  can  it  be  ascertained  what  the 
intentions  of  the  testator  would  have  been  if  living  ?  The  object 
of  the  testator  was,  to  place  his  widow  in  the  same  situation  as 
himself,  with  an  absolute  power  and  control  both  over  his  property 
and  children.    ♦     *     * 

[  300  ]  Mr.  W.  D.  Evans,  for  a  trustee. 

Mr.  Godfrey y  for  the  two  children : 

*  *  The  trust  can  be  ascertained  by  a  reference  as  to  what 
would  be  proper  education  and  provision  for  them.  Either  the 
widow  has  a  large  discretionary  power,  or  is  entitled  for  life,  with 
remainder  to  the  children,  with  a  power  of  selection  to  her.    ♦    •    • 

Mr.  Jackson,  for  an  incumbrancer. 

[Numerous  cases  were  cited  by  counsel,  but  the  judgment  makes 
it  unnecessary  to  refer  to  the  cases  thus  cited.] 

Thb  Master  of  the  Bolls  : 
This  is  a  very  difficult  and  obscure  will.    It  is  almost  impossible 
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to  decide  such  cases  by  others,  but  I  have  ^no  doubt  that  the  words      macnab 
"  full  assurance  and  confidence  "  are  suflScient  to  create  a  trust.    I  whitbreaj 
am  of  opinion  that  the  words  that  she  will ''  educate  and  provide  "       [  *30i  ] 
for  them,  "  in  the  same  manner  as  it  would  have  been  my  inten- 
tion, should  it  have  pleased  God  to  spare  my  life,"  are  too  obscure 
to  carry  into  effect.    On  the  whole,  I  think,  that  I  should  best 
carry  into  effect  the  intention  of  the  testator,  by  saying,  that  the 
widow  took  an  absolute  interest  in  the  property,  and  I  must  make 
a  declaration  accordingly. 


CAETWEIGHT  v.   SHEPHEARD.  i853. 

July  7 
(17  Beav.  301—303.)  -L. ' 

The  testator  appointed  A.,  B.  and  C.  his  executors  and  trusteea,  and    ^^^^  Qmrt, 
devised  and  bequeathed  to  them  his  real  and  personal  estate  in  trust.    By      ^ili'^''^' 
a  codicil,  he  desired  that  A.,  named  in  his  will  as  *'  executor,"  be  no  longer 
such,  and  he  nominated  D.  to  succeed  him,  but  he  made  no  alteration  in         L  ^^^  J 
the  devise :  Held,  that  A.  still  remained  a  trustee  of  the  will. 

The  testator  appointed  A,  B.  and  C.  to  be  trustees  and  executors.  He 
revoked  the  api>ointment  of  C.  as  executor  and  trustee  by  his  first  codicil. 
By  a  second  codicil  he  revoked  the  appointment  of  B.  and  G.  as  executors, 
but  ratified  his  will  except  as  altered  thereby :  Held,  that  the  first  codicil 
was  not  revoked,  and  that  C.  was  not  a  trustee. 

The  testator,  by  his  will,  appointed  Shepheard,  Cartwright  and 
Kinder,  trustees  and  executors  of  his  will,  to  whom  he  bequeathed 
a  legacy  for  their  troubla  And  he  devised  and  bequeathed  his  real 
and  personal  estate  to  them  upon  certain  trusts. 

By  his  first  codicil,  after  reciting  his  will,  he  revoked  the  appoint- 
ment of  Kinder  as  executor  and  trustee,  and  he  devised  and 
bequeathed  his  real  and  personal  estate  to  Shepheard,  Cartwright 
and  Newport,  upon  the  trusts  declared  by  his  will,  and  he  appointed 
Newport  one  of  his  executors. 

By  a  second  codicil,  he  expressed  himself  thus  :  ''I desire  Samuel 
Cartwright  and  William  Kinder,  named  *in  my  will  as  my  executors,       [  '302  ] 
be  no  longer  regarded  as  such,  and  in  their  place  I  nominate 
C.  Cave  and  B.  Ellis  to  succeed  them."    ''  And  I  ratify  and  confirm 
my  said  will,  except  as  the  same  is  altered  hereby." 

The  question  was,  whether  the  plaintiff  Cartwright,  though  his 
appointment  as  executor  had  been  revoked,  was  still  a  trustee  of 
the  will 

Mr.  Bevvr,  for  the  plaintiff,  argued,  that  the  revocation  was 
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limited  to  the  of&ce  of  execator,  and  that  the  character  of  traatee 
remained.    He  cited  Graham  v.  Graham  (i). 

Mr,  R.  Palmer,  Mr,  lioupeU  and  Mr.  Ren$haw,  contra,  con- 
tended, that  the  plaintiff  was  neither  executor  nor  trustee  ;  that  the 
two  characters  were  inseparably  connected ;  and  that  the  testator 
had,  in  a  short  way,  expressed  his  intention  of  excluding  him  from 
both  of&ces. 

Mr.  Dickinson  and  Mr.  Giffard,  for  other  parties. 

The  Master  of  the  Bolls: 

Your  argument  must  go  to  this  extent,  that  the  second  codicil 
revoked  the  devise  to  the  plaintiff.  I  am  of  opinion  that  there  is 
no  revocation  of  the  devise  of  the  real  estate,  and  that  Cartwright 
still  remains  a  trustee. 

Mr.'  Welch,  for  Kinder,  argued,  that  as  the  second  codicil 
ratified  and  confirmed  the  will,  except  as  it  was  ^altered  by  the 
revocation  of  the  appointment  of  Cartwright  and  Kinder,  as 
executors  only,  it  revoked  the  first  codicil,  thus  leaving  Kinder  a 
trustee. 

The  Master  of  the  Bolls  : 

I  am  of  opinion  that  the  second  codicil  does  not  affect  the  first. 
What  is  ratified  is  the  will,  as  it  then  stood  varied  by  the  first 
codicil.  There  ought  to  be  an  express  revocation  of  the  first  codicil, 
to  effect  the  purpose  for  which  you  argue. 


1863. 
Julys. 

BclU  QtuH. 

ROMILLT, 

M.R. 
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FORD  V.  BATLEY. 

(17  Beav.  303—304 ;  S.  C.  23  L.  J.  Ch.  225.) 

A  testator  directed  his  executors  to  purchase,  in  their  names,  an  annuity 
from  Government  or  any  public  Ciompany,  for  A.  B. :  Held,  that  A.  B.  was 
entitled  to  have  a  Government  annuity  purchased,  and,  at  his  option,  to 
take  the  price  in  lieu  of  the  annuity. 

The  testator  directed  his  executors,  immediately  after  his  decease, 
to  purchase,  in  their  names,  from  the  Commissioners  for  the 
Reduction  of  the  National  Debt,  by  the  Act  10  Geo.  IV.  c.  24, 
empowered  to  grant  annuities,  or  of  or  from  any  public  Company, 
duly  empowered  by  Act  of  Parliament,  charter,  or  otherwise,  to 
grant  annuities,  an  annuity  of  302.  for  the  plaintiff. 
(1)  96  E.  E.  258  (16  Beav.  550). 
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The  executors  handed  over  the  residue  to  the  residoary  legatee,        ford 
without  making  the  investment,  there  being  some  doubt  as  to  the      batley. 
identity  of  the  annuitant. 

The  plaintiff,  however,  ultimately  established  his  right  to  the 
annuity. 

Mr.  Craig  and  Mr.  Southgate,  for  the  plaintiff: 

First,  the  annuitant  has  a  right  to  select  the  security  upon  which 
the  annuity  shall  be  purchased,  and,  secondly,  he  has  a  right  to 
elect  to  take  the  purchase-money  instead  *of  having  the  annuity      [  *3a4  ] 
purchased.    He  elects  to  have  a  Government  annuity,  and  insists  on 
having  the  money  necessary  to  purchase  it. 

Mr.  Qoodere,  contra: 

The  testator  has  given  his  executors  a  discretion  as  to  the  mode 
of  purchasing  the  annuity.  This  should  be  exercised  in  a  manner 
the  least  prejudicial  to  the  estate,  and  the  annuity  should  therefore 
be  purchased  from  a  public  Company,  whose  terms  are  less  onerous 
than  those  of  Government.  Secondly,  the  testator  has  directed  the 
annuity  to  be  purchased  in  the  names  of  the  executors.  His 
directions  they  are  bound  to  follow ;  and  to  allow  the  plaintiff  to 
take  the  money  would  be  opposed  to  the  clear  intention  of  the 
testator,  who  intended  to  give  an  annuity  and  not  a  legacy.  (He 
referred  to  BUwitt  v.  Roberts  (i).) 

The  Mastbb  of  the  Bolls  : 

The  annuitant,  is  entitled  to  have  the  best  security  for  his  annuity, 
which  is,  a  Government  security.  I  am,  therefore,  of  opinion,  that 
he  is  entitled  to  a  Government  annuity. 

I  also  think  he  is  entitled  to  have  such  a  sum  as  would  be 
required  to  purchase  an  annuity  from  the  Commissioners  for  the 
Beduction  of  the  National  Debt,  for  it  is  obvious,  that  if  an  annuity 
were  purchased,  he  might  sell  it  immediately  afterwards  (2). 

(1)  54  B.  R  291  (Or.  &  Ph.  274).  (2)  Dawson  v.  Beam,  32  R  R  295 

(1  Bubs.  &  My.  606). 
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1863.  STEVENS  V.  VAN  VOOEST. 

-^^yJ:}^  (17  Boav.  306-308.) 

BoUi  Court.  ^  QQjjj  qI  8Q5/^  stock,  partly  belonging  to  the  husband  and  partly  to  the 

^iHf^p^^'  wife,  was  settled  (subject  to  the  interests  given  to  the  husband,  wife  and 

children)  as  to  the  husband's  part  on  the  husband's  executors,  and  as  to 
[  ^^  ]  the  wife's  to  her  next  of  kin.    The  settlement  contained  a  covenant,  that 

the  after  acquired  property  of  the  wife  should  be  settled  on  like  trusts  : 
Held,  that  the  husband  and  wife's  representatives  were,  under  the  ultimate 
limitation,  entitled  to  the  wife's  after  acquired  property  in  proportion  to 
their  interests  in  the  865/. 

Covenant  to  settle  after  acquired  property  of  the  wife,  held  to  extend  to 
property  acquired  after  the  death  of  the  husband  (1). 

Upon  the  marriage  of  Henry  Van  Voorst  and  Sarah  B.  Stevens, 
in  1807,  each,  by  agreement,  laid  out  the  sum  of  1,00(M.  in  the 
purchase  of  Bank  stock.  The  husband's  produced  438L  5«.  5d. 
stock,  and  the  wife's  produced  431L  148.  Id.  These  two  sums, 
amounting  together  to  the  sum  of  866Z.  Bank  stock,  were,  by  the 
settlement,  vested  in  trustees,  upon  trust  for  the  husband  for  life, 
with  remainder  to  the  wife  for  life,  with  remainder  to  the  children, 
and  if  none  (which  happened),  then  upon  trust,  after  the  death  of 
the  survivor,  to  pay  the  4832.  6$.  5d.  stock  unto  the  executors  or 
administrators  of  the  husband,  and  the  sum  of  431Z.  14«.  7d.  stock 
to  such  persons  as  the  wife  should  appoint,  and  in  default  to  her 
next  of  kin. 

And  it  was  thereby  agreed  and  declared,  between  and  by  the  said 
parties  thereto,  and  the  husband  covenanted  with  the  trustees,  that 
in  case  the  said  intended  marriage  should  take  effect,  and  any 
personal  estate  should,  by  will,  settlement,  donation  or  otherwise 
howsoever,  come  to  or  devolve  upon  Sarah  Bridges  Stevens,  or  the 
said  Henry  Van  Voorst  in  her  right,  they  the  said  Henry  Van 
Voorst  and  Sarah  B.  Stevens,  and  each  of  them,  would,  by  such 
deeds,  &c.,  as  by  the  counsel  of  the  said  trustees,  &c.  should  be 
required,  assign,  &c.  all  such  personal  estate  unto  the  trastees, 
''  upon  and  for  such  trusts,  intents  and  purposes,  and  with,  under 
and  subject  to  such  powers,  provisos  and  agreements,  aa  were 
[  *'306  ]  thereinbefore  ^declared  and  contained,  of  and  concerning  the  said 
sum  of  866{.  Bank  stock,  or  such  of  them  as  should  be  then 
subsisting  and  undetermined,  or  capable  of  taking  effect." 

By  the  death  of  Thomas  Stevens,  the  father  of  Mrs.  Van  Voorst, 

(1)  In  later  cases  these  covenants  L.  R  9  Oh.  97,  43  L.  J.  Ch.  265,  and 

have  been  construed  as  applying  only  see  also  Davenport  v.  Marahall  [1902] 

to  property  acquired  by  the  wife  during  1  Ch.  82.  71  L.  J.  Ch.  29,  85  L.  T.  8i0. 

coverture;  see  In  re  Edwards  (1874)  — 0.  A.  8. 
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she  became  entitled  to  a  share  in  his  residaary  estate,  and  about      Stevens 
1J43L  in  different  stocks  were  transferred  unto  the  names  of  the  van  voobst. 
trustees  of  the  settlement,  who,  in  1811,  by  deed  declared  they  held 
them  upon  the  trusts  of  such  settlement. 

There  was  no  issue  of  the  marriage.  The  husband  died  in  1828, 
and  the  wife  in  1858.  The  question  now  raised  was,  how  the 
1,7482.  was  to  be  dealt  with,  as  between  the  representatives  of  the 
husband  and  the  wife.  The  plaintiff  represented  the  wife*s  estate, 
and  the  defendants  that  of  the  husband. 

There  were  also  two  sums  of  8882.  6s.  M.  Consols,  and  18/.  Long 
Annuities,  standing  in  her  name,  but  it  was  not  known  how  or  when 
she  became  possessed  of  them ;  but  it  was  supposed,  that  she  acquired 
them  after  the  death  of  her  husband. 

Mr.  WiUcock  and  Mr.  H.  Nichols,  for  the  plaintiff,  claimed  the 
whole  of  the  funds. 

Mr.  Lloyd,  Mr.  Forster,  Mr.  Goodeve  and  Mr.  Oordon,  for  the 
defendants,  claimed  a  proportion  of  the  fund. 

The  Mastsb  of  the  Bolls  reserved  his  judgment. 

Thb  Mastbb  of  the  Bolls  :  juiy  12. 

Two  questions  arise  in  this  case ;  first,  whether  any  portion  of  [  307  ] 
the  property  acquired  during  the  coverture  passed  to  the  husband, 
under  the  trusts  of  the  settlement,  and  next,  whether  any  property 
acquired  by  the  wife  subsequently  to  the  coverture  is  subject  to  the 
same  trusts.  It  is  to  be  observed,  that,  with  respect  to  the  property 
acquired  during  the  coverture,  the  whole  might  be  taken  by  the 
husband,  and  that  this  arrangement  was  in  derogation  of  his  rights. 
It  is  admitted,  in  argument  by  the  plaintiff,  who  contends  that  all 
this  belonged  to  the  wife,  that  the  trusts  of  the  settlement  do  apply, 
to  some  extent,  to  these  sums,  that  is,  so  far  as  regards  the  trusts 
in  favour  of  the  husband,  wife  and  children,  but  they  contend,  that 
there  they  stop  short,  and  that  the  words  *'  such  trusts,  powers,  &c., 
as  were  thereinbefore  declared  concerning  the  865/.  Bank  stock  then 
capable  of  taking  effect,"  do  not  apply,  for  that,  in  truth,  there 
were  no  trusts  thereinbefore  declared  which  were  then  capable  of 
taking  effect. 

I  am  of  opinion  that  it  is  impossible  to  stop  short  and  say,  that 
the  ultimate  trust  in  favour  of  the  husband  as  to  part,  and  of 
the  wife  in  respect  of  the  rest,  is  not  to  take  effect.    There  is  no 

11—2 
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Stevens  principle  by  which  I  can  qualify  these  words,  so  as  to  inclade  them 
Van  Voobst.  ^  favour  of  some  objects,  and  exclude  the  ultimate  trust  for  the 
husband.  Here  is  a  trust  relating  to  the  Bank  stock,  which  would 
be  subject  to  little  doubt ;  but  it  is  said,  that  these  trusts  relate  to 
Bank  stock  only,  and  do  not  apply  to  different  matters,  and  to 
totally  different  subjects.  The  answer  is,  that  whatever  the  trusts 
of  the  Bank  stock  may  be,  they  are  to  be  applied  to  this  stock,  so  far 
[  ^^os  ]  as  they  are  applicable.  These  trusts  are,  *that  so  much  of  the  8651. 
as  amounts  to  488Z.  5s.  6d.  shall  go  to  the  husband  absolutely,  and 
the  residue  to  the  wife.  My  opinion  is,  that,  according  to  the 
proper  construction,  I  must  divide  these  sums  in  the  proportions  of 
488  to  481,  although  it  is  a  singular  division. 

Having  come  to  this  conclusion,  I  was  desirous  to  confine  the 
operation  of  the  covenant  to  that  property  which  accrued  to  the 
wife  during  the  coverture.  I  have  looked  in  vain  for  any  words  so 
limiting  it,  and  I  cannot  do  so  without  introducing  express  words 
for  that  purpose.  I  may  speculate  that  it  might  have  been  intended, 
but  I  cannot  decide  on  a  speculation  of  probabilities,  for  I  think  it 
is  not  proper  to  go  beyond  the  words  of  the  clause,  even  if  that  may 
lead  to  results,  which  it  is  not  probable  the  persons  could  have 
intended. 

I  am,  therefore,  of  opinion,  that  all  the  property  acquired  by  the 
wife,  subsequent  to  the  marriage,  is  subject  to  the  trusts  of  the 
settlement ;  and  as  there  was  no  issue,  it  must  be  divided  in  the 
proportion  of  the  Bank  stock. 


1853.  STONES  V.  ROWTOK. 

JulyB^  12.  ^^^  ^^^  308—313.) 

Two  trustees  were  origiDally  appointed  by  a  settlement,  which  oontaindd 
a  power  that  if  the  trustees  or  either  of  them  should  be  desirous  of  being 
discharged,  the  tenant  for  life,  "and  after  his  decease,  the  sorriying  or 
continuing  trustees  or  trustee  "  might  appoint  any  other  person  or  persons 
to  be  a  trustee  or  trustees,  in  the  stead  of  the  trustee  or  trustees  so  desiring 
to  be  discharged:  Held,  that  this  did  not  authorize  the  two  original 
trustees,  after  the  death  of  the  tenant  for  life,  to  retire  together  and 
appoint  two  new  trustees  in  their  stead. 

[Later  decisions  upon  the  same  point  aiie  referred  to  in  /n  re  NorrU  (IS^) 
27  Ch.  D.  333,  63  L.  J.  Ch.  913,  61  L.  T.  693,  but  the  Trustee  Act,  1893,  s.  10(1), 
now  meets  the  difficulty. — 0.  A.  S.] 
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GRIESBACH  r.    FREMANTLE.  issa. 

JtUy  13. 
(17  Beav.  314—322.)  

A  testatrix  gave  her  real  and  personal  estate  to  three  trustees,  upon    ^       ^'* " 
trust,  as  soon  as  they,  in  their  discretion,  should  think  most  adyantageous,  u'p^^' 

to  sell  and  convert  into  money  her  real  estate,  and  pay  her  debts  and 
legacies.    She  gave  the  residue  of  her  estate  and  effects  to  her  son  J.  B. :         '-        -' 
Held,  that  J.  B.  took  the  residue  of  the  realty  in  the  character  of  personalty. 

J.  B.,  who  was  one  of  the  trustees,  paid  the  debts  and  legacies,  except 
one  annuity,  and  remained  in  possession  sixteen  years  and  died  intestate  : 
Held  (having  regard  -to  his  acts,  and  notwithstanding  he  was  both 
co-trustee  and  owner),  that  the  property  was  reconverted  into  realty  and 
passed  to  his  heir. 

Thb  testatrix  devised  and  bequeathed  all  her  freehold  and  copy- 
hold at  Sunbury  and  elsewhere,  and  her  personal  estate  to  her 
eldest  son  John  Bishop,  and  two  other  persons,  their  heirs  and 
assigns,  upon  trust,  '^  as  soon  after  her  decease  as  they  in  their  dis- 
cretion should  think  most  advantageous,  to  sell  and  convert  into 
money  her  freehold,  copyhold  and  leasehold  hereditaments  and 
premises,  and  to  stand  possessed  thereof,  in  trust  to  pay  her 
debts  and  funeral  expenses,  and  the  legacies  thereinafter  mentioned. 
She  gave  a  number  of  large  legacies,  and  two  annuities  of  40/.  and 
801.  And  as  to  all  the  residue  of  ''  her  estate  and  effects,  of  what 
nature  or  kind  soever  (subject  to  the  payment  of  the  said  two 
annuities),  she  gave  and  bequeathed  the  same''  to  her  son  John 
Bishop,  "his  executors,  administrators  and  assigns;"  and  she 
appointed  John  Bishop  and  the  two  other  trustees  her  executors. 

The  testatrix  died  in  1882. 

John  Bishop,  by  permission  of  his  co- trustees,  entered  into 
possession  of  the  real  estate  at  Sunbury.  He  satisfied  the  debts 
and  l^acies  (except  the  annuity  of  40/.),  and  continued  to  reside  in 
the  mansion  and  to  receive  the  rents  of  the  other  part  of  the 
property  until  his  death,  in  May,  1848,  when  he  died  intestate.  A 
question  then  arose,  whether  John  Bishop,  at  his  death,  held  the 
•Sunbury  property  in  the  quality  of  real  or  of  personal  estate.  His  [  ♦315  ] 
heirs  claimed  it  as  realty,  his  administrator  as  personalty.  By 
this  bill  a  declaration  was  prayed,  that  John  Bishop  was  entitled  to 
elect  and  had  elected  to  take  the  property  as  real  estate,  and  that 
on  his  death  it  descended  upon  his  heir-at-law. 

The  acts  principally  relied  on,  as  affecting  his  election,  were  as 
follow : 

He  remained  in  the  occupation  of  the  house  and  premises  and  let 
the  rest  for  sixteen  years,  and  retained  the  title  deeds.  He  paid 
the  debts,  legacies  and  annuities,  except  the  annuity  of  40/.  a  year. 
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GRIE8BACH  the  annuitant  being  still  living.  In  1842,  he  laid  oat,  in  the  altera- 
FREMlifTLE.  tion  and  repairs  of  the  premises,  a  considerable  sam,  as  one  witness 
said,  2,5002.,  and  other  witnesses  stated  a  larger  sum.  He  felled 
timber  and  diminished  the  garden,  removed  the  green-house  and 
increased  the  meadow  ;  and  in  1886,  he  advertised  and  attempted 
to  sell  the  property,  but  without  success.  The  two  circumstances 
principally  relied  on  were  these :  In  1836,  he  gave  a  tenant  notice 
to  quit  in  these  terms — "  I  require  you  to  quit  the  occupation  of  the 
land  you  hold  of  me,"  &c. ;  and  in  1847,  upon  an  application  from 
the  Legacy  Duty  Office,  in  i  espect  of  the  legacy  duty  on  the  proceeds 
of  the  real  estate,  if  sold,  John  Bishop  replied, ''  that  he  had  not 
sold  any  of  the  real  estates,  but  had  retained  the  same  to  his  own 
use,  having  satisfied  all  demands  from  the  personal  estate  of  the 
deceased."  There  were  in  addition  some  indistinct  declarations  in 
evidence,  which,  however,  were  not  relied  on  by  the  Court. 

Mr.  Roupell  and  Mr,  Eldertan,  for  the  plaintiflf,  and  Mr.  lAoyd 
and  Mr.  C.  Hally  in  the  same  interest,  claiming  through  the  heir  of 
John  Bishop.    *     •     ♦ 

[  316  ]       The  Master  of  the  Bolls  : 

I  have  no  doubt  that  the  will  converted  the  property,  even  if  the 
word  "heirs  "  (l)  is  used.  The  defendants,  therefore,  may  confine 
themselves  to  this:  Was  he  in  a  situation  to  elect,  and  did  he 
elect? 

Mr.  jR.  Palmer  and  Mr.  Oshome,  contra  : 

[  317  ]  *    *    The  Court  holds  an  even  hand,  in  these  cases,  between 

the  heir  and  next  of  kin,  but  when  once  the  conversion  into 
personalty  has  been  established,  the  onus  of  proving  a  deconver- 
sion lies  on  the  heir.  Here,  he  has  not  satisfactorily  made  out 
his  case. 

[Numerous  cases  were  cited  by  counsel,  but  the  case  was  decided 
upon  its  own  special  circumstances  alone,  as  appears  by  the 
judgment.] 

[318]       The  Master  of  the  Bolls: 

I  think  that  this  is  a  case  of  reconversion,  and  that  the  facts 

of  this  case  establish  an  intention  on  the  part  of  John  Bishop  to 

reconvert  the  property  into  realty. 

(1)  It  was  doubted  whether  the  \vord  Bon,  but  on  reference  it  w«s  found 
**  heirs  "  was  added  to  the  gift  to  the      that  it  was  not. 
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It  is  nnnecessary  for  me  to  state  the  grounds  for  my  opinion,    Griesbach 
that  this  will  effected  a  complete  conversion  of  the  real  estate  into  frsmaih^le. 
personalty,  because,  assuming  that  to  be  so,  I  think  there  is  a 
reconversion  into  realty, 

I  concur  in  what  has  been  stated,  that  the  Court  holds  no  favour 
as  between  the  heir-at-law  and  next  of  kin,  in  cases  of  this  descrip- 
tion. I  am  also  of  opinion,  that  primd  facie  the  property  is  taken 
by  the  heir,  in  the  character  impressed  upon  it  by  the  will,  and 
that  if  no  intention  is  manifested  to  alter  it,  those  representing 
him  take  it  in  the  same  character.  I  am  of  opinion,  that  if  John 
Bishop  had  died  within  twelve  months  after  his  mother's  death, 
the  property  would  have  gone  to  his  personal  representatives  as 
personalty,  in  which  character  he  took  it.  The  question  is,  whether 
*from  January,  1882,  to  May,  1848,  sufficient  acts  have  not  taken  [  *319  ] 
place  to  show,  that  he  elected  to  take  the  property  as  real  estate, 
and  not  in  the  character  impressed  on  it  by  the  will. 

It  was  admitted,  and  could  not  be  denied,  that  he  was  in  a 
situation  to  make  an  election,  if  all  the  debts  and  all  the  legacies 
had  been  paid.  They  were  paid  with  the  exception  of  one  annuity, 
and  the  circumstance  that  there  was  power  to  raise  this  annuity  by 
a  mortgage  on  the  property  would  not  put  him  under  the  obliga- 
tion of  taking  the  property  as  personal  estate.  The  annuitant 
could  not  have  compelled  a  sale,  if  John  Bishop  had  set  apart 
sufficient  funds  to  provide  for  her  annuity.  I  am  of  opinion,  that 
he  was  in  a  situation  to  make  his  election. 

That  being  so,  the  burthen  of  proof  is  then  thrown  on  the  party 
who  contends  that  a  reconversion  has  taken  place ;  for  John  Bishop 
having  taken  these  lands  as  money,  the  burthen  of  proof  is  on  the 
plaintiff  to  show  an  intention  to  elect  to  keep  it  as  realty,  or,  in 
other  words,  to  remove  the  trust  for  conversion  impressed  on  the 
property  by  the  testatrix. 

I  should  have  thought  that  the  uninterrupted  possession  and 
receipt  of  the  rents  for  sixteen  years  would  have  been  sufficient 
for  that  purpose,  if  he  had  not  been  a  trustee,  which  renders  it 
ambiguous.  The  facts  which  struck  me  forcibly  are  those  which 
I  am  about  to  mention.  He  attempted  to  sell  the  property  in  1886, 
and  it  being  in  a  very  dilapidated  state,  he  laid  out  considerable 
sums  in  repairing  it.  One  witness  says  2,5002.,  another  8,0002. 
Whether  he  did  this  to  forward  the  sale,  or  for  the  more  convenient 
occupation  of  it  by  himself  and  his  family,  does  not  appear.  I  do 
not,  ^however,  rely  on  this  act  as  conclusive;  but  the  circumstances,      [  *3? 
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Gbibbbaoh  taken  in  a  cluster,  and  you  must  take  them  altogether,  help  one 
FBBiiIirrLK.  another.  I  do  not  however  think,  that  a  person  about  to  sell  would 
lay  out  BO  large  a  sum  of  money  as  2,500{.  on  a  property,  for  which 
he  did  not  expect  to  get  more  than  11,000/.  if  well  sold.  I  draw  a 
contrary  inference  from  that  which  has  been  insisted  on.  I  do  not 
think  it  probable  that  anything  would  be  gained  by  laying  out  so 
large  a  sum  as  3,000L  on  the  property  before  the  sale,  for  the  pur- 
chaser  would  naturally  prefer  laying  out  the  money  himself.  The 
most  profitable  mode  would  probably  be  to  sell  without  repairing, 
though  it  might  depend  on  the  nature  of  the  case.  I  place  very 
little  reliance  on  the  statement,  that  he  would  be  glad  to  sell  for 
11,000/.,  and  I  also  place  but  little  reliance  on  the  recollection  of 
Mrs.  B.,  for  the  interest  of  witnesses  is  apt  to  mislead  their  recollec- 
tion. I  must  decide  on  acts  not  ambiguous  or  liable  to  misconstruc- 
tion. I  have  this  fact,  that  considerable  expenses  were  incurred  in 
the  repairs,  for  the  purpose  of  family  occupation,  and  that  alterations 
were  made  which  were  not  of  such  a  species  as  are  usual  in  antici- 
pation of  a  sale,  suc^as  removing  a  hothouse,  altering  the  garden, 
and  cutting  ornamental  trees.  All  these  could  not  be  for  the  purpose 
of  sale. 

I  rely  most  on  the  two  documents ;  the  first  of  which  is,  a  notice 
to  the  tenant  to  quit,  in  which  he  speaks  of  ^*  the  land  you  hold  of 
me.*'  Above  all,  the  answer  to  Mr.  Trevor's  application  for  legacy 
duty  for  the  land,  to  which  his  answer,  on  the  20th  April,  1847,  is, 
"  I  have  not  sold  any  of  the  real  estates,  but  have  retained  the  same 
to  my  own  use.'*  A  more  unqualified  and  unambiguous  expression 
cannot  be  used.  It  cannot  be  denied  that  he  was  in  a  situation  to 
elect,  and  in  answer  to  the  application  for  the  legacy  duty  on  the 
[  •321  ]  proceeds  of  the  *sale  of  the  real  estate,  he  says,  "  I  have  retained 
the  same  to  my  own  use."  This  is  confirmatory  of  the  facts 
which  had  already  occurred.  He  may,  it  is  true,  have  made  this 
statement  in  order  to  escape  payment  of  legacy  duty,  but  the 
fact  of  his  making  the  statement,  in  the  same  letter  in  which 
he  asked  whether  he  would  be  liable  to  legacy  duty,  does  not,  in 
my  opinion,  vary  the  inference  properly  to  be  drawn  from  the 
expressions  used. 

As  to  the  attempted  sale,  it  is  to  be  observed,  that  a  person  may 
elect  to  hold  property  as  land,  and  yet  he  may  afterwards  be  induced, 
by  an  alluring  price,  to  sell  the  property. 

I  am  therefore  of  opinion,  that  it  has  been  proved,  that  John 
Bishop  has  exercised  his  election  to  take  the  property  unconverted 


VOL.  XCIX.1  1868.    CH,     17  BEAV.  821.  169 

and  diseharged  from  the  trast  for  conversion  impressed  on  it  by    qbiesbach 
the  will  of  Mrs.  Bishop.  Frkmantle. 

On  the  death,  therefore,  of  John  Bishop,  it  passed  to  his  heir-at- 
law,  Alexander  G.  S.  Bishop. 


IVISON   V.   GRASSIOT.  isos. 

(17  Beav.  321-322.)  JvlyU. 

Upon  an  application  under  15  &  16  Yict.  c.  86,  s.  36,  for  liberty  to  use 
at  the  hearing  affidavits  already  filed,  where  the  evidence  was  taken  orally, 
the  particular  facts  or  circumstances  proposed  to  be  proved  by  affidavits 
had  to  be  specified  both  in  the  notice  of  motion  and  in  the  order. 

[See  now  Order  XXXVIL,  r.  18.] 


MOSTYN   V.   MOSTYN.  isss. 

(17  Beav.  323-324.)  Feb^i. 

[Affirmed  on  appeal,  as  reported  in  5  If.  L.  C.  155.] 


KING  V.  CHUCK  (1).  isss. 

(17  Beav.  325—329.)  Jttly  %\%. 

Surviving  partners  held,  by  inference  deduced  from  their  conduct,  to    R^f^l*  Qmrt, 
have  carried  on  their  business  on  the  same  terms  as  the  original  partners.         Romillt, 

In  a  partnership  between  A.,  B.  nnd  C,  there  was  a  stipulation,  that  if  ^-^ 

one  died,  the  survivor  should  take  the  business  and  pay  his  executors  his  [  ^^^  ] 
capital,  as  appearing  on  the  last  account.  A.  died,  and  B.  and  G.  continued 
to  cany  on  the  business  without  articles.  B.  afterwards  died :  The  Coubt, 
from  the  conduct  of  the  parties,  inferred,  that  B.  and  C.  carried  on  their 
business  on  the  same  terms,  as  to  winding-up  on  the  death  of  either,  as 
those  which  applied  to  the  first  partnership  between  A.,  B.  and  C,  and 
decreed  0.  to  pay  to  B.'s  executors  his  capita],  as  appearing  on  the  last 
account. 

Meakin,  King,  and  Chuck,  for  twenty  years,  carried  on  business 

in   partnership  but  no  articles  of  co-partnership  had  ever  been 

executed  between  them.      However,  the  accounts  being  annually 

made  out,  a  memorandum  was  added  at  the  foot,  that  if  either  of 

them  should  die,  his  capital,  as  appearing  by  the  last  account, 

should  be  paid  to  his  representatives  by  the  surviving  partners,  on 

whom  the  trade  was  then  to  devolve. 

(1)  See  now  the  Partnership  Act,  Compar#y    (1886)   11   App.   Gas.   298; 

1890,  8.  27,  and  see  Cox  v.  WiUoughby  Daw  v.  Herring  [1892]  1  Ch.  284,  61 

(1880)  13  Oh.  D.  863,  49  L.  J.  Ch.  237,  L.  J.  Ch.  5,  65  L.  T.  782. 
42  L.  T.  125;  NeilMm  v.  Moas^nd  Iron 
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Kino  In  1889,  Meakin  died,  and  his  executors  established  their  right 

Chuck.       *<>  the  testator's  capital,  in  conformity  with  the  memorandmn. 

King  and  Chuck  then  continued  to  carry  on  the  business  in 
partnership  together,  but  no  articles  were  executed.  The  former 
memorandum  was  not  continued  in  the  annual  accounts,  but  some 
gross  sums,  by  way  of  deduction,  were  made  therein,  in  respect  of 
bad  debts. 

Some  conversation  had  taken  place  between  King  and  the  solicitors 
of  the  firm,  in  consequence  of  difficulties  that  had  occurred  in  the 
settlement  with  the  executors  of  Meakin,  in  regard  to  an  allowance 
for  bad  debts  in  the  account;  and  in  March,  1843,  a  draft  was 
prepared  by  the  solicitors  of  the  firm,  on  instructions  from  King, 
[  *326  ]  which  recited  the  above  stated  terms,  in  the  *former  partnership, 
for  a  settlement  on  the  death  of  either,  and  that  King  and  Chuck, 
since  the  death  of  Meakin,  had  continued  to  carry  on  the  business 
upon  the  terms  aforesaid,  in  the  event  of  the  death  of  either  of 
them,  and  that  they  had  agreed  to  vary  the  terms  and  conditions 
of  their  partnership.  It  then  purported  to  provide,  that  in  case 
of  the  death  of  a  partner,  151,  per  cent,  should  be  allowed  for  bad 
debts  from  his  share  of  the  capital. 

The  draft  was  communicated  to  both  parties,  but  there  was  no 
proof  of  its  ever  having  been  approved  of  or  adopted,  and  it  was 
never  engrossed  or  executed.  A  correspondence,  however,  took 
place  between  the  partners  as  follows :  King,  on  the  11th  of  March, 
1848,  wrote  to  Chuck — "I  have  this  post  received  from  Messrs. 
Overton  and  Hughes  (the  solicitors),  a  form  of  partnership  to  sign, 
which  I  think  very  advisable  and  proper,  had  we  not  already  pro- 
vided for  death,  by  making  an  allowance  for  debts,  which  I  suppose 
amount  to  101.  per  cent. ;  therefore,  I  recommend  no  alteration  be 
made  till  next  stock  taking."  In  answer.  Chuck,  on  the  Slst  day 
of  March,  1843,  wrote  to  King  as  follows, — "  With  respect  to  the 
allowance  taken  off  for  bad  debts,  'tis  done,  and  must  have  been 
a  mistake  of  Hughes,  as  he  told  me  you  named  15I.  per  cent.,  and 
quoted  the  opinion  of  T.  and  W.  Jones,  but  I  am  not  much  pleased 
whatever  it  was.  It  was  between  you  and  him,  unknown  to  me." 
In  answer  to  this,  King,  on  the  4th  day  of  April,  1848,  wrote  to 
Chuck  as  follows, — "  I  perfectly  recollect  Mr.  Hughes  and  myself 
having  a  conversation,  in  your  absence,  about  our  book  debts,  which 
brought  to  my  mind  what  passed  at  the  time  Alexander  King  died, 
that  several  houses  were  applied  to,  to  say  the  fair  sum  we  ought 
to  allow  for  unexpected  bad  debts,  and  William  and  Thomas  Jones 
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being  one,  *said,  (to  the  best  of  my  recollection,)  102.  or  151.  per        Kino 
cent.,  which  was  never  acted  on ;  for  the  executors  discovered,  on       chuck. 
farther  examination  of  the  deed  of  partnership,  that  everything  was      [  *327  ] 
provided  for,  which  proved  to  me  the  necessity  of  the  same  precaa- 
tion  for  as  to  take,  which  Mr.  Hughes  saw,  and  considered,  from 
what  I  said,  he  had  better  do  it,  which  I  should  never  have  thought 
of  ordering  without  consulting  you,  particularly  having  already 
made  a  fair  provision.    But  another  time,  before  we  make  up  our 
stock  book,  it  may  be  as  well  to  take  the  matter  in  consideration." 

King  died  in  1849 ;  whereupon  his  executors  insisted  on  Chuck's 
paying  them  10,022^.,  which  appeared  to  be  the  amount  of  King's 
capital  in  the  last  balance  sheet,  and  in  June,  1851,  they  instituted 
this  suit  to  enforce  their  claim. 

The  alleged  agreement  was  denied  by  Chuck. 

Mr.  R.  Palmer  and  Mr.  Southgate,  for  the  plaintiffs,  contended, 
that  the  obligation  to  purchase  the  deceased  partner's  share  in  the 
concern,  at  the  amount  appearing  to  his  credit  at  the  last  annual 
account,  which  applied  to  the  partnership  of  Meakin,  King  and 
Chuck,  had  been  continued  in  the  partnership  of  King  and  Chuck, 
for  the  business  had  been  carried  on,  upon  the  same  principle,  and 
in  the  same  manner,  as  before  the  death  of  Meakin.  They  relied 
on  the  draft  agreement,  and  the  conduct  of  the  partners,  as 
evidence  of  the  terms  on  which  the  business  had  been  carried  on. 

Mr.  Roupeli  and  Mr.  Moore,  contra  : 

The  mode  of  settlement  on  the  death  of  a  partner  was  applicable 
to  the  original  partnership  between  the  three,  but  was  never 
adopted  by  the  survivors.  The  draft  agreement  *carries  the  case  no  [  *328  ] 
farther.  It  was  a  mere  proposal,  and  was  never  executed  or 
assented  to,  and,  therefore,  no  final  or  binding  agreement  was  ever 
entered  into,  on  the  subject  of  a  settlement,  on  the  death  of  King 
or  Chuck.  The  same  observations  apply  to  the  letters ;  they 
proceeded  no  further  than  a  treaty. 

Mr.  R.  Palmer,  in  reply. 

The  Master  of  the  Bolls  reserved  judgment. 

The  Master  of  the  Bolls  :  July  18. 

It  is  clear,  that  though  the  draft  was  prepared  by  the  direction  of 
King,  it  was  prepared  with  the  knowledge  of  both  parties.     It 
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Kino  appears  that  a  proposal  was  then  made  by  King,  to  put  his  son  in 
Chuck.  ^^^  place  ;  Chuck  declined  it,  but  he  did  not  add  one  word, 
disputing  the  recital  in  the  draft  of  the  terms  on  which  they  carried 
on  the  partnership.  Three  letters  afterwards  passed  between  them  ; 
one  of  the  11th  of  March,  1848,  from  King  to  Chuck ;  Chuck's 
answer  on  the  81st  of  March,  1848,  and  King's  reply  on  the  4th  of 
April.  They  all  proceed  on  this  supposition,  that  the  recitals  are 
correct,  and  that  the  new  partnership  contract  contained  the  same 
stipulation  as  the  old.  They  seem,  however,  to  have  considered, 
that  these  points  might  be  provided  for  in  the  annual  settlement  of 
accounts,  and  that  the  deed  was  unnecessary.  This  view  is 
confirmed  by  this  circumstance :  That  the  new  proposed  partner- 
ship articles  did  not  provide  for  anything,  except  this  allowance  on 
bad  debts  to  be  made  to  the  continuing  partner. 

In  April,  1849,  King  died,  and  after  his  death,  some  discussion 
[  *329  ]  and  correspondence  took  place,  and  the  bill  *was  afterwards  filed  by 
his  executors,  to  enforce  the  terms  of  the  partnership.  It  appears  to 
me,  that  the  conduct  and  correspondence  of  Chuck,  after  the  death 
of  his  partner,  confirms  this  part  of  the  case.  Chuck  nowhere 
treats  the  concern  as  liable  to  be  wound  up,  there  is  no  admission 
that  it  ought  to  be  sold  and  the  produce  divided  between  him  and 
the  executors  of  King,  according  to  their  shares  in  it.  Although, 
on  the  death  of  King,  one  of  two  things  must  necessarily  have  been 
to  be  done,  namely,  either  Chuck  was  bound  to  take  the  partnership 
share  in  the  stock  in  trade  and  good  will,  and,  at  the  same  time, 
pay  the  executors  of  King  his  capital ;  or  the  executors  were 
entitled  to  have  the  whole  business  put  an  end  to  and  sold.  Chuck 
did  neither  of  these,  but  carried  on  the  business  on  his  own  account, 
notwithstanding  the  request  of  the  executors  of  King  to  have  the 
business  wound  up  and  their  share  paid.  I  am  of  opinion,  from  the 
conduct  of  the  parties,  that  there  was  a  parol  contract  between 
them,  that  when  one  died,  the  continuing  partner  should  take  the 
stock  in  trade,  at  the  valuation  which  was  found  due  to  him  at  the 
last  settlement  of  accounts,  making  the  allowance  for  bad  debts. 

It  is  clear  that  if  the  converse  had  happened,  and  Chuck  had 
predeceased  King,  King  could  not  have  disputed  this  proposition. 
Decree  payment  of  the  10,0222.,  with  interest,  and  costs. 
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BRIGGS  V.  WILSON.  im. 

Jvlu  22. 
(17  Beav.  330—334.)  J_ 

[Bepoited  on  appeal  in  d  D.  M.  &  G.  12.] 


Re  IRBY.  1863. 

(17  Beav.  334—335.)  ^«^3. 

Application  tliat  ihe  income  of  a  trust  fund  of  more  than  7,000?.  paid 
into  Court  under  the  Trustee  Belief  Act  might  be  applied  for  the  mainten- 
ance of  a  person  entitled  who  was  of  unsound  mind  not  so  found :  Order 
refused. 

[Such  orders  have  since  been  frequently  made.] 


Re  PUGH.  1863. 

Jvly  26. 
(17  Beav.  336—337  ;  S.  C.  23  L.  J.  Oh.  132.)  -L. 

A  married  woman,  whose  husband  was  mentally  incapable,  directed  a  Ckfurt, 

solicitor,  in  writing,  to  take  proceedings  for  her  children  in  certain  suits.  m!r**^' 

The  suits  did  not,  however,  in  any  way  relate  to  her.    She  was  no  party  .       ' 

thereto,  but  her  children  only  were  made  parties  by  their  next  friend ;  '-        ^ 
Held,  that  her  separate  estate  was  not  liable  for  the  costs. 

Mr.  Puoh,  a  solicitor,  was  employed  by  Mrs.  Piddocke,  in 
relation  to  her  separate  estate,  in  the  course  of  which  he  had 
received  money  for  her.  Besides  this,  in  1852,  Mrs.  Piddocke  and 
her  infant  children  had  instructed  Mr.  Pugh  to  institute  a  suit 
respecting  property  claimed  hy  the  children.  Mrs.  Piddocke  and 
her  children  had  also  authorized  Mr.  Pugh,  in  writing,  to  take  the 
most  active  measures  possible  for  them  in  that  suit  {Piddocke  v. 
Smith),  and  in  another  suit  of  Piddocke  v.  Boulthee,  Mrs.  Piddocke 
was  neither  interested  in  or  (i)  a  party  to  either  of  these  suits,  and 
Mr.  Pugh  accordingly  proceeded,  in  the  name  of  the  children  alone, 
by  their  next  friend. 

Mrs.  Piddocke  now  presented  a  petition  for  the  usual  order,  for 
the  taxation  of  Mr.  Pugh's  bills  against  her,  in  respect  of  the 
business  done  in  relation  to  her  separate  estate,  for  an  account  of 
his  receipts,  and  for  delivering  over  of  papers.  Mr.  Pugh  insisted, 
that  Mrs.  Piddocke's  separate  estate  was  liable,  not  only  for  the 
proceedings  respecting  it,  but  also  for  the  costs  of  the  two  suits, 
condacted,  as  he  said,  by  her  instructions. 

Mr.  R.  Palmer  and  Mr.  Cole,  in  support  of  the  petition. 

(1)  Sic. 
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He  Mr.    WiUcock  and  Mr.    Terrell,  contra,  relied  on  Murray  v. 

Barlee  (1),  and  contended,  that  the  written  instructions  of  Mrs. 

[  *337  ]       Piddocke  made  her  separate  estate  "^liable  for  the  costs  of  the  suits 

of  Piddocke  v.  Smith  and  Piddocke  v.  Boidtbee,  and  that  such  costs 

must  be  included  in  the  taxation. 

The  Master  of  the  Bolls  : 

The  opposition  is  founded  on  a  misconception  of  the  rights  and 
obligations  attaching  to  the  separate  estate  of  a  married  woman. 
In  Murray  v.  Barlee,  a  married  woman,  in  respect  of  her  separate 
estate,  employed  a  solicitor  to  conduct  the  proceedings,  and  it  was 
held  that  her  separate  estate  was  made  liable.  That  is  no  authoritj 
for  creating  a  liability  for  costs  in  this  case.  Here,  a  married 
woman,  whose  husband,  by  reason  of  mental  incapacity,  was  unable 
to  take  any  steps,  goes  to  a  solicitor  and  directs  him  to  take 
proceedings  for  her  children.  It  is  a  separate  and  distinct  matter. 
She  was  not  a  party  to  the  cause,  and  the  litigation  had  no  relation 
to  her  or  her  separate  estate ;  it  was  instituted  merely  to  ascertain 
the  rights  of  her  children.  From  the  situation  of  her  husband,  she 
was  the  person  who  naturally  communicated  with  the  solicitor,  and 
in  one  sense  employed  him,  but  he  knew  that  he  was  employed  to 
protect  the  interests  of  the  children,  and  that  the  next  friend  was 
liable  to  him;  but  neither  the  mother  of  the  children,  nor  her 
separate  estate,  was  liable  for  costs  incurred  in  this  matter,  which 
did  not  concern  her.    I  make  the  usual  order  for  taxation. 

Mr.  Pugh,  showing  by  his  own  affidavits,  that  he  would  have 
opposed  the  common  order,  must  pay  the  costs  of  this  special 
petition. 

1853.  VERSTURME  v.   GARDINER. 

•^^^-  (17  Beav.  338-340.) 

Rolls  Court.  Under  a  power  from  time  to  time  to  lend  2,500/.  of  the  trust  funds  to 

BoMiLLT,  the  tenant  for  life :  Held,  that  it  was  not  exhausted  by  one  loan,  but  that, 

M.E.^  after  repayment,  the  power  might  be  exercised  a  second  time. 

By  the  settlement  made  on  the  marriage  of  Captain  and  Mrs. 
Yersturme,  certain  funds  were  vested  in  four  trustees,  upon  the 
usual  trusts,  and  the  settlement  contained  a  proviso  to  this  effect : 
That  the  trustees  (naming  them),  ''and  the  survivors  and  Borvivor 
of  them,  and  the  executors,  administrators  and  assigns  of  such 
survivor,  do  and  shall,*'  if  required  in  writing,  out  of  the  trust 
(1)  41  R  B.  62  (3  My.  &  K  209). 


[338] 
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monies,  from  time  to  time,  lend  Gapt.  Versturme,  "  any  sum  or  soma   vebstubme 

of  money,  not  exceeding  in  the  whole  the  sum  of  2,500Z.,  he,  upon    gabdingr. 

eyery  such   advance,  securing  the  repayment  of  the  said  sum  or 

sums"   by  his  bond  and  a  policy.    Provided  it  should  be  at  his 

option,  ''at  the  time  of  every  such  loan,"  Co  substitute  real  security. 

The  trustees  were  also  empowered  to  sell  the  trust  funds  ''from 

time  to  time,"  for  the  purpose  of  the  loan  or  loans. 

There  was  a  power  to  invest  the  trust  monies  on  real  estate,  and 
to  sell  it,  and  hold  the  produce  upon  the  same  trusts,  and  with  and 
under  **  the  same  powers  "  as  the  money  so  invested. 

There  was  also  a  power  to  appoint  new  trustees;  and  it  was 
declared,  that  every  new  trustee  should  ''  have  and  might  exercise 
the  same  powers  and  authorities  whatever,"  as  if  he  had  been 
originally  appointed  trustee. 

In  1829,  the  trustees  accordingly  lent  the  2,500Z.,  which  was 
repaid  some  time  afterwards.  Gapt.  Yersturme  now  required  the 
present  trustees  (three  of  whom  *had  been  appointed  under  the  [  ^339  ] 
power),  to  advance  him  2,500/.  under  the  power,  but  they  declined 
to  comply,  being  advised  that  it  was  doubtful  whether  the  power, 
having  been  once  acted  on,  could  be  again  resorted  to. 

By  this  bill  a  declaration  was  sought,  that  the  power  to  lend  still 
subsisted,  and  that  the  trustees  were  bound  to  lend  the  2,500Z.,  upon 
the  terms  of  the  settlement. 

Mr.  O.  L.  RvMeUy  for  the  plaintiffs  : 

The  power  is  not  exhausted  upon  a  loan  of  2,500Z.,  but  may  be 
exercised  from  time  to  time,  as  may  be  required.  The  words 
"  every  such  advance,"  "  sum  or  sums,"  "  every  such  loan,"  "  loan 
or  loans,"  show,  that  the  power  might  be  exercised  more  than  once. 

(Thb  Mastbb  of  the  Bolls  :  These  words  would  be  satisfied  by 
a  loan  of  different  sums,  from  time  to  time,  amounting  in  the  whole 
to  2,500Z. ;  but  would  not  two  loans  of  2,600{.  each  be  a  lending  of 
5,00(V.,  or  "  exceeding  in  the  whole  the  sum  of  2,500/."?) 

The  amount  lent  at  any  one  time  would  not  exceed  the  2,500/. 
Again,  the  new  trustees  were  to  have  the  same  powers  as  the 
original,  and  therefore  the  power  of  lending  2,500/.  to  the  tenant 
for  life. 

Mr.  W.  H.  Clarke^  for  the  trustees,  contended,  that  the  power 
was  exhausted,  having  been  once  exercised  to  its  full  extent,  and 
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Vbsstubme    that  it  could  not  be  exercised  a  second  time :  Cole  v.  Wadt  (l) ; 
Gardinkb,     Tawnsend  v.  Wilson  (2) ;  Hall  v.  Dewes  (3) ;  Newman  v.  Watrier  (4). 

Mr.  Welch,  for  other  parties. 

[  840  ]       Thb  Mastbb  of  thb  Bolls  : 

.It  appears  to  me  that  this  power  does  allow  the  lending  more 
than  once,  though  the  terms  are  ambiguous.  The  fact  of  having 
repaid  the  former  loan,  renders  it  more  likely  that  the  plaintiff  will 
pay  it  again.  If  the  freeholds  were  sold,  the  produce  is  to  be 
subject  to  the  same  powers ;  and  if  new  trustees  are  appointed,  they 
are  to  have  the  same  powers.  If,  therefore,  the  first  trustees  had 
lent  the  2,5002.,  the  new  trustees  could  not  have  the  same  powers, 
unless  they  had  power  to  lend  again.  I  must  declare  that  the 
provision  for  advancing  to  the  plaintiff  is  still  subsisting,  notwith- 
standing the  former  loan. 

1868.  In  re  moss. 

July  27. 
(17  Beav.  340—345.) 

A  claimant  in  a  suit  relinquished  his  claim  in  favour  of  his  brother,  who 
intended  to  continue  the  suit.  The  solicitor  agreed  to  accept  a  fixed  sum, 
being  about  one-third  of  his  bill  of  costs,  in  f aU  discharge  if  the  suit  failed, 
but  if  it  succeeded  the  original  claimant  was  to  pay  the  balance  of  the  bill 
of  costs,  against  which  his  brother  agreed  to  indemnify  him.  The  suit  was 
ultimately  successful  after  six  years  litigation : 

Held,  that  the  agreement  was  valid  and  that  the  bill  of  costs  could  not 
be  taxed  upon  the  claimant's  application,  which  was  dismissed  with  co6t& 

[Further  litigation  respecting  the  same  agreement  is  reported  in  18  Beav. 
478,  and  the  validity  of  the  agreement  was  ultimately  established  by  the  Appeal 
Court  in  a  suit  of  Moss  v.  Bainhrigge,  reported  in  6  D.  M.  &  G.  292.] 


If  3-  1j^  re  moss  (No.  2). 

July  28.  ^  ^ 
( 1 7  Beav.  346—352.) 

An  agreement,  pending  a  litigation,  that  a  solicitor  shall  be  entitled  to 
interest  on  the  balance  appearing  against  the  client  from  time  to  time  upon 
the  principle  of  annual  rests  until  paid,  was  held  invalid  on  the  client's 
petition  for  taxation. 

[The  question  here  raised  was  also  involved  in  the  same  subsequent  litigation 
as  the  last  preceding  case,  but  the  claim  to  compound  interest  was  waived  in  the 
Court  of  Appeal :  see  6  D.  M.  &  G.  p.  311.] 

(1)  10  E.  B.  129  (16  Ves.  27).  (3)  23  R.  B.  27  (Jac  189). 

(2)  19  E.  E.  398  (1  B.  &  Aid.  608).  (4)  89  E.  E.  165  (1  Sim,  N.  a  457). 
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BANKS  V.  BANKS  (J  )•  i853. 

(17  Beav.  352—354 ;  S.  0.  1  W.  B.  611.)  ^Wy28. 

A.  B.,  haTing  a  testamentary  power  over  real  estate  in  favour  of  bis  ^*^^  Qmrt, 

children,  devised  all  the  real  estates,  of  or  to  which  he  was  seised  or  Bomillt, 

entitled,  '*  or  of  which  he  had  power  to  dispose  or  to  appoint  by  that  his  ^'^ 

will,"  on  trusts  for  his  children  and  for  other  uses  exceeding  his  authority :  [  352  ] 
Held,  that  the  will  was  an  execution  of  the  power. 

By  an  indenture,  dated  in  1831,  freeholds  were  conveyed  by 
Edward  Banks  and  Delamark  Banks,  to  the  use  of  Delamark  Banks 
for  life,  and  after  his  decease  to  such  of  his  children,  for  such 
shares,  &c.  &c.  as  he,  Delamark  Banks,  by  deed  or  will  should 
appoint,  and  in  default,  between  them  equally  in  tail,  with  ultimate 
remainder  to  Delamark  Banks  in  fee. 

In  1846,  Delamark  Banks,  by  his  will,  devised  to  trustees,  in 
these  terms :  All  the  real  estates,  "  whatsoever  and  wheresoever,  of 
or  to  which  I,  or  any  person  or  persons  in  trust  for  me,  am  or  is 
seised  or  entitled  to,  or  for  an  estate  of  freehold  and  inheritance,  or 
of  freehold  only,  in  possession,  reversion,  remainder  or  expectancy, 
or  of  which  I  have  power  to  dispose  or  to  appoint  *by  this  my  f  ♦sss  ] 
will,"  upon  trust  to  sell,  and  hold  the  produce  upon  certain  trusts 
for  his  children,  who  should  attain  twenty-one,  or  die  under  that 
age,  leaving  issue  living  at  their  death,  and,  in  default,  to  his 
nephews.  He  gave  powers  of  maintenance  and  advancement.  And 
until  his  said  freehold  estates  should  be  sold,  he  gave  the  trustees 
extensive  powers  to  grant  leases  for  twenty-one  years,  and  building 
and  repairing  leases. 

The  question,  which  was  adjourned  into  Court  from  the  Judge's 
chambers,  was,  whether  the  power  of  appointment  had  been  executed 
by  the  will? 

Mr.  Uoyd  and  Mr.  Greene  [cited  Bailey  v.  Lloyd{2) ;  Blacketv* 
Lamb  (a)  ;  Carver  v.  Bowles  (4) ;  lAmhard  v.  Orote  (6)]. 

The  Hasteb  of  the  Bolls  inquired  if  there  was  any  *other       [  *354  ] 
property  subject  to  the  testator's  power,  and  it  was  said  that  none 
appeared. 

Mr.  R.  Palmer  and  Mr.  Forster,  contrd  ; 
The  will  is  not  a  due  execution  of  the  power.    The  gift  to  the 

(1)  In  re  MUner,  Bray  v.  Maner         (3)  92  B.  R  185  (14  Beav.  482). 

r  1 899]  1  Ch.  6S3,  86  L.  J.  Ch.  265,  80  (4)  34  E.  E.  102  (2  Euss.  &  My.  301 ). 

L,  T.  151.  (5)  36  B.  B.  273  (1  My.  &  K.  1). 

(2)  29  B.  B.  30  (5  Buss.  330). 
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nephews,  who  are  not  objects,  and  the  trasts,  which  exceed  the 
testator's  authority  over  the  property,  show  that  he  did  not  intend 
io  execute  the  power,  but  to  dispose  only  of  his  own  property,  over 
which  he  had  the  absolute  dominion,  by  means  of  an  appointment 


Mr.  Wickens,  in  the  same  interest 

The  Master  of  the  Rolls: 

This  case  is  governed  by  Bailey  v.  Lloyd,  There  the  will,  in 
fact,  professed  to  execute  all  powers  ;  and  where  a  testator  expressly 
refers  to  all  his  powers,  and  there  is  no  other  property  which  is 
subject  to  any  power,  it  seems  as  strong,  almost,  as  if  he  had 
specified  the  property  itself.  The  testator,  in  that  case,  had  made 
many  dispositions  not  authorized  by  the  power,  and  it  was  argued, 
that  this  showed  that  he  did  not  intend  to  execute  it,  but  this  was 
held  insufficient  to  overrule  the  previous  words.  Again,  in  BaiUy 
V.  Lhydy  the  testator  had  used  the  expression  "  my "  real  estate ; 
and  in  many  cases  it  has  been  held,  that  these  words  will  not  pass 
estates  over  which  the  testator  had  a  mere  i)Ower,  for  the  power  of 
disposing  of  property  is  very  different  from  the  ownership  of  it. 
The  absence  of  that  expression  makes  this  a  much  stronger  case  in 
favour  of  the  execution  of  the  power.  Declare  the  power  well 
executed. 


1853. 
July  29. 

B4>a»  Court, 

BOMILLT, 

M.R. 
[856] 


HAEDT  V.   HULL(l). 

(17  Beav.  356—358.) 

The  plaintiffs  were  oi-dered  to  pay  to  the  defendant  so  much  of  the  costs 
"  as  had  been  occasioned  "  by  one  object  of  the  suit,  and  a  decree  was  made 
with  costs  as  to  the  other  objects.  The  taxing  Master  considered  the  suit 
to  be  for  two  objects,  and  allowed  the  plaintiff  one-half  only  of  the  general 
costs  common  to  both :  Held,  that  he  was  right. 

After  an  admiuistration  suit  had  been  wound  up,  the  executors 
received  a  debt  of  40dZ. 

The  plaintiffs  thereupon  instituted  this  second  suit,  whereby  thej 
claimed  the  whole  of  that  sum  as  part  of  the  estate ;  but  at  the 
hearing,  they  admitted  that  one-half  only  belonged  to  the  testator. 
By  the  decree,  in  1846,  the  Master  was  directed  to  take  the  accooDt 
of  subsequent  receipts;    and  it  was  ordered,  that  the   plaintiffs 


(1)  Sparrow  Y,  Hill {\mi)  SQ.B.'D. 
479,  50  L.  J.  a  B.  675,  44  L.  T.  917 ; 


Beghie  v.  Fenwick  (1871)  L.  B.  6  Oi 
869,  25  L.  T.  441. 
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should  pay  to  the  defendants  so  much  of  their  costs  of  the  suit  "  as  habdt 
had  been  occasioned  by  the  plaintiffs  setting  up  a  claim  to  the  hull. 
whole  of  the  said  debt." 

By  the  decree  on  further  directions,  made  in  1852,  it  was  referred 
to  the  taxing  Master  to  tax  the  plaintiffs  ''  their  costs  of  this  suit, 
except  so  much  thereof  as  had  been  occasioned  by  the  plaintiffs 
setting  up  a  claim  to  the  whole  of  the  debt,"  and  such  costs,  after 
deducting  the  former  costs,  were  to  be  paid  by  the  defendants  to 
the  plaintiffs. 

The  Master  taxed  the  costs  on  the  following  principle :  He  con- 
sidered the  suit  instituted  for  two  objects,  and  that  one  had 
succeeded  and  the  other  failed.  He  then  examined  the  pleadings, 
briefe  and  other  papers  in  the  suit,  and  found  that  nineteen  folios 
thereof  related  exclusively  to  the  claim  of  the  whole  debt,  and  that 
the  rest  related,  generally,  to  both  the  objects  of  *the  suit.  He  [  *3o6  ] 
then  taxed  the  whole  amount  of  the  plaintiffs'  costs  of  the  suit 
(except  as  to  the  nineteen  folios),  at  419Z.,  from  which  he  then 
deducted  126L  (being  one  moiety  of  the  plaintiffs'  costs  up  to  the 
hearing  of  the  cause  in  1846),  and  112Z.  (being  one  moiety  of  the 
defendants'  costs  of  the  suit  up  to  the  decree  of  1846),  leaving  a 
balance  of  180Z.  to  be  allowed  to  the  plaintiffs  as  their  costs  of  suit. 

The  plaintiffs,  insisting  that  the  Master  had  proceeded  on  an 
erroneous  principle,  presented  this  petition  for  liberty  to  except. 

Mr.  Roupelly  and  Mr.  J.  H.  Taylor^  in  support  of  the  petition. 

Mr.  Uoyd  and  Mr.  Berkeley^  contra. 

(On  the  principal  point,  Heighington  v.  Grant  (i),  Tlie  Attorney- 
General  v.  Lord  Carrington  (2),  were  cited.) 

Thb  Hasteb  of  the  Bolls: 

I  cannot  distinguish  this  case  from  Heighington  v.  Grant.  The 
Master  having  ascertained  how  much  of  the  costs  had  been  occasioned 
by  the  suit,  exclusive  of  the  matter  dismissed  with  costs,  concluded 
that  the  rest  of  the  bill  was  common  to  both  objects,  and  apportioned 
it  in  two,  the  two  being  necessarily  equal,  and  he  gave  the  plaintiffs 
one-lialf*  The  case  of  The  Attorney-General  *v.  Lord  Carrington  [  •SST  ] 
is  more  in  the  petitioners'  favour.  There  the  Master  of  the  Rolls 
directed  that  so  much  of  the  information  as  related  to  one  of  two 

(1)  49  E.  B.  348  (1  Beav.  228).  (2)  63  B.  B,  142  (6  Beav.  454). 
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objects  should  be  dismissed  without  costs,  and  that  the  Attomey- 
General  should  have  his  costs  of  the  other  part.  The  Master  made 
his  report,  and  applied  the  same  principle  as  that  in  HeighingtanY. 
Grant,  and  gave  the  Attorney -General  only  one-half  of  the  general 
costs  common  to  both  objects.  Lord  Langdale  thought  that  the 
Master  had  miscarried ;  for  though  such  is  the  rule,  where  a 
plaintiff's  bill  is  dismissed  with  costs,  as  to  one  object,  and  he  has 
a  decree  with  costs  as  to  the  other,  yet  he  considered  that  case  as 
an  exception.  At  the  end  of  his  judgment  he  says,  *'  It  is  supposed 
that  this  is  no  exception  to  the  general  rule.  The  information  was 
dismissed  without,  and  not  with  costs  as  to  part,  and  a  decree  was 
made  with  the  cestui  of  the  suit.*'  It  is  clear  that  Lord  Langdale 
affirmed  the  general  rule,  and  that  he  thought  there  was  a  distinc- 
tion when  no  costs  were  given  of  that  part  which  failed,  and  he 
considered  that  the  decree  in  that  case  was  an  exception.  In  this 
case  it  is  not  so,  for  part  of  the  suit  was  dismissed  with  costs,  and 
the  plaintiffs  get  the  rest  of  the  costs. 

In  The  Attorney-General  v.  Lord  Carrington,  Lord  Langdale 
stated  that  he  was  a  little  surprised  at  the  certificate  in  Heighington 
V.  Grant,  when  he  acted  on  it,  but  he  affirmed  the  principle  in 
Attorney-General  v.  Lord  Cairington, 

It  is  obvious  that  in  many  cases,  where  a  suit  is  for  two  objects, 
the  part  which  relates  exclusively  to  the  one  which  fails  may  be 
very  small;  for  the  general  statements  may  be  common  to  both 
objects,  and  would  be  necessary  for  the  case  on  which  the  plaintiff 
succeeds,  *but,  on  the  other  hand,  it  is  nevertheless  possible,  that 
if  the  plaintiff  had  confined  his  demand  to  that  alone  to  which  be 
was  entitled,  the  defendant  would  not  have  resisted  it.  The  Court 
is  much  disposed  to  accede  to  the  view  of  taxing  Masters,  and  to 
adopt  the  rules  of  their  office  ;  and  in  this  case  I  should  be  destroying 
the  rule  if  I  were  to  accede  to  the  prayer  of  this  petition.  It  mast 
therefore  be  dismissed  with  costs. 


1853. 
JvXy  29,  30. 

BolU  Court, 

ROMILLY, 

M.B. 

[858] 


Ee  ADRIAN  BIECH. 

(17  Beav.  35S— 362.) 

After  a  lapse  of  twenty-eight  years,  a  consent  to  marriage,  so  as  toaToid 
a  foi-feiture,  was,  under  the  circumstances,  presumed. 

A  legacy  was  given  to  A.  B.,  conditional  on  her  marriage  with  the  con- 
sent of  trustees.  The  marriage  took  place  in  1825,  and  tlie  party  entitled 
in  default  never  raised  any  question  as  to  the  consent  having  been  given 
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until  1852,  after  the  death  of  the  triistees  and  of  A.  B. :  Held,  that  every-  Be 

thing  was  to  be  presumed  in  favour  of  the  consent ;  and  though  there  was        Birch. 
no  distinct  proof  of  consent,  yet  it  was  presumed  from  the  conduct  of  the 
trustees  subsequent  to  the  marriage. 

Thb  testator  devised  real  estate  to  two  trustees,  (Goulam  and 
Sherwood),  for  1,000  years,  upon  trust  to  raise  a  sum  of  8,000Z.,  and 
after  the  death  of  his  daughter,  Martha  Hill,  to  pay  500^.  ''  unto 
Mary  Hill,  in  case  she  should  have  been  married  with  the  consent 
and  approbation  of  the  said  trustees,  or  trustee,  for  the  time  being, 
but  not  otherwise."  He  directed,  that  in  case  she  should  marry 
without  such  consent  and  approbation,  the  500Z.  should  not  be 
raised,  but  become  merged  for  the  benefit  of  John  Hill,  to  whom  he 
bad  devised  the  estate. 
The  testator  died  m  1810.  [  859  ] 

Mary  Hill  married  George  Goodbarne,  on  the  12th  of  January, 
1826,  and  she  died  in  1845. 
Martha  Hill  died  in  1852,  and  the  legacies  then  became  payable. 
The  two  trustees  had,  in  the  meantime,  died ;  Sherwood  in  1841, 
Coulam  in  1851. 

John  Hill  (the  owner  of  the  estate)  now  insisted,  that  the  trustees 
had  never  given  or  expressed  their  "  consent  and  approbation  "  to 
the  marriage  of  Mary  Hill,  previous  thereto,  and  that,  therefore, 
the  charge  of  5002.  had  never  become  raisable  out  of  his  estate. 
But  be  admitted,  that  the  trustees  did  not  ''express  any  dis- 
approbation of  the  marriage,"  after  the  same  took  effect.  There 
was  no  express  evidence  of  any  consent  or  approbation  having  been 
given. 

It  appeared,  however,  that  Goodbarne  had  become  acquainted 
with  Mary  Hill,  at  Louth,  in  1822.  He  then  commenced  his  court- 
ship, and  visited  her  mother  and  step-father,  with  whom  she  was 
residing,  as  her  accepted  suitor.  Early  in  1823,  he  went  to  London, 
and  obtained  a  situation,  but  he  continued  to  correspond  with  her. 
In  January,  1826,  he  went  down  into  the  country,  and  was  married 
with  the  full  consent  and  approval  of  her  mother  and  step-father. 
The  trustees,  who  resided  twenty-four  miles  off,  were  not  present, 
but  soon  afterwards,  Goulam  came  over  to  see  them,  and,  at  the 
instigation  of  John  Hill,  pressed  Goodbarne  to  relinquish  the 
legacy,  which  he  declined  to  do,  but  no  question  was  then  raised  as 
to  the  right  to  it. 

Sherwood  also  came  over  to  visit  them  soon  after  their  marriage,        [  360  ] 
and  he  expressed  himself  in  terms  of  kindness,  and  offered  his 
congratulations   and  good  wishes.     No  objection  had,  until  very 
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Re  recently,  been  raised  as  to  the  right  to  the  legacy,  nor  any  all^a- 

tion  of  the  non-consent  of  the  trustees  been  made,  besides  which, 
John  Hill  had  even  (in  ignorance,  as  he  said,)  treated  the  legacy 
as  payable,  and,  in  1886,  had  joined  Goodbame  in  raising  a  sam 
of  40/.  on  the  security  of  it.  He  also  admitted  the  right  of 
Goodbarne  to  it  in  1852. 

Goodbarne  stated  in  his  affidavit,  that  the  letters  between  him 
and  his  wife,  prior  to  his  marriage,  had  been  destroyedy  and  that 
he  was  unable  to  depose  with  certainty  as  to  their  contents,  but, 
to  the  best  of  his  belief,  Mskvy  Hill  had  therein  informed  him  of 
the  consent  of  Goulam  to  the  marriage. 

Mr.  R.  Palmer  and  Mr.  W.  J.  BovUl,  for  John  Hill,  now 
contended,  that  there  was  no  proof  of  the  consent  prior  to  the 
marriage,  and  that  a  ratification  afterwards  was  insufficient  to 
entitle  the  legatee  to  the  charge.  They  cited  Beynish  v.  Martin  (i); 
Clarke  v.  Parker  (2) ;  Malcolm  v.  O'CaUaghan  (3). 

Mr.  Nalder,  for  the  executor  of  the  surviving  trustee. 

Mr.  Roupell  and  Mr.  Rogers  were  not  heard. 

The  Master  of  the  Rolls  : 

I  am  of  opinion,  that  this  is  a  condition  precedent,  and  that  if 
the  consent  of  the  trustees  was  not  given  before  the  marriage,  the 
legacy  was  forfeited. 
[  361  ]  I  entertain,  however,  no  doubt  of  the  right  of  Goodbarne  to  this 

legacy.  The  ground  I  proceed  on  is,  that  after  the  lapse  of  twenty- 
eight  years  from  the  marriage,  and  after  the  death  of  the  trustees, 
everything  is  to  be  presumed  in  favour  of  the  legatee.  That  is  the 
ground  on  which  I  proceed  in  this  case.  If  this  contest  had  taken 
place  immediately  after  the  marriage  had  occurred,  and  the  fact 
before  me  had  been,  that  Sherwood  knew  nothing  about  it,  and  gave 
his  approbation  subsequently,  I  should  be  of  opinion,  that  the 
legacy  was  forfeited. 

The  evidence  in  the  case  shows,  that  no  objection  was  made  to 
the  marriage,  and  that  the  trustees,  if  applied  to,  would  have  made 
no  objection.  This  is  plain  from  their  subsequent  conduct.  As  to 
Goulam,  the  evidence  is  very  meagre ;  Goodbame  states,  from  his 

(1)  3  Atk.  331.  (3)  38  R.  B.  28  (2  Madd.  354> 

(2)  12  R.  E.  124  (19  Vee.  1). 
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recollection  of  the  correspondence  with  bis  wife  prior  to  the 
marriage,  that  he  believes  that  Coulam  did  consent  before  the 
marriage,  and  that  his  wife  told  him  so ;  but  as  to  Sherwood,  there 
is  no  evidence.  This,  however,  is  certain,  that  no  claim  was  ever 
raised  by  John  Hill,until  afterthedeathof  bothof  the  trustees.  Sher- 
wood died  in  1841,  fifteen  years  after  the  marriage  had  taken  place, 
and  Coulam  in  1851,  twenty-five  years  after  the  marriage.  If  the 
question  had  been  raised  in  their  lifetime,  their  testimony  as  to  the 
matters  might  have  been  obtained. 

Persons  insisting  on  a  forfeiture  cannot  be  permitted  to  allow 
a  long  period  of  time  to  elapse  without  making  any  claim,  and  then  to 
insist  on  a  forfeiture,  and  throw  on  the  persons  entitled  the  burthen 
of  proving  that  there  has  been  none. 

In  the  case  of  Clarke  v.  Parker  (i),  Lord  Eldon  states  *hi8 
opinion,  in  a  similar  case  of  forfeiture,  where  trustees  were  all 
living  and  could  give  evidence.  He  says :  "  There  are  so  many 
cases,  in  which  the  Court  has  thought  itself  at  liberty  to  conceive 
consent  to  have  been  given,  substantially,  though  not  in  terms,  that 
I  do  not  think  it  right  to  decide  the  case  without  directing  inquiries, 
with  a  view  to  bring  fully  before  the  Court  matter,  which  is  in  some 
degree  before  it." 

If  the  trustees  were  now  alive,  there  ought  to  be  an  inquiry,  in 
order  to  see  what  account  they  gave  of  the  matter.  H^re,  where 
no  consent  in  writing  was  necessary,  and  where  there  was,  at  least, 
a  subsequent  consent,  I  am  asked,  in  absence  of  all  evidence,  and 
after  a  lapse  of  twenty-seven  years,  to  presume,  that  no  prior  con- 
sent, "substantially,  though  not  in  terms,"  was  given.  I  am, 
however,  of  opinion,  that  I  cannot  detei-mine  that  there  has  been 
a  forfeiture,  and  I  must  hold  that  Goodbarne  is  entitled  to  the 
legacy. 


Re 

BlBCH. 


r  •362  ] 


WATSON  V.  MAESHALL. 

(17  Beav.  363—365  ;  S.  C.  22  L.  J.  Ch.  895.) 

A  married  woman  having  consented  to  an  order  for  the  payment  of  a 
flmall  sum  of  money  to  her  husband  in  ignorance  of  the  fact  that  an  assignee 
under  his  previoxis  insolvency  would  be  entitled  to  receive  the  same :  Held, 
that,  the  fund  remaining  under  the  control  of  the  Court,  she  might  still 
apply  for  a  settlement  of  the  fund. 

Edmund  Mabshall  (a  porter),  and  Matilda  Marshall,  intermarried 
in  1844,  but  no  settlement  had  ever  been  made  of  any  property. 


1853. 
July  30. 

Molls  Court, 

KOMILLT, 

M.B. 

[363] 


(1)  12  B.  B.  at  p.  137  (19  Ves.  24). 
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Watson  Under  the  will  of  a  testator,  who  died  in  1852,  Matilda  Marshall 

Mabshall.  became  entitled  to  one-eleventh  of  his  residuary  estate,  which  was 
found  to  amount  to  8772.  By  an  order  of  this  Court,  made  on  the 
20th  of  April,  1858,  on  the  personal  examination  and  consent  of 
Matilda  Marshall,  the  877L  was  ordered  to  be  paid  to  her  husband. 
It  then  appeared,  that  in  1835,  Edmund  Marshall  had  taken  the 
benefit  of  the  Insolvent  Act,  and  his  assignee  now  claimed  the  3772. 
Matilda  Marshall  presented  this  petition,  praying  that  the  3772.  or 
a  reasonable  part  might  be  settled,  and  that  the  former  order  might 
be  varied.  By  her  aflSdavit  she  stated,  that  although  the  insolvency 
had  been  mentioned  in  her  presence,  she  was  ignorant  of  its  effect, 
or  that  her  property  would  become  liable,  and  the  insolvency  had 
passed  from  her  recollection.  She  stated  her  husband  was  a 
porter  at  Messrs.  F.,  but  had  no  regular  salary,  and  his  earnings 
were  precarious  and  for  some  months  in  the  year  he  earned  nothing. 
She  had  one  child.  The  solicitor  who  acted  for  her  was  ignorant 
of  the  circumstance  of  the  insolvency  having  occurred. 

Mr.  Q.  L.  Ruasellf  in  support  of  the  petition.    ♦    ♦    * 

1 364  ]  Mr.  Ware,  for  the  husband. 

Mr.  Osborne,  for  the^^assignee ; 
[The  wife  is  bound  by  her  consent  to  the  order,  which  cannot 
now  be  recalled,  in  order  to  defeat  the  assignee.] 

The  Master  of  the  Bolls: 

I  think  I  must  make  the  order.  A  consent  given,  under  these 
circumstances,  is  not  such  as  the  Court  would  have  taken.  If  the 
Court  had  known  the  facts,  it  would  have  inquired  and  fully 
explained  the  effect  of  the  consent  to  the  married  woman.  It  is 
not  a  formal  but  a  substantial  objection ;  for  it  is  the  duty  of  the 
Court  to  explain  to  a  married  woman  what  she  gets  and  loses  by 
her  consent,  and  the  Court  is  not  satisfied  unless  all  the  circum- 
[  *365  ]  stances  are  stated.  Here  the  Court  did  not  know  *the  circumstances, 
and  she  was  not  aware  of  the  effect  of  the  insolvency,  of  which  she 
had  been  told,  but  which  had  occurred  eighteen  years  ago.  The 
whole  fund  being  still  under  the  control  of  the  Court,  there  is 
nothing  to  prevent  her  having  a  settlement.  Every  part  of  the 
property  of  the  husband  is  liable  to  be  taken  by  his  creditors,  and 
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I  must,  therefore,  treat  him  as  a  person  having  no  property.    I  am      Watson 
of  opinion  that  I  must  order  the  settlement  of  the  whole  fund,    mabshall. 
on  payment  to  the  provisional  assignee  of  his  costs,  charges  and 
expenses. 

The  hmd  heing  small  may,  to  save  expense,  be  settled  by  the 
order. 


Thr  ATTOKNEY-GENERAL  v.  EWELME  hospital.        1853. 

(17  Beav.  366—392  ;  S.  0.  22  L.  J.  Uh.  846;  1  W.  B.  523.)  ^^'^At^^h^' 

In  1437,  an  almshouse  or  hospital  was  founded  and  endowed  by  the  lord      nouTr 
of  the  manor  of  Ewelme,  for  thirteen  poor  men,  two  priests,  for  praying 
for  souls  and  the  education  of  youth,  and  the  right  of  nominating  the        ^m'r^^' 
master  was  vested  in  the  lord  of  the  manor  for  the  time  being.    Previous  to         ,    '' 
ldl3,  the  manor  and  the  rights  of  patronage  became,  on  the  attainder  of 
the  lord,  forfeited  to  the  Crown.    In  1618,  King  James  the  First,  by  letters 
patent,  granted  the  right  of  nomination  of  the  master  to  the  University  of 
Oxford,  for  the  support  of  the  Begins  Professor  of  Medicine,  and  in  1818, 
the  manor,  with  all  its  advantages  and  endowments,  was  duly  granted  by 
the  Crown  to  J.  B.    The  following  points  were  held : 

First,  that  the  rights  of  nomination  and  visitation,  incidental  to  the  manor, 
did  not,  upon  the  forfeiture  by  attainder,  become  merged  and  extinguished, 
bat  vested  in  the  Crown. 

Secondly,  that  the  property,  &c.,  of  the  hospital  were  not  affected  by  the 
Statutes  for  the  Dissolution  of  Monasteries  (27  Hen.  YIU.  c.  28,  and  31 
Hen.  YIII.  c.  13),  but  remained  vested  in  the  Crown  as  before. 

Thirdly,  that  they  were  not,  in  any  degree,  affected  by  the  Act  respecting 
Chantries  (1  Edw.  YI.  c.  14),  so  as  to  vest  the  property  in  the  Crown,  as  its 
^wui  *'  private  possessions." 

Fourthly,  that  the  founder,  by  annexing  the  right  of  nomination  to  the 
manor,  could  not  and  had  not  made  them  inseparable ;  but  that  the  right 
of  patronage  was  in  iha  nature  of  a  lay  advowson,  which  the  lord  might 
alien  without  parting  witli  the  manor,  and  the  converse. 

Fifthly,  that  by  the  grant  of  King  James  to  the  University  of  Oxford,  the 
ju9  paironaiua  had,  de  facto,  been  severed  from  the  manor  of  E. 

Sixthly,  that  by  the  common  law,  the  grant  of  a  manor  by  the  King  cum 
pertinentibuB  would  pass  an  advowson  appendant  to  it,  and  that  the  statute 
17  Edw.  II.  c.  15,  created  a  restriction  as  to  advowsons  of  churches  only 
and  did  not  apply  to  the  present  case  of  a  lay  advowson. 

Grants  by  the  Crown  are  construed  favourably  to  the  grantor,  and  in 
such  a  case,  the  usual  rule  as  to  the  construction  of  grants  is  inverted.  If 
it  be  shown  that  the  King  is  deceived  in  his  grant,  it  will  not  include  a 
subject-matter  not  expressed. 

Unascertained  and  undefined  advantages  will  pass  under  the  general 
words  by  a  grant  of  a  manor,  although  not  in  the  contemplation  of  either 
party  at  the  time.  Thus,  for  instance,  the  minei-als  in  ^e  lord's  waste 
would  pass,  although  their  existence  was  neither  known  nor  suspected  by 
any  of  the  parties  to  the  contract.  So  also,  the  advowson  to  a  living  will 
pass  with  a  manor  by  general  words,  though  not  specifically  named  in  the 
grant. 

After  a  long   possession,  the  Court  will  make  great   presumptions, 
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A.-6.  including,  in  some  cases,  even  an  Act  of  Parliament,  in  order  to  protect  a 

^-  right.    The  Court  will  not,  however,  adopt  such  presumption,  when  the 

HoBPrr^  origin  of  the  right  or  possession  is  clearly  ascertained  and  negatives  such 

presumption. 

[369  ]  [In  this  case]  an  information  was  filed  by  the  Attorney-General, 

[  ♦370  ]  *against  the  chaplain  and  poor  men  of  the  almshouse  of  E  welme,  the 
University  of  Oxford,  the  Earl  of  Macclesfield,  the  two  claimants  of 
the  mastership  [of  the  almshouse  (l)],  and  the  Solicitor-General, 
praying  that  proper  directions  might  be  given  for  regulating  the 
charity,  and  for  a  declaration  as  to  the  discontinuance  of  fines,  and 
an  inquiry  as  to  existing  leases ;  but  the  main  and  only  question 
discussed  was  as  to  the  right  of  nomination  to  the  mastership. 

[A  statement  of  the  material  facts  of  the  case  as  agreed  by  all 
parties  is  set  forth  in  the  judgment.] 

The  Attorney-General,  Mr.  Koupell,  Mr,  W.  M.  James,  and 
Mr.  Terrell,  in  support  of  the  information. 

The  Solicitor-General  and  Mr.  Whitbread,  for  the  University  of 
Oxford,  [and  Mr.  R.  Palmer  and  Mr.  Wickens,  in  the  same  interest, 
for  Dr.  Ogle,  cited  Pickering  v.  Lord  Stamford  (2) ;  Chabner  v. 
Bradley  (8) ;  Rex  v.  Montague  (4) ;  A.-G.  v.  Fishmongers'  Company  (6) ; 
Gibson  v.  Clark  (6),  and  many  old  authorities  to  which  the  judg- 
ment of  the  Master  of  thb  Bolls  makes  further  reference  here 
unnecessary]. 

[  372  ]  Mr.  FoUett  and  Mr.  Osborne  for  the  Earl  of  Macclesfield,  [and 

Mr.  Craig  and  Mr.  Hobhouse,  in  the  same  interest,  for  Mr.  Napier, 
cited  Rennell  v.  The  Bishop  oj  Lincoln  (7) ;  Bishop  of  Ely  v. 
Bendey  (s)  ;  St.  Johns  College,  Camhidge  v.  Todington  (9),  and 
various  statutes,  referred  to  in  the  head-note  and  in  the  judgment. 

The  points  raised  by  counsel  and  their  arguments  are  fully  stated 
and  dealt  with  in  the  following  judgment.] 

(1)  Dr.   Ogle,   ckiming  under    the  (4)  28  R  B.  420  (4  B.  &  C.  698, 
Crown  as  Begins  Professor  of  Medi-      605). 

cine  in  the  University  of  Oxford,  and  (d)  50  R.  B.   133  (2  Beav.  151 ;  5 

the  Bev.  Henry  Alfred  Napier,  claiming  My.  &  Cr.  11). 

as  the  nominee  of  the  Earl  of  Maccles-  (6)  20  B.  B.  266  (1  J.  &  W.  159). 

field,  who  was  lord  of  the  manor  of  (7)  36  B.  B.  139  (7  B.  &  0.  113). 

Ewehna— 0.  A.  S.  (8)  2  Br.  P.  C.  (Toml.  ed.),  220;  2 

(2)  16  B.  B.  185  (2  Ves.  Jr.  581).  Stra.  912. 

(3)  20  B.  B.  216  (1  J.  &  W.  51,  (9)  1  Burr.  158;  5  Bac.  Ahr.  (5th 
63).                                             •  ed.),  604, 605. 


[374] 
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The  Mastsb  of  the  Bolls  :  A.-0. 

r. 

This  cause  comes  on  upon  an  original  and  supplemental  informa-  ^^^^^^ 
tion  filed  by  the  Attorney-General  ex  officio,  against  the  chaplain  and  ^^^  |^ 
poor  men  of  Ewelme  Almshouse,  the  University  of  Oxford,  the  Earl 
o!  Macclesfield,  the  Begins  Professor  of  Medicine  in  the  University 
of  Oiford,  Mr.  Napier,  who  claims  to  be  the  master  of  the  hospital, 
and  her  Majesty's  Solicitor-OeneraL  The  information  prays,  that 
proper  directions  may  be  given  for  regulating  the  charity,  and  it  also 
prays  a  declaration,  that  the  system  of  letting  the  charity  property 
on  fines  ought  to  be  discontinued,  and  for  an  inquiry  to  ascertain 
whether  any  steps  ought  to  be  taken  for  the  purpose  of  setting  aside 
the  existing  leases.  The  question  which  has  been  argued  before  me, 
relates  exclusively  to  the  right  of  presentation  to  the  mastership  of 
the  hospital.  There  are  or  may  be  three  claimants  of  this  right  of 
presentation,  viz.  the  Crown,  the  University  of  Oxford,  and  the  lord 
of  the  manor  of  Ewelme.  Between  the  Crown  and  the  University  of 
Oxford  no  contest  is  raised.  Whatever  may  be  the  rights  of  the 
Crown  in  this  respect  before  me,  they  are  all  waived  in  favour  of 
the  University  of  Oxford,  and  both  concur  in  contending,  that  this 
mastership  is  attached  to  the  Begins  Professorship  *of  Medicine  in  [  *375  ] 
that  University,  and  in  resisting  the  claim  of  the  Earl  of  Maccles- 
field, who  insists,  that  the  right  of  such  appointment  and  nomina- 
tion is  vested  in  him,  as  the  lord  of  the  manor  of  Ewelme.  All 
parties  have  agreed  upon  a  state  of  facts,  by  which  they  agree  to  be 
bound.  And  these  facts,  as  far  as  they  are  material  for  my  view  of 
the  case,  are  thus  stated  : 

The  almshouse  or  hospital  of  Ewelme  was  founded  in  the  year 

1487,  by  William  de  la  Pole,  Duke  of  Suffolk,  who  had  previously 

obtained,  from  Henry  the  Sixth,  a  licence  to  found  the  almshouse, 

consisting  of  two  chaplains  and  thirteen  poor  men.    In  1442,  the 

almshouse  was  endowed  with  the   manors   of   Marsh  Gibbon  in 

Bucks,  of  Cormack  in  Wilts,  and  of  Bamsrugge  in  Hants,  and  the 

almshouse  or  hospital  itself  was  built  on  certain  grounds  belonging 

to  the  Duke  and  Duchess,  pertaining  to  their  manor  of  Ewelme, 

and  adjoining  the  churchyard  of  the  church  of  Ewelme.    Various 

statutes  and  ordinances  in  writing  were  established  by  the  Duke 

and  Duchess  of  Suffolk,  for  the  regulation  of  the  hospital,  to  some 

of  which  it  is  necessary  particularly  to  refer.    By  the  first,  two 

priests  and  thirteen  poor  men  are  established,  in  perpetuity,  who 

are  to  pray  for  the  quick  and  the  dead.     Of  the  two  priests,  one  is  to 

be  preferred  in  person  and  reverence,  and  is  to  be  called  the  master 
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A..G.  of  the  almshouse.  His  duties  are  thus  described :  "  To  whose  oflSce 
EwKLMB  it  shall  belong  and  appertain,  the  goods  of  the  said  house,  the  which 
shall  come  into  his  hands,  well  and  truly  to  minister,  in  such  wise 
that  the  said  goods,  any  manner  dispersed,  he  shall  gather  t(^ether ; 
and  the  goods  being  got  and  gathered  together,  he  shall,  to  the 
profit  of  the  said  house,  safely  keep :  and  also  he  shall  be  busy  and 
do  his  true  diligence,  that  charity,  peace  and  rest  be  had  and  kept 
among  the  brethren,  and  good  example  of  virtues  in  his  living  and 
[  •376  ]  speaking  he  shall  virtuously  and  sadly  show.  To  the  *  which  afore- 
said master  we  will  and  ordain,  that  the  other  priest  and  all  the 
poor  men  of  the  said  house,  &c.,  truly  obey." 

The  second  priest  is  to  teach  grammar  to  the  children  of  the 
manor  of  Ewelme,  who  are  to  be  taught  gratis,  and  he  is  to  say 
mass  in  the  absence  of  the  master. 

By  the  7th  ordinance,  the  Chancellor  of  England  and  the 
treasurer  are  appointed  to  be  especial  protectors  of  the  charity, 
in  case  any  lord  or  lady  of  the  lordship  of  Ewelme  should 
require  the  same. 

The  ordinances  next  provide  for  the  manner  in  which  the  master 
shall  receive  and  apply  the  revenues  of  the  charity.  Further 
ordinances  provide  for  the  praying  for  the  souls  of  deceased  persons, 
and  for  the  services  to  be  performed  on  such  occasions,  and  for 
keeping  anniversaries  and  obits  in  the  parish  church.  The  68rd 
ordinance  enables  the  Duke's  successors  in  the  lordship  of  Ewelme* 
at  the  time  of  visitation  of  the  hospital,  to  remove  the  master  and 
teacher  of  grammar  for  reasonable  cause  to  be  inquired  into. 

The  67th  ordinance  was  in  these  words :  "  We  will  furthermore 
and  ordain,  that  after  the  decease  of  us  both,  that  person  which 
shall  rejoice  and  obtain  our  lordship  of  Ewelme  next  after  us,  and 
all  others  to  come  which  shall  succeed  to  him  in  the  said  lordship, 
for  the  time  which  they  shall  enjoy  and  occupy  the  said  lordship, 
as  lords  and  ladies  of  the  same,  shall  be  provisors  of  the  said  house, 
and  shall  have  power  to  provide  to  the  same  the  master,  teachers  of 
grammar,  minister  and  poor  men  in  the  voidance  of  any  such  from 
the  said  house  by  death  or  any  otherwise."  The  69th  was  in  these 
[  *377  ]  words  :  "  Also  because  we  devoutly  desire,  that  in  all  *times  to 
come  there  should  be,  in  the  said  bouse  abiding  an  able  and  a  well 
disposed  master,  in  body  and  soul,  sadly  to  counsel  and  exhort  to 
virtuous  living  the  said  poor  men,  to  their  comfort  and  salvation ; 
therefore,  we  will  and  ordain,  that  after  both  our  decease,  in  the 
voidance  of  any  master  from  the  said  house,  by  death  or  any 
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otherwise,  that  another  learned  man  of  the  University  of  Oxford,        a.g. 
passed  thirty  winters  of  age,  if  any  such  may  be  goodly  had,  be  pro-      ewelme 
vided  and  put  into  the  same  house  there  to  serve,  receive  and  live  as     hospital. 
it  is  above  said.    And  in  case  that  such  a  said  degreed  man  may  not 
lightly  be  had  to  this  purpose,  then  some  other  able  priest  be  pro- 
vided to  the  same  house,  to  live  and  receive  as  it  is  aforesaid."    The 
70th  was  "  Also,  because  the  aforesaid  office  of  the  master  may  be 
more  acceptable  unto  worshipful  and  well  learned  men,  we  will  and 
ordain,  that  the  aforesaid  master  may  have  and  hold  with  the  said 
office,  a  prebend  or  a  free  chapel  or  other  benefice,  by  the  which, 
residence  and  keeping  of  the  said  almshouse  be  not  hurt  nor  let,  so 
that,  by  no  manner  of  colour,  fraud,  nor  deceit,  the  residence  in  the 
aforesaid  almshouse  be  lessened  or  diminished.*' 

The  78rd  provides,  that  after  the  avoidance  of  the  place  of  the 
master  or  teacher  of  grammar,  by  death  or  otherwise,  the  vacancy 
is  to  be  filled  as  soon  as  may  be. 

The  81st,  reciting  the  dread  entertained  by  the  founders,  that 
the  charity  should  not  be  properly  maintained,  wills  and  ordains, 
on  their  special  ordinance,  that  the  house  of  alms  be  visited  every 
year  once  by  the  provisors  and  founders  of  the  said  house  for  the 
time  being,  if  so  be  that  to  them  it  seems  needful  and  expedient. 
The  83rd  ordinance  again  provides  for  the  correction  and  exclusion 
of  the  master  and  teacher  by  the  visitor.  *The  84th  provides  for  [  *378  ] 
the  supply  by  the  provisor  of  poor  men  on  vacancies  occurring. 

By  the  last  ordinance,  a  power  of  revision  and  alteration  of  the 
statutes  is  reserved  to  the  Duke  and  Duchess  during  their  lives. 

It  is  plain,  therefore,  on  these  ordinances,  that  the  right  of 
nomination  and  appointment  of  the  master  of  the  hospital  was 
vested  in  the  lord  of  the  manor  of  Ewelme  for  the  time  being. 
The  manor  and  lordship  of  Ewelme,  and  all  the  rights  of  patronage 
incidental  to  it,  became  vested  in  the  Grown,  whether  on  the 
attainder  of  the  founder,  or  on  that  of  his  grandson,  is  not 
ascertained,  and  is  not  material. 

It  is  the  common  case  of  all  parties,  that  in  1518,  in  the  reign  of 
Henry  the  Eighth,  the  King  was  the  lord  of  the  manor  of  Ewelme, 
and  that  his  successors  have  continued  so  to  be  down  to  the  year 
1818,  when  the  sale  took  place  to  which  I  shall  presently  advert. 

In  the  year  1618,  James  the  First  granted  by  his  letters-patent, 
hj  which,  "  for  the  promoting  of  good  literature  and  the  increase 
of  the  stipend  and  maintenance  of  the  Regius  Professors  of 
Medicine  in  the  University   of  Oxford   for  the  time  being,"  he 
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A..6.        granted  to  the  University  and  their  succeBsors,  "the  donation, 

EwELiiB      collation  and  free  disposition  to  the  office  of  warden  or  master  of 

Hospital,     jjjg  almshouse  or  hospital  of  Ewelme,  in  pure  and  perpetual  alms. 

And  the  said  King  willed  and  declared  his  pleasure  and  intention 

to  be,  that  the  said  professor,  though  a  layman,  and  not  in  holy 

orders,  should  have  and  enjoy  the  said  office,  with  all  lands,  &c., 

so  long  as  he  should  continue  to  be  such  professor,  as  any  other 

[  ♦379  ]      master  or  warden  had  held  and  enjoyed  the  same."    •The  King 

then  gave  his  Royal  assent,  that  in  the  next  Session  of  Parliament 

it  should  be  enacted,  **  that  the  said  professor  for  the  time  being, 

though  a  mere  layman  and  not  in  holy  orders,  should,  for  ever 

thereafter,  have  and  enjoy  the  said  mastership  and  prebend  so  long 

as  they  should  remain  in  office,  or  at  least  all  and  singular  the 

profits  of  the  same,  for  their  better  support  in  their  said  offices." 

No  such  Act  of  Parliament  as  is  referred  to  in  these  letters- 
patent  appears  to  have  been  passed,  at  least  no  record  of  any  such 
statute  is  to  be  found.  But  the  Begins  Professor  of  Medicine  in 
the  University  of  Oxford  has,  ever  since  the  date  of  these  letters- 
patent,  held  the  office  of  master  of  the  said  hospital  down  to  the 
time  when  this  dispute  arose.  On  the  80th  December,  1818,  under 
the  authority  of  an  Act  passed  in  the  57th  year  of  his  Majesty 
Oeorge  the  Third,  a  grant  of  the  honour  of  Ewelme  was  duly  made 
by  the  Commissioners  of  his  Majesty's  Woods  and  Forests,  to 
Jacob  Bosanquet,  in  consideration  of  1,5072.,  by  these  words: 
"  All  that  the  manor  of  Ewelme,  in  the  county  of  Oxford,"  with  all 
the  usual  words  employed  in  the  grant  of  manors,  and  concluding 
with  these  words,  ''all  advantages,  emoluments,  &c.  and  every 
part  and  parcel  thereof."  In  1821  this  manor  was  conveyed  for 
valuable  consideration  by  Bosanquet  to  the  late  Earl  of  Macclesfield, 
and  has  since  descended  to,  and  is  now  vested  in,  the  present  Earl. 
In  1824,  the  Earl  of  Macclesfield  made  application  to  the  Secre- 
tary of  State  for  the  Home  Department,  claiming  to  be  the  visitor 
of  the  charity,  and  to  have  the  right  to  appoint  almsmen  to  fill  the 
vacancies  as  they  occurred  in  the  hospital.  After  some  delay  and 
discussion,  and  very  reluctantly,  as  it  appears,  on  the  part  of 
[  •380  ]  Sir  Bobert  *Peel,  who  was  then  the  Secretary  of  State  for  the 
Home  Department,  and  not  till  after  the  Attorney  and  Solicit/^r- 
Oeneral  had  expressed  their  opinion  that  the  claim  of  the  Earl  was 
just,  the  claim  of  the  Earl  to  nominate  to  these  vacancies  was 
admitted,  and  he  has  continued,  from  thence  down  to  the  present 
time,  to  exercise  this  right. 
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The  office  of  teacher  of  grammar  has  never  become  vacant  since        A..G. 
the  purchase  of  the  manor  by  the  Earl.    The  office  of  Begins  Pro-      ewklmb 
feasor  of  Medicine  became  vacant  in  1822,  when  Dr.  Kidd  was    Hospital. 
appointed,  and  on  that  occasion  no  claim  to  that  appointment  was 
made  by  the  Earl.    Since  then,  the  Earl  has  claimed  and  expressed 
his  intention  to  claim,  the  full  rights  over  the  hospital,  which 
could  have  been  exercised  by  the  lord  of  the  manor  of  Ewelme, 
mider  the  statutes  of  the  Duke  of  Suffolk;  and  has,  on  several 
occasions,  met  Dr.  Kidd,  and  received  from  him  accounts  of  the 
revenues  and  of  the  afiiairs  of  the  hospital. 

Dr.  Kidd  died  on  the  17th  September,  1851,  and  thereupon,  the 
Earl  of  Macclesfield,  by  deed  of  that  date,  appointed  the  Beverend 
Henry  Alfred  Napier,  the  rector  of  the  parish  of  Ewelme,  to  be  the 
principal  chaplain  and  master  of  the  almshouse. 

On  the  l«5th  of  November,  1851,  her  Majesty  appointed  Dr.  Ogle 
to  be  the  Begins  Professor  of  Medicine  in  the  University  of  Oxford, 
and  these  two  gentlemen,  each  claiming,  in  the  manner  I  have 
stated,  to  be  the  master  of  the  hospital,  have  been  made  defendants 
to  the  cause  by  supplemental  information. 

The  points  which  are  raised  by  these  facts  are  numerous  *and      [  *38i  ] 
important,  and  some  of  them  involve  the  determination  of  questions 
of  considerable  difficulty. 

It  appears  to  me  to  be  important,  to  clear  the  ground  of  one  or 
two  questions  which  have  been  raised,  and  which  are,  to  some 
extent,  preliminary  to  the  main  questions  I  have  to  consider. 

In  the  first  place,  I  am  of  opinion,  that  on  the  attainder  of  the 
lord  of  the  manor  or  honour  of  Ewelme,  that  manor,  with  these 
rights  of  appointment  and  visitation  incidental  to  it,  became  forfeited 
to  the  Crown,  and  that  these  rights  did  not  then  become  extinguished 
or  merged  by  escheat,  but  that  the  rights  were  vested  in  the  Grown, 
and  that  the  right  of  appointing  the  almspeople,  the  master  and 
teacher,  and  of  visiting  the  charity,  vested  in  the  Crown.  I  think 
it  also  too  clear  for  controversy,  that  the  property  and  benefits  to 
which  tibis  hospital  was  entitled,  were  not  affected  by  the  Statutes 
for  the  Dissolution  of  Monasteries,  but  that  they  remained  vested  in 
the  Crown,  in  the  same  manner  after  the  passing  of  that  statute,  as 
they  were  before  it.  I  am  further  of  opinion,  that  they  were  not 
affected,  in  any  degree,  by  the  Act  of  Chantries  (l).  It  is  needless 
to  g,o  through  the  authorities  on  these  subjects ;  the  principles  of 
the  decisions  are  quite  settled  and  quite  consistent. 

(1)  1  Edw.  VI.  c.  14. 
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A..G.  I  am  satisfied  that  no  reasonable  case  can  be  made,  or  argoments 

EwELME      adduced,  to  bring  me  to  the  conclusion,  that  any  thing  to  be  foond 

Hospital.    ^  these  statutes  can  have  vested  the  property  of  this  charity  in  the 

Crown,  so  as  to  make  it  analogous  to  what  may  be  called  the 

private  possessions  of  the  Grown,  or  that  they  have  eztingoished 

[  *382  ]      the  right  of  nomination  to  the  masterships,  which  were  ^vested  in 

the  Crown  as  incidental  to  and  forming  part  of  the  rights  attached 

to  the  forfeited  manor. 

And  on  this  part  of  the  case,  therefore,  my  opinion  is,  that  these 
rights  have  not  been  extinguished,  but  that  they  have  remained 
until  the  present  time,  and  are  now  vested  in  the  Grown,  unless 
they  have  been  taken  out  of  the  Crown,  either  by  the  grant  of  the 
letters-patent  of  James  the  First  to  the  University  of  Oxford,  or  by 
the  grant  of  the  manor  to  Mr.  Bosanquet  in  1818. 

It  becomes  necessary,  therefore,  to  consider  the  effect  of  these 
transactions,  and  the  questions  which  arise  upon  them.  These  are, 
in  my  opinion,  questions  of  considerable  nicety ;  and  although  I 
have  taken  considerable  pains  to  investigate  the  subject,  and  weigh 
the  arguments  and  authorities  which  have  been  presented  to  me,  it 
is  not  without  diffidence  that  I  state  the  conclusions  to  which  I 
have  come. 

The  order  in  which  these  points  were  presented  to  me  was  as 
follows : 

First,  it  was  argued,  that  assuming  the  right  of  presentation  to 
the  hospital  to  have  been  vested  in  the  Crown,  at  the  date  of  the 
grant  of  the  honour  and  manor  of  Ewelme  to  Mr.  Bosanquet,  still 
that  this  grant  did  not  pass  this  right  of  presentation. 

Secondly,  it  was    contended,   that  even  if  the  Court    should 
entertain  an  opinion  adverse  to  the  Crown  and  the  University  of 
Oxford  on  this  point,  still  that  a  valid  gift  was  made  of  this  right  of 
presentation,  by  the  letters-patent  of  James  the  First. 
[  *'^sz  ]  And  thirdly,  that  if  these  letters-patent  should  not  be  *treated  as 

effectual,  for  this  purpose,  nevertheless,  that  after  this  lapse  of 
time,  this  Court  would  presume  an  Act  of  Parliament,  or  whatever 
else  might  be  necessary  for  the  purpose  of  preventing  the  present 
possession  from  being  disturbed. 

I  shall  follow  this  order  in  considering  these  points,  and,  in  doing 
so,  I  have  first  to  consider  an  argument,  which,  if  decided  in  favour 
of  the  Earl  of  Macclesfield,  would  dispose  of  the  whole  question 
without  further  discussion,  and  this  is  the  contention,  that  the 
Duke  of  Suffolk,  by  annexing  this  right  of  nomination  to  the  manor, 
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eould,  and  that  he,  in  fact,  did,  make  it  inseparable  from  the  manor,        a.-o. 
so  that  no  subsequent  owner  could  sever  the  right  of  presentation      ewblmb 
to  the  mastership  from  the  lordship  of  the  manor.    On  this  point,     Hospital. 
I  am  of  opinion,  that  the  Duke  could  not  so  annex  it,  and  that  he 
has  not,  in  fact,  so  done. 

This  right  of  nomination  is,  in  my  opinion,  exactly  analogous  to 
the  case  of  an  advowson,  if  indeed  it  be  not,  in  the  oldest  and 
most  extensive  meaning  of  that  word,  properly  an  advowson.    An 
advowson,  in  modern  times,  and  in  ordinary  language,  has  no 
doubt  been  confined  to  mean  the  perpetual  right  of  presentation  to 
a  church  or  an  ecclesiastical  benefice.    Lord  Coke,  however,  in  his 
First  Institute  (i),  defines  it  thus:  "Advowson — Advoeatio,  signi- 
fying an  advowing  or  taking  into  protection,  is  as  much  as  jus 
patronatiu.**    The  patronage  or  jus  patronatuSy  in  this  case,  was  not 
certainly  to  present  to  a  church  or  an  ecclesiastical  benefice,  but  in 
every  respect,  other  than  that  of  having  the  cure  of  souls  attached 
to  the  office,  it  exactly  resembles,  if  it  be  not  identical  with,  an 
ecclesiastical  benefice.    And,  accordingly,  ♦in  the  thirty-first  placi-       [  •ssi  ] 
tum  of  the  eighth  year  of  the  Book  of  Assizes,  the  right  of  nomi- 
nation to  the  guardianship  of  a  hospital  is  called  an  advowson. 
There  can  be  no  doubt,  nor  is  it  in  fact  denied,  that  an  advowson, 
in  the  limited  sense  of  the  word,  attached  to  a  manor,  may  be 
separated  from  it ;  that  the  perpetual  right  of  presentation  to  a 
church  may  be  attached  to,  and  may  be  severed  from  the  lordship 
of  the  manor.    I  am  at  a  loss  to  conceive  any  reason  or  any  principle 
which  should  apply  to  the  perpetual  right  of  presentation  to  a 
church  or  to  a  benefice  with  cure  of  souls,  which  renders  such  a 
right  separable  from  the  manor,  which  would  not  apply,  with  equal 
or  greater  force,  to  a  right  of  nomination  to  the  mastership  of  a 
hospital,  such  as  this;  nor  have  I,  although  I  listened  with  pleasure 
and  attention  to  a  very  able  argument  on  behalf  of  the  Earl,  been 
able  to  collect  one  argument  which  the  ingenuity  of  counsel  could 
suggest  for  this  distinction.     No  authority  was  cited,  nor,  as  I 
believe,  can  any  authority  be  cited,  to  establish  the  proposition, 
that  such  a  right  could  not  be  severed  from  the  lordship. 

On  this  first  or  preliminary  point,  therefore,  I  have  come  to 
the  conclusion,  that  the  owner  of  the  manor  of  Ewelme,  in  whom 
vfBB  vested  this  jus  patronatuSy  could  have  aliened  it,  without 
parting  with  the  manor,  and  that  the  purchaser  would,  in  that  case, 
have  been  entitled  to  exercise  this^  patronatus,  and  to  appoint  to 

(1)  P.  17  b. 
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A.-G.        the  mastership  of  the  hospital,  without  let  or  hindrance  from  the 

EwELME      lord  of  the  manor.    If  the  original  proposition  be  true,  the  converse 

Hospital,     ^f  jj.  j^ust  also  be  true  ;  and  if  the  lord  could  alien  thejus  patronatus 

without  the  manor,  so   also  could  he  alien  the  manor  without 

parting  with  the^'u*  patronatus. 

[  •385  ]  Whether  the  Crown,  as  the  lord  of  the  manor,  did  so  *or  not  by 

the  grant,  in  1818,  to  Mr.  Bosanquet,  is  the  next  question  I  have  to 

consider.    Assuming,  which  I  do  for  the  present,  that  the  right  of 

appointment  to  the  mastership  was,  at  the  date  of  this  grant,  vested 

in  the  Crown,  de  jure  et  d^  facto^  then  I  am  of  opinion,  that  this 

right  passed  by  that  grant. 

I  have  certainly  reluctantly  come  to  this  opinion,  for  the  reasons 
which  I  am  about  to  state.  In  the  first  place,  it  is  quite  clear, 
and,  in  truth,  the  contrary  has  not  been  asserted  at  the  Bar,  that 
Mr.  Bosanquet  did  not  intend,  or  contract  to  purchase,  and  that 
the  Commissioners  of  Woods  and  Forests,  under  the  authority  of 
the  Act,  did  not  intend  or  contract  to  sell  this  right  of  nomination. 
The  particulars  of  sale  are  set  forth;  they  contain,  with  great 
minuteness,  all  the  possible  advantages  which  were  supposed  to 
belong  to  the  possession  of  this  manor.  If  it  had  been  intended  to 
sell  so  valuable  a  right  as  that  of  the  perpetual  nomination  of  the 
mastership  to  the  hospital,  the  value  of  which  amounts  to  several 
hundreds  per  annum,  and  is  not  united  with  any  cure  of  souls,  and 
has  but  few  and  light  duties  attached  to  it,  no  question  can  be 
entertained,  in  the  mind  of  any  reasonable  man,  but  that  this  fact 
would  have  been  stated  in  the  particulars  of  sale,  and  that  the 
price  obtained  for  the  manor  would  have  been  proportionally  and 
largely  increased ;  and,  although  the  Earl  could,  in  no  case,  claim 
any  more  than  Mr.  Bosanquet,  the  same  observations  apply  in 
equal  force  to  the  sale  by  that  gentleman  to  the  late  Earl.  It  is 
clear,  that  this  right  formed  no  part  of  the  contract,  on  either 
side. 

It  cannot  be  denied,  however,  that  although  this  be  so,  yet  that 
unascertained  and  undefined  advantages  will  pass  by  the  general 
[  *386  ]  words  of  the  grant  of  a  manor,  ^although  not  in  the  contemplation 
of  either  party,  at  the  time.  Thus,  for  instance,  the  minerals  in 
the  lord's  waste  would  pass,  although  the  existence  of  them 
was  not  known  or  suspected  by  any  one  of  the  parties  to  the 
contract;  so  also,  it  cannot  be  disputed,  that  an  advowson,  (in 
the  strictest  and  most  limited  sense  of  the  word,)  which  is  appen- 
dant to  a  manor,  will  pass  under  the  general  words  accompanying 
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a  grant  of  that  manor,  although  it  should  not  be  specifically  named        a..q. 
in  the  grant.  Ewelme 

It  is  true,  that  in  the  cases  of  grants  by  the  Crown,  they  are  Hospital. 
construed  favourably  for  the  Grown,  and  that  the  usual  rule  for 
the  construction  of  grants,  as  between  subjects,  is  inverted,  and 
that  if  it  be  shown,  that  the  King  is  deceived  in  his  grant,  the  grant 
will  not  include  the  subject-matter  not  expressed.  It  is,  however, 
perfectly  clear,  from  the  authorities,  that  by  the  common  law,  if 
the  King  granted  a  manor,  by  such  words  as  are  contained  in  the 
grant  made  of  this  manor,  that  is,  "  with  the  appurtenances  in  as 
full  and  ample  a  manner  as  he  held  the  same,"  this  would  pass  an 
advowson  appendant  to  the  manor,  although  not  named  or  referred 
to  in  the  grant.  This  is  expressly  laid  down  by  Lord  Coke,  in 
Whistler's  case(l),  where  he  says,  ''and  first  it  was  considered, 
what  the  law  was  before  the  statute  De  Prerogativd  Regis  ;  and  it 
was  agreed,  that  before  that  statute,  if  the  King  had  granted  a 
manor  to  which  an  advowson  was  appendant,  without  making 
mention  of  the  advowson,  or  without  saying  cum  pertinentibus,  that 
the  advowson  should  pass,"  and  he  cites  various  authorities  in 
support  of  that  proposition.  To  remedy  this  defect,  the  statute 
De  Prerogativd  Regis  of  17  Edw.  II.  c.  15,  was  passed.  That 
statute  declared,  that  the  King's  grant  of  a  manor,  with  the 
appurtenances,  *should  not  carry  knight's  fees,  advowsons  of  [  *^7  ] 
churches,  or  dower,  unless  expressly  mentioned.  But  the  words 
of  the  statute  are,  "  nisi  facial  expressam  mentionem  de  advoca- 
tionibus  ecclesiarum/*  &c.  It  is,  therefore,  confined  to  the  advocatio 
ecclesue ;  and  although  I  am  of  opinion  that  this  must  be  treated  as 
an  advocatio,  and  that  the  common  law  rights  which  apply  to  the 
one  apply  to  the  other  (as  I  have  already  stated),  it  is  clear,  that 
this  statutable  restriction  is  confined  to  an  advocatio  ecclesicey  and 
that  the  right  of  presentation  in  question,  although  it  be  an 
advocatio,  is  not  an  advocatio  ecclesue ;  and  I  am  of  opinion, 
therefore,  that  it  is  not  included  within  the  terms  of  this  statute, 
and  that  the  provisions  of  it,  therefore,  do  not  prevent  the  general 
words  of  this  grant  from  passing  an  advowson,  not  being  the 
advowson  of  a  church,  which  was,  de  jure  et  de  facto,  attached  to 
the  manor  of  Ewelme,  at  the  date  of  the  grant  in  1818. 

Various  authorities  concur  in  strengthening  this  conclusion. 
The  decision  in  Whistlers  case  (1)  itself,  to  which  I  have  already 
referred.    In  RoUe's  Abridgment  (2),  it  is  stated,  that  if  the  rectory 

(1)  10  Co.  Bep.  63  a.  (2)  Vol.  2,  p.  185,  pi.  1. 
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A.-G.  impropriate  of  W.,  to  which  an  advowson  of  a  vicarage  is  appen- 
EwELME  clant,  come  to  the  King  by  escheat,  by  attainder  of  J.  S.,  and  the 
ospiTAL.  j[{ng^  ^j.  certd  scientid  and  mero  motu,  grant  to  B.  in  fee  all  the 
posBessions  of  the  glebe  and  tithes,  or  the  rectory  by  special  and 
particular  names,  and  generally  by  omnia  hmreditamenta  sua  qua- 
cunque,  parcel  belonging  or  appertaining  to  the  said  rectoria  dt  W., 
but  no  express  mention  is  made  of  the  rectory  or  of  the  advowson, 
&c.,  as  fully  and  in  as  ample  a  manner  and  form,  quality  and 
condition,  as  the  said  J.  S.  held  them,  and  as  they  came  to  the 
hands  of  the  King  himself,  or  ought  to  have  come ;  in  this  case,  by 
[*388]  this  grant  and  the  *8aid  general  words,  the  advowson  of  the 
vicarage  shall  pass ;  and  by  the  said  words  adeo  plene,  &c.,  praut, 
&c.,  et  ex  gratid  speciali,  certd  scientid,  &c.,  the  parsonage  shall  pass 
also.  I  am  of  opinion,  therefore,  that  this  grant,  in  1818,  was 
sufficient  to  pass  the  right  of  presentation  to  the  hospital  to 
Mr.  Bosanquet,  and  consequently  to  the  Earl,  if  the  same  was 
vested  in  the  Crown  at  the  time  of  that  grant. 

The  next  point  to  be  considered  is,  whether  this  right  of 
nomination  or  advowson  of  the  mastership,  was,  at  the  time  of 
the  grant,  vested  in  the  Crown.  It  is,  I  think,  established,  both  by 
principle  and  abundant  authority,  that  the  grant  of  a  manor  cum 
pertinentibus  will  only  carry  those  things  which  are  appendant  to 
the  manor,  both  dejure  et  de  facto  ;  and  on  this  point  the  question 
is,  whether  this  right  of  nomination  was  attached  to  the  manor, 
dejure  et  de  facto,  at  the  time  of  the  grant  in  1818.  This  involves 
the  consideration  of  the  effect  of  the  transaction  which  took  place 
in  the  reign  of  James  the  First ;  for,  as  I  have  already  expressed 
my  opinion  that  the  right  of  nomination  might  be  severed  from  the 
manor,  the  next  question  is,  whether  the  grant  of  the  letters-patent, 
in  the  reign  of  James  the  First,  did,  in  truth,  sever  this  right  from 
the  manor  of  Ewelme,  and  if  it  shall  be  considered  that  it  did  not» 
whether  such  acts  must  be  presumed  as  would  be  sufficient  to 
create  such  a  severance  ?  And  here  I  think  it  material,  in  order 
that  I  may  be  clearly  understood,  to  explain  in  what  sense  I  under- 
stand the  words  de  jure  et  de  facto,  A  meaning  must,  in  my 
opinion,  be  given  to  each  of  these  words,  and,  consequently,  if 
a  severance,  which  is  voidable  but  not  actually  void,  has  taken 
place  before  the  sale  of  the  manor,  the  thing  severed  will  not  pass 
by  the  general  words  of  the  grant.  Thus,  to  illustrate  my  mean- 
[  •889  ]  ing  by  an  example,  if  the  lord  of  a  manor  *to  which  an  advowson 
is  appendant,  sell  and  convey  that  advowson  to  A.,  and  then  sell 
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and  convey  the  manor  with  the  appurtenances  to  B.,  the  advowson  A.-0. 
is  separated  both  de  jure  et  de  facto  from  the  manor.  If,  however,  ewelmb 
the  sale  of  the  advowson  to  A.  and  the  conveyance  thereof  was  H^**"^i*- 
obtained  by  fraud,  or  by  any  other  means  which  would  enable 
the  vendor  to  set  aside  or  avoid  the  conveyance,  the  advowson  is 
de  facto  severed  from  the  manor,  although  it  may  not  be  severed 
dejure  ;  and  if,  before  the  conveyance  of  the  advowson  is  set  aside, 
the  lord  convey  to  B.  the  manor,  B.  will,  as  I  understand  the  prin- 
ciple so  enunciated,  take  the  manor  without  the  advowson,  and 
will  not  be  entitled  to  recover  that  advowson,  although  the  former 
lord  may  have  afterwards  recovered  possession  of  the  advowson 
from  A.  I  have  already  stated  what  took  place  in  the  reign  of 
James  the  First.  It  purports  to  be  a  grant  from  the  King,  for 
himself  and  his  successors,  to  the  chancellor,  master  and  scholars 
of  the  University  of  Oxford,  of  the  donation,  collation  and  free 
disposition  to  the  office  of  master  or  warden  of  the  almshouse  or 
hospital  of  Ewelme,  in  pure  and  perpetual  alms.  I  am  of  opinion 
that  this  amounts  to  a  severance  de  facto  of  this  right  of  nomination 
from  thelmanor  and  honour  of  Ewelme. 

But  in  order  to  guard  against  a  misconception  of  the  extent  of 
my  judgment  on  this  matter,  it  is  proper  for  me  to  explain  how  far 
I  think  it  necessary  to  decide  upon  the  effect  of  this  instrument.  If 
I  am  asked  to  decide,  that  the  letters-patent  have  conferred  an 
absolute  and  indefeasible  title  to  the  mastership  on  the  Begins 
Professor  of  Medicine  for  the  University  of  Oxford,  or  if  that  be  not 
so,  that  I  ought  to  presume  the  passing  of  an  Act  of  Parliament,  or 
any  other  circumstance  that  may  be  sufficient  to  establish  his  title, 
I  am  unable  to  state  that  I  have  arrived  at  these  conclusions. 
*The  King,  by  his  letters-patent,  grants  the  nomination  to  the  [  *390  ] 
University  of  Oxford,  for  a  purpose  there  mentioned.  If  the  trusts 
and  duties  attached  to  the  mastership  could  not  be  severed,  except 
by  Act  of  Parliament,  I  still  think,  that  in  the  then  state  of  the  law, 
the  Crown  had  power  to  grant  that  nomination  to  the  hospital,  as  it 
might  have  granted  the  manor ;  the  statute  disabling  the  Crown 
from  making  such  grants  not  being  then  in  existence.  Nor  have  I 
arrived  at  the  conclusion,  that,  even  if  the  object  for  which  it  was 
granted  failed,  respecting  which  I  express  no  opinion,  the  grant 
iteelf  was  ipso  facto  void  and  of  no  effect.  If  I  had,  I  do  not  think 
that  I  could  have  made  the  presumption  I  was  called  upon  to 
make  in  favour  of  the  University  of  Oxford,  and  the  fiegius 
Professor  of  Medicine.    Undoubtedly,  when  a  person  or  corporation 
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A..G.  is  found  possessed  of  and  in  the  enjoyment  of  a  right,  the  origin  of 
EwELME  which  is  not  ascertained,  the  Court  will  protect  the  possessor  in  the 
Hospital,  enjoyment  of  that  right,  and  will  presume  anything  (including,  in 
some  cases,  even  an  Act  of  Parliament)  that  may  be  necessary  for 
that  purpose ;  but  when  the  origin  of  the  right  is  clearly  ascer- 
tained, and  that  origin  negatives  such  presumption,  I  am  not  aware 
that  the  Court  has  ever  made  such  an  assumption,  nor  have  I  been 
referred  to  any  case  that  establishes  such  a  proposition. 

If  I  were  of  opinion,  therefore,  that  these  letters-patent  were 
absolutely  void,  and  of  no  more  value  than  a  mere  piece  of  waste 
parchment,  I  should,  probably,  have  come  to  the  conclusion,  that 
the  right  of  nomination  to  the  mastership  was  not  affected  thereby, 
that  it  still  remained  in  the  Crown,  de  facto  as  well  as  de  jure,  and 
I  should,  in  that  case,  have  decided  that  it  passed  to  Mr.  Bosanqnet 
and  to  the  Earl  of  Macclesfield  with  the  grant  of  the  manor,  as 
[  '391  ]  appendant  thereto.  But  I  *have,  for  the  reasons  I  have  stated, 
come  to  an  opposite  conclusion,  and  without  expressing  any  opinion 
as  to  the  efficacy  of  the  letters-patent,  for  the  purpose  of  conferring 
a  perfect  title  on  the  University  of  Oxford,  or  the  Begins  Professor 
of  Medicine,  and  without  expressing  any  opinion  as  to  the  extinc- 
tion of  the  qualification  of  master,  or  of  the  duties  attached  by  the 
Duke  and  Duchess  of  Suffolk  to  the  office  of  master  of  the  hospital, 
or  whether  the  performance  of  the  duties  may  or  may  not  be 
enforceable,  at  the  instance  of  the  AiUyi^ney-General,  representing 
the  Crown  as  parens  patriae  and  protecting  the  public  rights,  and 
without  expressing  any  opinion,  as  to  what  course  the  Court  in 
the  progress  of  the  suit  may  think  proper  to  adopt,  but  purposely 
leaving  all  these  points  open  to  further  consideration,  I  am  of 
opinion,  that  so  long  as  these  letters-patent  remained  unreealled, 
unrevoked  and  uncancelled,  (and,  if  at  all,  they  can  only  be  cancelled 
and  revoked  at  the  instance  of  the  Attorney-General,  on  behalf  of 
the  Crown,)  they  were  and  are  effectual  to  sever  the  mastership  of 
the  hospital  from  the  manor  and  lordship  of  Ewelme,  and  that 
consequently,  at  the  date  of  the  grant  to  Mr.  Bosanquet  and  the 
Earl,  it  formed  no  portion  of  and  was  not  appendant  or  appurtenant 
to  the  manor. 

My  judgment  is  not  founded  on  the  lapse  of  time,  which  has 
occurred.  I  should  have  entertained  the  opinion  I  have  expressed 
if  the  letters-patent  in  question  had  been  granted  by  the  Crown  inune- 
diately  before  the  grant  of  the  manor  to  Mr.  Bosanquet,  provided 
the  disabling  statutes  of  Queen  Anne  and  King  George  the  First 
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had  not  i^assed.  But  it  cannot  be  denied,  that  the  case  of  the 
Dniversity  is  much  strengthened,  and  that  of  the  Earl  of  Maccles- 
field much  weakened,  by  the  lapse  of  time,  and  the  public  noto- 
riety of  the  endowments  of  the  Regius  Professorship  of  Medicine. 
The  letters-patent  *have  remained  unrevoked  and  uncancelled  for 
upwards  of  200  years,  and  they  have  been  acted  upon  during  the 
whole  of  that  time,  down  to  the  year  1851.  During  the  whole  of 
that  time,  the  Regius  Professor  of  Medicine  has  been  the  master  of 
the  hospital  of  Ewelme,  and  the  manor  was,  as  I  have  already 
stated,  sold  and  bought  without  the  suspicion  or  belief  that  it  had 
attached  to  it  any  such  right. 

It  would,  therefore,  have  been  much  to  be  regretted,  if,  by 
inadvertence,  the  Crown  had  conveyed  the  endowment  of  this 
professorship  by  the  general  words  of  the  grant  of  a  manor.  In 
my  opinion,  it  has  not  done  so,  and  I  will  make  a  declaration  in 
accordance  with  the  opinion  whicli  I  have  here  expressed.  The 
rest  of  the  decree  will  be  for  a  scheme  according  to  the  minutes, 
stated  to  me  by  counsel,  at  the  time  this  case  was  heard. 


A.-0. 

r. 

EWELMJB 

Hospital. 


[  •392  ] 


Re  The  LIVERPOOL,  &c.,   RAILWAY. 

{11  Beav.  392—393.) 

The  purchase  money  for  settled  lands  taken  by  a  railway  was  paid  into 
Court,  and  after  a  contract  had  been  entered  into  for  laying  it  out  in  land, 
a  petition  was  presented  for  its  temporary  investment  in  the  funds :  Held, 
that  the  proceeding  was  not  vexatious,  and  that  the  Company  ought  to  pay 
the  costs  of  both  applications. 

SoHB  settled  land  was  taken  under  the  powers  of  a  Railway  Act, 
and  the  purchase  money  was  paid  into  Court  on  the  21st  of 
November,  1850. 

In  1852,  a  contract  was  entered  into  for  the  investment  of  the 
money  in  land;  after  which,  on  the  8rd  of  November,  1852,  a 
petition  was  presented  for  the  investment  of  the  purchase  money  in 
Consols,  which  was  ordered.  A  reference  was  made  in  April 
following  as  to  the  title,  which  having  been  approved  of,  a  petition 
was  now  presented  for  the  completion  of  the  purchase. 


1853. 
Amff,  1. 

Bolls  Qmrt. 

BOMILLT, 

M.B. 
[392] 


Mr.  Kinglake^  in  support  of  the  petition. 


Mr.  Bird^  for  the  Company : 
The  petition  for  investment,  after  a  contract  had  been  entered 
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Re  THE      into,  was  vexatious,  and  the  petitioner  ought  not  to  he  allowed  the 

.J;!lSiri';.«>«tBofit. 

The  Master  of  the  Kollb: 

It  is  every  day's  experience,  that  a  contract  may  not  be  con- 
clnded  for  years  after  it  has  been  entered  into.  Allow  the  costs  of 
both  petitions. 


1853. 
May  5. 
Aug,  4. 

1863. 
March  2. 
June  24. 

RolU  Court. 
ROMILLY, 

M.R. 

[393] 


[  '394  ] 


HUTCHINSON  v.  NEWARK. 

(17  Beav.  393—396.) 

The  widow  of  a  freeman  of  London  was  barred  of  her  customary  part  by 
an  antenuptial  settlement,  whereby  the  parents  of  the  husband  and  wife 
made  a  provision  for  her  after  the  death  of  her  husband,  of  which  she  took 
the  benefit 

The  same  rule  applied,  though  the  wife  was  an  infant  on  the  marriage 
and  the  husband  became  a  freeman  afterwards. 

This  was  a  suit  for  the  administration  of  the  estate  of  Henry 
Hutchinson,  the  younger,  who  died  intestate  on  the  20th  of 
November,  1884,  leaving  a  wife  and  eight  children. 

The  intestate  was  a  freeman  of  London,  and  one  of  the  principal 
questions  raised  by  the  suit  was,  as  to  the  share  to  which  his  widow 
became  entitled.  She  claimed,  under  the  custom  of  London,  four- 
ninths  of  the  estate,  and,  in  addition,  the  sum  of  502.  in  lieu  of 
her  widow's  chamber.  The  children  contended,  that  their  mother, 
having  had  a  provision  made  for  her  by  settlement  on  her  marriage 
with  the  intestate,  was  thereby,  under  the  custom  of  London, 
debarred  of  her  customary  share  of  the  estate,  which  they  con- 
tended became,  in  consequence  of  such  marriage  settlement, 
divisible  into  an  orphanage  moiety  and  a  dead  man's  moiety,  and 
that  the  widow  was  only  entitled  to  one-third  of  the  latter,  under 
the  Statute  of  Distributions,  making  one-sixth  of  the  whole  estate, 
instead  of  the  four-ninths  and  the  widow's  chamber.  In  ^support 
of  this,  they  relied  on  the  custom  of  London,  as  set  out  from  the 
Liber  de  Antiquis  Legibus  in  the  case  of  Letcin  v.  Lewin  (l) :  "  Quod 
mulier  certa  et  specificata  dote  dotata,  non  potest  nee  debet  amplius 
habere  de  catallis  viri  sui  def uncti  quam  certam  et  specificatam  dotem 
sibi  assignatam,  nisi  de  voluntate  viri  sui." 

The  widow  insisted,  that  this  custom  of  London  did  not  apply 

in  the  present  instance,  in  consequence  of  the  special  circumstances, 

the  principal  of  which  were  that  the  intestate  was  not  a  freeman 

(1)  3  P.  Wms.  16.  The  custom  of  London  has  no  application  to  the  estates  of 
freemen  dying  since  1856.— O.  A.  S. 
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of  London  at  the  time  of  his  marmage,  and  that  the  settled  funds  Hutghinsox 
were  not  part  of  his  own  monies.     Thej  also,  in  the  first  instance,      nbwabk. 
objected,  that  the  widow  was,  at  the  time  of  her  marriage,  an 
infant. 

At  the  original  hearing,  inquiries  were  directed  as  to  those  cir-  ^^^2. 
cnmstances;  and  the  Master,  by  his  report,  found  that  the  intestate  .^* 
was,  on  the  16th  of  January,  1810,  admitted  a  freeman  of  the 
Leather  Sellers'  Company,  by  patrimony ;  that  the  marriage  took 
place  on  the  12th  of  January,  1820,  and  that  the  intestate  had  not 
been  admitted  a  freeman  of  London  until  the  20th  of  November, 
1821,  when  he  was  admitted  by  redemption  in  the  Company  of 
Leather  Sellers.  He  found,  that  the  widow,  at  the  time  of  her 
marriage  with  the  intestate,  was  of  the  age  of  nineteen,  and  that 
previous  to  the  marriage,  the  settlement  referred  to  in  his  report 
had  been  made. 

By  this  settlement,  which  was  dated  the  10th  of  January,  1820, 
and  was  made  between  the  husband's  father  of  the  first  part,  the 
husband  of  the  second  part,  the  wife's  father  of  the  third  part,  the 
wife  of  the  fourth  *part,  and  two  trustees  of  the  fifth  part,  the  [  *395  ] 
husband's  father  gave  his  son,  on  the  marriage,  1,5002.  in  money, 
and  transferred  1,500/.  in  5L  per  cent,  stock  into  the  names  of  the 
trustees,  and  the  wife's  father  gave  the  husband  5002.  in  money 
and  transferred  1,5002.  in  like  51.  per  cent,  stock  to  the  trustees, 
and  he  also  covenanted  to  pay  the  trustees  an  annuity  of  lOOZ. 
during  the  joint  lives  of  himself  and  his  daughter.  The  trusts  of 
the  settled  stock  were  for  the  husband  for  Ufe,  with  remainder  to 
the  wife  for  life,  with  remainder  to  the  children  equally.  In  case 
of  failure  of  issue,  one  moiety  was  to  go  according  to  the  husband's 
appointment  by  will,  or,  in  case  of  his  intestacy,  to  his  next  of  kin ; 
the  other  moiety  was  to  go  according  to  the  wife's  appointment  by 
will,  or,  in  case  of  her  intestacy,  to  her  next  of  kin.  The  annuity 
was  to  be  paid  to  the  husband  during  his  life  and  after  his  decease 
to  the  wife. 

The  cause  came  on  for  further  directions  upon  the  above  report.         -^«v-  *• 

Mr.  QUuse  and  Mr.  W.  D.  Evans,  for  the  plaintiffs,  referred 
to  Lewin  v.  Lewin  (1),  and  to  the  extract  from  the  Liber  de  Ant.  Leg. 
appended  to  the  report  of  that  case. 

The  Masteb  of  thb  Bolls  considered,  that,  as  this  case  differed 

(1)  3  P.  Wms.  16. 
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Hutchinson    from  Lewin  v.  Lewin,  he  coold  not  decide  it  without  sending  to  the 
Newark.     City  Court  for  a  fresh  certificate. 

He  accordingly  ordered,  that  a  case  be  prepared  and  laid  before 
the  Lord  Mayor  and  Aldermen  of  the  city  of  London,  and  that 
they  do  certify  the  custom  of  the  said  city,  by  word  of  mouth  of 
the  Recorder  of  the  said  city,  according  to  the  custom  thereof,  ou 
[  *396  ]  the  following  point :  *i'idelicet,  whether  there  is  any  custom  of  the 
city  of  London,  by  virtue  whereof,  the  widow  of  Henry  Hutchinson, 
the  intestate,  having  the  benefit  of  the  provisions  of  her  marriage 
settlement,  is,  under  the  circumstances,  to  be  set  forth  in  the  said 
case,  debarred  from  her  customary  share  of  the  said  intestate's 
personal  estate? 

The  case  having  been  argued  by  counsel,  in  the  court  of  alder- 
men, before  the  Recorder,  on  the  28th  and  29th  of  April,  1853,  the 
Recorder,  on  the  10th  of  June,  1853,  attended  this  Court  and 
certified,  that  there  is  a  custom  of  London,  by  virtue  whereof  the 
widow  of  the  intestate  having  the  benefit  of  the  settlement  men- 
tioned in  the  pleadings,  is,  under  the  circumstances  set  forth  in 
the  case,  debarred  from  her  customary  share  of  the  intestate's 
personal  estate. 

On  a  subsequent  day,  the  cause  came  on  for  hearing,  when  the 
certificate  was  ac!;ed  upon. 

Mr.  Olasse  and  Mr.  IF.  D.  Evans,  for  the  plaintiflF. 

Mr.  Roupell  and  Mr.  Jessel,  for  the  widow. 

Mr.  Pole,  for  other  parties. 


1853. 
June  24. 


1853. 
June  24. 

Jlolli  OmH. 

BOMILLY, 

[  SI*'   J 


CORMACK  V.   COPOUS(l). 

(17  Beav.  397—404.) 

Devise  of  real  estate  to  A.  for  life,  and  after  his  decease,  to  all  his  childr«i 
share  and  share  alike,  and  all  their  children  and  their  heirs,  but  in  dcfauJ: 
of  issue  of  A.,  to  B.  and  C.  and  their  children,  the  mothers  and  children 
and  their  heirs  to  share  the  rents  equally,  as  had  been  directed  with  regard 
to  the  children  of  A. :  Held,  that  the  gift  to  B.  and  C.  was  not  too  remote, 
and  that  they  and  their  children  living  at  the  death  of  the  testator  took  as 
tenants  in  common  in  fee. 

Bequest  of  personal  estate  to  A.  for  life,  remainder  to  the  childreu  of  A 
equally,  and  in  default  of  issue  of  A.,  upon  trust  to  sell  and  divide  equally 
amongst  B.  and  C.  and  all  their  childi-en  **  then  '*  living,  share  and  shxre 
alike :  Held,  that  the  gift  was  not  too  remote,  and  that  B.  and  C.  and  their 

(1)  Fisher  V.  Webster  (1872)  L.  R.  14  Eq.  283. 
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children  liying  at  the  death  of  A.  alone  took  the  personal  estate  as  tenants  Cobmack 
in  oommon  aheolutely.  r. 

B.  died  hefoTe  A.,  but  nevertheless  she  was  held  to  take  a  share  both  in  Copous. 
the  realty  and  personalty. 

Thb  testator,  John  Copous,  by  his  will,  dated  6th  May,  1816, 
devised  a  freehold  estate  to  two  trustees  and  their  heirs,  upon  trust 
for  his  son  James  Copous  for  life,  and  after  his  decease,  ''  in  trust 
for  all  his  children  lawfully  begotten,  and  his  widow,  if  he  leaves 
one,  she  to  have  an  annuity  of  80/.  per  annum  during  her  life,  and  at 
her  decease,  or  if  she  marries  again  or  cohabits  with  any  man,  her 
annuity  is  to  cease,  and  to  be  appropriated  to  the  use  and  benefit 
of  all  the  children  of  my  said  son,  if  more  than  one,  share  and 
share  alike,  and  all  their  children  and  their  heirs  for  ever ;  and  if 
but  one  child,  the  whole  to  that  one,  his  or  her  children  and  their 
heirs  for  ever ;  but  in  default  of  issue  of  his  son,  then  in  trust  for 
his  daughter,  Ann  E.  Copous,  for  and  during  her  life,  under  the 
same  contingencies  with  regard  to  the  widow  of  his  son,  and  at  the 
decease  of  his  daughter,  then  in  trust  for  all  her  children  or 
child,  in  the  same  manner  as  he  had  directed  with  regard  to  the 
children  or  child  of  his  son,  and  in  default  of  issue  of  his  daughter, 
then  in  trust  for  his  two  nieces,  Elizabeth,  the  wife  of  William 
Trusty,  and  Sarah  Nash,  the  widow  of  the  late  Thomas  Nash,  and 
their  children,  subject  to  the  same  contingencies  with  regard  to  the 
widow  of  his  son,  the  mothers  and  children  and  each  and  every  of 
their  heirs  to  share  the  rents  equally  ♦amongst  them  for  ever,  ['398] 
as  he  had  directed  with  regard  to  the  children  of  his  son  and 
daughter." 

The  testator  also  gave  5,000Z.  stock  to  his  trustees,  "  in  trust 
for  his  daughter  Ann  E.  Copous  for  life,  and  at  her  decease,  in 
trust  for  her  children  equally ;  and  his  will  was,  that  the  trustees 
should  sell  so  much  stock  as  their  several  shares  should  amount  to, 
when  they  should  respectively  arrive  at  the  age  of  twenty-two  years, 
and  if  any  one  should  die  before  that  age  without  issue,  the  sur- 
vivors to  have  his  or  her  share  equally,  but  in  case  of  issue  law- 
fully begotten  before  he  or  she  should  arrive  at  the  age  of  twenty- 
two  years,  then  the  share  of  such  deceased  party  to  go  to  such 
issue;  and  if  but  one  child,  in  trust  for  that  one  till  he  or  she 
attain  twenty-two,  then  the  whole  of  the  stock  to  be  trans- 
ferred to  such  child,  or  his  or  her  heirs ;  and  in  default  of  issue 
of  his  daughter,  then  in  trust  for  his  son  James  Copous,  for  his 
life,  and  after  his  decease  in  trust  for  all  his  children,  in  like 
manner  as  he  had  directed  with   regard  to  the  children  of  his 


iM  1853.    CH.     17  BEAV.  398—400.  [R.R. 

roKMJLcx  daughter;  and  in  default  of  issne  of  his  son,  his  will  was,  that 
o>ff^c^  ^  trustees  should  sell  all  the  stock,  and  divide  the  same  equally 
amongst  his  two  nieces,  Elizabeth  Trusty  and  Sarah  Nash,  and  all 
their  children  then  living,  share  and  share  alike." 

The  testator  died  in  1817.  His  daughter  Ann  died  in  1832,  and 
his  son  James  in  1851 ;  and  neither  of  them  ever  had  issue. 

Sarah  Nash  died  in  1831 ;  but  Elizabeth  Trusty  was  still  living. 

Elizabeth  Trusty  had  six,  and  Sarah  Nash  had  four,  children 
;;  '399  ]  living  at  the  testator's  death,  of  whom  two  of  the  *former  and  two 
of  the  latter  died  prior  to  the  death  of  the  testator's  son. 

The  cause  came  on  for  further  directions,  when  the  following 
questions  arose : 

First,  whether  the  gift  over  of  the  real  and  personal  estate,  or  of 
either,  was  void  for  remoteness  ? 

Secondly,  as  to  the  mode  and  shares  in  which  the  nieces  and  their 
children  were  to  take  the  real  and  personal  estate,  viz.,  whether  the 
nieces  took  estates  for  life  in  moieties,  with  remainder  in  their 
respective  parent's  share  to  their  children,  or  whether  the  parents 
and  children  took  concurrently  and  equally,  as  tenants  in  common ; 
and  if  so,  then  whether  children  living  at  the  death  of  the  testator, 
or  those  living  at  the  death  of  James  Gopous,  only  took. 

Thirdly,  whether  the  representatives  of  Mrs.  Nash  took  any 
interest. 

Mr.  Temple  and  Mr.  Lewin,  for  the  plaintiff : 

The  intention  of  the  testator  was,  to  give  the  property  to  his 
nieces  in  moieties,  and  to  make  each  niece  a  stock,  through  whom 
the  issue  were  to  enjoy  the  real  estate.  This  intention  clearly 
appears  from  his  using  the  words  **  mother  and  children.*'  As  to 
the  children  entitled  to  take  the  personal  estate,  it  is  clear,  that 
those  children  only  who  were  living  at  the  death  of  James  Copoas 
can  take  any  part  of  it,  because  the  words  ''  then  living  "  restrict  the 
class  to  those  children. 

Mr.  Lloyd  and  Mr.  Shapter : 

The  gift  of  the  personal  estate  to  the  nieces  and  their  children  is 

[  um  \      not  too  *remote,  for  the  words,  "  in  default  of  issue  "  of  the  son  or 

of  the  daughter,  do  not  mean  issue  generally,  but  issue  aforesaid, 

that  is,  **  children :  "  Ellicombe  v.  Oompertz  (i).    The  transfer  to  the 

children  at  the  age  of  twenty-two  applies  to  the  payment  only,  and 

(1)  45  B.  R.  234  (3  My.  &  Or.  127). 
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not  the  vesting  of  the  share  itself,  which  vested  at  the  death  of  the     cormack 
testator.    As  to  the  real  estate,  the  words  do  not  create  an  estate      coi^^ub. 
tail  in  the  son  or  daughter,  for  that  would  be  inconsistent  with  the 
devise  to  his  or  her  children  **  share  and  share  alike."     This  devise 
gives  merely  a  life  estate  to  the  son  and  daughter,  and  an  estate 
tail  in  remainder :  Baker  v.  Tucker  (i). 

Mr.  R.  Palmer  and  Mr.  Cotton^  for  Mrs.  Trusty,  cited  Turner 
V.  Hudson  (2),  to  show,  that  the  nieces  and  such  only  of  their  chil- 
dren as  were  living  at  the  death  of  James  Copous,  were  entitled  to 
take,  and  that  they  took  pe^-  capita. 

Mr.  Teed,  for  Susanna  Price. 

Mr.  Daniell  and  Mr.  Moi/re,  for  the  legal  personal  representa- 
tive of  Mrs.  Nash,  cited  Burreli  v.  Baskerfield{z),  to  show,  that  the 
nieces,  being  named,  did  not  compose  a  part  of  a  class :  that  the 
words  "  then  living  "  did  not  apply  to  the  nieces,  but  only  to  their 
children,  and  that,  therefore,  Mrs.  Nash  took  a  share.  They  argued 
that,  by  naming  them,  the  nieces  took  vested  interests  and  became 
excluded  from  forming  a  part  of  the  class. 

Mr.  Roupell,  Mr.  Beale,  Mr.  Webb,  Mr.  Southgate,  Mr.  Collins, 
Mr.  Faber,  Mr.  Goldsmid,  for  other  parties. 

Mr.  Campbell  and  Mr.  Cracknell,  for  the  widow  and  executrix       t  *^i  ] 
of  James  Copous,  contended,  that  a  devise  of  legal  estates  was  not 
the  subject  of  equitable  jurisdiction  ;  and  that  as  to  the  real  estate, 
the  devise  over  being  after  a  gift  to  grandchildren,  was  either  void 
for  remoteness,  or  gave  an  estate  tail :  Doe  d.  Todd  v.  Diiesbury  (4). 

The  Master  of  the  Bolls: 

The  first  question  is,  whether  the  gift  to  the  nieces  and  their 
children  takes  effect,  as  regards  the  real  or  personal  estate.  My 
opinion  is,  that  neither  of  these  gifts  is  too  remote.  In  the  first 
place,  I  think  the  words  "  and  all  their  children  and  their  heirs  for 
ever  *'  apply  not  only  to  the  annuity,  but  to  the  real  estate.  The 
gift  of  the  real  estate  to  the  children,  **  and  all  their  children  and 

(1)  88  B.  B.  50  (3  H.  L.  C.  106).  such  of  their  children  as  should  be 

(2)  10  Beav.  222,  wliere  there  was  a  then  living :  Held,  that  the  class  did 
gift  of  residae  in  remainder  (first  pa j-  not  include  deceased  brothers  or  sisters, 
ing   thereout    250?.  to  each    of    the  — O.  A.  S. 

brothers  and  sisters  then  living)   to  (3)  83  R.  R.  251  (11  Beav.  525). 

the  testator's  brothers  and  sisters  and  ^4)  58  K.  B.  790  (8  M.  &  W.  514). 
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coBiiACK     their  heirs  for  ever,"  does  not  appear  to  me  to  give  any  interest  to 
CopouB.      ^^  grandchildren,  except  throagh  the  limitation  to  their  parents. 
It  is  not  a  limitation  to  the  grandchildren,  which  is  to  take  efieci 
after  the  death  of  the  children,  but  the  grandchildren  most  take,  if 
at  all,  as  a  class,  and  concurrently  with  the  children,  that  is,  the 
children  and  the  grandchildren  and  their  heirs  must  take  together : 
but  that  does  not  appear  to  me  to  be  the  true  construction  of  the 
clause.    If  the  testator  had  said,  "  I  devise  this  estate  to  all  the 
children  and  their  children  for  ever,"  and  had  stopped  there,  it 
would  have  given  an  estate  tail.    The  addition  of  the  words  "  and 
their  heirs  for  ever  "  appears  to  me  to  show,  that  the  whole  of  the 
latter  part  of  the  sentence  is,  in  fact,  a  limitation  or  a  description  of 
the  estate  which  the  children  are  to  take.    The  conclusion  I  have 
L  **^  ]      come  to  is  confirmed  by  the  gift  to  the  two  nieces,  ♦Ehzabeth 
Trusty  and  Sarah  Nash,  and  their  children,  "  subject  to  the  same 
contingencies  with  regard  to  the  mothers  and  children,"  not  naming 
children  of  children.     If  the  grandchildren  were  to  take  otherwise 
than  through  the  limitation  to  their  parents,  this  would  not  be 
correct,  because  the  gift  would  then  have  been  to  the  nieces  and 
their  children,  **  and  all  their  children  and  their  heirs  for  ever,"  and 
not  to  the  children  alone. 

As  to  the  gift  over,  "  in  default  of  issue,"  it  is  scarcely  contested, 
that  it  means  in  default  of  that  issue  which  the  testator  had  before 
specified,  that  is,  in  default  of  the  limitations  in  favour  of  those  who 
were  to  take  under  those  prior  limitations. 

The  cases  referred  to  are  valuable  and  important,  but  the  Coart 
must  look  at  the  expressions  and  context,  with  reference  to  the 
whole  scope  and  object  of  the  testator,  in  order  to  see  what  he 
intended.  Unless  the  limitations  and  expressions  are  identical,  one 
man's  will  cannot  control  another's. 

The  result  is,  that,  in  my  opinion,  the  gift  over  of  the  real  estatt^ 
takes  effect  in  favour  of  the  nieces  and  their  children. 

With  respect  to  the  personal  estate,  there  is  more  doubt,  bat  I 
think  that  the  principle  which  applies  to  the  real  estate  is  also 
applicable  to  the  personal.  The  testator  has  given  the  5,000^.  stock 
to  his  daughter  for  her  life,  and  then  to  her  children  equally  ;  and 
in  default  of  issue  of  his  daughter,  then  in  trust  for  his  son  James 
for  life,  and  then  to  his  children ;  and  in  default  of  issue  of  hii 
son,  amongst  his  nieces  and  their  children.  The  words  "  in  default 
of  issue,"  both  as  to  the  daughter  and  son,  refer  to  a  failure  of  sacli 
[  -403  ]       issue  as  *are  before  mentioned,  that  is,  a  failure  of  the  children  of 
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his  son   and  daughter;   and  in  that  event,  the  nieces  and  their      Cobmack 
children  are  io  take.     I  am  of  opinion,  therefore,  npon  the  trae      Copous. 
coDstmction  of  this  will,  that  the  gift  over  takes  e£fect  in  favour  of 
the  nieces  and  their  children,  hoth  as  regards  the  real  and  personal 
estate. 

The  next  question  is,  as  to  the  mode  in  which  the  nieces  and 
their  children  are  to  take  the  real  estate.  I  think  it  impossible  to 
contend,  with  any  show  of  reason,  that  this  devise  can  be  turned 
into  a  limitation  to  the  nieces  for  life,  with  remainder  to  their 
children.  If  it  had  been  the  intention  of  the  testator  to  give  an 
estate  to  his  two  nieces  and  their  children  concurrently,  as  tenants 
in  common  in  fee,  I  should  be  at  a  loss  to  describe  his  wishes  in 
clearer  and  more  accurate  words  than  this.  It  is,  in  truth,  a  gift 
to  the  nieces  and  their  children,  to  share  the  rents  equally  amongst 
them  and  their  heirs  for  ever. 

I  am  of  opinion,  therefore,  that  upon  the  death  of  the  testator, 
the  nieces  and  their  children  took  vested  estates  in  the  realty, 
subject  to  the  previous  limitations.  The  real  estate  will  accordingly 
have  to  be  divided  into  twelve  shares,  of  which  Elizabeth  Trusty 
and  her  six  children  will  take  seven,  and  Sarah  Nash  and  her  four 
children  will  take  the  remaining  five.  This  is  the  manner  in  which 
the  real  estate  will  be  divided. 

With  respect  to  the  personal  estate,  the  same  division  cannot 
take  place,  because  the  testator  uses  the  words  **  then  living."  It 
is  clear,  therefore,  that  the  children  who  died  before  the  last  tenant 
for  life  cannot  take  any  interest  in  that  property. 

The  only  remaining  question  is,  whether  the  words  *"  then  [  ^404  ] 
living  "  are  to  be  applied  to  Mrs.  Nash,  who  died  previous  to  that 
period,  and  whether  her  representatives  take  a  share  or  not  ?  My 
impression  is,  that  the  grammatical  construction  of  the  sentence 
requires  that  the  words  "then  living"  should  be  applied  only  to  the 
children  of  the  two  persons  named.  If  a  testator  were  to  give  a 
sum  of  stock  to  A.  for  life,  and  after  his  death  to  B.  and  C,  **  and 
to  all  their  children  then  living,"  I  should  entertain  no  doubt,  but 
that  B.  and  C.  would  take  vested  interests,  and  that  the  words 
'*  and  ail  their  children  then  living  "  referred  to  the  death  of  A., 
and  meant  **  all  their  then  children."  I  was  induced  to  hesitate  by 
the  case  of  Turner  v.  Hudson  Q),  but  I  think  that  the  present  case 
differs  from  that  in  this  respect,  that  the  nieces  are  here  named. 
It  is  not  given  to  the  two  nieces  and  their  children  as  a  class,  but 

(1)  10  Beav.  222;  see  note  on  p.  205,  ante. 
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[r.r. 


CORMACK 
V. 

Copous. 


they  themselves  are  specifically  named.  That  distinction  is  confirmed 
by  the  case  cited  of  Buirell  v.  Baskerfield  (i),  where  the  Masteb 
OF  THE  Bolls  seems  to  have  held,  that  where  persons  were  named, 
even  inferentially,  they  could  not  strictly  be  treated  as  part  of  a  class. 
It  is  only  by  treating  them  all  as  one  class,  that  the  words  ''  then 
living  "  could  be  extended  to  the  nieces  who  are  named  in  the  gift. 
The  class,  therefore,  appears  to  me  to  be  confined  to  the  children 
then  living,  and  the  two  specified  persons  who  are  added  to  the 
class.  I  am  of  opinion,  therefore,  that  Mrs.  Nash's  share  has  not 
failed  by  her  death  in  the  lifetime  of  the  tenant  for  life,  but  that 
her  legal  personal  representative  is  entitled  to  one-eighth  share  of 
the  5,0002.    I  am  prepared  to  make  a  declaration  to  that  effect. 


1853. 
Jvne  ],  2,  3. 

RolU  Court. 
ROMILLT, 

M.R. 

[405] 


8INCLATE  V.   JACKSON  (2). 

(17  Beav.  405-413.) 

A  mortgagee,  notwithstanding  the  interest  mortgaged  is  reversionary, 
can  only  recover  six  years'  arrears  of  interest  as  against  the  land  mortgaged, 
iu  a  foreclosure  suit. 

The  interest  on  money  secured  by  mortgage  of  land  and  by  covenant 
being  sixteen  years  in  arrear,  the  mortgagee  filed  his  bill  of  foreclosure 
against  the  heir  of  the  mortgagor,  raising  no  question  of  liability  on  the 
covenant  or  of  any  right  of  tacking.  A  deci'ee  was  made  to  take  an  account 
of  what  was  due  on  the  mortgage.  Under  the  Statutes  of  Limitation, 
twenty  years'  arrears  could  be  recovered  on  the  covenant,  but  six  only  as 
against  the  land.  The  Master  refused  to  allow  the  plaintiff  to  tack  his  two 
claims :  Held,  on  exceptions,  that  he  was  right. 

Thomas  Badbourne  was  entitled  to  the  reversion  in  fee  of  some 
real  estate,  in  the  event  of  M.  H.  (the  tenant  for  life)  dying  without 
leaving  issue.  On  the  27th  of  June,  1834,  he  conveyed  his  interest 
to  John  Harpur  by  way  of  mortgage  to  secure  420Z.  and  interest, 
and  he  thereby  for  himself,  his  heirs,  &c.,  covenanted  to  pay  the 
principal  sum  and  interest. 

In  1838,  he  executed  a  further  charge. 

On  the  fourth  of  November,  1842,  Badbourne  died  intestate, 
leaving  Mary  Elizabeth  Wragg  and  Sarah  Badbourne  his  co- 
heiresses-at-law. 

In  1848,  M.  H.,  the  tenant  for  life,  died  without  leaving  issue, 
and  the  reversion  in  fee  then  fell  into  possession.    In  the  following 

(1)  83  R.  K.  251  (11  Beav.  525).  Lloyd  [1903]  1  Ch.  385,  72  L.  J.  Ch. 

(2)  Smith  V.  Hill  (1878)  9  Ch.  D.  78,  87  L.  T.  541 ;  In  re  HazeldineU 
143,  47  L.  J.  Ch.  788,  38  L.  T.  638  ;  TrusU  [1907]  1  Ch.  686,  76  L.  J.  Ch. 
Dingh  v.  Cf^tpin  [1899]  1  Ch.  726,  416,  reversed  [1908]  I  Ch.  34,  77  L.  J. 
68  L.  J,  Ch,  337,  79  L.  T.  693 ;  /«  re  Ch.  97,  C.  A. 
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year,  1849,   Harpur  transferred  his  mortgage  securities  to  the     sinolaib 
plaintiff  Sinclair,  in  consideration  of  891/.,  the  principal  and  interest     jackbon. 
alleged  to  be  then  due.    It  was  attempted  to  make  out,  that  the 
co-heiresses  of  the  mortgagor  concurred  in  the  transfer,  but  this 
was  not  established. 

In  1850,  the  plaintiff  filed  his  bill  of  foreclosure  against  the 
co-heiresses  of  the  mortgagor  and  others,  *insisting  that  the  C  *406  ] 
transfer  in  1849  amounted  to  a  new  mortgage  for  891/.,  so  as  to 
convert  the  arrears  of  interest  into  capital,  and  praying  an  account 
on  that  footing.  The  plaintiff  omitted  to  set  out  the  covenant  to 
pay  contained  in  the  mortgages,  and  the  bill  was  not  so  framed  as 
to  seek  relief  in  respect  of  such  covenants. 

On  the  15th  of  November,  1851,  a  decree  was  made  directing  the 
Master  to  take  an  account  of  what  was  due  to  the  plaintiff  for 
principal  and  interest  on  his  mortgage  secuiities,  and  to  sell  the 
property,  and  further  directions  were  reserved.  On  the  15th  of 
January,  1858,  the  Master  made  his  report,  finding  that  the  plaintiff 
was  only  entitled  to  six  years'  arrears  of  interest  prior  to  the  filing 
of  the  bill. 

The  plaintiff  took  exceptions,  and  the  principal  question  was, 
whether  the  Master  ought  not  to  have  allowed  the  whole  arrear  of 
interest  from  the  date  of  the  mortgage  in  1834  ?  This  point  was 
argued  on  the  following  statutes. 

£y  the  8  &  4  Will.  lY.  c.  27,  s.  42,  no  arrear  of  interest,  in 
respect  of  any  sum  charged  on  any  land,  shall  be  recovered  by  any 
*'  action  or  suit,"  but  within  six  years  after  it  shall  become  due. 

But  by  the  3  &  4  Will.  IV.  c.  42,  s.  3,  the  remedy  by  action  of 
covenant  upon  specialty  is  limited  to  twenty  years  after  the  cause 
of  such  action. 

Mr.  Roupell  and  Mr.  Baggallay,  for  the  plaintiff,  [claimed  to 
tack  the  earlier  arrears  of  interest,  and  cited  Elvy  v. 
Norwood {^),.  and  distinguished  Hodges  v.  The  Croydon 
Canal  Company  (2)]  : 

Here  the  estate  has  been  sold,  and  the  money  belongs  to  the       [4t>8] 
heirs,  subject  both  to  the  arrears  recoverable  on  the  mortgage  and 
on  the  covenant ;  it  would  therefore  be  contrary  to  equity  to  allow 
the  heirs  to  redeem,  except  on  payment  of  everything  constituting 
a  charge  on  the  estate  and  its  produce. 

It  is  submitted,  that  the  statute  does  not  apply  to  this  case,  and 

(1)  90  B.  K  74  (6  De  G.  &  Sm.  240).  (2)  52  R.  E.  44  (3  Beav.  86). 

B.B. — VOL.  XCIX.  ^^ 
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siNOLAiB     that  there  ought  to  be  a  reference  back  to  the  Master  to  review*  his 
jAOBBoir.      report. 

They  cited  Hunter  v.  Nockolds  (1) ;  Da  Vigier  v.  Lee  (2) ;  Henry  v. 

Sndth  (3) ;  Harrisson  v.  Diugnan  (4) ;  Hughes  v.  iCe%  (s) ;  FTi-WJon  v. 

Fw«(6). 

( 409  ]  Mr.    Lloyd    and  Mr.  Metcalfe,  for  the  co-heiresses  of  the 

mortgagor : 

The  covenant  is  not  stated  or  referred  to  in  the  bill,  and  the 

prayer  does  not  base  the  plaintiff's  title  to  relief  upon  any  such  a 

ground.    He  ought  to  have  alleged  a  case  for  relief  on  that  footing, 

if  he  intended  to  rely  on  a  right  to  tack,  for  a  mortgagee,  asking 

for  a  foreclosure,  is  bound  to   state  his  claims  fully  and  with 

precision,   although  it  may  not  be  so   necessary  in  a  suit  for 

*  redemption,  where  the  mortgagor  must  offer  to  do  equity  and 

satisfy  all  the  mortgagee's  claims.     [They  cited  Hughes  v.  Kelly  (5) ; 

Elvy  V.  Noricood  (7).] 

Mr.  H.  C.  Jones,  for  the  representatives  of  Harpur. 

Mr.  RoupeU,m  reply,  [distinguished  Hunter  v.  Nockolds (i),  for 
that  was  a  case  between  two  incumbrancers.] 

[  410  ]       Thb  Master  op  the  Bolls  : 

The  evidence  does  not  establish  that  the  transaction  of  1849 
amounted  to  a  contract,  on  the  part  of  the  defendants,  to  treat  the 
arrears  of  interest  as  a  charge  on  the  land.  It  was  a  mere  transfer 
to  the  plaintiff  of  the  right  of  the  original  mortgagee. 

As  to  the  Statute  of  Limitations,  I  should  be  deciding  against  all 
the  authorities,  if  I  did  not  hold  that  a  foreclosure  suit  is  within  it ; 
for  though  it  is  in  form  a  suit  to  exclude  an  equity,  it  is  really  a 
suit  to  recover  either  land  or  money.  The  mortgagee  has  a  legal 
right  to  recover  the  land,  but  this  Court  interferes  and  prevents 
him  from  doing  so,  upon  the  mortgagor  paying  the  money  charged 
upon  it.  It  is,  therefore,  in  fact,  a  suit  to  recover  money ;  and  so 
it  is  laid  down  in  Dearman  v.  Wyche(8) ;  Du  Vigier  v.  Lee  (2),  and 
other  cases. 

(1)  84  B.  E.  217  (1  Mac.  &  G.  640).  (6)  61  E.  B.  14  (3  Dr.  &  War.  104). 

(2)  62  B.  B.  124  (2  Hare,  326).  (7)  90  R  B.  74  (5  De  G.  &  Sm.  240). 

(3)  69  E.  B.  738  (2  Dr.  &  War.  381).  (8)  9  Sim.  670.    Overruled  on  this 

(4)  59  E.  E.  689  (2  Dr.  A  War.  295).  point,  see  61  R  E.  14. 

(5)  61  E.  B.  109  (3  Dr.  &  War.  482). 
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The  circamstance  that,  in  this  case,  the  mortgaged  premises     Sinclair 
consisted  of  a  reversionary  interest,  makes  no  difference.    It  is  a     jacksox. 
mortgage  of  an  interest  in  land,  and  it  is  a  common  thing  to  mort- 
gage a  contingency  or  even  a  mere  possibility ;  in  such  a  case,  the 
mortgage  may  be  foreclosed  before  the  contingency  happens,  and  such 
a  mortgage  is  therefore  subject  to  the  same  rules  of  law  as  any  other. 

The  Master  of  the  Bolls:  JuhsZ. 

Various  questions  of  importance  have  been  argued  in  this  case, 
but  there  is  no  great  difficulty  in  coming  to  a  proper  conclusion. 
It  comes  before  me  on  exceptions  *to  the  Master's  report,  and  the       [  *4u  ] 
ouly  question  is,  whether  he  has  arrived  at  a  right  conclusion,  as  to 
the  mode  of  taking  the  accounts  under  the  decree.     This  decree  is 
not  a  simple  foreclosure  decree,  for  it  directs  the  accounts  to  be 
taken  without  prejudice  to  any  questions  between  the  parties,  and  ' 
reserves  further  directions.     The  suit  was  framed  with  a  view  to 
make  out  a  special  agreement  in  July,  1849,  whereby  the  plaintiff 
became  a  mortgagee  for  891/.,  for  principal  and  interest,  then  due 
to  the  former  mortgagee,  John  Harpur,  who  was  paid  off.    If  the 
Court  had  thought  that  the  evidence  established  this  agreement,  it 
would  and  ought  to  have  made  a  decree  on  the  footing  of  that  agree- 
ment, but  it  did  not  and  could  not,  on  the  evidence,  come  to  any  such 
conclusion,  and  therefore  it  only  directed,  that  an  account  should  be 
taken  of  the  principal  and  interest  due  upon  the  mortgage  securities. 
Another  question  is  now  raised  for  the  first  time,  but  which, 
being  inconsistent  with  the  claims  made  by  the  bill,  the  Court  is 
unable  to  deal  with,  as  it  ought  to  have  been  raised  by  the  bill,  by 
way  of  alternative  reUef,  in  case  the  claim  on  the  footing  of  the 
agreement  failed.     The  point  now  sought  to  be  made  out  is,  that 
the  original  mortgagor  being  liable,  on  covenant,  to  pay  the  mort- 
gage debt  and  interest,  unrestricted  by  the  8  &  4  Will.  lY.  c.  42,  to 
the  recovery  of  six  years'  interest,  the  mortgagee  is  entitled  to  tack 
what  could  be  recovered  on  the  covenant  to  what  is  due  on  the 
mortgage    securities,   as  restricted  by  the  Statute  of  Limitations. 
This   question  was  not  raised  by  the  pleadings,  and  the  Court 
cannot  now  decide,  that  the  mortgagee  is  entitled  to  tack  as  against 
the  mortgagor's  heir,  unless  the  question  had  been  so  raised.     But 
whether  raised  or  not,  it  is  clear,  that  the  Court  has  not  directed 
;hat  point  to  be  considered  by  the  Master,  but  has  "^only  made  the       [  •412  ] 
isual  decree  for  an  account  of  what  is  due  on  the  mortgage  securities. 
[  have  already  expressed  an  opinion,  that  the  question  is  the  same 

14—3 
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HiiroLAiR  in  a  suit  to  redeem  as  in  a  snit  to  foreclose,  that  is,  the  amoant 
Jackson,  charged  on  the  land  is  the  same,  but  different  equities  may 
undoubtedly  arise  as  connected  with  the  one  form  of  suit  from  those 
which  may  arise  in  the  other.  A  suit  to  foreclose  is  a  suit  to 
recover  money  within  the  stat.  8  &  4  Will.  IV.  c.  27,  s.  42,  which 
enacts,  that  no  arrears  of  interest  shall  be  recoverable  but  within 
six  years.  Now,  strictly,  a  suit  to  foreclose  is  not  a  suit  to  recover 
money,  but  to  exclude  a  right  given  to  the  mortgagor  by  the  rules 
of  the  Court.  But  the  statute  does  not  say  that  no  arrears  shall  be 
recovered  in  such  a  suit,  but  in  any  suit  whatever,  the  words  being, 
not  "  an  action  or  suit  for  the  recovery  of  such  interest,"  but 
"any  action  or  suit."  And  if  the  mortgagor  pays  off  principal 
and  interest,  and  the  mortgagee  receives  twenty  years'  arrears  of 
interest,  and  not  merely  six  years,  in  or  by  means  of  a  foreclosure 
suit,  it  is  clear,  that  the  case  comes  within  the  42nd  section  of  the 
statute ;  and  so  it  is  laid  down  in  Hunter  v.  No€kold^{\);  Hughes 
V.  Kelly  (2).  As  to  that,  then,  there  can  be  no  question  ;  but  this 
does  not  determine  that  a  mortgagee  cannot  tack  another  debt  due 
from  the  same  party  upon  another  security,  either  in  the  same  or 
in  any  other  transaction  ;  nor  does  it  decide  any  such  thing. 

There  is  this  difference  between  a  suit  for  foreclosure  and  one  for 
redemption :  in  the  former,  the  mortgagee  seeks  to  recover  what 
is  charged  upon  the  land,  or  to  foreclose  the  mortgagor ;  but  Uiat 
[  '^is  ]  is  a  *very  different  thing  from  the  mortgagor  seeking  to  redeem 
and  to  restrain  the  mortgagee  from  enforcing  his  legal  rights,  when 
the  Court  may  impose  upon  him  this  condition,  and  decline  to 
interfere  in  his  favour,  except  upon  payment  of  everything  which  is 
due  to  the  mortgagee.  The  whole  distinction  is  clearly  expressed 
in  Elvy  v.  Norwood  (3).  If  the  suit  had  been  framed  so  as  to  raise 
the  point  at  the  hearing  of  the  cause,  I  do  not  decide  whether  or 
not  the  mortgagee  might  have  tacked  the  arrears  of  interest  against 
the  heirs  of  the  mortgagor;  but  I  do  not  think  it  makes  any 
difference,  whether  the  debt,  which  the  plaintiff  claims,  is  secured 
by  a  covenant  in  the  same  or  some  other  deed ;  in  either  case  it  is 
on  a  distinct  security,  and  may  be  tacked.  This  was  expressly 
decided  by  Vice-Chancellor  Pabkbb,  in  Elvy  v.  Norwood  (3),  in  a 
suit  for  redemption. 

But  that  is  not  the  point  in  this  case ;  it  is  whether  the  Master, 
under  the  direction  in  the  decree,  could  properly  have  come  to  any 

(1)  84  E.  R.  217  (1  Mac  &  G.  640).  (3)  90  E.  E.  74  (6  De  Q.  &  Sm.  240). 

(2)  61  E.  E.  109  (3  Dr.  &  War.  482). 
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other  oonclnsion  than  that  to  which  he  has  arrived,  that  only  six      Sinclair 
years'  arrears  of  interest  are  to  be  allowed,  and  I  am  of  opinion      jackson. 
that  he  could  not ;  but  I  hav6  made  the  observations  on  the  other 
points,  because  of  the  reservation  of  all  questions  for  further 
directions.    The  exceptions  must  be  overruled. 


FORSTER  V.   MCKENZIE.  issa. 

m/UMtt    13      21 

FORSTER  V.   MENZIES.  — '    ' 

(17  Beav.  414-417.)  RoUs  Qn,H. 

ROMILLT, 

A  creditora'  suit  was  instituted  in  1803,  and  in  1806  the  usual  decree  was  M.R. 

made,  and  a  sum  was  paid  into  Court.  The  suit  became  defective  in  1807,  [  414  ] 
by  the  death  of  the  personal  representative  of  the  debtor,  and  the  decree 
was  not  prosecuted.  In  1853,  the  representatives  of  the  plaintiff  (having 
revived  the  suit  against  the  administrator  de  bonis  non  of  the  debtor), 
petitioned  for  payment  of  his  debt  out  of  the  money  in  Court.  The  Court 
gave  leave  to  prosecute  the  decree  as  to  the  debts. 

On  the  21st  of  May,  1803,  James  Forster  and  John  Forster 
instituted  this  suit,  on  behalf  of  themselves  and  all  other  creditors 
of  Charles  King,  the  elder,  against  Mrs.  Menzies,  the  administratrix, 
and  against  the  heir  of  the  debtor,  praying  the  usual  decree  in  a 
creditors'  suit 

The  administratrix  having  admitted  llOL  Qs.  5d.  to  be  in  her 
hands,  it  was  ordered  to  be  paid  into  Court.  It  was  accordingly  paid 
in  and  invested  in  298Z.  lOit.  10^.,  SI.  per  cent.  Bank  Annuities  (1). 

The  usual  decree  was  made  in  1806,  but  in  1807,  Mrs.  Menzies, 
the  administratrix,  died,  and  the  prosecution  of  the  decree  was 
abandoned,  and  no  report  was  ever  made.  In  July,  1814,  a  con- 
siderable part  of  the  plaintiff's  debts  was  paid  by  the  heir  of  the 
intestate,  but  no  further  steps  were  taken  in  the  suit.  In  1852, 
administration  de  bonis  non  was  taken  out  to  the  intestate,  and  in 
Febrnary,  1858,  the  representatives  of  the  plaintiff  having  revived 
the  suit  against  the  administratrix  de  bonis  non  of  the  debtor,  and 
the  executrix  of  the  heir,  presented  a  petition,  submitting,  that  the 
claims  of  the  creditors  of  the  intestate,  other  than  that  of  the 
plaintiff,  must  be  taken  to  be  abandoned,  or  satisfied  or  barred  by 
time,  and  praying,  that  the  sum  of  298L  10s.  lOd.,  91.  per  cent.  Bank 
Annuities,  and  422Z.  148. 5d,  cash,  now  in  Court  (being  together  less 
than  the  balance  of  their  debt),  might  be  paid  to  the  petitioners. 

(1)  In  the    year  1804   the    ofiBcial      average  price  during  the  nineteenth 
averagv^    price  of    Consols  was    56^,      century. — O.  A.  S. 
which  was  the  lowest  yearly  official 
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FoBPTKR  Mr.  R.  Palmer  and  Mr.  A.  Smith,  on  behalf  of  the  petitioners : 

r. 

M*KisNziK.  All  debts  must  be  presumed  to  have  been  satisfied,  or  if  not,  they 
t  *^^  ]  must  be  barred  by  time  and  the  operation  of  the  stat.  8  4  4 
Will.  lY.  c.  27.  If  the  decree  saved  the  statute,  it  was,  at  the 
utmost,  equivalent  merely  to  a  judgment,  and  its  effect  would  be, 
not  to  give  a  creditor  an  unlimited  time  for  establishing  his  debt, 
but  merely  as  an  acknowledgment  of  the  debt,  to  make  the  statute 
begin  to  run  from  the  date  of  the  decree :  Benington  v.  Eram  (i). 
Even  if  executors  refuse  to  take  advantage  of  the  statute  before  the 
Master,  any  party  interested  in  the  fund  may  do  so :  ShcKin  v. 
Vandervorst  (2) .     (They  relied  on  a  MS.  case  of  Beckford  v.  Jasper {%) 

Mr.  Walford,  for  legal  personal  representatives  of  the  heir-at- 
law,  who  was  also  one  of  the  next  of  kin,  objected  to  the  petition 
altogether.  He  argued,  that  a  bill  filed  by  one  creditor,  on  behalf 
of  himself  and  all  other  creditors,  would  prevent  the  statute  from 
[*416]  running  against  *any  creditor  who  comes  in  under  the  decree: 
Sterndale  v.  HankinsoH  (4) ;  and  that  the  Court  would  not,  from 
length  of  time,  presume  a  judgment  to  be  satisfied :  Kemys  v. 
Ru8comb{6).     *     *     * 

Mr.  Faber,  for  the  other  defendants. 

The  Master  of  the  Bolls: 

Strictly,  tliis  is  not  the  case  of  a  final  judgment,  no  report  having 
been  made ;   but  there  is  a  pending  suit,  and  there  is  a  fond  in 

(1)  41  K.  R.  Ml  (1  Y.  &  C.  (Ex.)  any  further  proceedings  taken  intJie 
434).  cause. 

(2)  32  E.  E.  219  (2  Russ.  &  My.  75).  All  the  parties  had  died,  but  in  IS^U 

(3)  In  that  case,  Beckford,  the  aduinistration  was  taken  out  to  Pofv 
representative  of  Pope,  filed  a  bill  in  aud  Jasper  and  the  cause  wasrerived; 
1748  against  Jasper  for  an  account  and  upon  a  petition,  presented  by  the 
Jasper  died,  and  in  1 753,  a  decree  was  representatives  of  Pope,  Vice-Chan - 
made  referring  it  to  the  Master  to  take  cellor  Knight  Bruce,  on  the  26tb  of 
an  account  of  all  dealings  and  trans-  July,  1851,  referred  it  to  the  Haster 
actions  between  Pope  and  Jasper ;  and,  to  inquire  who  was  **  legally  entitted 
if  Jasper's  representatives  should  not  to,  and  who  were  beneficially  entitled 
admit  assets,  to  take  an  account  of  his  to  or  interested  in,"  the  accumulated 
estate.    In  1760,  before  the  accounts  fund  in  Court. 

had  been  completed,  630/.  Bank  stock,  The  Master  having  ascertained  such 

part  of  the  estate  of  Jasper  (who  had  persons,  an  order  was  made,  on  th«» 

died),  was  paid  into  Court.    In  1764,  3rd  of  July,  1852,  for  payment  of  costs, 

by  a  separate  report,  9,51 1/.  was  found  and  the  division  of  the  fund  between 

due  to  the  estate  of  Jasper.     Afui-ther  them. 

sum  was  paid  into  Coui-t  in  1772,  but  (4)  27  R.  R.  210  (1  Sim.  393). 

no  general  report  had  been  made  nor  (5)  2  Atk.  45. 
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Court,  which  is  held  for  the  benefit  of  the  persons  entitled.    I  have      Fobstsb 
mach  doabt,  whether  a  petition  is  the  proper  course  of  proceeding,     m*Kenzib. 
but  I  will  consider  the  case. 

Thb  Masteb  op  thb  Bolls  :  '^^^  21. 

I  have  considered  this  case,  and  have  read  Beckford  v.  Jasper^ 
which  was  cited ;  and  I  am  of  opinion,  that  an  order  must  be  made, 
to  enable  the  petitioner  to  carry  on  the  decree  in  the  original  cause, 
in  the  qualified  mode  proposed.  Here,  the  decree  was  made  in 
1806,  and  no  ^proceedings  have  since  been  taken  in  the  suit.  This  [  ^^^7  ] 
is  an  application  that  legal  personal  representatives  of  the  plaintiffs, 
who  have  revived  the  suit,  may  carry  on  the  proceedings.  I  have 
had  considerable  doubts  as  to  the  form,  but  considering  what  was 
done  in  the  case  cited,  of  Beckford  v.  Jasper,  to  be  a  sufficient 
precedent,  I  shall  make  the  order,  giving  the  plaintiffs  liberty  to 
prosecute  the  decree,  as  to  the  debts,  in  the  absence  of  Alexander 
M'Kenzie  and  Sarah  his  wife,  and  without  carrying  on  the  other 
accounts  directed  by  the  decree ;  and  there  must  be  an  inquiry  as 
to  the  circumstances  under  which  the  1,0942.  Is.  Sd.  was  paid  to 
the  plaintiffs  (i). 

WHEELER  V.   ADDAMS(2).  18«3- 

(17  Beav.  417—420.)  

Trust  funds  were  settled  upon  a  husband  for  life,  and  if  the  wife  should    ^^^  Oo>*^» 
die  in  the  lifetime  of  the  hushand,  then,  after  his  decease  and  failure  of      ^u'^^^* 
issue,  "  for  such  persons  (other  than  the  husband)  as  should  then  he  the  *  ' 

next  of  kin  of  the  wife,  and  would  have  been  entitled  thereto  under  the         *■        -^ 
Statutes  of  Distribution,  in  case  she  had  died  sole,  unmarried  and  intestate  *' : 
Held,  that  her  next  of  kin,  at  her  own  death,  and  not  those  at  the  death  of 
her  husband,  were  entitled. 

In  a  limitation  by  deed,  on  a  particular  event,  to  the  *'  then"  next  of 
kin  of  A.,  the  word  *'  then  "  was  held  to  refer  to  the  event  and  not  to  the 
time  of  its  happening. 

In  1805,  upon  the  marriage  of  Mary  Bishop  with  Bichard 
Addams,  certain  monies,  and  the  produce  to  arise  from  the  sale  of 
some  real  estate,  were  settled  upon  trusts  for  the  benefit  of  Bichard 
Addams  and  Mary  his  intended  wife,  for  their  lives,  with  remainder 
to  the  issue  of  the  marriage;  but  in  case  there  should  be  no 
children  of  the  marriage,  or  they  should  all  die  before  their  shares 
became  vested  interests,  upon  trust  to  raise  2,0001.  for  Bichard 

(1)  See  Beg.  Lib.  1852,  A,  fol.  1167.      134,  37  L.  T.  620;  affirmed  4  App, 

(2)  Mmiimifrt     (or     ifortit/wr)     v.      Cas.  448,  48  L.  J.  Ch.  470. 
i^laier  (1877)  7  Ch.  P.  322^  47  L.J,  Ch, 
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Whxbleb  Addams ;  and,  in  case  Mary  Bishop  should  be  living  at  his  decease, 
addImb.  to  assign  to  her  the  residue  of  the  said  trust  funds  and  premises. 
[  *418  ]  The  *deed  then  proceeded  :  "  But  if  the  said  Mary  Bishop  shall 
happen  to  die  in  the  lifetime  of  Richard  Addams,  then  (the  trustees) 
shall  and  do,  immediately  after  the  decease  of  Richard  Addams  and 
failure  of  issue,"  assign,  &c.  the  residue  of  the  trust  funds  and 
premises  to  such  persons  as  Mary  Bishop  shall  appoint,  and  in 
default  of  appointment,  **  in  trust  for  such  person  or  persons  (other 
than  and  except  the  said  Richard  Addams)  as  shall  then  be  the 
next  of  kin  of  the  said  Mary  Bishop,  and  would  have  been  entitled 
thereto  under  the  Statutes  for  the  Distribution  of  the  Personal 
Estates  of  Intestates,  in  case  she  had  died  sole  and  unmarried  and 
intestate." 

In  1826,  Mary  Addams  died,  leaving  Richard  Addams,  her 
husband,  her  surviving,  without  ever  having  had  any  issue,  and 
without  having  exercised  the  power  given  by  the  settlement  of 
1805 ;  her  husband  died  in  1851. 

At  the  time  of  the  death  of  Mary  Addams,  tier  father,  Nathaniel 
Bishop,  was  her  next  of  kin,  and  would  have  been  entitled  to  her 
personal  estate  under  the  Statutes  of  Distribution,  in  case  she  had 
died  sole  and  unmarried  and  intestate  ;  James  Bishop,  her  broths, 
was  her  heir-at-law.  The  residuary  legatees  under  the  will  of 
Nathaniel  Bishop  claimed  to  be  entitled  to  his  interest,  if  any. 

A  surviving  sister  and  the  children  of  two  deceased  sisters  were 
the  persons  who  would  have  been  the  next  of  kin  of  Mary  Addams, 
and  entitled  to  her  personal  estate  under  the  Statutes  of  Distribu- 
tion, if  she  had  died  at  or  immediately  after  the  decease  of  her 
husband  intestate  and  unmarried.     They  were  also  her  co-heirs. 

The  object  of  the  suit  was  to  have  the  rights  and  interests  of  the 
parties  declared  and  settled. 

[419  ]  Mr.  C.  C.  Barber^  for  the  plaintiflF,  a  trustee,  stated  the  facts  of 

the  case. 

Mr.  Fane,  for  Ann  Addams,  the  legal  personal  representative 
of  Nathaniel  Bishop  and  of  her  brother  Richard  Addams,  con- 
tended, that  the  last  clause  in  the  deed  of  settlement  was  void  for 
uncertainty. 

Mr.  Selwyn  and  Mr.  T.  C.  Biiggs,  for  the  residuary  legatees  of 
Nathaniel  Bishop,  cited  Cable  v.  Cable  (1) ;  Bird  v.  Luckie  (2). 

(1)  96  R.  R.  243  (16  Beav.  507).  (2)  85  R.  R.  297  (8  Hare,  301). 
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Mr.  Hoyd  and  Mr.  Chapman,  for  the  children  of  Jane  Hartley,  Whbsleb 
one  of  the  sisters  of  Mary  Addams,  contended,  that  the  word  addams. 
"  then  "  most  be  referred  to  the  last  period  spoken  of,  that  is,  the 
death  of  Bichard  Addams.  They  admitted,  that  prima  facie  the 
expression  "next  of  kin"  meant  next  of  kin  at  the  death  of  the 
deceased  person ;  but  they  argued,  that  a  testator  might  point  out 
and  intend  a  class  of  next  of  kin  to  be  ascertained  at  another 
period :  Beck  v.  Burn  (1) :  Clapton  v.  Bulmer(2). 

(The  Master  of  the  Bolls  :  But  for  the  decided  cases,  I  should 
have  thought  ''  next  of  kin  "  would  mean  what  the  law  means,  viz. 
persons  at  the  time  of  the  death  of  the  party.) 

Mr.  Wickens,  for  the  Attomey-OeneraL 

The  Master  of  the  Bolls: 

I  cannot  concur  in  Mr,  Lloyd's  argument,  unless  I  reverse  what 
I  have  already  held  upon  similar  words.  *It  appears  to  me,  that  [  *420  ] 
nnless  I  hold  the  word  '*  then  "  means  "  in  that  event,"  that  is,  in 
case  of  Mary  Bishop's  death  without  issue,  I  shall  be  producing  a 
species  of  obscurity  that  would  be  most  favourable  for  Mr.  Fane's 
client.  There  is  a  limitation  in  favour  of  a  distinct  and  particular 
class,  namely,  the  next  of  kin  of  Mary  Bishop,  under  the  Statutes 
of  Distribution,  &c.  Now  such  next  of  kin,  entitled  under  the 
Statutes  of  Distribution,  are  a  distinct  and  ascertained  class  of 
persons  determined  by  the  statute  itself ;  and  if  I  were  to  hold  that 
it  does  not  mean  such  persons,  then  what  class  can  it  mean? 
According  to  the  argument,  it  must  mean  such  persons  as  would 
have  been  the  next  of  kin  of  Mary  Bishop,  in  case  she  had  died  sole, 
unmarried  and  intestate  simultaneously  with  her  deceased  husband, 
but  such  persons  are  not  her  next  of  kin  under  the  statute. 

If  I  so  read  the  words,  I  should  be  doing  much  greater  violence 
to  the  expressions  than  if  I  held  them  to  describe  the  class  of 
persons  "  as  shall  then,"  that  is,  in  the  event  of  her  dying  without 
issne  in  her  husband's  lifetime,  be  her  next  of  kin.  I  must  read 
the  words  in  effect,  as  if  they  meant  the  ordinary  next  of  kin  of 
Mary  Bishop  at  her  death. 

I  think  that  the  fact  of  this  being  a  deed,  and  not  a  will,  rather 
strengthens  my  view  of  the  case ;  for  in  the  case  of  a  will,  I  mighfc 

(1)  64  B.  R.  130  (7  Beav.  492).  (2)  61  R.  R.  287  (5  My.  &  Or.  108  ; 

10  Sim.  426). 


218  1868.    CH.    17  BEAV.  420.  [r-r. 

Wheeler  do  more  violence  to  the  words,  in  order  to  carry  into  effect  what  I 
ADDAM8.  might  ascertain,  from  the  context  and  scope  of  the  will,  to  be  the 
general  intention  of  the  testator.  I  think  that  the  only  way  that  I 
can  make  this  sentence  rational  is,  by  construing  the  word  "then" 
as  meaning  ''  in  that  event,"  that  is,  in  the  event  of  Mary  Bishop 
dying  without  issue  in  the  lifetime  of  her  husband.  I  will,  therefore, 
make  a  declaration  to  that  effect. 


1853.  DIXON  V.  GATFERE  (No.  1)  (1). 

•^"!y^!'-  FLUKER  V.  GORDON. 

BouTcaurt.  (^^  ^^^'  '^^l— 435 ;  S.  C.  21  Beav.  118  ;  23  L.  J.  Ch.  GO.) 

Rom  ILLY,  After  both  the  trustee  and  cestui  que  trust  of  land  had  been  out  of 

M.B.  possession  more  than  twenty  years,  an  ejectment  was  brought  by  A.  B., 

[  421  ]  the  heir  of  the  trespasser,  in  the  name  of  the  trustee,  and  he  obtained 

judgment.     The   trustee,   who.   disclaiming   all  personal    interest,   then 

instituted  a  suit,  seeking  to  have  the  rights  declared  as  between  the  tightful 

owner  and  the  heir  of  the  ti-espasser,  and  the  Court,  by  its  receiver,  took 

possession.     A.  B.  afterwards  instituted  a  suit  against  the  trustee  and  the 

rightful  owner  to  recover  the  property  :  Held,  that  the  Court  being  in 

possession,  the  Statute  of  Limitations  had  conferred  no  right,  and  did  not 

apply. 

A.  wrongfully  entered  and  died  intestate ;  his  widow  entered :  Held,  that 
the  possession  of  the  widow  was  not  a  continuance  of  that  of  her  husband, 
it  not  being  shown  that  she  was  entitled  to  dower,  and  such  a  right  not 
entitling  her  to  enter  into  the  whole  estate. 

A  suit,  dismissed  as  against  the  principal  defendant,  which,  though 
pendiug  as  against  the  others,  has  yet  been  practically  abandoned,  does  not 
prevent  the  operation  of  the  Statute  of  Limitations. 

The  testatrix  devised  a  real  estate  to  Gayfere  and  Welstead,  and 
their  heirs,  upon  trust  to  sell  and  invest,  and  pay  the  income  to 
J.  G.  for  life,  and  (in  the  events  which  happened)  to  divide  the 
produce  between  a  class.  The  testatrix  died  in  1807|  and  J.  6.  in 
April,  1816.  Henry  Gordon  thereupon  became  entitled  to  one- 
fourth  of  the  unsold  real  estate  under  the  will,  and  he  purchased 
[  -422  ]  another  one-fourth  from  the  party  entitled  ♦thereto.  On  the  death 
of  J.  G.,  Henry  Gordon  entered  into  possession,  and  he  died  on  the 
6th  of  August,  1818.  By  his  will  (as  was  held  by  the  Court)  he 
devised  his  own  one-fourth  to  Henrietta  Dutton,  but  he  allowed  the 

(1)  This  case  contains  some  question-  46  L.  J.  Ch.  672;   IrusteeSt  Extcutfin 

able  propositions  of  law  and  must  be  and  Agency  Co,  v.  Short  (1888)  13  App 

accepted  with  caution.     See  Ashtr  v.  Cas.  793,  58  L.  J.  P.  C.  4,  69  L.  T.  67T : 

WhWock  (1865;  L.  R.  1  Q.  B.   1,  35  Furry  v.  Ch'asold  [1907]  A.  C.  73,  Tb 

L.  J.  n.  B.  17.  13  L.  T.  254  ;  iind  see  L.  J.  P.  C.  19,  95  L.  T.  890.-0.  A.S. 
£x  jHirte  ll'imler  (1877)  6  Ch.  D.  696, 
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remaining  one-fourth  to  descend  on  his  heir-at-law,  Charles  Henry       Dixon 
Gordon,  then  an  infant.    On  the  death  of  Henry  Gordon,  Henrietta     oaytobb. 
Dutton  entered  into  possession  of  the  two-fourths,  bnt,  as  to  one- 
fourth,  wrongfully  and  adversely  to  the  infant  heir  of  Henry 
Gordon. 

In  December,  1818,  Mrs.  Dutton  sold  and  conveyed  the  two- 
fourths  to  Nathaniel  Dunbar,  who  thereupon  entered  and  retained 
possession  until  the  28th  of  February,  1837,  when  he  died  intestate 
and  without  issue.  His  widow  thereupon  entered  and  remained  in 
possession  until  her  death,  which  happened  on  the  4th  of  August, 
1838.  The  heirs  of  Nathaniel  Dunbar  were  then  unknown,  and,  in 
consequence  of  adverse  claims,  the  tenants  refused  to  pay  their 
rents  to  any  one. 

In  the  year  1839,  William  Neely  and  Samuel  Neely,  the  co-heirs 
of  Nathaniel  Dunbar,  commenced  actions  of  ejectment  against  one 
of  the  tenants,  in  the  name  of  Thomas  Gay  fere  (the  trustee),  as 
the  lessor  of  the  plaintiff,  and  recovered  judgment  and  possession 
of  five  acres  of  the  property.  In  1840,  three  other  similar  eject- 
ments were  commenced,  and  verdicts  obtained.  Upon  this,  Thomas 
Gayfere  (the  trustee)  filed  his  bill  {Gay fere  v.  Neely) ,  in  June,  1842, 
against  the  Neelys  and  Charles  Henry  Gordon,  to  stay  these  eject- 
ments, and  to  have  the  rights  of  all  parties  to  the  property 
ascertained  and  declared.  On  the  11th  February,  1848,  a  receiver 
was  appointed  of  these  estates,  and  by  means  of  actions  brought  by 
the  direction  of  the  Court,  possession  of  the  whole  of  this  property 
was  finally  obtained  in  1847.  The  Neelys  were  appointed  receivers, 
without  *salary  and  without  security,  of  the  portion  recovered  by  [  •423  ] 
them,  and  the  rents  of  the  property  were  received  under  the 
authority  of  the  Court.  Gayfere  became  of  unsound  mind  and  his 
suit  was  not  prosecuted,  no  further  steps  having  been  taken  therein. 
But  on  the  11th  February,  1850,  Dixon,  who  had  purchased 
Samuel  Neely's  share,  filed  the  first  of  these  bills,  praying  that  he 
might  be  declared  to  be  entitled  to  one  undivided  moiety  of  the 
property,  and  that  the  legal  estate  therein  might  be  conveyed  to 
him,  and  that  the  rights  of  all  parties  in  the  rest  of  the  property 
might  be  ascertained  by  the  Court.  The  share  of  William  Neely, 
the  other  co-heir  of  Nathaniel  Dunbar,  became  vested  in  Fluker, 
who  in  July,  1852,  purchased  Dixon's  undivided  moiety.  Fluker 
thereupon  filed  the  second  bill  of  Fluker  v.  Oordon,  claiming  half 
of  the  property.  He  prayed  a  declaration  to  that  effect,  and  for  a 
conveyance  of  the  legal  estate  from  Ann  Elizabeth  Gayfere,  the 
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Dixon  heire88-at-law  of  Thomas  Gayfere,  in  whom  the  legal  estate  was 
Gatfekb.     ^ov9  vested. 

To  the  foregoing  statement  it  is  necessary  to  add,  that  Charles 
H.  Gordon,  the  heir  of  Henry  Gordon,  attained  twenty-one  on  the 
26th  of  March,  1828.  He  never  was  in  the  possession  of  the 
property,  but  in  1820,  he,  by  his  next  friend,  filed  a  bill  in  this 
Court  (Gordon  v.  Dution)  to  enforce  his  rights  as  heir-at-law  to 
one-fourth  of  the  property.  That  suit  was,  in  December,  1887, 
dismissed  for  want  of  prosecution  as  against  Gayfere,  the  trustee, 
in  whom  the  legal  estate  was  then  vested;  and  though  not  dis- 
missed as  against  the  other  defendants,  yet  no  farther  steps  bad 
been  taken  in  it. 

The  one-half  of  the  property  was  claimed,  on  the  one  hand,  by 
the  plaintiff  Fluker,  under  the  co-heirs  of  Dunbar,  who  purchased 
[  *424  ]  of  Dutton,  and  on  the  other  hand  *one-fourth  was  claimed  by  the 
defendant  Wm.  H.  B.  Bailey,  who  had  purchased  the  interest  of 
Charles  H.  Gordon,  the  heir  of  Henry  Gordon.  The  question 
was  argued  on  the  effect  of  the  Statute  of  Limitations,  3  &  4 
wm.  IV.  c.  27. 

Mr.  Lloyd  and  Mr.  J.  H.   Taylo^\  for  the  plaintiff  Fluker, 
claiming  under  Mrs.  Dutton,  Mr.  Dunbar  and  his  heirs : 

All  the  rights  of  the  heirs  of  Henry  Gordon,  and  those  claiming 
through  him,  are  barred  by  the  Statute  of  Limitations,  8  &  4 
Will.  IV.  c.  27.  Adverse  possession  commenced  on  the  6th  of 
August,  1818,  and  has  ever  since  continued,  for  the  heir  has  never 
been  in  possession.  By  the  2nd  section,  no  land  is  to  be  recovered 
but  within  twenty  years  after  the  right  of  action  accrued ;  and  bj 
the  24th  section,  the  Act  is  to  apply  to  suits  in  equity  as  well  as 
to  actions  at  law.  The  personal  disability  of  Charles  H.  Gordon 
ceased  on  his  attaining  twenty-one  in  1828 ;  he  then  had  only  ten 
years  under  the  16th  section,  and  five  years  under  the  15th  section, 
to  assert  his  right.  But  now,  by  the  84th  section,  his  right  is 
altogether  extinguished. 

The  suit  of  Ooi'don  v.  Duttoii  does  not  affect  the  question,  for  it 
had  been  dismissed  as  against  the  principal  defendant,  and  was 
practically  abandoned.  The  mere  existence  of  a  suit  does  not 
prevent  the  operation  of  the  statute.  The  appointment  of  a 
receiver  did  not  alter  the  existing  rights  of  the  parties ;  the  Neelys 
had  a  right  to  the  fruit  of  the  judgments  in  ejectment,  and  could 
not  have  been  deprived  of  their  possession  under  it  by  any  person 
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whose  right  accrued  more  than  twenty  years  previously.     They       Dixon 
also  referred  to  Hunter  v.  Nockolds  (i).  Oatfvre. 

Mr.  Roupell,  Mr.  Craig^  Mr.  Rogers  and   Mr.  Lambert,  for        [*26) 
Bailey,  claiming  under  Charles  H.  Gordon,  the  heir  of 
Henry  Gordon: 

The  statute  is  inapplicable  to  the  plaintiff's  case,  and  gives  him 
DO  rights.  On  the  death  of  Nathaniel  Dutton,  the  possession  of  his 
wife  was  not  under  him  and  in  continuation  of  his  wrongful  pos- 
session, but  separate,  distinct  and  adverse.  No  one  has  had  twenty 
years  uninterrupted  possession,  so  as  to  acquire  a  right  by  the 
lapse  of  time.  The  subsequent  and  the  present  and  existing 
possession  of  the  Court,  by  its  receiver,  must  enure  to  the  benefit 
of  the  rightful  owner.  The  peculiarity  of  the  case  is,  that  there  is 
an  outstanding  legal  estate  in  a  trustee,  who  sets  up  no  adverse 
claim :  the  Court,  and  not  the  plaintiff,  is  in  possession,  and  is 
called  upon  to  decide,  as  between  parties  out  of  possession,  who  is 
the  rightful  owner  and  has  the  best  right  to  call  on  a  willing 
trustee  for  a  conveyance  of  the  legal  estate:  WiUoughby  v.  WU- 
loughly  (2). 

The  proceedings  in  ejectment  were  in  the  name  of  Gayfere,  the 
trustee,  and  he  alone  acquired  any  rights  under  the  judgment ;  he 
alone  has  the  legal  right  to  the  possession  of  the  property,  and  the 
possession  thus  obtained  by  him  would  revive  the  right  of  his  cestui 
que  trust,  if  ever  it  has  been  suspended.  You  must  test  this  case 
in  the  same  way  as  if  Qayfere  v.  Neely  were  at  the  hearing,  and 
the  trustee,  disclaiming  all  interest  in  the  property,  asked  the 
Court  to  declare,  which  of  the  claimants  was  his  cestui  que  trust, 
and  to  determine  which  of  them  was  entitled  to  be  clothed  with  the 
legal  title,  and  be  put  into  possession.  The  Statute  of  Limitations 
only  applies  by  way  of  defence  in  favour  of  a  person  in  possession. 
Here,  the  C!ourt  is  in  possession,  and,  at  law,  the  trustee  alone  has 
the  right  to  enter. 

The  suit  of  Gordon  v.  Duttorty  which  is  still  pending,  of  itself       [  426  ] 
prevents  the  operation  of  the  statute. 

Mr.  WilUock,  Mr.  R.  Palmer,  Mr.  Souihgate,  Mr.  Bennett, 
Mr.  Collins,  Mr.  De  Oex  and  Mr.  Metcalfe,  for  other  parties. 

Mr.  Uoyd,  in  reply. 
(1)  84  B.  B.  217  (1  Mac  ft  G.  640).  (2)  1  B.  E.  397  (1  T.  E.  763). 
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Dixon  The  Mastbb  OF  THB  Rolls  reserved  judgment. 

r. 
Gatferb. 
Xyg^  ].       Thb  Mastbr  of  the  Bolls  : 

The  important  question  in  this  suit,  and  that  on  which  I 
reserved  my  opinion,  is,  the  effect  of  the  Statute  of  Limitations  of 
the  8  &  4  Will.  IV.  c.  27,  under  the  circumstances  which  I  am 
about  shortly  to  detail.  The  question  appears  to  me  to  be  one  of 
considerable  nicety,  and  also  one  of  great  importance.  (His  Honour 
stated  the  principal  circumstances,  and  proceeded.)  On  the  death 
of  Henry  Gordon,  on  the  6th  of  August,  1818,  Henrietta  Dutton 
entered  into  possession  of  the  property.  This  possession,  clearly 
and  confessedly,  was  adverse  to  the  heir-at-law,  although  he  was 
then,  and  for  four  and  a  half  years  afterwards,  continued  to  be  an 
infant. 

The  time  specified  by  the  statute  began  to  run  on  6th  August, 
1818  ;  if,  therefore,  Nathaniel  Dunbar  had  lived  till  the  6th  Aogust, 
1838,  that  is,  eighteen  months  longer  than  he  did,  he  would, 
undoubtedly,  have  acquired  a  good  title  under  the  statute ;  for  as 
the  16th  clause  of  the  statute,  which  saves  disabilities  for  ten 
years  after  the  disability  ceases,  would  have  protected  Charles  H. 
Gordon  only  till  the  25th  March,  188S,  the  lapse  of  the  twenty 
[  *427  ]  years  would  have  been  a  complete  bar.  On  *the  death  of  Nathaniel 
Dunbar,  his  widow,  Mary  P.  Dunbar,  entered  into  possession  of 
the  property,  and  she  died  on  the  4th  of  August,  1888. 

It  is  important  to  bear  in  mind,  that,  during  the  whole  of  this 
time,  the  legal  estate  in  the  property  in  question  had  been  out- 
standing in  the  trustees  of  Elizabeth  Gordon's  will ;  and  at  this 
time,  it  was  and  continued  to  be  till  after  the  institution  of  this 
suit,  vested  in  Thomas  Gayfere,  a  defendant  to  the  original  bill, 
but  since  deceased,  who  was  the  heir-at-law  of  the  surviving 
trustee. 

Before  I  proceed  further,  I  should  also  state,  in  regard  to  the 
suit  of  Gordon  v.  Dutton,  instituted  in  1820,  by  Charles  H.  Gordon 
by  his  next  friend,  to  enforce  his  right  as  heir-at-law  of  Henry 
Gordon,  to  his  undivided  fourth  of  the  property,  that  I  am  of 
opinion,  that  the  existence  of  this  suit  does  not,  in  any  degree, 
affect  the  question  I  have  to  determine,  and  that  it  has  no  effect  in 
preventing  the  operation  of  the  statute.  Were  I  to  hold  otherwise, 
I  do  not  see  how  I  could  stop  short  of  saying,  that  a  bill  filed 
would,  in  every  case,  prevent  the  operation  of  the  statute,  althon^ 
the  defendant  might  really    know   nothing  about  it.     It  was  so 
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ab&ndoned  suit,  to  all  intents  and  purposes,  and  one  which,  when  it       Dixon 
had  been  dismissed  as  against  Thomas  Gayfere,  could  not  have     gatpbbe. 
been  revived  against  him,  or  effectually  prosecuted  as  long  as  he 
lived.     I,  therefore,  dismiss  all  consideration  of  it,  and  in  the 
examination  of  the  question  before  me,  1  shall  treat  it  as  if  no  such 
suit  had  ever  been  instituted. 

The  real  and  substantial  question  on  this  undivided  "^fourth  has  [  *428  ] 
next  to  be  considered,  and  notwithstanding  some  complication  of 
facts,  it  may,  as  it  appears  to  me,  be  thus  stated:  Here  is  a 
property,  the  legal  estate  in  which  is  outstanding  in  a  trustee.  The 
equitable  owner  of  it  died  intestate  in  1818.  A  person  having  no 
title  enters  into  possession  of  it  and  receives  the  rents  and  profits 
thereof  for  eighteen  years  and  a  half.  On  his  death,  another 
person,  being  as  little  entitled  as  himself,  enters  into  possession 
and  receives  the  rents  for  one  year  and  a  half  more.  After  this, 
for  four  years,  the  tenants  refuse  to  pay  their  rents  to  any  one,  and 
they  alone  are  in  possession ;  at  length,  after  the  lapse  of  twenty- 
four  years  from  the  death  of  the  equitable  owner,  the  trustee  files 
a  bill,  claiming  no  interest  therein  himself,  but  praying  this  Court 
to  ascertain  and  declare  who  are  the  persons  entitled  to  this 
property.  The  Court  takes  possession  of  the  property  accordingly, 
by  its  receiver,  and  though  the  trustee  does  not  prosecute  his  suit, 
various  claimants  instituted  proceedings  for  the  same  purpose,  and 
substantially,  it  appears  to  me,  that  the  rights  must  be  the  same  as 
if  the  trustee  had  brought  his  suit  to  a  hearing,  and  that  this  suit 
were  now  before  me  to  be  decided. 

The  persons  who  claim  this  property  are,  first,  the  heir  of  the 
person  who  entered  on  the  death  of  the  equitable  owner,  and  who 
retained  possession  for  eighteen  years  and  a  half,  and  next  the  heir 
of  that  equitable  owner.  The  first  thing  that  strikes  me  is  the 
objection  to  the  title  of  either.  To  the  first  it  is  urged,  that  the 
statute  has  not  given  him,  or  the  person  through  whom  he  claims, 
any  right  or  title ;  and  to  the  second  it  is  urged,  the  statute  has 
actually  taken  away  all  his  right  and  title.  If  the  trustee  had 
entered  into  possession,  and  had  claimed  to  do  so  beneficially,  it 
vould  probably  have  been  very  difficult  to  have  dispossessed  him, 
but  *he  disclaims  all  interest,  and  desires  this  Court  to  determine  [  *429  ] 
who  it  is  that  is  entitled. 

After  having,  as  carefully  and  attentively  as  I  am  able,  con- 
sideiBd  this  question,  I  am  of  opinion,  that  the  heir  of  the  equitable 
owner,  that  is,  Charles  H.  Gordon,  and  those  who  claim  under  or 
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Dixon  through  him»  are  entitled  to  the  declaration  of  the  Court  in  their 
Gayvkbs,  favour.  If  Nathaniel  Dunbar  had  lived  till  the  twenty  years  had 
expired,  he  would  undoubtedly  have  acquired  a  right  against  the 
whole  world,  because,  in  order  to  meet  the  exigences  of  society,  the 
Statute  of  Limitations  has  this  peculiarity,  that  it  in  fact  turns  a 
bad  title  into  a  good  one,  provided  it  has  not  been  interfered  with 
for  twenty  years.  But  when  the  statute  converts  twenty  years 
wrongful  possession  into  a  right,  it  requires  that  that  full  length  of 
time  should  have  elapsed,  as  a  condition  before  such  conversion. 
If  I  could  allow  eighteen  years  and  a  half  to  constitute  such  a  right, 
why  could  I  not  allow  a  shorter  space  of  time  to  perform  the  same 
office?  and  if  I  did  so,  I  should,  in  effect,  repeal  the  statute. 

It  is  urged,  in  this  case,  that  the  possession  of  the  widow  of 
Nathaniel  Dunbar  must  be  treated  as  a  continuation  of  the  same 
possession  as  that  of  her  husband,  and  that  the  same  possession 
must  be  considered  to  continue,  until  a  fresh  and  adverse  possession 
is  taken ;  and  it  is  argued,  that  therefore,  the  time  which  elapsed, 
during  the  refusal  of  the  tenants  to  pay  rents  to  any  one,  must 
still  be  referred  to  the  prior  possession.  I  dissent  from  both  these 
propositions.  In  the  first  place,  the  possession  of  the  widow  was 
certainly  not  a  continuance  of  the  possession  of  Nathaniel  Dunbar ; 
she  had  no  right  under  him  ;  he  died  intestate  and  without  issue ; 
and  if  she  had  any  claim  to  dower,  none  such  is  proved  before  me, 
[  *430  ]  nor  would  that  right  have  entitled  *her  to  enter  into  possession  of 
the  whole  estate.  She  was  as  much  a  trespasser  as  Nathaniel 
Dunbar  himself ;  and  if  the  time  which  elapsed  during  the  non- 
payment  of  the  rent  is  to  be  attributed  to  the  last  possession,  the 
four  years  of  recusancy  by  the  tenants  is  attributable  to  her 
possession,  and  not  to  that  of  her  husband.  If  a  series  of  tres- 
passers, each  adverse  to  one  another,  and  to  the  rightful  owner, 
take  and  keep  possession  of  an  estate,  in  succession,  for  various 
periods,  each  less  than  twenty  years,  but  exceeding  in  the  whole 
twenty  years,  in  whose  favour  (if  this  Court  has  possession  of  the 
estate,  as  in  this  case  it  has)  is  the  right  to  be  declared  ?  Is  it  to 
be  in  favour  of  that  one  of  the  trespassers  who  has  held  the  estate 
for  the  longest  period  ?  Is  it  to  be  in  favour  of  the  first  of  them  ? 
or  is  it  to  be  in  favour  of  the  last  of  them  ?  The  objections  to  each 
and  every  of  them,  obtaining  such  a  declaration,  appear  to  me  to 
be  insuperable.  At  law,  no  doubt,  the  person  possessed  of  the 
legal  estate  would  obtain  possession,  or  if  the  legal  estate  could  not 
be  shown  to  be  in  any  one,  the  last  possessor,  that  is,  the  persoo 
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actnally  in  posseBsion,  would  hold  the  property ;  but  not  by  reason       dizon 
of  the  validity  of  his  own  title,  but  by  reason  of  the  infirmity  of  the     qatfsbs. 
title  of  the  claimants.    If  the  Neelys  had  actually  obtained  posses- 
sion under  the  ejectments  brought  by  them,  it  might  possibly  have 
been  impossible  for  Charles  H.  Gordon  to  have  obtained  possession 
either  in  equity  or  at  law,  even  if  he  could  have  shown  that  Henry 
Gordon  was  legal  owner  in  fee  when  he  died,  inasmuch  as,  in  that 
case,  the  bar  imposed  by  the  34th  section  of  the  statute,  which 
sajs,  ''  that  no  one  shall  bring  an  action  or  institute  a  suit  for  the 
recovery  of  land  after  twenty  years  from  the  time  when  the  right  of 
action  accrued,"  might  have  constituted  an  insuperable  bar  to  such 
recovery.    But  this  is  a  very  different  case ;  here,  the  Court  is  in 
possession  *of  the  estate ;  it  cannot  keep  it  for  itself,  and  it  has  to       [  *43i  ] 
determine  who  is  the  person  entitled.     The  statute,  which  imposes  a 
bar  against  the  institution  of  a  suit  after  twenty  years  to  recover  pos- 
session, does  not  impose  any  bar  upon  the  Court's  declaring  who  is 
entitled  to  an  estate  which  is  in  the  possession  of  the  Court  itself.    It 
is  obvious,  that  the  statute  neither  does  nor  was  framed  with  any  view 
or  intention  of  meeting  such  a  case,  or  of  effecting  any  such  object. 
Such  a  case  as  the  following,  which  is  but  one  of  many  which 
might  be  suggested,  would  show  the  impossibility  of  giving  any 
aach  construction  or  operation  to  the  statute :  Suppose  that  on 
the  death  of  the  equitable  owner  in  fee  simple  of  an  estate  it  became 
impossible  to  ascertain  who  was  his  heir,  and  that  thereupon  the 
trustee  entered  into  possession  of  the  property,  and  accumulated 
the  rents  for  the  person,  if  any  one,  who  might  establish  a  title 
thereto,  and  that  after  a  lapse  of  twenty  years,  various  persons 
claimed  to  be  the  heir  of  the  equitable  owner,  and  that  thereupon 
the  trustee,  disclaiming  all  interest  in  himself,  filed  a  bill  and 
prayed  that  this  Court  would  determine  who  was  the  person  really 
entitled.     Is  this  Court  to  be  precluded  from  acceding  to  that 
prayer,  and  from  so  determining,  because  no  suit  had  been  instituted 
for  upwards  of  twenty  years,  either  to  recover  possession  or  to 
declare  the  right  ?    Clearly  not.    Is  the  case  varied,  in  the  slightest 
degree,  because  on  the  death  of  the  equitable  owner,  and  before  the 
trustee  took  possession,  a  stranger  entered  into  possession  of  the 
estate  ?    I  answer  this  question  also,  clearly  not.     If  the  stranger 
has  acquired  a  right  by  his  possession,  he  may  enforce  that  right ; 
bat  if  his  possession  has  not  been  sufficiently  long  to  create  such  a 
right,  be,  in  my  opinion,  gets  nothing,  he  is  entitled  to  nothing. 

I  am  of  opinion,  therefore,  that  in  the  circumstances  of  this  case,        [  ^32  ] 
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which  are  very  peculiar,  the  Statute  of  Limitations,  having  conferred 
no  right,  does  not  apply,  and  that  this  Court  must  ascertain  and 
declare  the  rights  of  the  parties,  exactly  in  the  same  manner  as  if 
that  statute  did  not  exist. 

The  result  is,  that  I  must  declare,  that  the  defendant,  William 
Henry  Bicketts  Bayley,  as  the  purchaser  from  Charles  H.  Gordon, 
the  heir  of  Henry  Gordon,  is  entitled  to  the  undivided  moiety  of 
this  property,  which  belonged  to  Henry  Gordon,  and  that  a  con- 
veyance must  be  made  to  him  accordingly. 

As  the  result  of  this  decision  will  be,  that  the  defendant  Bayley 
will  get  the  benefit  of  this  suit,  a  benefit  of  great  advantage  to  him, 
and  the  more  so  because  the  statute  would  have  precluded  him 
from  instituting  any  suit  himself  for  the  purpose,  he  cannot  ask  that 
the  plaintiff  should  pay  him  any  part  of  the  costs  of  the  suit. 
Neither  can  the  plaintiff  ask  that  the  defendant  should  pay  him  any 
part  of  his  costs,  for  it  being  obvious,  that  matters  bad  come  to 
such  a  pass,  that  unless  by  the  intervention  of  the  Court,  tiie 
parties  could  not  have  extricated  themselves  from  the  difficulties  in 
which  they  were  involved.    I  think  it  best,  therefore,  to  make  the 
declarations  I  have  already  stated,  and  to  direct  conveyances  in 
conformity  therewith,  and  that  all  parties  shall  pay  their  own  costs, 
except  the  costs  of  the  trustee  Ann"  Elizabeth  Gayfere,  whose  costs 
must  be  paid,  as  between  solicitor  and  client,  by  the  plaintiff,  half  of 
which  costs  he  is  to  have  over  again  against  the  defendant  Bayley. 
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DIXON  V.   GAYFERE  (No.  2)  (l). 
FLUKER  V.   GORDON. 

(17  Beav.  433—436;  S.  0.  23  L.  J.  Oh.  60.) 

Where  real  estate  is  bequeathed  in  the  oharacter  of  personalty,  and  is 
enjoyed  unconverted  by  the  legatee,  slight  circumstances  are  sufficient  to 
raise  a  presumption  that  he  has  elected  to  retain  it  as  realty.  In  tiie 
absence  of  any  other  circumstances,  the  fact  that  a  person  baa,  for  a  great 
length  of  time,  preserved  the  property  in  its  actual  state,  will  be  suffidect 
to  induce  the  Court  to  come  to  this  conclusion. 

A.  B.,  being  entitled  to  an  undivided  share  in  a  real  estate,  impreesed 
-with  the  character  of  personalty,  retained  possession  for  between  two  asii 
three  years,  and  died  without  having  said  or  done  any  thing  to  indicate  aa 
intention  to  re-convert :  Held,  that,  at  his  death,  it  was  personalty. 

Elizabbth  Gordon  devised  eome  real  estate  to  two  trustees  in 
fee,  upon  trust  to  sell,  and  after  payment  of  her  debts  and  legacies. 

(1)  Cited,  In  re  Gordon,  RoherU  v.  Oc^don  (1877)  6  Ch.  D.  531,  46  L.  J.  Ol 
694,  87  L.  T.  627. 
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to  inyest  the  residue  and  to  pay  the  interest  to  one  for  life,  and  Dixon 
afterwards  to  divide  the  trust  monies  amongst  a  class.  The  whole  gatfere. 
of  the  property,  except  four  farms  (which  were  the  subject  of  the 
present  suits)  had  been  sold  under  a  decree  in  a  suit  (Qordon  v. 
WeUt€€ul),  for  carrying  the  trusts  of  the  will  into  execution,  but  the 
four  farms  continued  unconverted.  The  tenant  for  life  died  on  the 
29th  of  April,  1816,  and  thereupon  Henry  Gordon,  who  became 
entitled  in  possession  to  one-fourth  of  these  farms,  entered  into 
possession  thereof.  By  his  will,  dated  the  20th  of  August,  1816,  he 
gave  all  his  real  and  personal  estate  to  Henrietta  Dutton,  and  died 
on  the  6th  of  August,  1818.  The  trusts  for  sale  contained  in  the 
first  will  were  such  as  absolutely  to  convert  the  real  estate  into 
personalty ;  and  the  question  was,  whether  the  share  of  Henry 
Gordon  passed  by  his  will,  and  this  depended  on  whether,  at  his 
death,  it  retained  the  character  of  personalty,  or  had  been  recon- 
verted. There  were  no  facts  in  this  case,  from  whence  such  an 
intention  was  to  be  inferred  on  the  part  of  Henry  Gordon.  He 
was  not  proved  to  have  said  or  done  anything  leading  to  that 
conclusion. 

Mr.  Lloyd  and  Mr.  J.  H.  Taylor,  for  the  plaintiff,  contended        [  434  ] 
for  a  conversion  into  real  estate. 

Mr.  Roupell,  Mr.  Craig,  Mr.  Rogers,  and  Mr.  Lambert,  for  the 
principal  defendant,  contra. 

Thb  Mastbb  of  the  Rolls:  Aug.i. 

The  question  is,  whether  this  one-fourth  part,  to  which  Henry 
Gordon  was  entitled,  passed  by  his  will.  It  depends  upon  whether 
this  share,  which  was  clearly  personal  property  under  the  will  of 
Elizabeth  Gordon,  had  been  re-converted  into  realty  by  Henry 
Gordon ;  in  other  words,  whether,  from  the  facts  of  this  case,  it  is 
to  be  presumed,  that  he  elected  to  retain  it  in  its  then  actual  state. 

Slight  circumstances  are,  no  doubt,  sufiScient  to  raise  this 
presumption,  and  in  the  absence  of  any  other  circumstances,  the 
fact  that  a  person  did,  for  a  great  length  of  time,  preserve  the 
property  in  its  actual  state,  will  be  sufiScient  to  induce  the  Court  to 
come  to  this  conclusion. 

There  are  no  facts  in  this  case,  from  whence  such  an  intention  is 
to  be  inferred.  He  is  not  proved  to  have  said  or  done  anything 
leading  to  that  conclusion.  Time  alone,  if  anything,  can  be  relied 
on  for  this  purpose.     The  time  alone,  iu  this  case,  is  not  sufficient 
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for  this  purpose.  It  was  an  undivided  share,  and  Henry  Gordon 
certainly  did  not  enter  into  possession  of  it  before  29th  of  April,  1816, 
and  he  made  his  will  in  July  following,  being  but  three  months 
afterwards.  This  is  manifestly  an  insufficient  *time ;  and  although 
he  died  in  August,  1818,  without  having  sold  it,  that  is  not  sufficient 
to  make  me  presume,  that  he  elected  to  take  it  as  real  estate,  far 
less  that  he  had  done  so  at  the  time  when  he  made  his  will  (i). 


1853. 

i/ay  4,  6, 26, 

27. 

Aug.  1. 

Rolls  Court. 

ROM  ILLY, 
M.R. 

[  ^«S  ] 


[  M3*J  ] 


The  ATTORNEY-GENERAL  v.   ST.   CROSS 
HOSPITAL  (2). 

(17  Beav.  435—469;  S.  C.  24  L.  J.  Ch.  793 ;  1  W.  B.  525.) 

Where  the  origin  of  a  charity  or  a  right  is  lost  in  obscurity,  the  Court 
will  presume,  from  the  uniformity  of  the  practice  or  use,  that  it  is  in 
accordance  with  the  original  foundation  or  right,  and  will  presume  what- 
ever may  be  necessary  to  give  it  validity ;  but  no  sucb  presumption  can 
arise,  from  practice  for  a  very  long  period,  if  an  origin  contrary  to  such 
practice  is  proved. 

A  benefice  is  not  made  spiritual  because  it  can  only  be  held  by  one  in 
holy  orders.  A  hospital  for  poor  without  cure  of  souls  is  a  lay  foundation, 
although  the  master  is  required  to  be  io  holy  orders. 

In  practice,  the  office  of  visitor  of  a  charity  has  become  merely  nominal, 
its  duties,  and  functions  being  rarely  spontaneously  performed. 

In  cases  of  charitable  trusts,  the  Court  has  authority  to  see  them  properly 
performed,  notwithstanding  there  may  be  a  special  or  general  visitor. 

The  Hospital  of  St.  Cross,  the  origin  and  foundation  of  wlii(^  were 
unknown,  was  re-foimded  and  endowed  for  the  maintenance  of  thirteen 
poor  and  impotent  men  (with  relief  to  other  poor  according  to  the  means  ol 
the  house),  under  the  government  of  a  master,  who  was  to  be  appointed  by 
the  Bishop  of  Winchester  for  the  time  being.  Within  the  precincts  of 
St.  Cross,  another  foxmdation,  called  Noble  Poverty,  was  established  for 
two  priests,  thirty-five  brethren  and  three  sisters,  but  no  charter  was  now 
in  existence,  and  it  had  long  since  been  practically  united  to  St.  Cross. 
In  1696,  a  document  called  the  Consuetudinaiium  was  drawn  up,  declaring 
the  master  to  be  entitled  to  the  surplus  reyenues,  after  providing  for  a 
limited  number  of  poor  and  the  repairs  of  the  house :  Held,  that  it  was 
inconsistent  with  the  objects  of  the  charity  and  the  dear  intentions  of  the 
founders;  and  that  the  jurisdiction  of  the  Court  to  compel  the  due 
performance  of  the  charitable  trust  was  not  taken  away,  though  the 
founder  had  appointed  a  special  or  general  visitor. 

By  charter,  dated  in  1151  (the  original  of  which  was  not  in 
existence,  but  was  referred  to  in  the  register  of  the  Bishop  of 
Winchester,  in  1200),  Henry  de  Blois,  Bishop  of  Winchester,  and 
brother  of  King  Stephen,  ^committed  to  the  guardianship  and 
administration  of  the  master  and  brethren  of  the  Hospital  of  St 


(1)  See  Grieshach  v.  FremanUe^  ante, 
p.  165. 

(2)  Some  further  proceedings  in  this 


cause  came  before  the  Court  of  Appeal 
and  are  reported  in  8  D.  M.  &  G.  S^ 
— O.  A.  S. 
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John  of  Jerusalem,  the  Hospital  of  the  Poor  of  Christ  or  St.  Gross,  A.-G. 
or  Holy  Cross,  which  was  founded  at  an  earlier  period  in  the  parish  st.  CBoes 
of  St.  Faith,  without  the  walls  of  Winchester,  but  which  he  had  Hospital. 
jast  founded  anew,  for  the  support,  maintenance,  lodging  and 
clothing  of  thirteen  poor  men,  who  should  reside  there  permanently. 
It  proceeded,  **  Besides  these  thirteen  poor  men,  one  hundred  other 
poor  and  modest  persons,  of  the  most  indigent  that  can  possibly  be 
found,  shall  be  received  at  the  hour  of  dinner,  to  whom  a  coarser 
loaf  of  the  same  weight  (as  above)  shall  be  given,  and  one  dish,  as 
shall  seem  meet,  according  to  the  convenience  of  the  day,  and  a 
cup  of  the  same  measure,  who,  having  left  dinner,  may  be  allowed 
to  take  away  whatever  of  food  or  drink  shall  be  left  over."  The 
passage  in  the  original  Latin  concluded  as  follows  :  "  Alia  quoque 
beneficia  egenis  quibuslibet  misericorditer  impertiri  mandamus 
secundum  domus  ipsius  facultatem."  ''AH  these  things  I  have 
appointed  to  be  observed  in  the  aforesaid  house  of  God,  for  ever  to 
be  continued  and  faithfully  preserved  by  you,  but  preserving  in  all 
things  the  canonical  jurisdiction  ('justice'  in  the  original)  of  the 
Bishop  of  Winchester,  that  the  appointment  and  admission  of  the 
prior  of  the  said  hospital  may  be  by  the  hands  of  the  said  Bishop. 
And  that  the  rents,  together  with  all  the  appurtenances,  bestowed 
upon  the  hospital  by  me,  may  remain,  without  disturbance  or 
misapplication,  for  the  purposes  of  the  said  hospital." 

Among  the  property  thus  bestowed  by  the  Bishop  were  the 
churches  of  Farham,  Nutschalling  and  others. 

By  an  agreement,  dated  10th  April,  1185,  and  confirmed  by 
a  charter  of  King  Henry  II.,  the  ^Hospital  of  Saint  John  of  [  *437  ] 
Jerusalem  assigned  the  guardianship  and  administration  of  the 
Hospital  of  St.  Cross  to  Bichard  de  Jocelyne,  the  then  Bishop  of 
Winchester,  who  added  one  hundred  poor  to  the  one  hundred 
already  provided  for,  and  granted  certain  property  to  the  hospital, 
not  now  enjoyed  by  it. 

The  latter  part  of  the  recital  of  the  object  of  the  charity  was,  in 
these  words :  ''  And  the  aforesaid  Bichard,  Bishop  of  Winchester, 
for  the  honour  of  God  and  the  health  of  the  soul  of  the  lord  the  King 
and  his  own,  has  added  one  hundred  poor  to  the  aforesaid  one 
hundred  and  thirteen  poor  persons,  so  that  two  hundred  of  them 
shall,  for  ever,  according  to  the  institution  of  Henry,  formerly 
Bishop  of  Winchester,  made  concerning  the  one  hundred  in  the 
aforesaid  house  of  St.  Cross,  be  fed ;  and  thirteen,  according  to  the 
ordination  of  the  same,  shall  be  fed  and  clothed ;  nor  shall  it  be  ever 
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A.-0.        lawful  to  him  the  said  Richard,  Bishop  of  Winchester,  nor  to  any  of 

ht.  CB068     ^^^  successors,  to  convert  the  alms,  deputed  to  the  feeding  of  the 

Hofipn-AL.     poQj.  ijj  41j^^  house,  to  another  use,  nor  to  diminish  the  number  of 

such  two  hundred  and  thirteen  poor."    It  thus  clearly  expressed  the 

continuance  of  the  trust  which  had  already  been  created. 

The  guardianship  and  administration  of  the  hospital  became 
again  vested  in  the  Hospital  of  St.  John  of  Jerusalem,  by  grant 
of  King  Richard  I.,  dated  16th  September,  1189,  but  repeat- 
ing the  original  trusts,  and  especially  the  concluding  one,  *'Alia 
quoqne,"  &c.  &c.  Afterwards,  by  an  award  of  a  Papal  commission, 
and  by  release  and  quit  claim  from  the  Hospital  of  St.  John  of 
Jerusalem,  the  guardianship  became  finally  vested  in  the  Bishop  of 
Winchester. 

[  438  ]  In  1836,  a  question  arose  as  to  whether  the  mastership  of  the 

hospital  was  a  benefice  with  cure  of  souls,  and  a  commission,  dated 
the  8th  of  April  of  that  year,  was  issued  by  the  Bishop  of  Winchester, 
to  inquire  whether  the  custody  of  the  Hospital  of  the  Holy  Cross  was 
without  cure  of  souls,  and  could  be  held  with  another  ecclesiastical 
benefice.  The  finding  was,  that  the  custody  of  the  House  of  the 
Holy  Gross  was  free  and  exempt  from  all  cure  of  souls  aforesaid, 
and  that  the  churches  of  the  Holy  Cross  of  Farham  and  Twyford, 
Sec.  were  annexed  and  appropriated  to  the  said  house  and  custody 
not  curated ;  "  and  they,  as  well  as  other  ecclesiastical  benefices, 
might  be  held  with  it,  exempt  from  all  cure  of  souls,  and  that  the 
churches  of  the  Holy  Cross,  and  other  churches  therein  named  were 
annexed  and  appropriated  to  and  dependent  on  this  house  and 
custody,  not  curated :"  '*  that  the  same  custody,  not  being  curated, 
might  be  retained  "  by  a  rector  of  a  parish,  and  that  it  "  was  consti- 
tuted as  a  perpetual  benefice,  to  which  collation  might  be  made  and 
secular  clerks  assigned  to  the  same,  and  should  and  ought  to  l»e 
free  from  taking  any  oath,  the  making  of  an  inventory,  and  the 
charge  of  rendering  any  account  of  the  administration  of  the  goods: 
and  that  the  warden,  after  institution  and  induction  into  the  corporal 
possession  of  the  custody  aforesaid  of  the  goods,  fruits  and  profits, 
might  freely  dispose  thereof,  without  rendering  any  account." 

Both  before  and  after  this  commission  great  irregularities  pre- 
vailed in  the  administration  of  the  charity,  and  nothing  was  done 
to  remedy  the  mischief  till  William  of  Wykeham  became  Bishop  of 
Winchester^ 

[  *489  ]  The  Bishop  claimed  the  right  of  visitation,  and  called  *on  William 

de  Stowell,  the  then  master,  to  account  for  his  administration  of  the 
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eharity.     William  de  Stowell  apparently,  in  the  first  instance^        A..a. 
resisted  the  right,  bat  he  afterwards  read  his  renunciation  and  sab-     g^.  cross 
mission,  which  was  as  follows :  Hospitai. 

"  I,  William  de  Stowell,  rector  of  the  charch  of  Bnrghclerc,  in 
the  diocese  of  Winchester,  bat  lately  master  or  warden  of  the 
eleemosynary  hospital  of  poor  persons  of  the  Holy  Cross,  near 
Winchester,  of  the  said  diocese,  considering  and  mindful  for 
varioas  reasons,  as  well  from  letters  apostolic  as  other  legitimate 
documents,  and  other  evidences,  and  ex  officio  informations  of  the 
Most  Beverend  Father  Lord  William,  by  the  grace  of  God  Bishop 
of  Winchester,  who,  in  his  place  of  diocesan  and  patron,  has  pro* 
nounced,  exhibited  and  shown,  by  judgment  against  me,  in  a  matter 
concerning  the  said  hospital,  that  the  said  hospital  or  almshouse 
was  first  founded  and  endowed  by  Henry,  of  good  memory,  brother- 
german  of  Stephen,  King  of  England,  formerly  Bishop  of  Winchester, 
for  poor  and  weak  persons  there  assembling,  and  was  first  founded 
and  endowed  from  the  goods  of  the  aforesaid  founder  ;  and  that  all 
and  singular  such  goods  are  for  the  use  of  the  poor  aforesaid,  and 
not  to  be  converted  to  other  uses,  except  a  reasonable  and  moderate 
support  of  the  master  or  warden  aforesaid." 

William  de  Wykeham  afterwards  issued  another  commission, 
dated  80th  July,  1870,  to  inquire  into  the  irregularities,  and  the 
state  of  the  hospital.  Sir  Boger  de  Glowne  was  the  then  master, 
and  being  summoned  before  the  Commissioners,  he  pleaded  that  the 
hospital  was  a  perpetual  ecclesiastical  benefice  sinecure,  free  from 
all  obligation  of  making  oath  or  rendering  account ;  *that  it  was  [  *440  ] 
principally  founded  for  the  honour  of  the  worship  of  God,  and  had 
nothing  of  the  nature  of  an  hospital,  and  that  the  master  had  the 
free  administration  of  all  the  goods,  with  the  burden  oidy  of  making 
a  certain  distribution  to  a  certain  number  of  poor.  The  Com- 
missioners decided  against  Sir  Boger,  and  he  appealed  to  Pope 
Gregory  lY.,  who  issued  his  bull  to  the  Bishop  of  London, 
directing  him  to  adjudicate  and  decree  what  should  appear  to  him 
to  be  just.  The  Bishop  accordingly,  in  1878,  made  his  decree, 
negativing  the  claims  of  Sir  Boger,  and  finding  *'  that  the  Hospital 
or  House  of  the  Holy  Cross  was  a  hospital  or  house  of  alms,  in  its 
first  foundation,  for  the  poor,  weak  and  imbecile  of  Christ,  to  the 
full  number  therein  mentioned  (being  the  number  mentioned  in  the 
foundation),  and  that  care  should  be  taken  that  the  said  hospital, 
which  was  a  temporal  office,  and  should  not  confer  any  benefice 
upon  any  one,  and  that  Sir  Boger,  then  warden,  and  all  the  future 
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A..G.  masters,  should  be  bound  to  take  an  oath,  and  to  make  a  full  and 
St.  CBOfls  {ftithful  inventory  of  the  goods  of  the  hospital,  and  that  sueh 
HoflprrAL.  inventory,  and  the  account  of  his  administration  of  such  goods, 
should  be  annually  rendered  to  the  diocesan,  and  that  Sir  Boger 
should  be  effectually  compelled,  and  also  by  ecclesiastical  censures 
be  obliged,  to  maintain  the  ordinances  of  the  said  hospital,  as  of  a 
simple  ecclesiastical  benefice,  according  to  the  foundation."  From 
this  decree  Sir  Boger  again  appealed  to  the  Pope,  but  in  Januaiy, 
1874,  he  renounced  his  appeal,  and  submitted. 

It  is  next  necessary  to  refer  to  the  foundation  and  circumstances 
connected  with  another  institution  called  "  The  Almshouse  of  Noble 
Poverty." 
t  •**!  ]  Cardinal  Beaufort,  Bishop  of  Winchester,  by  indenture,  ♦dated 

8rd  January,  1446,  reciting,  that  by  licence  of  King  Henry  YI. 
and  with  the  consent  of  the  master  and  brethren  of  the  Hospital 
of  St.  Gross,  he  had  founded,  within  its  precincts,  an  almshouse 
called  the  ''Almshouse  of  Noble  Poverty,"  consisting  of  two 
priests,  thirty-five  brethren,  and  three  sisters,  under  the  rule  and 
government  of  the  master  of  the  hospital,  according  to  certun 
statutes  and  ordinances,  and  had  given  the  master  and  brethr^ 
very  many  possessions,  for  the  better  performance  by  them  of 
certain  works  of  piety  annually,  as  more  fully  contained  in  a 
certain  indenture  made  between  him  and  them,  and  dated  4th 
February  then  last  past,  to  provide  against  any  casual  diminution 
or  dilapidation  of  those  possessions,  granted  to  the  master  and 
brethren  the  parish  church  of  Grimdale ;  and  by  a  charter,  dated 
24th  July,  1446,  the  Cardinal  granted  to  the  master  and  brethren 
the  church  of  St.  Faith,  and  other  churches  and  possessions,  for  the 
same  purpose. 

The  intentions  of  the  Cardinal  did  not,  however,  appear  to  have 
been  fully  carried  out  in  his  lifetime.  After  his  decease,  the 
master  and  brethren  of  the  hospital  granted  to  his  successor, 
William  of  Wayneflete,  Bishop  of  Winchester,  and  his  heirs,  all 
that  foundation  within  the  precinct  of  the  hospital,  and  all  the 
manors,  churches  and  property  comprised  in  the  grants  from  the 
Cardinal. 

By  letters-patent,  dated  the  6th  of  August,  in  the  88rd  3'ear 
of  the  reign  of  Henry  YI.,  the  King  granted  licence  to  William 
of  Wayneflete,  Bishop  of  Winchester,  to  erect  and  establish  & 
perpetual  hospital  within  the  precinct  of  the  Hospital  of  St  Cross, 
to  consist  of  one  rector  or  warden,  two  chaplains,  thirty-five  poor 
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men,  and  three  women,  to  be  called  "  The  Hospital  *or  Almshouse        A..O. 
of  Noble  Poverty,"  of  Henry,  Cardinal  and  Bishop,  and  that  the     st.  cboss 
rector  or  warden,  chaplains,  brethren  and  sisters,  when  the  hospital     H^*''^''^^- 
shoold  be  so  erected,  should  be  a  body  corporate ;  that  the  said 
Bishop  might  appoint  the  mode  of  electing  the  rector  or  warden,  and 
might  make  statutes  for  the  government  of  the  hospital ;  that  the 
Bishop  and  his  successors  might  collate  and  admit  the  rector  or 
warden,  the  chaplains,  &c.,  and  might  assign  the  manors,  churches. 
Sec,  comprised  in  Cardinal  Beaufort's  grants,  to  the  rector  or 
warden,  chaplains,  &c.,  and  procure  the  churches,  hospitals  and 
chapels  to  be  appropriated  to  them,  and  that  the  Bishop  and  his 
successors  should   be    founders,   patrons   and   protectors  of    the 
house. 

By  deed,  dated  12th  May,  1460,  reciting  the  last-mentioned 
letters-patent,  the  Bishop  of  Winchester  (William  of  Wayneflete) 
granted  the  manors,  rent,  churches,  hospitals  and  chapels,  to 
Thomas  Forrest,  rector  or  warden,  and  the  chaplains,  brethren  and 
sisters  of  the  Hospital  or  Almshouse  of  Noble  Poverty,  to  hold  to 
them  and  their  successors  for  ever,  in  aid  of  their  support. 

Statutes  were  supposed  to  have  been  made  by  the  Bishop,  but  if 
60,  they  are  not  now  in  existence. 

The  master  of  St.  Cross,  at  the  time  of  the  foundation  of  ''  Noble 
Poverty,"  appeared  also  to  have  been  appointed  rector  or  warden  of 
the  latter,  which  had  long  since  ceased  to  exist  as  a  separate  founda- 
tion, and  had,  for  all  practical  purposes,  merged  in  St.  Cross. 

It  appeared  that  a  suit  had  been  instituted  to  compel  the 
hospital  to  pay  first  fruits  and  tenths,  under  the  statute  of 
26  Hen.  VIU.,  which  had  been  repealed  *by  2  &  3  Phil.  &  M.,  but  had  [  ***3  ] 
been  re-enacted  by  the  Ist  of  Elizabeth,  with  this  exception,  that 
the  statute  was  not  to  affect  any  hospital  founded  for  the  relief  of 
the  poor.  The  Hospital  of  St.  Cross  pleaded  this  exemption  in  the 
words  of  the  statute,  viz.,  that  the  hospital  was  founded  and  used, 
and  the  possessions  thereof  were  employed,  for  the  relief  of  the 
poor ;  and  now  the  same  hospital  is  founded  and  used,  and  the 
possessions  thereof  are  employed,  for  the  use  of  the  poor.  Those 
were  the  words  of  the  decree  which  were  set  forth  in  the  judgment  of 
the  Court  of  Exchequer.  On  this  plea,  the  Court  ordered  the  Bishop 
to^search  his  archives,  for  the  purpose  of  ascertaining  the  truth  of  the 
premises,  to  which  the  Bishop  returned  a  certificate^  the  conclusion 
whereof  is  in  these  words  :  "  And  we  found,  that  the  said  house  or 
hospital,  at  the  time  of  making  the  Act  of  Parliament  recited  in  the 
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A.^.  writ,  and  long  before,  was  founded  and  used,  and  the  possessions 
St.  cboss  thereof  had  been  employed,  in  the  relief  of  the  poor,  and  that  now 
Hospital,  the  said  house  or  hospital  is  used  and  founded,  and  the  possessionB 
are  employed,  for  the  relief  of  the  poor :  "  whereupon  the  Barons 
of  the  Exchequer,  called  on  the  Attomey-Generalj  and  he  not 
denying  the  plea,  judgment  was,  in  the  4th  of  Elizabeth,  given  io 
these  words :  "  It  was  adjudged  by  the  same  Barons,  tiiat  the 
aforesaid  warden  or  master  of  the  hospital  or  house  aforesaid,  and 
the  aforesaid  Hospital  or  House  of  the  Holy  Gross,  without  the  walls 
of  the  city  of  Winchester  aforesaid,  be  discharged  from  the  first 
fruits  and  tenths  aforesaid,  from  the  time  of  making  of  the  Act 
of  Parliament." 

The  next  fact  was  one  of  considerable  interest  in  this  case.  A 
statute  was  passed  in  18th  Elizabeth,  which,  after  reciting  "  that  the 
Hospital  of  St.  Gross  near  Winchester,  founded  in  the  time  of  King 
[  •444  J  Stephen,  and  having  *continuance  ever  since,  and  sundry  confirma- 
tions by  the  Queen's  most  noble  progenitors,  from  time  to  time, 
for  hospitality  and  relief  of  the  poor,"  and  then  reciting  that 
Dr.  Beynolds,  master  of  the  hospital,  had  procured  beneficial  leases 
to  be  granted,  secured  by  the  seal  in  his  custody,  to  Balph 
Gleverley,  to  the  impoverishment  of  the  same,  and  in  violation  of 
the  trust  reposed  in  him,  it  enacted,  that  these  leases  so  made 
should  be  utterly  annihilate  and  made  void,  and  that  no  others 
should  be  granted ;  and  the  Act  then  went  on  to  enact,  *'  that  the 
hospital  shall  be  thereby  established  and  confirmed  for  ever,"  and 
its  property  shall  be  enjoyed  by  it  for  ever,  "  to  be  employed  and 
bestowed  to  those  goodly  and  charitable  uses,  for  the  relief  and 
sustentation  of  the  poor,  according  to  the  lawful  orders  and 
consideration  of  the  foundation  of  the  same." 

Notwithstanding  the  repeated  defeats  of  the  masters  of  the 
hospital  in  appropriating  the  revenues  to  their  own  use,  a  docu- 
ment called  the  ''  Gonsuetudinarium  "  was,  in  1696,  drawn  up  by 
Dr.  Mackland,  the  then  master  of  the  hospital,  and  the  brethren, 
with  the  steward  and  chaplain,  upon  the  testimony,  as  it  was 
declared,  of  the  brethren  and  of  the  steward,  who  was  then  of  the  age 
of  seventy-six,  and  had  held  his  oflSce  for  thirty-six  years.  Thifi 
document  recited,  that,  upon  diligent  and  strict  search  among  the 
records  of  the  hospital,  no  statutes  or  footsteps  of  statutes  could  be 
found  directing  its  government  and  regulation;  but  that  it  had 
been  governed  by  customs  taken  from  former  grants  and  donations, 
the  interpretation  of  which  might  occasion  differences  between  the 
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master  and  brethren ;    and  it  vras  thereby  agreed  between  the        A.-0. 
parties,  that  the  several  customs  thereinafter  stated  were  those  by     ^t.  Cboss 
which  the  hospital  had  been  governed.      The  principal  of  these    Hospital. 
were,  that  the  master  should  rule  all  persons  in' the  ^hospital,  and       [  *445  ] 
should,  by  himself,  or  the  steward,  receive  all  the  revenues,  and 
bear  the  whole  charge  of  the  house,  and  keep  the  church  and  house 
in  repair,  and  the  overplus,  if  any,  he  should  retain  to  himself. 
And   that  he  should   appoint  the  steward,  chaplain,   &c.     This 
document  was  confirmed  by  the  then  Bishop  of  Winchester,  on  the 
10th  July,  1696 ;  but  with  a  proviso,  that  nothing  therein  should 
derogate  from  the  statutes  of  the  founder,  if  any  such  should  appear. 
At  this  very  time,  the  statutes  and  other  documents  were  in  their 
possession,  in  the  strong  box  of  the  hospital. 

Since  the  year  1696  down  to  the  present  time,  the  hospital  had, 
with  some  trifling  alteration,  been  regulated  by  the  ''Consuetu- 
dinarinm." 

In  1808,  the  Earl  of  Guildford  was  appointed  master,  and  like 
his  predecessors,  after  making  the  payments  required  for  the 
support  of  the  poor  men  and  the  repairs  of  the  house,  amounting 
to  a  comparatively  small  sum,  he  retained  all  the  residue  for  his 
own  nse. 

It  appeared  that  the  masters  of  the  hospital  had  always,  since 
1524,  been  appointed  by  collation  and  institution,  and  inducted  to 
the  mastership  of  St.  Cross,  and  rectory  of  St.  Faith,  in  the  same 
manner  as  a  parson  ;  but  in  all  the  instruments  of  Lord  Guildford's 
appointment,  the  word  "  canonically,"  which  is  invariably  prefixed 
to  the  words  of  institution  in  the  case  of  parsons,  was  omitted,  and 
he  was  collated,  instituted  and  inducted  to  the  mastership  of 
St.  Cross  only,  and  not  to  the  rectory  of  St.  Faith. 

An  information  was  filed  by  the  Attorney-General  in  September, 
1849,  against  the  master  and  brethren  of  the  ^hospital,  the  Earl  [  *446  j 
of  Guildford,  and  the  Bishop  of  Winchester,  praying  a  scheme  for 
the  regulation  of  both  charities,  and  a  declaration  that  the 
**  Consuetudinarium "  was  not  a  valid  or  binding  document ; 
that  the  two  charities  were  distinct  from  each  other;  that  the 
master  of  St.  Cross  had  no  right  to  any  part  of  the  income  of 
Noble  Poverty,  either  on  behalf  of  himself  or  of  the  hospital,  and 
that  the  system  of  letting,  at  inadequate  rents  and  on  fines,  was 
improper  and  ought  to  be  discontinued,  and  praying  that  an 
account  of  the  property  belonging  to  each  foundation,  and  of  the 
receipts  and  payments  of  the  Earl  of  Guildford  in  respect  of  each, 
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A.^.        should  be  taken,  and  for  other  relief,  all  tending  to  carry  out  the 
8T.CE0M     original  trusts. 
Hospital.         rpj^^  cause  now  came  on  for  hearing. 

The  Attamey-Generalf  the  Solicitor-General,  Mr.  Bolt,  Mr. 
FolUtt,  Mr.  James,  and  Mr.  Terrell,  in  support  of  the  informa- 
tion.    *     *     ♦ 

[  449  ]  Sir  F.  Kelly y  Mr,  RoupeU,  and  Mr.  RawUnson,  for  the  Earl  of 

Guildford,  the  master  of  St.  Cross.    ♦     *    * 

[457]  Mr,    R,    Palmer   and    Mr.    Hobhouse,    for    the    Bishop    of 

Winchester.     *    ♦     * 

The  Attomey-General,  in  reply. 

[The  points  raised  by  counsel  and  their  arguments  are  sufficiently 
stated  in  the  following  judgment  :J 

Avg.i,      The  Master  op  the  Bolls: 

[  458  ]  The  object  of  this  information  is  to  obtain  a  decree  for  the 

regulation  and  future  management  of  two  charities,  which  have 
been  practically  united  together  since  the  institution  of  the  latter 
charity,  under  the  title  of  "  The  Hospital  of  St.  Cross  at  Win- 
chester," and  for  the  application  of  the  funds  belonging  respectively 
to  each  of  the  charities. 

The  Hospital  of  St.  Cross  itself  was  founded  by  Henry  of  Blois, 
some  time  in  the  twelfth  century.  The  charity  or  Almshouse  of 
Noble  Poverty  was  created  by  Cardinal  Beaufort,  some  time  in  the 
year  1446.  In  the  year  1696,  a  document,  called  the  ''Consue- 
tudinarium"  was  drawn  up  by  the  master  and  brethren,  and 
assented  to  by  the  Bishop  of  Winchester,  which,  in  effect  (subject 
to  the  support  of  thirteen  brethren,  and  forty  poor  men,  and  two 
chaplains,  and  the  repairs  of  the  building),  gives  all  the  revenues  to 
the  master.  This  has  been  acted  upon  from  that  time  to  the 
present ;  and  the  object  of  this  information  is,  to  put  an  end  to  this 
system,  and  to  obtain  the  application  of  the  revenues  to  purposes  of 

[  *459  ]       ^charity,  and  to  regulate  this  application  by  schemes  properly 
adapted  for  this  purpose. 

The  defence  is,  first,  that  these  funds  were  not  wholly  devoted 
to  charity;  secondly,  that  if  they  were,  the  practice,  which  has 
subsisted  for  above  a  century  and  a  half,  must  prevail ;  and  thirdly, 
that  this  Court  has  no  jurisdiction  in  the  matter,  inasmuch  as  the 
Bishop  of  Winchester  is  the  special  visitor,  and  that  he  alone  can 
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be  applied  to,  and  is  able  to  control  or  redress  the  misconduct,  if        a..g. 
any  exist,  in  the  charity ;    and  as  a  branch  also  of  that  latter     ht.  Cboss 
proposition,  it  is  contended,  that  this  is  an  ecclesiastical  benefice.       Hospital. 

It  ^ill  be  convenient  to  consider  each  of  these  charities 
separately,  with  reference  to  these  questions.  The  Hospital  of 
St.  Cross  was  founded  by  Henry  de  Blois,  Bishop  of  Winchester, 
some  time  in  the  twelfth  century ;  whether  there  was  an  earlier 
foundation,  or  at  what  exact  time  it  was  established,  does  not 
appear  to  me  to  be  material.  (His  Honour  stated  the  charter, 
and  referred  to  the  passage  ''  Alia  quoque,"  &c.) 

If  there  had  been  nothing  more  in  the  case  than  this  document, 
there  could,  in  my  opinion,  have  been  no  doubt  or  question  on  the 
matter.  This  is  as  clear  and  distinct  a  trust  for  the  general  support 
of  charity  as  ever  was  created.  The  daily  experience  of  this  Court 
in  charity  matters,  rarely  meets  with  a  case  of  a  clearer  and  more 
distinct  trust,  or  one  which,  in  my  opinion,  is  less  open  to  contest. 
It  is  necessary,  no  doubt,  to  examine  the  subsequent  proceedings ; 
but  if  there  be  nothing  to  recall  or  alter  this  charter,  this  is,  in 
my  opinion,  as  plain  a  charitable  trust  as  can  be  stated,  and  one 
which  it  is  incumbent  on  this  Court  to  carry  into  e£fect. 

The   records  of  the  subsequent  events  attending  this  charity       [  460  ] 
are  interesting,  as  displaying  the  natural  tendency  to  decay  or 
perversion,  which  affects  all  institutions  of  this  description ;  but 
more  strikingly  in  the  present  case,  than  in  most  of  those  which 
I  can  call  to  mind. 

In  April,  1185,  a  dispute  having  apparently  arisen  between  the 
Bishop  of  Winchester  and  the  brethren  of  the  Hospital  of  St.  John 
of  Jerusalem,  an  agreement  was  entered  into,  by  which  the  patronage 
of  the  hospital  was  transferred  to  the  Bishop,  and  the  recital  clearly 
confirms  the  original  trust.  In  1189,  a  charter  was  granted  by 
Bichard  I.,  granting  the  hospital  back  again  to  the  brethren 
of  St.  John  of  Jerusalem,  but  repeating  the  original  trusts,  and 
especially  the  concluding  one  of  the  original  charter. 

In  the  years  1882,  1886  and  1887,  a  sequestration  and  a 
commission,  and  various  proceedings  thereunder,  took  place,  for 
the  purpose  of  ascertaining  whether  the  hospital  was  free  from 
the  care  of  souls,  which  it  was  established  to  be,  and  which  I  shall 
have  occasion  to  refer  to  in  the  latter  part  of  my  judgment.  Con- 
siderable irregularities  appear  to  have  crept  into  the  administration 
of  the  hospital  at  this  period,  and  most  of  the  revenues  were  taken 
by  the  master  and  applied  by  him  for  his  own  use,  and  little  given 
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A.-0.        to  the  charitable  purposes  for  which  it  was  originally  founded.    At 
St.  CB0868    this  time,  William  of  Wykeham,  a  man  of  great  energy  and  zeal, 
Hospital.  ;  ^^  whom  this  country  is  deeply  indebted  for  the  successful  exertions 
and  sacrifices  he  made  to  promote  education,  was  Bishop  of  Win- 
chester.    He  thereupon  claimed  the  right  of  visitation,  and  called 
on  the  master  to  account  for  his  administration  of  the  charity. 
William  de    Stowell,  the    then  master,   apparently  in  the  first 
[  *46i  ]      instance  ^resisted  this  right,  but  afterwards  read  his  renunciation 
and  submission,  which  is  important,  as  being  a  strong  confirmation 
of  the  original  document. 

This  is  the  first  document  which  I  have  met  with  which  contains 
a  word  about  the  master  or  his  emoluments,  and  here  it  is  only  as 
subordinate  to  and  for  the  purpose  of  effecting  the  main  object  of 
the  charity. 

However,  Sir  Roger  de  Glowne,  who,  I  presume,  was  the 
immediate  successor,  resisted  the  authority  of  the  Bishop,  and  a 
sentence  having  been  pronounced  against  him,  he  appealed  to  the 
Pope,  who  thereupon  issued  his  bull,  appointing  a  commission  to 
inquire  into  the  matter  and  decree  what  should  be  just.  The 
proceedings  under  this  commission  are  preserved  and  produced ; 
the  evidence  under  it  was  taken  much  in  the  same  manner  and  as 
minutely  as  depositions  in  a  modem  suit.  The  Commissioners 
appear  to  have  called  the  parties  before  them,  to  be  examined  as 
witnesses,  and  their  evidence  is  preserved.  After  which,  they  made 
a  decree,  which  is  also  preserved,  by  which  they  decree,  that  the 
master  shall  take  an  oath  to  make  an  inventory,  and  render  an 
account  of  his  administration  to  the  diocesan ;  and  the  decree 
specifies  that  the  trusts  of  the  property  are,  for  the  maintenance  of 
four  priests,  three  secular  clerks,  and  one  hundred  poor  men ;  it 
repeats  the  original  trusts,  and  finally  condemns  Sir  Boger  de  Glowne 
in  costs.  I  think  it  unnecessary  to  go  into  any  details  of  the 
evidence  given  before  this  commission  on  the  subject  now  before 
me ;  but  it  cannot  fail  of  striking  any  one  as  a  singular  circum- 
stance, that  the  very  question  which  is  now  tried  before  me,  was 
tried  nearly  500  years  ago,  under  a  commission  appointed  by  the 
[  *462  j  Pope,  *on  a  claim  then  as  now  advanced  by  the  master  to  take  the 
revenues  of  the  charity  to  his  own  use. 

There  are  no  documents  that  have  a  material  bearing  on  this 
subject  from  this  time  until  the  4th  of  Elizabeth,  in  1561,  when  & 
transaction  took  place  strongly  confirmatory  of  the  original  charter. 
(His  Honour  next  stated  the  proceedings  in  the  Exchequer,  in  the 
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4ih  of  Elizabeth  (1561),  under  which  the  hospital  was  released        A.-G. 


V, 


from  first  fraits  and  tenths,  on  the  ground  of  its  being  a  hospital  g^.  croab 
for  the  poor.)  During  the  whole  of  this  time,  not  a  single  fact  Hospital. 
favourable  to  the  case  of  the  defendants  occurs,  but  every  fresh 
proceeding  appears  to  contain,  if  confirmation  were  wanting,  the 
trasts  of  the  original  charter.  (His  Honour  next  stated  the  statute 
of  18th  of  Elizabeth,  avoiding  the  leases  granted  by  the  hospital.) 
It  is,  therefore,  impossible  to  conceive  that  a  stronger  or  more 
singular  continuance  of  stringent  measures,  for  the  purpose  of 
preserving  this  hospital  for  the  benefit  of  the  poor,  could  have  been 
devised,  than  those  which  were  put  in  force.  Not  only  is  there  here 
an  original  trust,  which  is  plain,  but  it  is  repeated  over  and  over 
again.  Notwithstanding  this  repetition,  about  200  years  after  its 
foundation,  the  master  endeavours  to  appropriate  its  revenues  to 
his  own  use ;  this  is  defeated  by  William  of  Wykeham,  after  severe 
litigation  and  an  appeal  to  the  Pope,  and  the  trusts  are  re-estab- 
lished. Thb  attempt  is  repeated  in  the  reign  of  Queen  Elizabeth, 
when  an  Act  of  Parliament  was  passed,  defeating  the  attempt  again, 
and  prohibiting  it  for  the  future. 

It  might  have  been  expected,  that  the  master  of  the  hospital,  for 
the   time  being,  would  at  length  have  been  satisfied  with  these 
attempts  and  failures ;   but  this  is  not  so,  and  in  the  year  1696 
(120  years  after  tliis  Act  of  EUzabeth  had  passed)  one  of  the  most 
extraordinary  ^documents  that  ever  was  produced,  and  relied  upon      [  *463  ] 
in  a  court  of  justice,  is  produced,  and  this  is  the  document  called 
the  Consuetudinarium.     This  document  begins  by  reciting,  that 
search  had  been  made  amongst  records  of  the  hospital,  and  that  no 
statutes  or  traces  of  any  statutes  [could  be  found,  directing  the 
government  and  regulations  thereof.    At  the  time  they  wrote  this 
recital,  they  had  in  their  possession  a  copy  of  the  sentence  against 
Sir  Boger  de  Clowne ;  a  copy  of  the  bull  of  Pope  Gregory,  respecting 
the  abuses  introduced  by  the  master  of  the  hospital,  by  the  appro- 
priation of  its  revenues,  and  appointing  a  commission  to  inquire 
into    the  same;    they  had  also  a  copy  of  the  proceedings  and 
evidence  under  the  commission;   besides  which  they  had  various 
documents,  to  which  I  shall  shortly  refer,  relative  to  the  establish- 
ment of  the  Almshouse  of  Noble  Poverty.    These  documents,  then 
and  now  in  their  possession,  contain  ample  evidence  of  the  original 
rales  and  statutes,  showing  the  object  and  destination  of  the  charity 
to  have  been  the  very  opposite  of  that  to  which  they  were  about  to 
convert  it.    The  continuation  of  this  document  is  of  a  piece  with 
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A.-G.  the  opening.  It  recites,  that  it  had  heen,  time  out  of  mind,  governed 
St.  Cross  hy  customs  taken  out  of  and  in  pursuance  of  the  grants  of  the 
Hospital,  founders,  the  interpretation  of  which  might  occasion  differences 
between  the  master  and  brethren,  and  in  order  to  prevent  which, 
the  master  and  brethren  had  agreed  on  what  the  custom  was,  and 
thereupon  they  set  forth  a  detailed  account,  and  ask  the  Bishop  of 
Winchester  to  sanction  the  custom  so  ascertained.  Thereupon 
they  proceed  to  settle  the  custom,  or  rather  distribution,  of  the 
revenues  of  the  charity,  in  elaborate  detail,  according  to  their  own 
will  and  pleasure.  Of  the  previous  existence  of  this  custom  or 
mode  of  distribution,  no  evidence  or  trace  of  evidence  is  given, 
except  that  the  steward,  who  had  had  thirty-six  years'  experience, 
[  *464  ]  «jg  ga,id  to  have  declared  that  it  was  so,  while  this  distribution  and 
alleged  custom  was  in  direct  violation  of  an  Act  of  Parliament 
passed  120  years  before,  and  in  direct  opposition  to  the  evidence 
and  documents  then  in  their  own  custody,  which,  it  is  the  most 
favourable  construction  to  put  on  their  conduct  to  say,  they  did  not 
think  fit  to  refer  to  or  to  ascertain  the  contents  of. 

A  more  barefaced  and  shameless  document  than  this  Consuetu- 
dinarium  could  not  well,  in  my  opinion,  have  been  framed,  nor 
could  a  more  manifest  and  probably  wilful  breach  of  trust  have 
been  committed  by  the  master  and  brethren.  The  Bishop  who 
ratified  this  document  did  so  with  great  propriety.  He  knew,  and 
could  know  nothing  upon  the  subject ;  he  trusted  to  the  word  of  the 
master  and  brethren,  but  he  gave  his  confirmation  so  qualified  as 
not  to  be  in  derogation  of  the  statutes  of  the  founder,  if  these  should 
afterwards  be  discovered. 

Since  that  time,  to  the  filing  of  this  information,  the  hospital  has 
continued  to  be  carried  on,  according  to  this  glaring  and  (as  I 
think)  discreditable  breach  of  trust,  not  certainly  without  warning, 
which  has  been  given  from  various  sources,  amongst  which  I  may 
refer  to  a  striking  opinion  of  Sir  William  Wynne. 

To  say  that  a  practice  so  created,  and  under  such  circumstances, 
merely  because  it  has  continued  for  a  century  and  a  half,  is  to 
prevail  against  the  manifest  trusts  imposed  by  the  original 
foundation,  would  be  contrary  to  the  doctrine  daily  enforced  by  this 
Court,  and  would  be  to  give  a  direct  premium  to  fraud  in  the 
administration  of  charities.  Presumption  arising  from  time  has 
nothing  to  do  with  this  case.  Undoubtedly,  where  the  whole  origin 
[  ♦466  ]  of  a  charity  or  a  right  is  lost  in  *obscurity,  the  Court  will  presume, 
from  the  uniformity  of  the  practice  or  use,  that  it  is  in  accordance 
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with  the  original  foandation  or  right,  and  will  presame  whatever        A..G. 
may  be  necessary  to  give  it  validity.     So  here,  if  the  recitals     st.  cbobs 
contained  in  the  Consuetudinarium  had  been  true,  and  there  was     J^oswtal. 
no  trace   by  which  it  could  be  discovered  whether  the  original 
foundations  were  for  charity  generally,  or  merely -to  support   a 
master  and  a  few  brethren,  the  presumption  would  have  been,  that 
the  practice  was  in  accordance  with  the  will  of  the  founder ;  but 
when  the  real  origui  is  shown  and  clearly  ascertained,  nothing  can 
be   presumed  to    the  contrary  of  that  which  is  established   by 
evidence. 

The  remaining  part  of  the  case,  as  to  this  charity,  relates  to  the 

jurisdiction  of  this  Court.     And  first,  I  must  state  my  inability  to 

concur  in  the  result  to  which  I  am  endeavoured  to  be  led  by  two 

learned  arguments  from  Mr,  RiwUtuon  and  Mr.  RoundeU  Palmer, 

delivered  for  the  purpose  of  showing  that  this  was  a  spiritual 

benefice.     A  benefice  is  not  made  spiritual  because  it  can  be  held 

only  by  a  person  in  holy  orders ;  it  is  the  object  for  which  the 

honse  is  established  that  makes  it  a  spiritual  or  lay  foundation.    If 

a  hospital  be  established  for  the  relief  of  the  poor,  and  if  there  be 

no  core  of  souls  attached  to  it,  it  is  a  lay  foundation,  although  the 

founder  shall  have  annexed,  as  a  qualification  for  the  office,  that  no 

person  shall  be  master  or  warden  of  it  except  a  clerk  in  holy  orders. 

That  this  Hospital  of  St.  Gross  was  and  is  a  lay  foundation,   I 

consider  to  be  established  by  the  original  foundation,  the  proceedings 

in  the  time  of  William  of  Wykeham,  and  by  those  in  the  reign  of 

Queen  Elizabeth.    I  have  already  stated  the  original  foundation, 

and    the  proceedings  in  the  Exchequer  in  the  reign  of  Queen 

Elizabeth,  and  a  document  in  the  time  of  William  of  Wykeham, 

which   also  establishes  *this  point.     It  is  the  exhibit  marked  T.  T.       [  *466  ] 

There  is,  therefore,  an  express  finding  some  time  between  the  years 

1386    and  1405,  that  the  mastership  was  without  cure  of  souls. 

It  is  not  alleged  that  it  has  now,  or  that  it  ever  had,  any  cure  of 

souls  attached  to  it. 

The  only  remaining  point  then,  on  this  part  of  the  case,  is,  whether 
the  jurisdiction  of  this  Court  is  taken  away  by  reason  of  the  visitor- 
ship  of  the  Bishop  of  Winchester.  If  this  were  the  law,  it  would 
be  very  unfortunate,  for  it  does  not  require  the  history  of  this  case  to 
teach  ns,  that  the  visitorship,  vested  in  any  one,  whether  a  corporation 
sole  or  aggregate,  or  the  heir  of  the  founder,  is  a  mere  nominal  office, 
Hxe  daties  and  functions  of  which  are  rarely,  if  ever,  spontaneously 
^ertormed.    But  the  law  is  not  so.    Where  there  is  a  clear  and 
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A  -o.  distinct  trust,  this  Coarii  administers  and  enforces  it  as  much  where 
St.  Grom  there  is  a  visitor  as  inrhere  there  is  none.  This  is  clear,  both  on 
HospFTAL.  principle  and  authority.  The  visitor  has  a  common  law  office  and 
common  law  duties  to  perform,  and  does  not  superintend  the  perform- 
ance of  the  trust  which  belong  to  the  various  officers,  which  he  may 
take  care  to  see  are  properly  kept  up  and  appointed.  Green  v. 
Ruiherfoi'th  (i),  the  case  of  T'he  Berkhampstead  Sch4}ol(2),  and  several 
other  cases,  expressly  establish  the  authority  of  this  Court  in  eases 
of  trusts,  and  the  duty  of  this  Court  to  see  that* they  are  properly 
performed,  notwithstanding  that  there  may  be  a  special  or  a  general 
visitor. 

I  am  of  opinion,  therefore,  that  the  jurisdiction  of  this  Court  is 
[  *467  ]       not  taken  away,  and  that  it  is  the  duty  of  this  *Court  to  enforce 
the  trusts,  so  far  as  they  relate  to  the  original  charity  or  Hospital 
of  St.  Cross. 

I  have  refrained  from  saying  anything  hitherto  respecting  '*  The 
Almshouse  of  Noble  Poverty,"  to  found  which,  this  hospital  was 
endowed  with  a  large  portion  of  its  present  possessions  by  Cardinal 
Beaufort,  in  the  reign  of  Henry  YI. ;  and  I  think  it  unnecessary  to 
go  through  the  documents  in  detail,  for  this  (as  it  appears  to  me^ 
very  obvious  reason,  that  the  observations  I  have  made,  with  regard 
to  the  original  charity,  apply  with  still  greater  force  to  that  charity. 
In  truth,  it  has  scarcely  been  contended  by  the  defendants,  that  this 
charity,  if  it  really  was  established,  must  not  be  carried  into  effect 
by  this  Court,  for  the  main  grounds  of  defence,  resisting  the  inter- 
ference of  this  Court  to  regulate  the  original  charity,  and  which  I 
may  call  the  Hospital  of  St.  Cross  proper,  are  not  applicable  to  this 
superadded  charity.  In  truth,  the  arguments  against  the  jurisdic- 
tion of  this  Court,  with  respect  to  the  property  arising  from  the 
grants  to  endow  and  establish  this  charity  of  Noble  Poverty,  seem 
to  me  to  resolve  themselves  into  this,  that  from  the  absence  of  all 
records,  it  must  be  presumed,  that  the  almshouses  were  never 
established  in  reality,  and  that  therefore  the  lands  and  possessions 
given  for  that  purpose  must  be  considered  as  an  endowment  of  the 
original  hospital,  and  therefore  as  belonging  to  and  incorporated 
with  it.  I  do  not  concur  in  this  argument ;  and  there  being  clear 
evidence  of  this  property  having  been  devoted  to  the  establishment 
and  maintenance  of  a  particular  charity,  which  was  entrusted  t 
the  care  of  the  Hospital  of  St.  Cross,  of  which  certainly  few  trace? 
remain,  except  the  large  possessions  and  the  title  of  it,  althougt 
(1)  1  Yee.  Sen.  462.  (2)  13  R.  R.  43  (2  V.  &  B.  134). 
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the  mode  of  eflfecting  it  laid  down  by  the  founder  is  lost,  it  is,  in  my        A.-0. 
opinion,  incumbent  on  this  Court  to  settle  a  scheme  for  *the  future     gx.  cbosr 
application  of  it.    But  even  if  I  concurred  with  the  argument,  and     Hospital. 
considered  this  Almshouse  of  Noble  Poverty  as  a  mere  supplemental 
endowment  of  the  original  charity,  I  should,  for  the  reasons  I  have 
already   stated,   be    of   opinion    that    the    defence    resisting    the 
intervention  of  this  Court  would  fail. 

In  reviewing  this  case,  I  find  it  impossible  not  again  to  notice  the 
singularity,  that  in  1872,  two  hundred  years  after  the  charity  was 
established,  the  master  endeavoured  to  convert  it  to  his  own  use 
and  failed;  that  in  1576,  two  hundred  years  later,  the  master 
again  attempted  the  same  course,  and  was  defeated  by  the  statute 
of  the  18  Eliz. ;  that  one  hundred  and  twenty  years  later,  in  1696, 
the  master  again  attempted  the  same  course,  with  greater  success 
than  had  attended  the  previous  attempts,  and  succeeded  in  diverting 
the  charity  property  from  its  legitimate  purpose  for  one  hundred 
and  fifty  years.  I  shall  now  endeavour  to  make  a  decree,  which 
shall,  as  plainly  as  I  can,  but  not  more  plainly  than  has  been 
already  done,  state  the  charitable  nature  of  this  foundation ;  but 
looking  at  the  pertinacious  attempts,  so  often  repeated  and  apparently 
with  increasing  success,  I  cannot  but  foresee  the  possibility,  that 
some  century  or  two  hence,  my  decree  may  be  produced,  and 
become  the  subject  of  comment  also,  in  the  endeavour  to  defeat  a 
fourth  attempt  by  the  superintendent  of  this  charity  to  pervert  its 
revenues  to  his  own  use. 

There  must,  therefore,  be  a  declaration,  in  accordance  with  the 
prayer  of  the  information;  an  injunction  to  restrain  the  future 
granting  of  leases  on  fines ;  a  reference  to  inquire  what,  if  any, 
steps  should  be  taken  in  reference  to  these  leases  now  in  existence, 
but  originally  granted  on  fines,  and  a  scheme  to  settle  the  charities. 

With  respect  to  the  decree  against  the  Earl  of  Guildford.  [  469  ] 
personally,  the  Attorney-General  said,  that  he  would  leave  that 
matter  in  the  hands  of  the  Court.  The  Court,  however,  cannot  go, 
in  this  respect,  beyond  the  prayer  of  the  information ;  and  as  the 
information  does  not  ask  for  any  account  prior  to  the  filing  of  the 
information,  and  as,  undoubtedly,  the  master  had,  when  appointed, 
a  custom  of  above  one  hundred  years  to  rely  upon,  although  in  my 
opinion  that  custom  originated  in  fraud  or  wilful  blindness,  I  shall 
not  charge  him  with  the  rents  and  profits  received  prior  to  the 
filing  of  the  information.  But  from  the  date  of  the  information  he 
must  account  for  the  rents  received,  and  he  must  also  be  answerable 
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Hospital. 


for  keeping  the  buildiDgs  in  a  proper  state  of  repair,  which  was, 
according  to  his  own  contention,  the  Gonsuetndinarium,  a  duty 
which  fell  upon  the  revenues  of  the  charity,  out  of  the  master's 
residue.  Neither  shall  I  make  him  pay  the  costs  of  the  information  ; 
of  course,  taking  the  view  I  do,  I  cannot  give  him  or  the  other 
defendants  any  costs.  The  informant  will  have  his  costs  out  of  the 
charity,  but  no  costs  to  any  of  the  defendants. 
Reserve  further  considerations  and  subsequent  costs. 


1853. 
Jan.  31. 


Re  The  NEWCASTLE,  SHIELDS  and  SUNDERLAND 
UNION  BANK. 

(17  Beav.  470—471.) 
[Obsolete  procedure  under  the  old  Winding-up  Acts.] 


1852. 
Feb.  19,  20. 

Ealli  Court. 
ROMILLY, 

M.R. 

[471] 


[472] 


LONG  V.  WATKINSON(l). 

(17  Beav.  471—474.) 

Property  bequeathed  to  the  executors  of  a  deceased  pei'son  devolves 
beneficially  as  part  of  that  person's  residuary  estate. 

The  testator  by  his  will,  dated  in  1848,  directed  his  executors  to 
pay  the  residue  and  remainder  of  his  estate  and  effects  to  his  sister, 
Mrs.  Mary  Fowler,  and  proceeded :  '*  But,  in  case  of  my  said 
sister's  death,  my  instructions  are  then  to  pay  over  all  the  residue 
and  remainder  of  my  estate  and  effects  to  the  executors  or 
executrixes  which  my  said  sister,  Mrs.  Mary  Fowler,  may  appoint." 

Mrs.  Mary  Fowler  died  on  the  Ist  of  January,  1849,  leaving  Mary, 
Long  her  sole  executrix,  and  Isabella  Watkinson  her  sole  residuary 
legatee. 

The  testator  died  on  the  25th  of  January  following. 

The  questions  were,  first,  whether  Mary  Long,  the  executrix, 
took  the  testator's  residuary  estate  beneficially ;  and  if  not,  then, 
secondly,  whether  she  held  it  in  trust  for  the  next  of  kin,  or  for  the 
residuary  legatee  of  the  testatrix. 

Ml.  Kenyon  S,  Parker  and  Mr.  Shebbeare,  for  the  plcdntiflf,  the 
executrix,  contended  she  took  beneficially.    *     *    * 

Mr.  Uoyd  and  Mr.  Hardy,  for  the  residuary  legatee  of  Mrs. 
(1)   Webh  V.  Sadler  (1873)  L.  R.  8  Ch.  419,  42  L.  J.  Ch.  498. 
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Mary  Fowler,  contended,  that  she  took  the  residuary  estate  of  the        lono 
testator  as  part  of  the  assets  of  Mary  Fowler.     ♦     *    *  Watmhsok. 

Mr.  Lee,  Mr.  Eddis,  Mr.  R.  Pabner,  and  Mr.  W.  M.  James, 
for  the  next  of  kin  of  Mrs.  Mary  Fowler,  claimed  the  fund. 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the  follow- 
ing judgment :] 

The  Masteb  of  the  Bolls:  [^73] 

I  am  of  opinion,  that  the  executrix  takes  as  a  trustee,  and  not 
beneficially.  Evans  v.  Charles  {\)  is  not  consistent  with  this  view  ; 
but  that  case,  after  having  been  long  doubted,  has  been  finally  over- 
ruled by  several  recent  authorities,  and  is  no  longer  considered  law. 

The  question  then  remains,  on  what  trusts  does  the  executrix  of 
Mrs.  Fowler  hold  the  property  ?    I  think  she  holds  it  to  be  adminis- 
tered by  her  according  to  the  trusts  of  her  office,  that  is,  I  consider 
it  as  forming  a  part  of  the  property  which  came  to  her  hands  as  the 
executrix  of  Mrs.  Fowler,  and  that  it  is  to  be  administered  by  her 
as  if  it  formed  part  of  the  property  of  *Mrs.  Fowler.    It  is  the  same      [  *474  ] 
as  if  the  testator  had  said,  "  let  the  residue  of  my  estate  be  adminis- 
tered in  the  same  manner  and  upon  the  same  trusts,  as  if  it  formed 
a  part  of  my  sister's  estate."    The  result  is,  that,  in  my  opinion, 
the  contest,  whether  the  residuary  legatee  or  the  next  of  kin  take 
the  property,  is,  in  many  cases,  a  contest  arising  from  a  misappre- 
hension of  the  character  in  which  the  executor  or  executrix  takes 
the  property.    The  executor  or  executrix,  who  takes  the  property, 
does  so  as  a  trustee,  and  the  person  who  takes  the  property  benefi- 
cially takes  it  as  a  cestui  que  trust,  and  not  as  a  persona  designaku 
It  is,  in  my  opinion,  inaccurate  to  lay  down  as  a  rule,  that,  in  such 
cases,  the  fund  belongs  either  to  the  residuary  legatee  or  to  the  next 
of  kin ;  it  belongs  to  the  persons  who  are  interested  in  the  estate  of 
the  person  to  whose  executor  it  is  given.    This  disposition  there- 
fore will,  in  some  cases,  give  the  fund  to  the  creditors,  in  others  to 
the  pecuniary  legatees,  in  others  to  the  residuary  legatees,  and  in 
others  to  the  next  of  kin.    This  view  of  the  case,  which  is  the  only 
rational  one  in  my  opinion,  goes  far  towards  reconciling  all  the 
authorities. 

It  is  said  I  am  concluded  by  authority,  and  that  this  case  cannot 
be  distinguished  from  Palin  v.  Hills  (2)  ;  but  I  cannot  reconcile  that 

(n  1  Anat.  128.  overruled.  (2)  1  My.  &  K  470,  overruled. 
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case  with  the  later  authorities,  such  as  Daniel  v.  DudUy  (i) ;  The 
Attoiiiey-General  v.  Malkin  (2) ;  AUen  v.  TAoiy  (3) ;  and  HoUoicmf  v. 
Clarkaon  (4),  by  which  I  am  concluded.  I  must  therefore  hold,  that 
the  testator  has  directed  his  residuary  estate  to  go  to  the  executrix 
of  his  sister,  to  be  administered  by  her  as  part  of  her  estate ;  and 
that  after  payment  of  her  debts  and  legacies,  it  will  belong  to  her 
residuary  legatee.  _ 


1852. 
Aav,  24. 

1853. 
April  18. 
July  12. 

Jfollt  Cottrt. 

KOMILLY, 
Bl.R. 

[476] 


ANONYMOUS. 

(17  Beav.  475—478.) 

A  solicitor  who  had  been  struck  off  the  roll  for  misconduct,  restored, 
after  a  lapse  of  ten  years,  during  which,  amidst  great  privation  and  suffeiiDg, 
he  had  maintained  an  irreproachable  character,  the  application  being 
supported  by  a  memorial  signed  by  a  very  large  number  of  solicitoiB  and 
not  opposed  by  the  I^aw  Institution,  though  opposed  by  one  individual 
solicitor  only. 

This  was  a  petition  by  a  gentleman,  who  had  formerly  been  a 
solicitor  of  this  Ck)urt,  praying  that  his  name  might  be  restored  to 
the  roll  of  solicitors,  from  which  it  had  been  struck  off  in  December, 
1842,  on  account  of  professional  misconduct,  at  the  instance  of  the 
Law  Society  of  Birmingham,  under  the  following  circumstances : 

In  1840,  Powell  had  become  bankrupt,  and  Baker,  his  sole 
assignee,  employed  the  petitioner  as  his  solicitor,  and  committed  to 
him  the  whole  management  of  the  business  of  the  bankruptcy.  In 
December,  1840,  at  a  meeting  in  the  bankruptcy,  Baker  rendered 
his  accounts  on  oath,  which  had  been  prepared  by  the  petitioner, 
showing  a  balance  of  2842.  only  due  from  him;  whereupon  the 
account  was  passed,  and  the  amount  divided  as  a  final  dividend 
amongst  the  creditors. 

It  afterwards  transpired,  that  the  account  was  incorrect  in  several 
particulars,  various  sums  received  by  the  petitioner  not  having  been 
accounted  for.  After  further  investigation,  the  assignee  was  charged 
with  the  amount,  together  with  20/.  per  cent,  on  all  monies  in  his 
hands;  this  amounted  together  to  184Z.,  and  was  paid  by  the 
petitioner.  An  application  was  made  to  this  Court,  in  1842,  bv 
the  President  of  the  Law  Society  of  Birmingham,  to  strike  the 
petitioner  off  the  rolls,  when  he  attempted  to  explain  his  conduct,  by 

(1)  1  Ph.  1.    Under  the  old  law  of      tually  disposed    of   by  her  under  « 


husband  and  wife  personal  property 
limited  by  settlement  to  the  executors 
or  administrators  of  the  wife  passed 
to  her  siu'viving  husband  as  her 
administrator  if  not  otherwise  effec- 


power. — O.  A.  S. 

(2)  78  R.  R.  25  (2  Ph.  ©4). 

(3)  7  Beav.  72,  a  case  which  followed 
Danid  y.  Dudley, 

(4)  62  E.  E.  217  (2  Hare,  521). 
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saying  it  arose  from  error  and  mistake,  and  had  been  caused  by  the  anonymous. 
irregular  manner  in  which  his  accounts  had  been  kept,  and  the 
haste  *in  which  the  accounts  in  question  had  been  prepared  by  him.  [  *^76  ] 
He  had  throughout  evinced  his  anxiety  to  have  the  matter  inquired 
into  and  set  right,  and  had  done  all  in  his  power  by  himself  paying 
the  balance,  which  had  been  divided  amongst  the  bankrupt's 
creditors.  At  the  hearing,  Lord  Langdale  was  not  satisfied  with  the 
explanation,  and  directed  his  name  to  be  struck  off  the  rolls. 

After  this  the  petitioner,  in  April,  1843,  went  to  the  United 
States,  for  purpose  of  practising  as  an  attorney  and  solicitor  there, 
and  passed  the  usual  examination  (l) ;  but  finding  he  could  not  prac- 
tise until  he  had  resided  there  for  three  years,  and  having  no  other 
m^ns  of  procuring  a  livelihood  for  himself  and  family,  he,  after 
suffering  much  distress  and  privation,  returned  to  England,  in 
September,  1844.  After  staying  with  his  friends  for  some  time, 
and  suffering  a  great  domestic  affliction,  he,  in  April,  1845,  com- 
menced the  business  of  a  sharebroker,  in  Manchester,  which  he 
carried  on  for  a  considerable  time  with  great  success,  and  was 
elected  to  the  office  of  chairman  to  the  Stock  and  Share  Exchange 
in  Manchester,  an  office  of  a  very  responsible  and  influential  nature, 
and  in  which  large  sums  of  money  were  constantly  passing  through 
his  hands.  In  February,  1846,  however,  some  persons  circulated 
rumours  relating  to  the  order  of  1842,  and  he  resigned  his  office. 
From  that  time,  his  business  diminished  to  such  an  extent,  that  he 
was  compelled  to  abandon  it,  and  he  was  left  without  any  adequate 
means  of  supporting  himself  and  family. 

In  1847,  he  presented  a  petition,  praying  to  be  restored  to  the 
roll-  This  petition  was  heard  by  Lord  Langdale,  who  however  died 
without  having  delivered  any  judgment.  The  petitioner  became 
the  managing  ♦clerk  of  Messrs.  S.  and  J.,  of  Birmingham,  solicitors,  [  '^^T  ] 
in  whose  service  he  had  continued.  The  committee  of  the  Law 
Society  in  Birmingham,  upon  due  consideration  of  his  case,  came 
to  the  determination  not  to  oppose  the  petition,  which  was  supported 
by  the  affidavits  of  a  justice  of  peace,  a  banker,  and  the  incum- 
bent of  St.  Mary's,  Birmingham,  as  to  his  honourable  and  upright 
conduct,  together  with  a  memorial,  signed  by  eighty-six  solicitors 
and  attomies,  practising  in  Birmingham,  including  the  town  clerk, 
the  clerk  of  the  peace,  and  the  deputy  clerk  of  the  peace,  stating 
the   high  opinion  entertained  by  them  of    his  honourable  and 

(1)  [The  reporter  was  apparently  not  aware  that  the  rules  and  qualifications 
vary  from  Stete  to  State.— F.  P.] 
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AMOKTMoua.  upright  condact,  and  ezpressiDg  a  hope  that  the  Goort  would  take  the 
circuniBtanceB  into  its  gracious  consideration,  and  order  the  name 
to  be  restored.  When  the  petition  came  on,  upon  the  24th  of 
November,  1852,  it  was  directed  that  the  usual  notice  for  admission 
should  be  given,  but  the  Law  Institution  in  London  did  not  oppose 
this  application. 

Mr.  R.  Palmer  and  Mr.  Selwyn^  in  support  of  the  petition,  argued, 
that  after  so  great  a  lapse  of  time,  and  considering  the  many  and 
severe  trials  and  sufferings  the  petitioner  had  undergone,  the  Court 
might  mercifully  consider  that  a  sufficient  punishment  had  been 
inflicted  on  the  petitioner,  and  exercise  its  jurisdiction  in  restoring 
his  name  to  the^  roll.  They  referred  to  the  case  of  In  re  SmiA, 
before  Lord  St.  Leonards,  in  which  the  name  of  Mr.  Smith,  after 
having  been  struck  off  the  roll,  for  some  irregularity  in  practice  as 
Master  extraordinary,  was  ordered  to  be  restored,  but  with  a  proviso 
that  he  should  be  suspended  from  practising  for  six  months.  They 
also  referred  to  Rex  v.  Oreenwood  (i),  where  Greenwood,  an  attorney, 
[  •478  ]  about  two  years  previously,  *had  been  struck  off  the  roll  for  mal- 
practice, ''  and  was  now,  upon  humble  petition  and  motion,  read- 
mitted ;  the  Court  declariag,  that  the  striking  off  the  roll  was  not  to 
be  understood  as  a  perpetual  disability,  but  was  sometimes  only 
meant  as  a  punishment,  and  might  be  considered  in  the  light  of  a 
suspension  only,  if  the  Court  saw  cause." 

Mr.  Sidney  Smith,  for  a  solicitor  of  Birmingham,  opposed  the 
application. 

The  Master  of  thb  Bolls  reserved  judgment. 
1863,        The  Master  op  the  Rolls: 

Jnl^  12. 

I  have  considered  this  case,  and  I  have  determined  to  restore  this 

gentleman  to  the  roll.  Though  he  was  very  properly  struck  oflE,  yet 
considering  the  great  length  of  time  that  has  elapsed,  and  the  great 
8  offering  that  he  has  endured  by  reason  of  the  order,  considering 
the  testimonials  to  his  good  behaviour  and  conduct,  and  that  the 
application  is  supported  by  so  many  solicitors  of  Birmingham,  who 
have  certified  to  that  effect,  and  the  absence  of  any  opposition  on 
behalf  of  that  most  useful  and  intelligent  body  in  London,  the  Law 
Listitution,  I  have  come  to  the  conclusion,  that  I  shall  best  act  by 
restoring  this  gentleman  to  the  roll  of  solicitors. 
I  sincerely  hope,  that  the  severe  lesson  he  has  received  will  have 

(1)  1  W.  Bl.  222. 
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the  effect  of  making  him  act,  for  the  futare,  with  perfect  straight-   anoktmous. 
forwardness  and  strict  integrity  in  all  his  dealings;  I  therefore 
restore  him  to  the  roll,  and  an  order  may  be  made  accordingly. 


[Obsolete  practice. 


BARTLETT  v.  HARTON. 

(17  Beay.  479—482.) 
Suhpcena  to  hear  judgment.] 


WAJLKER  V.   DRURY. 

(17  Beav.  482—484.) 

[This  vas  a  suit  bj  a  married  woman  claiming  her  equity  to  a  settlement  of 
a  legacy  of  4001.  to  which  she  had  become  entitled  in  1848  under  the  will  of  her 
father,  who  died  in  1818.  There  had  been  no  settlement  on  the  marriage 
(which  took  place  in  1825),  except  of  a  small  amount  of  furniture  by  the 
husband,  and  he  assigned  the  prospective  legacy  to  a  purchaser  in  1838,  and 
became  bankrupt  in  1839.  There  were  several  children  of  the  marriage,  and 
the  wife  had  no  other  property,  and  the  husband  was  only  earning  about  21,  lOi. 
a  week.  A  good  deal  of  expense  had  been  incurred  by  negotiation  with  the 
puTchaaer  and  with  the  bankruptcy  assignees  between  1848  and  1853.  Under 
these  circumstances,  instead  of  settling  the  whole  fund  the  Court  directed 
payment  of  the  costs  of  all  parties  thereout  and  a  settlement  of  300/.,  and 
payment  of  the  balance  to  the  pui-chaser. — 0.  A.  S.] 


1853. 
Aoe.  4. 


1853. 
Mr.  6. 


FORD  V.   RACKHAM(l). 

(17  Beav.  485—489 ;  S.  C.  23  L.  J.  Ch.  481 ;  2  W.  B.  9.) 

Where  A.  and  his  incumbrancers,  B.,  C.  and  D.,  joined  in  the  appointment 
of  a  receiver,  who  covenanted  to  keep  down  the  incumbrances,  according 
to  their  priorities,  and  pay  the  surplus  to  A. :  Held,  that  a  subsequent 
mortgagee  from  A.  could  not  sustain  a  bill  against  the  receiver  and  A.  for 
an  account  of  the  rents  and  an  injuuctiou  against  paying  the  surplus  to  A. 
in  the  absence  of  B.,  C.  and  D. 

Pbiob  to  1848,  Mr.  S.  W.  Lane  Fox,  being  tenant  for  life  of  con- 
siderable real  and  personal  estate,  had  granted  annaities  and 
incumbered  his  life  estate  to  various  persons. 

Proceedings  having  been  taken  in  Chancery,  an  indenture,  dated 
the  3rd  of  April,  1848,  was  executed,  which  was  made  between  S.  W. 
Lane  Fox,  of  the  first  part,  these  incumbrancers  of  the  second  to 
the  ninth  parts,  and  Mr.  Backham  of  the  tenth  part,  by  which,  after 
reciting  an  agreement  between  the  parties  to  appoint  Backham 
receiver  of  the  rents  and  profits,  Mr.  S.  W.  Lane  Fox,  with  the 

(1)  Je/ery«  y.  Dickmm  (18G6)  L.  B.  1  Ch.  183,  3d  L.  J.  Oh.  376,  12  Jur. 
N.  S.  281.  14  L.  T.  208. 


1863. 
Aov.  8. 

JtolU  Ckmrt. 

ROMILLY, 

M.K. 

[486] 
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Ford  concurrence  of  these  incumbrancers,  appointed  Rackham  such 
rackham.  receiver ;  and  it  was  thereby  agreed  between  ail  the  parties  thereto, 
that  Rackharu  should  keep  down  the  incumbrances,  according  to 
their  priorities,  and  pay  the  surplus  to  Mr.  S.W.  Lane  Fox-  Mr. 
Rackham  covenanted  with  Mr.  S.  W.  Lane  Fox,  and  also  the  several 
incumbrancers,  so  to  apply  the  income ;  and  Mr.  S.  W.  Lane  Fox 
covenanted  with  the  incumbrancers,  that  he  would  not,  without 
their  consent,  revoke  the  powers  and  authorities  given  to  Mr.  Rack- 
ham. And  it  was  declared,  that  the  incumbrancers  should  not  be 
deemed  incumbrancers  in  possession,  or  charged  with  the  mis- 
application of  the  rents. 

Afterwards,  in  1849  and  1852,  Mr.  S.  W.  Lane  Fox  mortgaged  his 
life  estate  to  the  plaintiff  Mr.  Ford,  subject  to  the  prior  incumbrances. 
[  *^86  ]  In  1862,  the  plaintiff  filed  this  bill  against  Rackham,  *Mr.  S.  W. 

Lane  Fox,  and  a  subsequent  incumbrancer  alone,  stating  the  cir- 
cumstances, and  that  Rackham,  notwithstanding  the  plaintif  s 
applications,  persisted  in  paying  over  the  surplus  to  Mr.  Lane  Fox, 
without  regard  to  the  plaintiff's  claims,  and  that  none  of  the  parties 
entitled  in  priority  of  Mr.  S.  W.  Lane  Fox  were  willing  to  interfere 
with  the  receipt  of  the  rents  and  profits,  and  declined  to  interfere 
or  revoke  the  appointment  of  the  receiver. 

The  bill  prayed  an  injunction  to  restrain  Rackham  from  paying 
any  of  the  rents  and  profits  to  Mr.  Lane  Fox,  and  that  he  might 
pay  into  Court  the  clear  residue,  which,  under  the  receivership  deed, 
would  bepayable  to  Mr.  Lane  Fox,  that  an  account  might  be  taken 
of  what  was  due  to  the  plaintiff,  and  proper  directions  for  fore- 
closure or  sale  might  be  given. 

Mr.  Rackham,  by  his  answer,  stated,  that,  in  consequence  of 
difficulties,  all  payments  of  income  had  been  suspended. 

Mr.  WUlcock  and  Mr.  Southgate,  for  the  plaintiff : 

The  prior  incumbrancers  are  not  necessary  parties,  for  the  plain- 
tiff only  seeks  to  deal  with  the  surplus  after  they  have  been  satisfied, 
and  he  cannot  redeem  them,  as  they  are  principally  annuitants. 
Rackham  has  properly  been  made  a  defendant,  for  the  sake  of  an 
injunction,  to  restrain  him  paying  over  such  surplus  to  tht 
mortgagor.     ♦     *     * 

[  ^87  ]  Mr.  jR.  Painter  and  Mr.  G.  L.  Rtissell,  contra  : 

Mr.  Rackham  has  improperly  been  made  a  party  to  the  suit  He 
is  not  an  incumbrancer,  but  a  mere  agent.     If  he  is  the  agent  of 
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the  prior  incumbrancers,  then  they  are  liable  for  his  receipts,  but  Fobd 
he  cannot  be  called  upon  to  account  in  their  absence.  He  has  rackham. 
covenanted  with  them  as  to  the  application  of  the  income ;  and  if 
an  account  is  to  be  taken  of  his  receipts  and  payments,  it  must  be 
taken  once  for  all,  and  in  the  presence  of  all  persons  interested,  so 
that  he  may  be  finally  and  for  ever  released.  As  to  limiting  the 
account  to  the  surplus,  that  is  impossible,  for  the  surplus  can  only 
be  ascertained  by  taking  the  whole  account.  They  cited  Shaw  v. 
Lawless  (l). 

Mr.  WUlcockf  in  reply. 

Thb  Masteb  of  the  Bolls:  3W.8. 

I  entertain  no  doubt,  that  the  owner  of  an  estate  may  enter  into 
such  an  arrangement  or  contract  with  a  steward  or  other  person  to 
receive  the  rents  of  his  property,  which  will  be  binding  not  only  on 
the  owner  but  on  any  person  to  whom  the  owner  may  afterwards 
convey  that  property,  with  notice  of  the  contract.  There  may  be  an 
equitable  right  in  favour  of  the  steward,  binding,  not  only  on  the 
owner  but  also  the  person  to  whom  he  may  afterwards  convey  the  pro- 
perty. If  Mr.  Lane  Fox  had  appointed  Mr.  Backham  the  receiver 
under  such  a  contract,  and  had  directed  him  to  make  certain  pay- 
ments out  of  the  income  to  various  other  persons,  his  receipts  would 
then  be  a  mere  matter  of  account  between  him  and  Mr.  Lane  Fox,  or 
the  person  to  whom  Mr.  Lane  *Fox  might  afterwards  convey  the  [  '488  ] 
property.  I  am  also  of  opinion,  that  a  fiduciary  relation  would 
exist  between  Mr.  Backham  and  the  person  to  whom  Mr.  Lane  Fox 
so  conveyed  the  property;  and  who,  in  order  to  ascertain  the 
surplus,  would  be  entitled  to  an  account  of  his  management  of  the 
property ;  but  the  persons  to  whom  Mr.  Lane  Fox  had  directed 
payments  to  be  made  would  have  no  right  to  such  an  account. 
The  present,  however,  is  a  different  case,  because  it  appears  that 
Mr.  Backham  was  appointed  receiver  by  a  contract,  made  not  only 
between  him  and  Mr.  Lane  Fox,  but  between  him  and  various 
other  persons,  with  whom,  individually  and  severally,  Mr.  Backham 
contracted  to  make  certain  payments.  The  question  then  is, 
whether  Mr.  Ford  can  question  the  manner  in  which  Mr.  Backham 
has  performed  his  duties,  so  far  only  as  relates  to  the  interest  of 
Mr.  Lane  Fox  himself,  and  as  claiming  under  him.  I  am  of  opinion 
that  he  cannot  It  was  suggested,  that  so  long  as  the  annuitants 
are  paid  in  full,  they  can  raise  no  question,  and  can  claim  no  right 
(I)  47  B.  B.  41  (5  a.  &  Fin.  129). 


252  1868.    CH.     17  BEAV.  488—489.  [r.b. 

FoBD  whatever ;  but  this  Court  cannot  deal  with  a  case  on  the  aBsnmption 
Rackhah.  0^  ^^^^  ^&y  ^^^"^  out  to  be  the  result  on  taking  an  account,  of  which 
I  can  know  nothing  at  present,  and  it  is  obvious,  that  the  income 
may  fall  short,  and  be  insufficient  to  pay  all  the  annuitants  in  full. 
Mr.  Backham  is  entitled  to  say,  ''  I  am  not  to  be  vexed  with  a 
double  account ;  the  surplus  may  on  one  occasion  be  very  small, 
and  in  the  next  year  there  may  be  no  surplus  at  all,  but  a  deficiency ; 
and  I  have  not  been  able  to  pay  the  annuitants  in  full."  The  last 
annuitants  may  say,  that  if  the  account  had  been  properly  taken, 
there  would  be  no  surplus  to  pay  Mr.  Lane  Fox,  or  Mr.  Ford  claim- 
ing under  him,  but  sufficient  to  pay  all  the  annuitants  in  full ;  the 
account  would  then  have  to  be  taken  over  again. 
[489]  It  therefore  appears  to  me,  that  Mr.  Backham  stands  in  a 

fiduciary  relation,  not  to  Mr.  Lane  Fox  alone  (in  which  case  I 
should  have  been  of  opinion  that  such  relation  had  been  transferred 
to  Mr.  Ford,  so  as  to  entitle  him  to  call  upon  Mr.  Backham  to  show 
that  he  had  duly  performed  that  which  he  had  covenanted  to 
perform,  and  to  account  for  the  surplus  after  making  certain  pay- 
ments only);  but  it  is  a  contract  between  him  and  all  those 
annuitants  who  were  parties  to  the  deed,  and  by  which  contract  he 
is  made  a  receiver  of  the  property,  and  covenants  to  pay  them.  The 
distinction  is  plain  and  obvious.  If  Mr.  Fox  had  appointed  Mr. 
Backham  his  receiver,  and  said,  ''  Pay  me  the  surplus,  after  paying 
annuities  to  A.,  B.  and  C,"  Mr.  Fox  would  have  been  the  only 
person  to  whom  Mr.  Backham  would  have  had  to  account ;  and  the 
annuitants,  if  they  had  not  been  paid  in  full,  would  have  been  left 
to  their  own  remedies ;  but  the  moment  he  is  appointed  by  a 
contract  with  all  the  annuitants,  as  well  as  with  Mr.  Lane  Fox,  he 
becomes  the  agent  for  them  all,  and  none  of  them  could  make  him 
account  without  having  the  other  annuitants  present,  in  order  that 
that  account  might  be  properly  and  substantially  taken,  once  for  all. 
Therefore,  although  I  am  of  opinion  that  the  bill  can  be  maintained 
against  Mr.  Backham,  yet  I  think  that  it  is  defective  by  reason  of 
the  other  parties  to  the  deed  not  being  made  parties ;  and  I  shall 
give  leave  to  amend  by  adding  parties. 

Mr.  WiUcock  asked  that  they  might  be  summoned  in  chambers, 
but  the  Court  having  said,  that  this  could  not  be  done,  as  they 
might  insist  on  being  redeemed,  Mr.  WiUcock  agreed,  that  Mr. 
Backham  should  be  dismissed  with  costs,  and  the  common  fore- 
closure decree  was  then  made. 
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WELLS  V.   WELLS.  isss. 

(17  Bcav.  490—494 ;  S.  C.  23  L.  J.  Ch.  691 ;  17  Jur.  1020 ;  2  W.  E.  6.)  ^^^' 

A  testator  gave  the  income  of  his  property  to  P.  and  two  other  persons     ''"^^  Omrt. 
SQocessiTelj  for  life,  and  on  the  death  of  the  survivor,  he  gave  all  his      Romillt, 
property  to  the  eldest  son  then  living  of  W.,  his  executors,  administrators  ^^ 

and  assigns.  W.  had  three  sons,  of  whom  W.  W.  was  the  eldest.  The  [  ^^  ] 
testator,  by  a  codicil,  revoked  so  much  of  his  will  as  related  to  W.  W.,  "  and 
left  F.,  on  the  death  of  the  tenants  for  life,  in  the  fuU  enjoyment  of  all  his 
property : "  Held,  that  the  gift  to  F.  in  the  codicil  enlarged  his  life  estate 
into  absolute  ownership,  and  being  inoonsiBtent  with  the  gift  to  the  eldest 
son  of  W.,  revoked  it,  whether  the  revocation  of  the  gift  to  W.  W.  operated 
as  a  revocation  of  the  gift  to  the  **  eldest  son  of  W."  or  not 

The  testator,  Henry  Wells,  gave  all  his  property  to  his  wife  and 
brother,  John,  successively,  for  life;  and  on  the  death  of  the 
survivor,  he  gave  "the  use,  interest,  income  and  enjoyment  of 
all  his  property  "  to  his  brother  Frederick  Octavius  for  life,  and  on 
the  decease  of  the  survivor  he  gave  all  his  property  "  to  the  eldest 
son  then  living  of  his  late  brother  Captain  William  Wells,  and  to 
his  executors,  administrators  and  assigns  absolutely." 

Captain  William  Wells  had  an  eldest  son,  William  Wells,  and 
two  other  sons,  Grenville  and  Frederick. 

In  1840,  the  testator  made  a  codicil  as  follows :  "  I  revoke  so 
much  of  my  will  as  relates  to  my  nephew  William  Wells,  Esq.,  of 
Holme,  and  I  leave  my  brother  Frederick,  (on  the  death  of  my  wife 
and  my  brother  John),  in  full  enjoyment  of  all  my  property,  hoping 
that  he  will  bring  up  each  of  his  children  in  liberal  principles." 

The  testator  died  in  1840,  and  the  three  sons  of  Captain  William 
Wells  were  then  living.  Frederick  Octavius  Wells  died  in  1848,  when 
the  two  younger  sons  of  Captain  William  Wells  insisted,  that  the 
codicil  did  not  revoke  the  gift  as  regarded  them,  in  case  either  of 
them  survived  the  widow  and  John  Wells.  On  the  other  *hand,  [  •491  ] 
the  representatives  of  Frederick  Octavius  contended,  that  the  codicil 
entirely  revoked  the  gift  in  favour  of  the  other  sons  of  Captain 
William  Wells  and  substituted  Frederick  Octavius  Weils  as  the ' 
testator's  general  residuary  legatee.  A  bill  was  filed  to  obtain  the 
opinion  of  the  Court  as  to  the  proper  construction  of  the  will  and 
codicil. 

Mr.  Uoyd  and  Mr.  Orensidey  for  the  plaintiff,  [contended  that 
the  gift  to  the  eldest  of  William's  sons  was  completely  revoked,  and 
that  to  Frederick  enlarged  into  an  absolute  ownership] . 

Mr.  Beauniont,  for  the  trustees  and  next  of  kin.  [  492  ] 
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Wblu  Mr.  R.  Palmer  and  Mr.  Holhouu,  for  the  defendants  Grenville 

Wells.  Granville  Wells  and  Frederick  Fortescue  Wells : 

A  clear  and  distinct  gift  by  will  cannot  be  revoked  by  general  and 
uncertain  words  in  a  codicil:  Doe  d.  Hearle  v.  Hicks (l).  [They 
contended  that  the  individual  was  excluded  from  taking  as  the 
eldest  of  a  class,  but  omitting  him,  the  gift  remained  undisturbed, 
and  to  be  construed  as  if  he  were  merely  excluded  from  that  class, 
and  that  the  words,  ''I  leave  my  brother  Frederick,"  &c,,  were 
added  merely  to  confirm  the  gift,  and  to  leave  '*  his  brother 
Frederick  in  the  undisturbed  possession  "  of  what  had  already  been 
given  him  by  the  will.] 

[  493  ]       The  Master  of  the  Bolls  : 

I  entertain  no  doubt  as  to  the  propriety  of  the  decision  in  Doe  d. 
Hearle  v.  Hicks,  which  I   have  always  acted   upon.    The   only 
question  is,  whether  the  words  of  this  codicil  are  so  sufficiently 
clear  as  to  leave  no  doubt  on  the  mind  of  the  Court,  that  it 
constitutes  a  distinct  revocation  of  the  gift  to  the  eldest  son  of 
Captain  William  Wells  after  the  death  of  Frederick  Octavius  Wells. 
It  has  been  argued,  that  a  revocation,  as  regards  William  Wells, 
does  not  necessarily   include   the  other   two   nephews,  because, 
if    William    Wells   should   happen    to   die   before    the    survivor 
of  the  three  tenants  for  life,  he  would  not  then  be  the   person 
designated  by  the  will.      But  what  would  have  been  the  effect 
of  the  codicil,  if  it  had  simply  said,  **  I  revoke  so  much  of  mj 
will  as  relates  to  my  nephew  William  Wells  of  Holme,"  omitting 
[  *494  ]       *the  subsequent  words,  and  it  had  happened  that  at  the  death  of 
the  last  tenant  for  life,  William  Wells  had  been  the  surviving  son  ? 
I  apprehend  there  would  have  been  an  intestacy,  because  no  one 
but  William  Wells  could  take  under  the  designation  in  the  will, 
and  as  to  him  the  will  was  distinctly  revoked. 

It  is,  however,  unnecessary  to  speculate  on  what  the  result  of 
that  would  have  been,  for  I  think  that  the  words  of  the  gift  to 
Frederick  are,  by  themselves,  sufficient  to  determine  the  question. 
A  gift  by  a  codicil  cannot  operate  as  a  confirmation  of  a  beqae&i 
contained  in  the  original  will,  with  which  it  is  quite  inconsistent. 
It  must  operate,  if  at  all,  as  a  total  or  partial  revocation. 

In  this  will,  whenever  the  testator  intends  to  give  a  life  interest, 
he  expresses  it  by  the  words  "  for  her  life,"  or  "  for  his  life.*'     Bj 
his  codicil,  he  not  only  revokes  "  so  much  of  the  will  as  relates  to 
(1)  36  R  B.  1  (8  Bing.  475). 
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his  nephew  William  Wells,"  but  he  goes  on  to  state,  "  and  I  leave 
my  brother  Frederick,  on  the  death  of  my  wife  and  my  brother 
John,  in  fnll  enjoyment  of  all  my  property."  That,  undoubtedly, 
is  an  absolute  bequest  to  him  of  all  his  property ;  and  cannot  be 
read  as  a  confirmation  of  the  gift  to  him  in  the  original  will, 
because  that  was  for  life  only,  while  this  is  absolute. 

I  am  of  opinion,  that  there  is  no  serious  doubt  as  to  the  con- 
stmction  of  the  codicil ;  for  whatever  might  have  been  the  testator's 
motives  for  revoking  so  much  of  the  will  as  relates  to  William 
Wells,  the  eldest  son  of  his  brother  Captain  William  Wells,  he  has 
made  his  intention  clear  by  the  gift  to  his  brother  Frederick,  whereby 
the  bequest  to  him  for  life  is  enlarged  into  an  absolute  interest. 

I  must  therefore  make  a  declaration  to  that  effect. 


Wells 
r. 

Wells. 


ATTORNEY-GENERAL   v.   The   ARCHBISHOP   of 

YORK. 

(17  Beay.  495—502.) 

Part  ot  the  property  of  a  foundation  school  consisted  of  an  advowson 
producing  no  income.  The  Coubt  considered,  that,  if  the  parish  were  within 
a  reasonable  distance  and  the  duties  of  it  light,  the  living  might  properly 
be  held  by  the  master  or  usher,  but  that  not  being  the  case,  the  advowson 
was  ordered  to  be  sold  for  the  benefit  of  the  charity,  which  the  Court 
considered  it  had  jurisdiction  to  order. 

The  statutes  of  foundation  of  a  school  (1548)  directed  that  the  rents  of 
the  charity  property  should  not  be  raised  above  the  yearly  rents  then 
payable:  Held,  that  this  direction  was  simply  inoperative,  and  that  the 
most  must  be  made  of  the  property. 

In  a  school,  the  first  object  is  to  provide  a  proper  remuneration  for  a 
competent  master,  and  this  ought  not  to  be  interfered  with  by  the 
institution  of  exhibitions  and  scholarships,  however  useful  in  themselves. 

The  provisions  in  the  statutes  of  foundation,  as  to  the  period  of  attendance 
of  the  master,  may  be  modified  by  the  Court  in  settling  a  scheme. 

In  the  absence  of  express  directions,  it  is  not  incumbent  on  the  school- 
master to  reside  in  the  school-house,  provided  he  lives  within  a  convenient 
distance,  eembie. 

In  raising  costs  out  of  charity  property  by  a  mortgage,  the  Court  is 
anxious  to  provide  for  its  extinction  by  a  sinking  fund. 

Where  the  original  charter  of  foundation  of  a  charity  does  not  exist, 
but  copies  of  it  are  found  in  proper  places,  two  of  them  purporting  to  be 
the  original  charter  in  eoctenso,  and  one  omitting  certain  trusts  found  in  the 
other  two,  the  former  must  be  acted  on,  though  it  appears  that  the  property 
of  the  charity  was  afterwards  diminished,  and  it  is  alleged,  that  in  conse- 
quence  thereof,  the  visitor,  under  the  authority  given  by  the  original 
obartei,  may  have  limited  the  trusts  as  shown  in  the  third  copy. 

I-H  1548,  Robert  Holgate,  Archbishop  of  York,  in  parsuance  of 
[^tt^TS- patent  granted  to  him  by  King  Henry  the  Eighth,  established 
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A.-0.  a  free  school  of  grammar  in  Hemsworth,  and  a  master  thereof  (who 
ThbAbch-  was  to  be  a  corporation)  to  teach  grammar  and  other  knowledge 
"™  BK^'  and  learning,  freely,  without  taking  any  stipend  or  exaction  of  the 
scholars.  And  he  ordained,  that  the  Archbishop  of  York,  and  his 
successors,  should  have  the  nomination  and  gift  of  the  office  of 
master  of  the  school,  and  that  the  master  should  be  versed  in  the 
Hebrew,  Greek  and  Latin  tongues,  and  should  teach  and  inform 
the  same  to  the  scholars  apt  for  the  same,  according  to  his  discre- 
tion, and  that  he  should  have  an  usher  (of  whom  he  should  have 
the  election)  and  to  whom  he  should  pay  41.  yearly ;  that  the  master 

[  *496  ]  should  diligently  apply  himself  to  teach  grammar  and  other  *know- 
ledge  in  the  school,  during  the  hours  mentioned,  commencing  at 
six  or  seven  o'clock  in  the  morning,  according  to  the  season  of  the 
year,  and  that  if  the  master  should  not  pay  such  sums  of  money  as 
therein  directed,  or  should  be  remiss  or  negligent  in  teaching,  i&c, 
the  office  of  schoolmaster  should  be  void ;  and  he  directed,  that  the 
master  should  not  let  the  lands  belonging  to  the  charity  for  more 
than  twenty-one  years,  nor  make  any  new  lease,  during  the  con- 
tinuance of  the  old,  nor  raise  the  rents  above  the  yearly  rents  then 
paid.  And  he  ordained,  that  the  master  should  pay  lOL  yearly  to 
six  poor  scholars,  to  be  appointed  by  the  parson,  curate,  church- 
wardens and  four  of  the  householders  of  the  parish,  and  that  he 
should  take  only  such  fines  or  leases  as  in  the  rental  annexed 
thereto  were  appointed,  which  were  to  be  applied  to  the  reparation 
of  the  schoolhouse  and  building  and  the  maintenance  of  the 
foundation,  and  the  surplus  to  mending  of  the  highways  and 
relieving  the  poor  of  the  parish  and  the  poor  scholars.  These  latter 
provisions,  as  to  the  10^  to  the  poor  scholars,  and  the  application 
of  the  surplus  of  the  fines,  were  not  contained  in  the  copy  of  the 
charter  given  to  the  present  master  on  his  appointment ;  who  con- 
tended, that,  if  in  the  original  charter,  they  were  to  be  presumed 
never  to  have  been  acted  on,  or  to  have  been  duly  and  properly 
withdrawn  from  the  statutes,  by  some  alteration  of  the  foundation, 
in  pursuance  of  the  power  given  to  the  Archbishop  as  visitor  by  the 
charter,  of  making  and  altering  the  ordinances.  The  same  charter 
established  not  only  the  school  at  Hemsworth,  but  two  otiiex 
schools,  of  which  the  Archbishop  was  made  visitor;  and  four 
copies  of  it  were  made  and  deposited,  one  with  the  Archbishop, 
another  with  the  Dean  and  Chapter,  a  third  with  the  Archdeacon, 
and  a  fourth  with  the  master ;   but  the  originals   did  not  now 

[  •497  ]       exist.     Copies,  however,  were  found  in  three  of  *the  prescribed 
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reposxtorieB,    two  of   which  were  complete,  and   nearly   agreed        A.o. 
with  each  other;  but  the  third,  handed  down  from  master  to    thkAboh- 
master,    and   produced    by    the  present   master,  was   imperfect     ®'yobk.^' 
and  apparently  mutilated,  the  paging  of  the  document  not  being 
eontinaous. 

The  information  prayed  a  declaration,  that  the  system  of 
letting  at  inadequate  rents,  and  at  fixed  fines,  was  improper, 
and  that  an  account  should  be  taken,  and  a  scheme  settled,  and 
that  the  master  ought  to  give  his  daily  personal  attendance  in  the 
schooL 

The  master  (the  Bev.  John  Baines  Graham)  who  had  been 
appointed  in  1882,  insisted,  that  he  was  not  bound  to  reside,  nor  to 
teach  anything  but  Hebrew,  Greek  and  Latin,  nor  to  attend  at  the 
school,  except  at  reasonable  hours ;  but  he  stated,  that  there  had 
been  few  applications  to  him  to  teach  the  learned  languages,  and 
that  he  had  taught  reading  and  writing  at  a  small  charge,  which 
he  had  been  in  the  habit  of  making  up  to  1846,  when  it  was  dis- 
continued, and  an  arrangement  was  made  with  the  parishioners, 
whereby  he  appointed  a  resident  assistant  to  teach  the  boys 
at  the  school  the  several  branches  of  an  English  education 
gratuitously,  he  himself  receiving,  at  his  vicarage  of  Falkirk 
(two  miles  distant  from  the  school)  such  boys  as  wished  to  learn 
Latin,  &c.,  and  exchanging  duties  with  his  assistant  one  day  in 
each  week. 

The  property  of  the  school  consisted,  among  other  things,  of  the 
rectory  of  Synnington,  situate  at  a  distance  of  upwards  of  forty 
miles  from  the  school,  and  certain  property,  originally  conveyed  to 
it,  had  been  afterwards  reconveyed  or  surrendered  by  the  master  to 
the  Archbishop ;  and  in  consequence  of  this  diminution  *of  its  t  *^*^  ] 
endowment,  it  was  alleged,  that  the  original  trusts,  as  set  out  in 
the  original  charter,  were  curtailed  as  to  their  objects,  and  that  the 
doeament  produced  by  the  master  was  a  copy  of  the  new  charter, 
modified  by  the  Archbishop,  so  as  to  meet  the  new  state  of  things ; 
of  this  there  was  no  evidence. 

The    SdicUor-General    and    Mr.    T.    H.    Terrell,    for    the 
information : 

Though  the  present  master,  no  doubt,  has  greatly  improved  the 
system  he  found  in  operation  when  he  was  appointed,  still  the 
school  is  a  grammar  school  for  teaching  the  learned  languages, 
and,  d€  facto,  the  mastership  has  been  converted  into  a  sinecure* 
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A..G.  The  master  is  resident  at  a  distance  of  two  miles  from  the  school, 
The  a'bch-  ^i^d  attends  only  once  a  week,  though  he  and  the  usher  are  required, 
*  YoM.^'  by  the  constitution  of  the  school,  to  attend  ten  hours  daily,  under  a 
penalty  of  forfeiture  of  ofiBce,  which  the  present  master  is  now 
liable  to.  A  large  school  for  poor  children  should  be  established, 
with  exhibitions  for  the  most  deserving;  the  defendant,  Mr.  Graham, 
must  be  required  to  elect  between  his  living  of  Falkirk  and  the 
mastership  ;  and,  if  he  should  choose  the  latter,  he  must  live  in  the 
house,  and  devote  his  whole  time  to  the  duties  of  the  school.  A 
scheme  should  be  settled,  and  the  property  let  at  its  fall  value; 
the  advowson  of  Synnington  should  be  sold,  and  the  proceeds 
applied  as  part  of  the  charity  funds. 

Mr.  Faber,  for  the  Archbishop  of  York. 

Mr.  R.  Palmer  and  Mr.  (?.  L.  Ru$9ell,  for  the  master : 

The  statutes  constitute  the  master  a  body  corporate,  and  direct  him 
to  pay  41.  a  year  to  the  usher ;  and  there  is  nothing  more  in  his  copy 
of  the  charter.  The  result  is,  that  lands  are  given  to  a  corporation 
sole,  and  the  master  is  charged  with  a  certain  sum  only,  and  there- 
[  •499  ]  fore  *he  takes  the  rest  for  himself.  The  instrument  coming  out  of 
the  master's  possession  is  the  true  one,  and  by  that  he  has  property 
given  to  him  with  certain  burdens,  and  no  direction  as  to  the  rest, 
except  that  he  is  not  to  raise  the  rents,  or  take  other  than  certain 
fines  mentioned.  The  Archbishop  was  to  have  power  to  change  tiie 
constitutions,  and  the  presumption  is,  that  he  did  so,  for  the  master 
surrendered  part  of  the  estate  to  the  Archbishop,  and,  the  income 
having  been  lessened  in  value,  the  Archbishop  struck  out  the  latter 
clauses. 

The  Master  of  the  Bolls  : 

It  has  scarcely  been  disputed,  and  it  must  be  inferred,  Uiat  the 
document  stated  in  extenso  by  the  SoUciUyi'-General  was  the  original 
document  published  by  the  Archbishop,  the  founder  of  this  charity. 
But  I  am  asked  further  to  infer,  by  reason  of  the  re-conveyance  to 
the  Archbishop  of  a  certain  portion  of  this  property,  by  which  part 
of  it  was  taken  away  from  the  charity,  and  in  the  absence  of  any 
further  evidence,  that  the  other  document,  which  is  evidently  in  a 
handwriting  of  a  much  later  period,  and  does  not  even  purport  to 
be  complete  (for  the  paging  does  not  go  on  continuously),  was  the 
document  by  which  the  Archbishop  ultimately  limited  and  stated 
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the  full  extent  of  his  intentions  and  objects.    I  cannot  come  to  any        A.-a. 
such  conclusion ;  I  believe  that  the  document  in  extenso  contains    the  abch- 
the  rules  provided  by  the  Archbishop  for  the  government  of  this     *^yohk^' 
sehool,  and  that  no  alteration  was  made  in  them  by  him.    I  must, 
therefore,  regulate  this  school  according  to  that  document,  so  far 
as  the  altered  state,  circumstances  and  law  of  the  country,  will 
allow. 

In  the  first  place,  it  is  manifest,  that  the  regulation  respect- 
ing the  non-increase  of  the  rents  and  fines  is  considered  *in  [  *50o  ] 
this  Court  as  merely  inoperative.  It  is  wholly  ineffectual,  and 
has  been  frequently  so  held  by  this  Court.  There  must, 
therefore,  be  an  inquiry  as  to  what  leases  there  are,  and 
whether  any  steps  should  be  taken  with  respect  to  them;  and 
the  property  must  be  placed  on  such  a  footing  as  will  make  it  most 
productive. 

Looking  at  this  document,  I  find  it  very  strict  and  particular, 
in  requiring  the  personal  superintendence,  daily,  of  the  school- 
master.   But  I  am  not  prepared  to  say  (provided  the  school  can 
be  efficiently  managed  without  that  exact  attendance)  the  Court 
will  consider  it  to  be  of  the  essence  of  the  duty  of  the  schoolmaster, 
that  he  should  actually  be  in  the  school  from  six  o'clock  in  the 
morning  to  six  o'clock  in  the  evening  during  the  summer  months, 
and  from  seven  o'clock  in  the  morning  to  five  o'clock  in  the  evening 
daring  the  winter  months.     That  may  depend  on  what  is  most  for 
the  benefit  of  the  school ;  but  I  entertain  no  doubt  that  the  personal 
superintendence  of  the  master  is  of  the  greatest  value  to  the  school, 
and  that  it  must  be  given  daily,  with  such  a  reasonable  allowance 
for  vacations  as  may  be  arranged  upon  the  settlement  of  a  scheme. 
Provided  that  personal  superintendence  be  given,  I  am  not  at  this 
moment  prepared  to  say  (although  that  is  rather  a  matter  for  con- 
sideration on  the  settlement  of  the  scheme),  that  it  is  absolutely 
necessary  that  he  should  reside  in  the  schoolhouse,  if  he  resides 
within  such  a  moderate  distance  as  will  enable  him  fully  to  perform 
those  duties.    But  I  am  of  opinion,  that  in  the  settlement  of  a 
scheme,  the  Court  cannot,  either  on  the  footing  of  the  regulations 
imposed  by  the  founder,  or  in  their  absence,  consider  that  the 
superintendence  of  the  master  once  a  week  would  be  sufficient  to 
satisfy  those  conditions.    I  think  it  is  proper,  therefore,  that  there 
should  be  a  scheme  to  consider  the  mode  in  *which  this  school      [  *60i  ] 
should  be  regulated  for  the  future,  and  upon  that  the  whole  matter 
will  be  open  before  me. 

17—2 
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A..O.  I  repeat  the  observation  I  have  before  made,  that,  in  my  opinion, 

Thb  Arch-  ^^  benefit  is  done  to  a  school,  by  endeavouring  to  limit  the  remonera- 
BI8HOP  OP  tion  of  the  schoolmaster  to  such  an  extent,  as  will  not  seeare  the 
services  of  a  man  of  ample  and  competent  ability  daily  to  perform 
the  functions  which  belong  to  his  office,  under  the  notion  that  a 
part  of  the  revenues  of  the  school  can  be  more  usefully  employed 
in  instituting  exhibitions.  Exhibitions  and  scholarships  are,  no 
doubt,  very  useful  to  a  school,  if  sufficient  means  be  left  for  pro- 
viding ample  instruction ;  but  I  am  of  opinion  that  such  instmc- 
tion  is  the  first  thing  to  be  provided.  Without  binding  myself 
as  to  what  I  shall  do  when  the  scheme  comes  before  me  in 
chambers,  I  throw  this  out  as  being  the  general  view  I  take  of 
this  subject. 

I  have  felt  some  difficulty  with  respect  to  the  advowson.  If  the 
vicarage  had  been  in  the  same  parish,  or  within  a  reasonable 
distance,  and  the  parochial  duties  had  not  been  very  severe,  I 
should  have  thought  that  the  master,  or  the  usher,  might  also 
have  usefully  filled  the  office  of  vicar  of  the  parish;  but  if,  as  I 
am  informed,  it  is  at  such  a  distance  as  to  render  the  performance 
of  the  duties  of  both  offices  totally  incompatible,  it  becomes 
impossible  to  permit  it.  In  that  case  I  am  disposed  to  concur 
with  the  Solicitor-General  in  thinking,  that  the  better  course  would 
be  to  sell  the  advowson,  and  invest  the  produce  for  the  benefit  of 
the  school.  I  apprehend  that  there  can  be  little  doubt  that  this 
Court  has  the  power  of  disposing  of  the  vicarage  for  the  benefit  of 
the  charity,  and  that  had  therefore  better  be  done. 
[  502  ]  No  species  of  blame  can  attach  to  the  present  master,  and  I  shall 

certainly  give  him  his  costs  out  of  the  charity  estate.  But  there 
is  this  difficulty;  I  object  to  a  charity  being  burdened  with  a 
mortgage,  for  the  purpose  of  paying  costs,  unless  at  the  same  time 
a  sinking  fund  is  provided  for  its  repayment.  This  I  suggest,  in 
order  that  the  Solicitat'-Oeneral  may  consider  in  what  way  it  would 
be  best  to  frame  the  decree. 
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GREEN8LADE  v.  DARE(l).  issa. 

(17  Beav.  502— 506.)  AW^O. 

On  ihe  principle  of  protecting  property  pending  litigation,  the  Court  will,  ^^^  Churi. 

in  a  suit  to  impeach  a  conveyance  of  an  adyowson,  restrain  the  institution  Romillt, 

of  a  clerk,  even  as  against  a  defendant  claiming  to  be  a  purchaser  for  ^'^ 

valuable  consideration  without  notice  under  it.  [  502  ] 

This  was  a  motion  to  dissolve  an  injunction,  restraining  the 
Bishop  of  Bath  and  Wells  from  instituting  to  the  rectory  of 
Chipstable  the  Bev.  Walter  Dare,  or  any  other  clerk,  presented 
by  the  defendant  Charles  Holcombe  Dare. 

On  the  24th  of  June,  1815,  the  Bev.  Simon  Slocombe  Bichards 
(the  rector),  in  consideration  of  1,00(M.  conveyed  the  advowson  and 
the  manor  of  which  he  was  seised  in  fee,  to  John  Clarige,  his  heirs 
and  assigns ;  and  on  the  same  day,  he  demised  the  rectory  and 
the  tithes  (then  of  the  yearly  value  of  8502.)  to  Clarige,  during  his 
(Mr.  Bichards')  life,  or  so  long  as  he  should  continue  rector,  at  the 
yearly  rent  of  lOOZ.  The  bill  alleged  that  the  receipt  of  the  1,0002. 
was  not  indorsed  on  the  conveyance,  and  that,  in  fact,  that  sum 
had  never  been  paid,  and  was  an  inadequate  consideration ;  that 
Mr.  Bichards  was,  then  and  previously  thereto,  of  unsound  mind, 
and  incapable  of  managing  his  afifairs;  and  that  the  sale  was 
fraudulent. 

Clarige  afterwards  sold    the  advowson   and  manor,  *and  his       [  *503  ] 
interest  in  the  rectory  and  tithes,  and  ultimately  the  advowson 
became  vested  in  the  defendant  Dare. 

Mr.  Bichards,  in  1810,  obtained  from  the  Bishop  licence  for  non- 
residence,  on  account  of  infirmity  or  derangement  of  mind  (as  the  • 
bill  alleged),  and  this,  at  the  time  of  the  conveyance,  Clarige,  with 
whom  Mr.  Bichards  resided,  knew  or  might  have  known. 

Mr.  Bichards,  subsequently  to  1815,  went  to  America,  and  he 
returned  in  1828.  On  the  9th  of  February,  1852,  a  commission 
de  lunatico  was  issued  against  him,  and  he  was  found  to  be  a  person 
of  unsound  mind  from  the  1st  of  January,  1826,  and  not  from  an 
earlier  period,  there  being  no  evidence  given  as  to  the  state  of  his 
mind  while  in  America. 

Mr.  Bichards  died  on  the  19th  of  April,  1853,  intestate,  leaving 
the  plaintiffs,  Elizabeth  Greenslade  and  Mary  Greenslade,  his  co- 
heiresses-at-law,  who  filed  their  bill  against  Mr.  Dare  and  the 
Bishop  of  Bath  and  Wells,  to  set  aside  the  conveyance  of  1815,  as 

(1)  The  bill  was  ultimately  dismissed      in  20  Beav.  284;  24  L.  J.  Oh.  490;  1 
with  eoflis  at  the  hearing,  as  reported     Jur.  N.  S.  394. 
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OBBEN8LADE  fraudalent  and  void,  and  to  restrain  the  defendant  Dare  from 
Dabe.        suing  oat  a  writ  of  quare  impedit  against  the  Bishop  to  compel 
institution  of  any  clerk  presented  by  him,  and  to  restrain  the 
Bishop  from  instituting  such  clerk. 

In  July,  1858,  the  plaintiffs  obtained  an  injunction  restraining 
institution  of  the  defendant  Dare's  clerk  by  the  Bishop.  The 
defendant  Dare  put  in  his  answer,  stating  that  he  was  a  purchaser 
for  valuable  consideration  without  notice.  He  now  moved  to  dissolve 
the  injunction.  The  plaintiffs  resisted  the  motion,  on  the  ground 
that  if  the  defendant  Dare's  clerk  were  once  instituted  he  conld  not 
be  removed,  and  the  question  at  issue  would  thereby  be  practically 
determined. 

[  5(H  ]  Mr.  Lloyd  and  Mr.  C.  Brown,  for  the  motion,  [cited  Price  v. 

Berrington  (i) ;  Hiern  v.  MiU  (2),  and  contended  that  the  defendant, 
who  was  a  purchaser  for  valuable  consideration  without  notice, 
ought  not  to  be  restrained  from  the  exercise  of  his  legal  right  of 
presentation] . 

Mr.  R.  Palnier  and  Mr.  Kar$lake,  for  the  plaintiffs. 

The  Master  of  the  Bolls: 

The  principle  on  which  this  Court  has  acted,  and  ought  to  act, 
in  cases  of  this  description  is  clear.  I  consider  that  one  of  the 
most  valuable  functions  of  this  Court  is  to  preserve  property 
pending  litigation.  When  I  was  applied  to,  in  this  case,  for  an 
ex  parte  injunction,  I  was  told,  that  the  plaintiffs  claimed  the 
advowson  as  heirs  of  the  original  owner,  and  that  the  defendant 
claimed  it  as  purchaser,  I  will  assume,  without  notice.  It  then 
appeared  to  me,  that  the  determination  of  the  questions  between 
the  parties  would  be  precluded,  if  the  Ordinary  were  allowed, 
pending  the  suit,  to  induct  the  defendant's  clerk  into  the  living, 
as  he  would  become  irremovable.  In  point  of  fact,  the  litigation 
would  be  determined  in  the  defendant's  favour,  not  only  wiihont  a 
hearing,  but  without  the  possibility  or  means  of  a  hearing,  for  tiie 
[  ♦SOS  ]  Ordinary  possesses  none.  *I  thought,  therefore,  .that  it  was  fitting 
to  restrain  the  filling  up  of  the  living  until  I  had  heard  more  of 
the  case. 

An  application  is  now  made  to  dissolve  that  injunction,  by  the 
defendant,  who  claims  to  be,  and  brings  forward  a  great  deal  of 
(1)  87  E.  E.  157  (3  Mac.  &  G.  486).  (2)  9  B.  B.  149  (13  Vee.  114). 
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evidence  for  the  parpoee  of  establishing,  that  he  is  a  purchaser  for  Oreknslade 
valuable  consideration  without  notice,  and  that  the  plaintiffs  have        darb. 
no  right  whatever  to  a  decree  in  this  cause. 

If,  upon  this  motion,  I  should  be  of  opinion  that  the  defendant 
had  made  out  that  case  upon  the  affidavits,  and  I  acted  accord- 
ingly, and  allowed  the  Ordinary  to  induct  his  clerk,  that  would 
not  stop  the  cause.  The  plaintiffs  would  be  entitled  to  bring  it 
to  a  hearing,  and  upon  the  hearing  of  the  cause,  upon  the 
evidence  regularly  taken,  I  might  come  to  an  opposite  and 
different  conclusion.  What  possible  means  should  I  then  have 
of  setting  the  matter  right  ?  It  is  true,  as  was  observed  by 
Mr.  Brown,  that  this  Court  now  gives  great  facilities  for  deter- 
mining questions  upon  motions,  but  the  modern  practice  has  made 
no  difference  in  this:  that  the  questions  in  issue  between  the 
parties  are  to  be  tried  at  the  hearing  of  the  cause ;  and  although 
this  Court  regards  with  favour  the  case  of  a  purchaser  for  valuable 
consideration  without  notice,  yet  there  being  a  real  question  in 
the  cause  between  the  plaintiff  and  the  defendant,  it  does  not  allow 
the  defendant  to  take  the  fruit,  on  an  allegation  on  his  part,  even 
though  supported  by  evidence,  until  the  hearing  of  the  cause,  for 
then,  and  not  until  then,  is  the  question  in  the  cause  to  be  deter- 
mined. Take  the  familiar  illustration  which  Mr.  Lloyd  himself 
suggested :  suppose  there  is  money  in  the  funds,  which,  in  default 
of  appointment  by  the  tenant  for  life,  belongs  to  A.  B.,  and  that 
upon  the  death  of  the  tenant  *for  life,  A.  B.  filed  a  bill  in  this  Court,  L  *506  ] 
sayings  **  I  am  entitled  to  this  fund  in  default  of  appointment ;  and 
although  an  appointment  has  been  made,  yet  it  was  improperly 
obtained,  and  would  be  set  aside  in  this  Court."  If  I  were  informed 
that  the  trustee  was  about  to  transfer  the  money  to  either  of  the 
parties  (it  would  be  indifferent  to  me  which),  I  should  preserve  that 
property  by  restraining  the  transfer  to  any  one,  in  order  that,  at 
the  hearing  of  the  cause,  the  Court  might  have  the  means  of  giving 
it  to  the  person  who  then  made  out  his  right  to  it. 

I  express  no  opinion  whether  this  cause  will  be  more  properly 
tried  at  law  or  in  equity,  but  of  this  I  am  confident,  that  it  must  be 
tried  in  one  or  other  of  these  places ;  and  if  I  dissolve  the  injunc- 
tion, and  the  Ordinary  were  thereupon  to  induct  a  clerk,  the  result 
would  be,  that  it  could  not  be  tried  with  any  effect  either  at  law  or 
in  this  Court.  I  will  give  every  possible  facility  for  having  the  cause 
speedily  tried,  but  I  am  of  opinion  that  I  must  refuse  this  motion. 
Beserve  the  costs  of  it. 
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185S.  CROWE  V.  CRI8F0RU(l). 

^f!L^^'  (17  Beav.  607-510.) 

Bolls  Qmrt.  j^  teatator  gave  his  freehold,  copyhold  and  leasehold  estates,  and  all  his 

BoHiLLT,  stocks,  shares  and  personal  estate,  to  trustees,  in  trust  to  receive  the 

'  <*  rents,"  issues  and  profits,  and  thei-eout  to  keep  the  houses,  &c.  in  good, 

[  ^^  1  substantial  and  tenantable  repair,  and  renew  his  leaseholds,  &c,  and  then 

to  pay  "the  net  income  arising  from  the  residuary  real  and  personal 

estate  "  to  his  wife  for  life :  Held,  first,  that  the  wife  was  entitied  to  the 

enjoyment  in  specie ;  and,  secondly,  that  all  ordinary  repairs  were  to  be 

paid  out  of  the  income,  but  not  such  extraordinary  repairs  as  would  amount 

to  rebuilding  the  houses. 

Part  of  the  testator's  property  being  at  his  death  invested  on  insufficient 
securities,  an  inquiry  was  also  directed,  whether  any  and  which  of  the  out- 
standing debts  due  to  the  testator  should  be  got  in. 

William  Crowe,  by  his  will,  appointed  Alexander  Orisford  and 
John  Crowe  trustees  and  executors  thereof ;  and  subject  to  certain 
devises  and  bequests,  including  a  bequest  to  bis  wife  Eliza  Crowe, 
of  furniture,  plate,  &c.,  for  life,  he  devised  and  bequeathed  all  other 
his  freehold,  copyhold  and  leasehold  estates  whatsoever,  and  where- 
soever, and  all  his  stocks,  funds  and  securities,  shares  in  public 
Companies,  and  other  his  personal  estate  whatsoever,  unto  his  said 
trustees,  their  heirs,  executors,  administrators  and  assigns,  upon 
trust  to  receive  the  rents,  issues  and  profits  thereof,  and  thereout  to 
keep  all  the  houses  and  buildings  in  good,  substantial  and  tenant- 
able  repair,  to  pay  the  premiums  for  insuring  the  same  from  fire, 
and  all  other  outgoings  usually  paid  by  landlords,  and  also  to  pay 
the  renewal  fine  and  expenses,  whenever  any  of  his  leasehold  estates 
should  come  in  course  of  renewal,  and  all  other  expenses  attending 
the  performance  of  the  trusts  of  that  his  will ;  and  then,  upon  trust 
to  pay  the  net  income  arising  from  his  said  residuary  real  and  per- 
sonal estates  unto  his  wife  Eliza  Crowe,  for  and  during  the  term  of 
her  natural  life.  And  from  and  immediately  after  his  decease,  he 
gave,  devised  and  bequeathed  all  his  residuary  real  and  personal 
estates  unto  the  plaintiffs  John  M.  Crowe  and  William  M.  Crowe,  to 
hold  to  their  heirs,  executors,  administrators  and  assigns,  according 
[  ^608  ]  *to  the  nature  and  tenures  of  the  said  estates,  respectively,  share 
and  share  alike. 

The  testator  died  in  1862.  His  estate,  at  the  time  of  his  death, 
consisted  of  several  freehold,  copyhold,  and  leasehold  properties, 
of  various  sums  of  money  secured  upon  mortgages,  bonds,  bills 
and  notes,  of  various  shares  in  public  Joint-stock  Companies,  and 
of  other  particulars. 

(1)  In  re  Game  [1897]  1  Oh.  881,  66  L.  J.  Ch.  505,  76  L.  T.  450. 
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Some  of  the  hoases,  part  of  the  property,  were  ont  of  repair  at       Obowb 
the  testator's  death,  and  were  nearly  all  held  upon  lease  from    cbisiobd. 
colleges  at  Cambridge,  without  any  covenant  for  renewal.    Several 
of  the  mortgages  upon  the  leaseholds  were  insufficient  securities, 
aecording  to  a  valuation  taken  by  the  executors. 

Three  questions  arose  upon  the  construction  of  the  will:  first, 
whether  the  repairs  of  the  houses  were  to  be  borne  by  the  corpus 
or  the  income  of  the  estate ;  secondly,  whether  Mrs.  Crowe  was  to 
enjoy  the  income  in  specie ;  and  thirdly,  whether  such  of  the 
mortgages,  as  were  on  insufficient  securities,  should  be  called  in. 

Mr.  Uoyd  and  Mr.  Hobhouse,  for  the  plaintiffs  (the  remainder 
men) : 

The  houses  were  very  much  out  of  repair  at  the  testator's  death, 
and  the  widow  insists  that  they  ought  to  be  put  into  repair  at  the 
expense  of  the  estate,  and  afterwards  out  of  the  income,  but  no 
each  distinction  can  be  maintained,  for  the  paym^it  of  renewal 
fines,  premiums  for  insurance,  &c.,  are  also  directed  out  of  the 
income. 

As  to  the  enjoyment  in  specie,  it  is  clear  the  wife  was  not  to  have 
the  whole  income  of  the  property,  which  was  *of  a  perishable  nature,  [  *509  ] 
for  the  testator  gives,  the  proceeds  of  the  whole  property  to  the 
trustees,  to  enable  them,  among  other  things,  to  renew  and  give 
the  leaseholds  a  permanent  character.  And  so  far  from  the 
direction  to  keep  in  repair  being  an  argument  in  favour  of  the 
widow,  it  leads  to  the  opposite  conclusion,  for  the  testator  has 
endeavoured  to  give  to  the  leaseholds  a  permanent  and  imperish- 
able nature.  The  case  is  even  stronger  than  Howe  v.  Lord  Dart- 
mouth (1).  The  shares,  though  not  a  wearing-out  property  like  the 
leaseholds,  ought  to  be  converted  :  Thornton  v.  Ellis  (2). 

Mr.  Glasse  and  Mr.  Welford,  for  the  executors. 

Mr.  R.  Palmer  and  Mr.  J.  W.  Stephen,  for  the  widow : 

The  direction  given  in  the  will  to  the  executors  ''  to  keep  all  the 
houses  and  buildings  in  good  repair,"  implies,  that  the  houses  are,  in 
the  first  instance,  to  be  put  into  repair  at  the  expense  of  the  estate, 
uid  then  to  be  kept  in  necessary  repairs  out  of  the  income.  As  to  the 
enjoyment  in  specie,  it  is  clear  on  the  authorities,  that  the  widow  is 
mtitled  to  the  income  of  the  leaseholds  in  specie,  for  the  testator 
(1)  6  B.  B.  96  (7  Vea.  137  a).  (2)  92  B.  B.  380  (16  Beav.  193). 
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cbowb       expressly  gives  her  the  net  income  of  the  rents,  &c. ;  and  as  to 
Crisfobdi     ^^  shares,  they  are  of  a   more  permanent  nature  and  ought  to 
follow  the  same  rule. 

The  Mastbb  of  the  Bolls  : 

This  is  not  a  case  for  conversion.  A  current  of  authorities  has 
established  the  rule(i),  that  where  "rents"  are  referred  to,  the 
person  taking  a  life  estate  is  entitled  to  the  enjoyment  of  the  pro- 
[  *5io]  perty  in  specie ;  and  besides,  *the  provision  as  to  paying  fines  for 
renewal  and  keeping  in  repair,  with  respect  to  the  leaseholds,  shows, 
that  they  were  not  to  be  converted.  In  this  case,  therefore,  the 
widow  is  entitled  to  enjoy  the  property  in  specie.  But  such  enjoy- 
ment in  specie  is  not  any  impediment  to  the  trustees  getting  in  any 
outstanding  estate  which  may  be  placed  upon  insufficient  security 
and  investing  it  in  proper  securities.  There  must  be  an  inquiry 
whether  any  and  which  of  the  outstanding  debts  due  to  the  testator 
should  be  got  in. 

As  to  repairs,  ''  keeping  in  repair  "  means  to  expend  money  in 
putting  the  leaseholds  in  repair,  assuming  them  to  be  out  of 
repair.  They  must  be  put  in  repair,  from  time  to  time,  out  of  the 
income,  that  is,  in  ordinary  repair ;  but  the  income  is  not  to  be 
applied  in  such  extraordinary  repairs  as  would  be  equivalent;  to 
re-building  the  house. 


1853. 
Nov.  17. 

BolU  Court. 

Roil  ILLY, 
M.B. 

[510] 


In  re  ANDREWS. 

(17  Beav.  510—615.) 

The  Court  of  a  Revising  Barrister  is  not  "  a  court  of  law  "  within  the 
Solicitors*  Act,  so  as  to  exclude  the  jurisdiction  of  this  Court  to  order  the 
taxation  of  a  bill  containing  items  for  husiness  done  in  that  Court 

Mr.  Andrews,  a  solicitor,  was  employed  by  Sir  Montague 
Cholmeley,  in  respect  of  some  election  matters.  Having  delivered 
his  bill  of  costs.  Sir  Montague  obtained  an  order  of  course  at  the 
Bolls  for  its  taxation,  on  the  allegation,  that  the  bill  "  did  not 
contain  any  item  for  business  done  in  either  of  the  courts  of  lav 
or  equity." 

The  bill,  however,  under  the  date  of  the  20th  August,  1851. 
contained  the  following  items :  "  Attending  to  and  conducting  the 
registration  for  the  Lincoln  district  of  the  parts  of  Lindsej  for  thii 

year,  according  to  agreement,  252." 

*  *  »  ♦  ♦ 

(1)  See  Goodenough  v.  Tremamondo,  60  R.  E.  262  (2  Beav.  512);  but  ia 
that  case  there  were  no  freeholds. 
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Mr.  Andrews  now  moved  to  discharge  the  order  for  taxation.  in  ra 

Ain>REW8. 


[511] 


Mr,  Lloyd  and  Mr.  HaUett,  in  support  of  the  motion : 

The  Solicitors'  Act  (6  &  7  Yict.  c.  78,  s.  87)  authorizes  the  Lord 
Chancellor  or  Master  of  the  Bolls  to  order  the  taxation  of  a  bill,  in 
ease  the  business,  or  any  part  thereof,  has  been  transacted  in 
chancery,  or  in  any  other  court  of  equity  or  in  bankruptcy  or 
lanacy,  ''or  in  case  no  part  of  such  business  shall  have  been 
transacted  in  any  court  of  law  or  equity."  But  if  any  part  of 
saeh  business  shall  have  been  transacted  in  any  other  Court,  the 
Qaeen*s  Bench,  &c.,  are  authorized  to  make  the  order. 


Mr.  R.  Palmer  and  Mr.  Shapter,  contra :  [  612  ] 

The  Court  of  the  Bevising  Barrister  is  not  a  court  of  law ;  it  is 
a  court  of  registration  only,  wherein  the  rights  of  contending 
parties  are  not  decided.    ♦    *    * 

Mr.  lAoydy  in  reply. 

The  Mabteb  of  the  Bolls: 

I  am  of  opinion  that  the  Court  has  jurisdiction  to  *order  the      [  *513  ] 
taxation  of  this  bill.    The  statute  says,  that  ''  in  case  no  part  of 
such  business  shall  have  been  transacted  in  any  court  of  law  or 
equity,"  the  Lord  Chancellor  or  the  Master  of  the   Bolls   may 
order  the  taxation  of  a  bill. 

The  only  question  is,  whether,  on  the  construction  put  on  those 
words,  the  business  mentioned  in  this  case  comes  within  the 
definition  "  business  transacted  in  a  court  of  law." 

The  first  thing  which  struck  me,  as  it  did  Lord  Lyndhurst  in 
lU  GaitskeU,  was  the  generality  of  these  words,  "  business  trans- 
acted in  any  court  of  law  or  equity."  Lord  Lyndhurst  says,  "it 
appears  that  those  words  are  borrowed  from  the  statute  of  Geo.  IL, 
where  they  have  been  repeatedly  the  subject  of  judicial  decision  ; 
and  the  doctrine  of  all  the  cases  is,  that  to  come  within  the 
meaning  of  those  words,  the  business  must  be  some  proceeding 
either  in  a  suit  or  with  a  view  to  a  suit."  This  is  the  key  to  the 
consiraction. 

The  question  here  is,  whether  the  items  which  are  here  stated, 
''  attending  to  the  registration  of  Lincolnshire  in  the  year  1851," 
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In  re  is  a  proceeding  either  in  a  suit,  or  with  a  view  to  the  suit,  in  a 
court  of  law  or  equity  ?  That  is  the  question  I  have  to  consider 
in  this  case. 

I  am  of  opinion,  though  I  do  not  know  whether  it  is  neeessai; 
to  oome  to  a  conclusion,  that  the  Registration  Court  is  not  a 
court  of  law  or  equity  within  the  statute.  I  concur  in  an 
observation  of  Mr.  Palmer,  that  the  mere  fact  of  calling  it  a 
*'  court "  does  not  make  it  a  court  of  law  or  equity.  It  is  a  oonrt 
of  registration;  its  object  is  not  to  determine  rights  between 
[  *fti^  ]  contending  parties,  but  the  rights  of  persons  to  exercise  *bigh 
constitutional  functions,  and  to  ascertain  who  are  entitled  to  exercise 
these  lights ;  and  although  many  nice  questions  may  arise,  and 
although  the  rights  as  between  parties  may  have,  incidentally,  to 
be  determined  by  the  Revising  Barrister,  still  there  is  no  suit  or 
action  between  parties,  though  one  person  claims  a  vote  and  another 
objects  to  it.  The  whole  object  is,  to  perfect  and  make  accuiaie 
the  list  of  persons  qualified  to  exercise  the  functions  of  voters.  It 
is  easy  to  illustrate  it  thus :  In  the  Court  of  Conmion  Council  or 
of  Aldermen  a  question  might  arise,  in  which  it  might  be  necessary 
to  employ  a  solicitor,  but  that  would  not  make  them  courts  of  law 
or  equity  within  the  statute. 

I  am  strengthened  in  this  by  the  fact,  that  there  is  no  observation 
which  has  been  made  as  regards  the  Registration  Courts,  which 
would  not  equally  apply  to  the  Court  of  Bankruptcy,  and  yet  the 
Act  specified  proceedings  in  bankruptcy  or  lunacy,  which  would  be 
unnecessary  if  they  were  courts  of  law  or  equity.  Even  if  Registra- 
tion Courts  were  considered  courts  of  law,  still  it  would  be  difficult 
to  hold,  that  the  objecting  to  a  vote  or  the  defending  the  right  to 
be  on  the  list  of  voters,  on  behalf  of  a  candidate,  would  be  a  pro- 
ceeding  either  in  a  suit  or  with  a  view  to  a  suit  on  his  part  I 
cannot  distinguish  this  from  the  employment  of  a  solicitor  to  go 
into  Court  and  take  a  note  of  the  proceedings  in  which  the 
employer  might  be  materially  interested,  and  might  consider  of 
importance  to  him,  but  to  which  he  was  no  party.  That  would  not 
be  a  proceeding,  either  in  a  suit  or  with  a  view  to  a  suit  In  that 
view,  it  is  impossible  to  say,  that  this  is  a  proceeding  in  a  court  of 
law  or  equity  within  the  meaning  of  the  statute.  It  is  said,  thai 
the  bill  ought  to  be  taxed  at  law,  bat  this  is  merely  saying  that  it 
[  ^515  ]  is  taxable  by  a  different  officer,  on  the  same  principles ;  *and  it  is 
admitted,  that  there  is  no  taxing  officer  in  the  Registration  Court. 
I  was  struck  with  the  observation,  that  the  bill  delivered  was  not 
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in  a  form  fit  for  taxation ;  and  although  I  muBt  refuse  this  applica- 
tion with  costs,  it  must  be  without  prejudice  to  the  right  of  Mr. 
Andrews  to  present  a  petition  for  leave  to  amend  the  bill  delivered 
by  him. 


In  re 
Andrews. 


TURNER  V.  SARGENT  (1). 

(17  Bear.  513—520;  S.  0.  2  W.  E.  50.) 

A  testator,  by  his  will,  gave  real  and  personal  property  to  his  daughter 
A.  absolutely;  but  by  a  codicil  made  subsequent  to  her  marriage,  he 
directed  that  "  it  should  be  settled  to  the  exdusion  of  her  present  or  any 
future  husband,  that  the  same  might  belong  to  her  during  her  life,  and  be 
secured  for  the  benefit  of  her  children,  equally,  after  her  death,  so  that  the 
issue  of  any  such  child  dying  in  her  Ufetime  might  take  his  or  her  parent's 
share ; "  and,  in  default  of  such  children  or  other  issue,  over :  Held,  that 
the  property  must  be  settled  in  trust  for  A.  for  life,  to  her  separate  use, 
without  power  of  anticipation ;  and,  after  her  decease,  upon  trust  for  such 
of  her  children  as  should  survive  her,  and  for  the  issue  living  at  her  death 
of  such  of  her  children  as  should  not  survive  her,  equally,  as  tenants  in 
common,  the  issue  to  take  per  •tirpesy  but  inter  Be  equally  as  tenants  in 
common. 

That  there  should  be  limitations  in  the  nature  of  cross-remainders  in 
favour  of  such  of  the  children  and  issue  as  should  survive  A.  in  respect  of 
the  share  of  any  child  dying  in  her  lifetime  without  leaving  issue,  and  in 
respect  of  the  share  of  any  issue  of  any  child  similarly  dying. 

That  the  realty  should  be  settled  as  realty ;  and  (as  the  testator,  by  simply 
directing  a  settlement,  must  have  intended)  with  powers  of  leasing  and  sale 
and  exchange,  and  with  a  receipt  clause ;  and 

That  the  settlement  should  -contain  provisions  for  maintenance,  education 
and  advancement,  and  a  power  to  appoint  new  trustees. 

In  1841,  the  testator,  William  Beckett  Turner,  by  his  will  devised 
certain  real  estate,  and  bequeathed  certain  personal  estate  to  his 
wife  for  life,  and  after  her  decease,  to  his  daughter  Mary  Jane 
absolutely;  and  he  gave  his  residuary  personal  estate  to  his 
son  William  and  his  daughter  Mary  Jane  equally.  By  the  first 
codicil  to  his  will,  dated  in  February,  1848,  *the  testator  proceeded 
thus :  ''  I  further  direct,  that  all  the  property,  real  or  personal, 
given  in  my  said  will  to  my  daughter  Mary  Jane  (now  Mrs.  Sargent), 
shall  be  so  settled,  to  the  exclusion  of  her  present  or  any  future 
husband,  that  the  same  may  belong  to  my  said  daughter  during 
her  life,  and  be  secured  for  the  benefit  of  her  children,  if  more  than 
Dne,  equally,  after  her  death,  so  that  the  issue  of  any  such  child 
lying  in  my  daughter's  lifetime  may  take  his  or  her  parent's 
share  ;  and  in  default  of  such  children  or  other  issue,  then  to  my 
M>n  William  absolutely,  but  so  that  my  said  daughter  shall  be 


1853. 
Aar.  19,21. 

Bolls  Court, 

BOMILLY, 

M.R. 

[616] 


[♦616] 


(1)   Wf9e  v.  Fiper  (1880)  13  Oh.  D.  848,  49  L.  J.  Ch.  611,  41  L.  T.  794. 
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Turner      empowered  by  will,  if  she  thinks  fit,  to  give  her  hasband  a  life 
'    8AROKNT.     income,  after  her  own  death,  in  the  said  property." 

The  testator  died  on  the  16th  of  Jaly,  1846. 

There  were  issue  of  the  marriage  between  Thomas  Sargent  and 
Mary  Jane,  five  children. 

The  executors  filed  a  bill  against  Mr.  and  Mrs.  Sargent  and  th^ 
children,  for  the  purpose  of  having  a  proper  settlement  made  ander 
the  direction  of  the  Court.    The  decree  directed,  that  a  settlement 
should  be  prepared  in  accordance  with  the  terms  of  the  first  codicil 
to  the  will.    Difficulties,  however,  having  arisen  in  chambers  as  to 
the  frame  and  provisions  of  the  settlement,  the  Mastbr  of  the 
Bolls  directed  the  cause  to  be  set  down  for  argument  by  coonsel 
in  Court,  as  to  the  construction  of  the  codicil.    The  questions  for 
consideration    were — First,    whether  a  restraint  on  anticipation 
should  not  be  engrafted  on  a  trust  for  the  separate  use  for  life  of 
Mrs.  Sargent.     Secondly,  whether  the  real  estate  should  be  settled 
as  such  or  as  personalty,  through  the  medium  of  a  trust  for  sale, 
[  *oi7  ]       and,  if  as  realty,  what  powers  of  leasing,  sale  and  exchange,  *t!cc., 
should  be  inserted.      Thirdly,  whether  the  children  should  take 
vested  interests  on  their  birth,  or  at  twenty-one,  as  to  sons,  and 
twenty-one  or  marriage,   as  to  daughters,  and  only  in  case  they 
survived  their  mother ;  and  whether  the  codicil  required,  that  cross- 
limitations  should  be  inserted,  in  favour  of  the  others  and  other  of 
the  children,  in  case  of  the  deaths  of  any  prior  to  some  period  or 
event  to  be  determined  by  the  Court.    And,  lastly,  whether  there 
should   be   inserted  provisions    for  maintenance,  education    and 
advancement,  and  a  power  to  appoint  new  trustees,  as  being  nsaal 
powers,  in  the  absence  of  any  directions  in  the  will  and  codicil. 

Mr.  Haynes,  for  the  plaintiffs,  the  executors,  opened  the  case, 
but  left  it  to  be  argued  by  counsel  on  behalf  of  the  parents  and 
children. 

[The  first  and  third  questions  were  first  argued.] 
Mr.  Lewin,  for  Mr.  and  Mrs.  Sargent.    »     »     » 
Mr.  Bichner^  for  the  children  of  Mrs.  Sargent.     *     ♦     ♦ 

[  519  ]       The  Master  of  the  Bolls  : 

I  think  that  executory  trusts  must  be  construed  in  the  same  way, 
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whether  created  by  will  or  any  other  inBtrument,  and  that  there  Turner 
must  be  a  settlement  of  the  property  in  trust  for  Mrs.  Sargent  for  SABoeaJT, 
life,  for  her  separate  use^  without  power  of  anticipation ;  and,  after 
her  decease,  upon  trust  for  her  children ;  but  if  any  child  of  Mrs. 
Sargent  shall  die  in  her  lifetime,  leaving  children  or  remoter  issue 
who  shall  be  living  at  her  death,  such  children  or  remoter  issue 
shall  take  the  share  of  the  child  of  Mrs.  Sargent  so  dying,  per 
stirpes,  but,  inter  «e,  as  tenants  in  common,  and  there  must  be 
k'mitations  in  the  nature  of  cross-remainders  in  favour  of  the 
children  and  issue  who  shall  survive  Mrs.  Sargent,  as  respects  the 
share  of  any  child  dying  in  the  lifetime  of  Mrs.  Sargent  without 
leaving  issue,  and  as  respects  the  share  of  any  issue  dying  in  the 
lifetime  of  Mrs.  Sargent.  And  if  no  child  of  Mrs.  Sargent,  or  issue 
of  any  deceased  child,  shall  be  living  at  her  decease,  there  must  be 
an  ultimate  trust  for  William  Turner,  so  that  the  death  of  Mrs. 
Sargent  is  the  period  or  event  at  which  the  vesting  of  the  property 
in  the  children's  issue,  or  in  the  legatee  and  devisee  over,  is  to  be 
ascertained. 

[The  second  and  fourth  questions  were  then  argued.] 

The  Master  of  the  Bolls  decided  that  there  was  no  power  to       [  520  ] 
settle  the  real  estate  as  personalty,  but  he  reserved  judgment  as 
to  the  powers  to  be  inserted,  [upon   which  point   Woolmoie  v. 
Burrows  (1)  was  cited  by  3/r.  Lewiri]. 

The  Master  of  the  Bolls  :  Nat.  21. 

I  am  of  opinion  that  the  testator,  having  simply  directed  a  settle- 
ment, must  be  held  to  have  intended  all  usual  powers  to  be  included. 
Therefore  the  settlement  must  contain  the  usual  powers  of  leasing, 
sale  and  exchange,  and  for  the  appointment  of  new  trustees,  together 
with  a  receipt  clause,  and  provisions  for  maintenance,  education  and 
advancement  for  the  children  or  issue  living  at  the  death  of  Mrs. 
Sargent,  during  their  minority ;  the  rents  and  profits  of  the  real 
estate  and  leaseholds  to  be  appHed  in  the  same  way  as  the  income 
of  the  general  trust  funds. 

(1)  27  B.  R  225  (1  Sim.  p.  618). 
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,858.  FELL  ».  JONES. 

^'*-  ^-  (17  Beav.  621.) 

Pkyment  of  a  fond  oat  of  Court  ordered  on  petition  presented  by  an 
■gent  under  •  general  power  of  attorney,  the  petitioner  being  leadent  in 
India. 


1W3.  PEATFIELD  v.  BENN. 

^'^^-  (17  Beav.  522—623 ;  8.  C.  23  L.  J.  Ch.  497.) 

BMi  Otmrt.  Pending  a  suit  to  displaoe  A.  B.  (a  trustee)  for  miaoonduct,  he,  undflr  a 

BomLLY,  power,  appointed  C.  D.  a  new  trustee.     C.  D.  had  notice  that  the  oestuia 

^-^*  que  trust  complained  of  irregularities  in  the  trusts,  and  that  A.  B.  vae 

[  ^23  ]  about  to  leave  the  country  for  a  long  while.    At  the  hearing,  A  B.  and 

C.  D.  (he  not  objecting)  were  discharged  from  the  trust :  Held,  that  C.  D. 

was  entitled  to  no  costs. 

In  March,  1849,  a  bill  was  filed  to  remove  the  surviving  trustee 
of  a  will,  on  the  ground  of  his  misconduct,  and  to  appoint  a  new 
one. 

In  June  following,  the  surviving  trustee,  under  a  power  vested  in 
him,  appointed  Bigby  a  trustee,  who  was  afterwards  made  a  party 
to  the  suit.  At  the  hearing  Benn  was  removed,  and  Bigby,  who 
did  not  object,  was  also  removed. 

Mr.  J.  J.  JerviZy  for  Bigby,  asked  for  his  costs,  urging,  that,  at 
the  time  of  his  appointment,  he  had  no  notice  of  the  suit,  and  was 
in  the  situation  of  a  trustee  duly  appointed. 

Mr.  Ebmley  and  Mr.  Wickens^  contra  : 

Bigby  is  entitled  to  no  costs;  he  was  appointed  pendente  Uu, 
with  notice  that  there  existed  irregularities  in  the  trust,  which  the 
parties  beneficially  entitled  sought  to  remedy,  and  also  that  the 
trustee  was  going  abroad.  He  ought  to  have  inquired  into  the 
matter  before  consenting  to  embarrass  the  parties  by  becoming  a 
trustee. 

Mr.  T.  C.  Wright^  for  other  parties. 

The  Master  of  the  Bolls: 

I  can  neither  give,  nor  make  Bigby  pay,  costs.  A  gentlemao 
before  being  appointed  trustee  is  informed  that  the  persons  bene* 
ficially  entitled  to  the  trust  property  have*  had  a  correspondence 
j;  *52S  ]  ^ith  the  existing  trustee,  *and  that  they  assert  that  the  trust  funds 
have  been  misapplied.  He  also  knows  that  the  surviving  trustee 
WAS  ftbput  tP  leave  the  country  for  a  considerable  timCi  and  tha: 
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the  cestnis  que  trust  charge  him  with  a  misapplication  of  the  estate,    Pratfibld 
and,  knowing  this,  he  consents  to  become  a  trustee  without  any        bknn. 
communication  with  the  cestuis  que  trust. 

I  think  that  a  person  thrusting  himself,  as  it  were,  into  a  trust, 
was  bound  to  inquire  into  the  existing  circumstances ;  and  though 
I  am  always  disposed  to  give  trustees  their  costs,  considering  the 
arduous  and  important  duties  they  have  to  perform,  I  think,  that  a 
party  acting  in  this  manner  is  not  entitled  to  any  costs. 


Re  SINCLAY.  isss. 

(17  Boav.  623— o25. )  Na9^. 

The  child  of  a  married  woman  held  to  be  illegitimate,  on  proof  of  non-     ^''^  Court, 

"ftOllILIiT 

M.B. 

[523] 


aooefis  of  the  hnaband,  and  of  conduct  and  admissions  of  the  wife  and  her      Boii illt, 
paramour.  ^**' 


A  SUM,  which  was  now  in  Court,  had  been  settled  on  the  children 
of  Mrs.  Sinclay. 

In  1837,  Mrs.  Sinclay  separated  from  her  husband,  and  they 
lived  apart  until  her  death,  in  1844.  It  was  proved  by  a  witness 
who  was  intimate  with  the  parties,  that  Mr.  Sinclay,  during  that 
period,  continuously  resided  at  Dacca,  while  Mrs.  Sinclay  had 
during  the  same  time  resided  altogether  at  Calcutta.  These  places 
were  200  miles  distant. 

After  the  separation,  Mrs.  Sinclay  cohabited  with  a  Mr.  How,  and 
in  1842,  she  gave  birth  to  a  son,  who  was  christened  as  illegitimate, 
being  described  as  the  son  of  *Mr.  How,  by  Sophia  Swiden,  ''  not       [  '524  J 
his  wife."    The  child  was  always  acknowledged  and  treated  by  Mr. 
How  as  his  son,  and  was  brought  up  and  supported  by  him. 

In  1844,  Mrs.  Sinclay  made  a  will,  by  which  she  appointed  the 
fund  to  her  "  five  lawful  children  "  (naming  them),  and  "  her  dear 
natural-bom  child,  W.  H.  How." 

The  five  legitimate  children  now  presented  a  petition  for  payment 
to  them  of  the  fund,  and  a  question  arose,  whether  W.  H.  How  was 
entitled  to  a  share. 

Mr.  R.  Palmer  and  Mr.  Godfrey,  in  support  of  the  petition. 

Mr.  Ra$ch,  for  the  trustees,  submitted,  that  the  evidence  was 
not  sufficient  to  satisfy  the  Court  of  the  illegitimacy.    *    ♦    ♦ 

Thb  Master  of  the  Bolls: 
The  Court  has  never  laid  down  any  such  rule  as  this :  that  the 
B-B. — ^VOL.  xcix.  18 
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[lUiU 


Be 

BiNCLAT. 


[  •625  ] 


evidence  of  a  fact  must  be  different  in  different  cases.  All  that  is 
required  in  every  case  is,  that  the  evidence  shall  be  sufficient  to 
satisfy  the  Judge  of  the  fact.  I  agree,  that  the  legitimacy  of  a  child 
of  a  married  woman  is  to  be  presumed,  tmtil  the  contrary  has  been 
proved ;  but  I  am  of  opinion,  in  this  case,  that  the  evidence  proves 
the  illegitimacy.  In  the  first  place,  a  ^witness,  who  has  the  means 
of  knowing  the  fact,  proves  the  impossibility  of  access  on  the  part 
of  the  husband.  We  have  besides  evidence,  that  the  child  was 
baptized  as  illegitimate  and  under  the  name  of  another  person; 
that  the  mother,  in  a  solemn  instrument,  speaks  of  him  as  ''her 
natural-bom  child,"  and  calls  him  by  the  name  in  which  he  was 
baptized.  He  was  never  recognized  by  her  husband,  but  has  always 
been  recognized,  maintained  and  supported  by  his  reputed  hther. 
These  facts,  taken  together,  lead  irresistibly  to  the  conclusion,  that 
he  was  the  son  of  How,  and  not  of  8inclay,  and  consequently  that 
he  was  illegitimate. 
He  is  not,  therefore,  entitled  to  any  portion  of  the  fund. 


1853. 
Aov,  4,  5. 
Dee.  2. 


HUNT  V.  PENRICE. 

(17  Boar.  626-^32.) 
[Informality  of  a  ploa  under  the  old  Chanoery  practice.] 


1853. 

JVtfv.  19,21. 

Dee.  2. 


YOUNG  V.  WHITE. 

(17  Bear.  632-^1.) 
[Old  practice  in  Chanoery  respecting  pleas.] 


1863. 
Nov.  12, 14. 

MolU  Court 

Boil  ILLY, 
M.B. 

[542] 


LAMBARDE  v.  OLDER  (1). 

(17  Beav.  642—547  ;  S.  0.  23  L.  J.  OL  18  ;  17  Jur.  1110 ;  2  W.  B.  S2.) 

A  creditor  of  an  intestate  purchased  part  of  the  intestate's  goodB  from  his 
administrator :  Held,  that  he  could  not  set  off  the  amount  against  a  deibt 
due  to  him  ^m  the  intestate  at  his  decease. 

This  was  a  suit  for  the  administration  of  the  estate  of  ThomftB 
Older,  who  died  in  October,  1862,  intestate,  and  indebted  to  the 
plaintiff  in  the  sum  of  TOOL,  secured  by  a  judgment  entered  up  in 
1826.  The  intestate's  son  and  daughter  having  taken  out  admuuB- 
tration  to  his  estate,  applied  to  the  plaintiff  to  take  the  farm  off 


(1)  In  re  Oregeon  (1887)  36  Ch.  D.  223,  67  L.  J.  Ch.  221.  67  L.  T.  250. 
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their  hands,  ^nd  to  take  the  stock,  &c.  at  a  valuation.  The  plaintiff  laiibardb 
consented,  and  the  valaation  amounted  to  about  4752.  He  subse-  oldeb. 
qaently  purchased  several  articles  at  the  intestate's  sale,  amounting 
to  691.  2s.  6d.  These  two  sums  the  plaintiff  sought  to  set  off 
against  the  debt  of  700Z.  and  about  200Z.  arrears  of  interest  due  to 
him  by  the  intestate.  The  chief  clerk  allowed  the  former  sum,  but 
not  the  latter,  to  be  retained  by  the  plaintiff ;  and  this  not  being 
satisfactory,  the  matter  was  brought  before  the  Court  to  be  argued. 
Some  attempt  was  made  to  show,  that  there  was  an  agreement 
between  the  parties  that  there  should  be  a  set-off,  but  the  evidence 
was  insufficient  to  establish  it. 

Mr.  Fitzhugh,  for  the  plaintiff,  cited  Freeman  v.  Lomas  (i) ;  Jeffg 
V.  Wood  (2);  Mardall  v.  Thelluson  (8),  [and  some  old  authorities 
referred  to  in  the  judgment]. 

Mr.  W.  D.  Lewis,  for  the  defendant,  cited  Cherry  v.  Boulibee  (4).       [  MS  ] 
The  Mastbb  of  the  Bolls  said  he  would  look  At  the  cases. 

The  Masteb  of  the  Bolls  :  y^^  14 

In  this  case,  the  intestate  was,  at  the  time  of  his  death,  indebted 

to  his  landlord  in  the  sum  of  7002.,  and  an  arrear  of  interest  ; 

and  his  estate  is  found  to  be  insufficient  for  the  payment  of  his 

debts.       Under  these  circumstances,  the  landlord  took  the  fixtures, 

&c.,  at  a  valuation  of  475/.,  and  he  also  became  the  purchaser  of 

part  of  the  goods  and  chattels  of  the  intestate  for  a  sum  of 

69/.  2s.  6d.     These  two  sums,  or  the  first,  if  not  the  second,  he 

claims  to  be  entitled  to  have  set  off  against  the  debt  which  is  due  to 

him,  so  that  his  debt  may  be  discharged  pro  tanto.    I  am  of  opinion 

he  cannot  do  so.    There  is  no  question  but  that  if  he  had  been 

indebted  to  the  intestate  at  the  time  of  his  death,  the  debt  might 

have  been  set  off  against  any  debt  due  from  the  intestate  to  him. 

But  this  is  not  a  case  of  mutual  debts,  for,  in  point  of  fact,  a  debt  due 

to  the  legal  personal  representative  is  sought  to  be  set  off  against  a 

debt  due  from  the  intestate.     Those  are  debts  in  totally  distinct 

rights,  and  cannot,  with  propriety,  be  set  off  one  against  the  other. 

It  is  obvious,  that  the  personal  representative   might  have  sold 

these  fixtures  and  the  furniture  to  whomsoever  he  pleased ;  and  if, 

upon  his  selling  them  to  a  creditor  of  the  intestate,  a  right  of  set-off 

(1)  89  E.  R  350  (9  Hare,  109).  (3)  18  a  B.  857. 

(2)  2  r.  Wms.  128.  (-1)  48  R.  R.  150  (4  My.  &  Cr.  319). 

18—2 
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Lambarde  would  have  arisen,  it  wonld  have  *beeome  the  daty  of  the  execntor 
Oldeb.  ^0^  ^  b^^®  ^^^  to  ^^^^  person,  bat  to  have  sold  to  some  one  else.  In 
[  *544  J  trath,  this  was  property  in  the  hands  of  the  legal  personal  repre- 
sentative in  that  character,  and  if  he  had  wasted  it,  he  would  have 
been  liable  to  his  cestuis  que  trust,  whether  creditors  or  next  of  kin, 
for  the  misapplication  which  he  might  have  made  of  it.  If  he  had 
sold  the  chattels  to  a  person  knowing  him  to  be  insolvent,  and  had 
allowed  him  to  take  possession,  knowing  he  could  not  pay  for  them, 
he  would  become  personally  liable  to  pay  the  amount.  It  is,  in  point 
of  fact,  an  attempt  to  set  off  a  debt  due  to  the  legal  personal  repre- 
sentative against  a  debt  due  from  the  intestate.  Now  it  is  obvious, 
that  the  same  principle  would  apply  to  a  sale  by  auction,  and  that, 
therefore,  no  person  who  was  a  creditor  of  the  testator  could,  if  this 
were  the  law,  be  allowed  to  buy  at  a  sale  by  auction  of  the  testator's 
effects.  Mr.  Fitzhugh  suggested,  that  the  answer  was,  that  the 
purchaser  was  supposed  to  pay  at  the  time,  and  that,  if  he  were 
allowed  to  take  away  the  goods  without  payment,  the  executor  or 
administrator  must  take  the  consequences.  But  I  dissent  from  that 
view,  and  think  that  no  difference  of  rights  can  arise  from  that 
circumstance ;  for  if  an  auctioneer  should  happen  to  trust  a  person 
who  buys  at  a  sale,  the  fact  of  his  so  trusting  him  will  not  give  him 
any  different  rights  at  law  than  he  would  have  had  before,  and  if  he 
had  any  right  of  set-off,  that  right  would  arise  immediately  upon 
his  becoming  the  purchaser. 

It  appears  to  me,  that  the  only  difficulty  in  this  case  has  arisen 
from  an  embarrassment  arising  from  the  different  forms  of  action 
which  exist  in  courts  of  law,  which  is  clearly  explained,  and  the 
[  ^545  J  principle  as  to  *set-off,  laid  down  in  the  case  to  which  I  was  referred 
by  Mr.  Fitzhugh  of  Shipman  v.  Thompson  (1),  which  lays  down  the 
rule,  I  am  adopting  and  following,  to  this  effect.  If  a  debt  is  due 
to  a  testator  at  the  time  of  his  death,  the  executor  can  only  obtain 
that  debt  by  suing  that  person  in  his  character  of  executor; 
and,  accordingly,  in  that  suit  the  debtor  to  the  estate  may  set 
off  anything  which  the  testator  owed  to  him ;  but  if  the  debt 
accrued  after  the  death  of  the  testator,  then  the  executor  may 
either  bring  the  action  in  his  own  name,  personally,  or  in  his  name 
as  executor.  The  principle  is  this :  "  Where  the  thing  sued  for  is 
assets  in  the  hands  of  the  executor  before  the  recovery,  or  where 
the  cause  of  action  arises  in  the  executor's  own  time,  and  never  did 
arise  in  the  testator's,  there  the  executor  may  bring  the  action 

(1)  Willes.  103. 
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either  in  his  own  name  or  as  executor  *'  (1),  but  in  the  former  case  he    lambarde 

cannot.  If  he  bring  the  action  in  his  own  name,  which  is  the  proper       oldeb. 

name  to  bring  it  in,  where  the  debt  arises  after  the  death  of  the 

testator,  no  set-off  can  be  pleaded.    Bat  if  he  brings  the  action  in 

the  character  of  the  execator,  a  set-off  arises  from  this  circumstance, 

that  the  executor  has,  by  the  improvident  form  in  which  he  has 

brought  his  action,  admitted  that  the  right  of  action  accrued  during 

the  lifetime  of  the  testator,  and  consequent  upon  this  admission  a 

right  of  set-off  arises ;  but  if  the  debt  accrued  subsequently  to  the 

death  of  the  testator,  and  it  is  so  stated  in  the  pleadings,  then  no 

right  of  set-off  arises  at  all. 

Shipman  v.  Thompson  (^)  was  a  very  striking  case.  There  the 
steward  of  a  deceased  person  had  received  rents  for  the  testator 
after  his  death.  The  executor  sued  for  those  *rents  in  his  own  [  *546  ] 
name  and  not  in  his  character  of  executor,  and  the  steward  said, 
*'  There  is  an  account  between  me  and  the  testator,  and  I  seek  to 
set  off  the  balance  which  he  owed  me  against  the  rents  which  I 
have  received  since  his  death  : "  but  the  Court  held  (and  it  has  been 
followed  by  other  cases),  that  no  such  right  of  set-off  arose ;  and 
for  this  reason:  because  the  sums  paid  after  the  death  of  the 
testator  were,  in  point  of  fact,  paid  to  the  steward  as  the  agent  of 
the  executor,  that  they  were  assets  received  since  the  death  of  the 
testator,  and  that  as  no  right  of  action  accrued  in  respect  of  them 
during  the  lifetime  of  the  testator,  so  no  right  of  set-off  arose.  The 
rale  is  of  course  the  same  whether  the  legal  representative  be  an 
administrator  or  an  executor.  In  the  case  before  me,  if  the 
administrator  had  thought  fit  to  sue  Mr.  Lambarde,  he  had  the 
option  of  doing  so  either  in  his  own  name  or  in  his  character  of 
administrator.  If  he  had  sued  him  in  his  own  name,  no  set-off 
could  have  been  pleaded ;  if  he  had  sued  him  in  his  character  of 
administrator,  then  by  the  form  of  action  he  would  have  admitted 
that  the  right  of  action  accrued  during  the  lifetime  of  the  testator, 
and  consequently  that  a  right  of  set-off  existed. 

I  am  of  opinion,  that  the  administrator  ought  to  have  sued  in  his 
own  name ;  that  the  case  of  Shipman  v.  Thompson  is  an  authority 
for  that  proposition ;  and  I  am  of  opinion  farther,  that  if  he  had 
not  sued  in  his  own  name,  but  in  his  character  of  administrator,  he 
would  have  acted  improperly,  of  which  I  apprehend  this  Court 
would  have  visitedhim  with  the  consequences.  The  fact  is,  that 
this  is  a  debt  due  to  the  administrator,  which  debt  was  contracted 
(1)  Willee,  p.  105.  (2)  lb.  103. 
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IB.B. 


Lambabde 

r. 

Oldkb. 

[•647] 


by  dealing  with  the  execator,  purchaBing  property  of  the  intestate 
after  the  decease  of  the  intestate,  of  which  the  personal  'representa- 
tive  was  the  owner.  It  is  therefore  a  debt  due  to  him,  and  which 
he  ought  to  have  sued  for  as  a  debt  due  to  him ;  and  as  against 
him,  a  debt  due  from  the  intestate  to  the  purchaser  of  that  property 
cannot  be  set-off. 

The  consequence  is,  that  I  am  of  opinion  that  no  set-off  arises  in 
this  case.  I  am  clear  there  was  no  agreement  between  the  parties 
that  there  should  be  such  a  set-off,  which  would  have  varied  the 
case ;  and  I  am  of  opinion,  therefore,  that  the  whole  of  this  pur- 
chase money  is  assets  to  be  administered  in  this  Court,  exactly  in 
the  same  manner,  as  if  a  stranger  who  had  never  had  any  dealings 
with  the  testator  had  bought  this  property  instead  of  the  plaintiff. 


1853. 

Kor.  24,  25. 

Dec.  S. 

BOMILLT, 
M.R. 

[547] 


[548] 


In  re  barrow. 

(ITBeav.  547-560.) 

It  requires  a  yery  special  case  to  induce  the  Court  to  order  taxation  after 
payment,  the  Court  being  reluctant  to  open  a  matter  deliberately  settled. 
The  role  was,  that  there  must  be  both  pressure  and  overchai*ges,  or  items 
in  the  bill  itself  of  such  a  nature  as  to  amount  to  what  is  ragaely  called 
fraud  (1). 

The  doctrine  of  pressure,  in  cases  of  taxation  after  payment,  is  not  to  be 
extended,  and  the  application  for  taxation  should  be  made  speedily. 

Where  a  mortgagor  seeks  the  taxation  of  the  bill  of  the  mortgagee's 
solicitor,  it  must  be  looked  at,  not  as  between  the  mortgagor  and  the 
solicitor,  but  as  between  the  solicitor  and  his  client,  the  mortgagee  (2). 

Where  a  considerable  portion  of  a  bill  of  costs  is  for  business,  which,  in 
the  exercise  of  an  honest  and  fair  discretion,  ought  neyer  to  have  been 
transacted,  the  Court,  although  there  be  no  serious  amount  of  pressure, 
will  order  a  taxation  after  payment 

This  was  a  petition  by  a  mortgagor,  for  the  taxation,  after  pay- 
ment, of  a  bill  of  costs  of  a  mortgagee's  solicitor,  amounting  to  3W., 
under  the  following  circumstances  : 

In  1846,  Abram,  a  pavior,  mortgaged  some  property  to  Pendleton 
for  9001. 

In  October,  1852,  the  mortgagor,  by  his  solicitors,  proposed  to 
pay  off  the  mortgage,  and  an  account,  together  with  the  bill  of  costs 
of  Mr.  Barrow,  the  mortgagee's  solicitor,  was  furnished.    This  bill 


(1)  But  now  see  cases  noted  in  92 
R  B.  409,  and  see  also  In  re  Boycott 
(1885)  29  Ch.  D.  571,  55  L.  J.  Ch.  835, 
62  L.  T.  482.— O.  A.  S. 

(2)  But  it  must  be  limited  to  the 


items  of  costs  incurred  by  the  mort- 
gagee for  which  the  mortgai^r  i» 
b'able:  In  re  Longbotham  and  ismi 
[1904]  2  Oh.  152,  73  L.  J.  Ch.  681,  90 
L.T.  801,0.  A.--O.A.S. 
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amounting  to  231.  7s.  Id.,  being  objected  to,  it  was  taxed,  and  in  re 
9i.  n$.  lOrf.  were  taken  off,  and,  deducting  the  coats  of  taxation,  the  ^^*^^- 
amouDt  due  was  reduced  to  72. 13«.  Id.  Afterwards,  on  the  18th  of 
November,  1852,  an  offer  was  made  to  pay  the  mortgage  and  the 
costs  thus  taxed,  which  was  refused,  and  in  consequence,  notice 
was  given,  on  the  28th  of  December,  to  pay  off  at  the  end  of  six 
months.  This  expired  on  the  28th  of^  June,  1858,  and  on  an  appli- 
eation  being  then  made  to  pay  off,  Mr.  Barrow,  on  that  day, 
delivered  a  fresh  bill  of  costs,  amounting  to  201.  This  was  objected 
to,  Mr.  Barrow  refused  to  receive  it  under  protest,  but  offered  to 
receive  the  amount  of  the  mortgage,  retaining  the  deeds  until  the 
amount  of  the  bill  could  be  ascertained  and  settled. 

The  bill  was  paid  on  the  SOth  of  June,  and  immediately  after, 
Mr.  Barrow  was  informed  that  it  would  be  taxed,  and  the  petition 
for  that  purpose  was  presented  within  a  few  weeks. 

One-half  of  the  second  bill  of  costs  was  for  proceedings,  apparently 
between  the  SOth  of  October  and  the  18th  of  November,  in  respect 
of  a  foreclosure  bill  which  had  been  prepared  but  had  never  been 
filed :  the  particular  items  of  which  were  as  follows  : 

In  Chancery.  Michaelmas,  1852. 

£   8.    d. 
Instructions  for  bill  to  foreclose        .        .        .        .     1  IS    4 
Drawing  and  fair  copy  abstract  of  title  to  accom- 
pany, 8  brief  sheets 4    0    0 

Carriage  of  papers 0    10 

Drawing  bill,  foUos  10 0  10    0 

Fee  to  Mr.  J.  B.  Allen  to  settie        .        .        .        .18    6 

Attending  him 0    6    8  C^^^] 

Instructions  for  interrogatories         .        .        •        .    0  18    4 

Drawing  same »    0    6    8 

Fee  to  Mr.  J.  B.  Allen  to  settle         .        .        .        .18    6 

Attending' him  .        .        .        .        .        .        .068 

Letters  and  postage  . 0  10    0 

These  items  alone  amounted  to  102.  14ts.  8d. 

Mr.  B.  Palmer  and  Mr.  Dickinson,  in  support  of  the  applica- 
tion.    *     *    ♦ 

Mr.  FoUett  and  Mr.  Kinglake,  contra.    ♦     *     ♦ 

Mr.  B.  Palmer,  in  reply,  [cited  Be  Clark  (i)].  [  660 1 

(1)  91  B,  B.  24  (1  D.  M.  &  G.  43). 
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In  ra  The  following  authorities  were  also  referred  to :  Re  Huhbard  (i) ; 


Baebow. 

[651] 


In  re  Dearden  (2) ;  In  re  Harrison  (3) ;  Re  Broume  (4) ;  In  re  Fyson  (5) ; 
Re  Mash  (6) ;  Re  Finch  (7). 


The  Master  of  thb  Bolls  reserved  his  judgment. 

JOea,  3.       Thb  Master  of  the  Bolls  : 

This  is  an  application  to  tax  a  solicitor's  bill,  amounting  to  the 
sum  of  20/.,  after  payment.  It  requires  a  very  special  case  to  indace 
the  Court  to  make  such  an  order.  The  cases  are  very  numerous  on 
the  subject,  and  it  may  be  said,  that  they  lay  down  as  the  rule,  that 
there  must  be  pressure  on  the  person  paying,  and  overcharges  in 
the  bill,  or  else  that  there  should  be  items  in  the  bill  itself,  of  soch 
a  nature  as  to  amount  to  what  is  somewhat  vaguely  called  fraud. 

The  circumstances  of  this  case  are  somewhat  peculiar:  In  the 
month  of  December,  1846,  Henry  Abram,  a  pavior  at  Liverpool,  had 
mortgaged  two  houses  at  Liverpool,  let  to  monthly  tenants,  to  John 
Pendleton,  a  watch-movement  manufacturer  at  Prescot,  for  the  sum 
[  •662  ]  q{  QQQi^  The  interest  was  irregularly  paid,  and  the  'property  was 
not  more  than  a  security  for  the  principal  amount  charged. 

In  the  month  of  October,  1852,  the  mortgagor  had  employed 
Messrs.  Stockley  and  Thompson,  as  his  solicitors,  to  pay  off  the 
mortgage.  They  applied  to  the  mortgagee  and  his  solicitor,  Mr. 
Barrow,  who  expressed  Mr.  Pendleton's  willingness  to  be  paid  off. 
The  account  was  rendered,  and  the  bill  of  costs  of  Mr.  Barrow, 
the  mortgagee's  solicitor,  which  was  delivered  at  the  same  time, 
amounted  to  the  sum  of  28Z.  Is.  Id.  The  mortgagor's  solicitor  took 
exceptions  to  this  bill,  and  referred  it  to  taxation,  the  result  of  which 
was,  that  more  than  one-sixth  of  it  was  taxed  off.  When  the 
amount  due  on  the  bill  had  been  ascertained  by  taxation,  and  in 
November,  1852,  the  solicitors  of  the  mortgagor  wrote  to  Mr. 
Barrow  and  proposed  then  to  pay  the  amount  due  for  principal  and 
interest  and  the  costs  so  taxed.  On  the  18th  of  November,  Mr. 
Barrow  writes  a  letter  expressing  his  willingness  to  receive  his  own 
costs,  but  putting  the  mortgagor  at  arm's  length.  It  is  to  this 
effect:  '* Re  Abram.  I  shall  be  ready,  at  any  time,  to  receive  the 
costs  herein,  when  you  may  please  to  pay  them.  As  to  anjUiing 
further  in  respect  of  this  person,  I  am  sorry  that,  owing  to  his  own 

(1)  92  B.  R.  409  (15  Beav.  251).  (5)  73  B.  R.  308  (9  Bear.  117). 

(2)  96  R  B.  670  (9  Ex.  210).  (6)  92  B.  R  314  (15  Beav.  83). 

(3)  76  R  B.  95  (10  Beav.  57).  (7)  4  D.  M.  &  G.  108. 

(4)  91  R  B.  101  (1  D.  M.  &  G.  322). 
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improper  coarse  of  conduct,  I  do  not  feel  at  liberty  to  say  anything        in  le 
on  behalf  of  the  mortgagee  to  you."  Babbow. 

The  mortgagee,  in  the  same  month,  refused  to  receive  his  prin- 
cipal and  interest  which  was  offered  to  him,  and  the  result  was,  that 
notice  of  an  assignment  of  the  equity  of  redemption  to  the  petitioner 
and  of  an  intention  to  pay  off  the  mortgage  was  served  on  the 
petitioner  on  the  28th  of  December,  1862,  which  notice  expired  on 
the  28th  of  June,  1863.    On  then  applying  to  pay  off  the  mortgage, 
a  fresh  bill  for  20/.  is  delivered  by  Mr.  Barrow,  the  *mortgagee's      [  *553  ] 
solicitor.     This  bill  is  proposed  to  be  paid  under  protest.    Mr. 
Barrow  refuses  so  to  receive  it ;  he  offers  to  take  the  principal  and 
interest  due  on  the  mortgage,  and  to  retain  the  deeds  until  the 
amount  on  the  bill  can  be  ascertained  or  settled.    This  is  refused, 
and  ultimately  the  bill  is  paid  on  the  30th  of  June,  1863,  the  pro- 
test having  been  withdrawn,  although  after  payment,  Mr.  Barrow 
is  informed,  that  it  is  the  intention  of  the  mortgagor  to  tax  the  bill. 
There  was,  in  my  opinion,  sufficient  time  to  ascertain  and  con- 
sider the  objections  to  the  bill  before  it  was  paid.    In  fact,  the  bill 
is  not  only  a  short  one,  but  it  is  evident,  that  the  whole  of  the 
objections  to  the  bill  were  well  understood  before  the  bill  was  paid. 
Nor  does  there,  in  my  opinion,  exist,  in  this  case,  what  can  properly 
be  called  pressure.    In  coming,  therefore,  to  the  conclusion  which 
I  have  arrived  at,  that  it  is  my  duty  to  make  an  order  for  taxation, 
I  have  done  so  mainly  upon  consideration  of  the  items  contained  in 
this  bill,  connected,  as  they  are,  with  the  other  circumstances  of  the 
case.    I  think  it  desirable  to  state  this  distinctly,  in  order  that  if,  as 
is  probable,  this  case  should  go  further,  the  grounds  on  which  I 
proceed  may  be  clearly  understood,  and  that  I  may  not  be  supposed 
to  be  infringing  on  the  rule  I  have  hitherto  followed,  with  relation 
to  taxation  after  payment.     The  items  which  have    principally 
inflnenced  me  are  items  to  this  effect. 

"  To  taking  instructions,  &c.,  to  file  a  bill  of  foreclosure."    (His 
Honour  stated  the  items,  which  amounted  to  lOZ.  lis,  8d.  (i).) 

In  order  to  form  a  just  opinion  respecting  the  costs  *so  incurred,  [  *554  1 
it  is  necessary  to  recur  to  the  situation  of  the  parties,  during  the 
time  when  this  bill  of  foreclosure  must  have  been  prepared.  In 
October,  1862,  the  mortgagee,  Mr.  Pendleton,  under  the  advice  of 
Mr.  Barrow,  was  willing  to  receive  his  principal,  interest  and  costs ; 
the  payment  is  delayed  by  the  taxation  of  Mr.  Barrow's  first  bill ; 
at  this  time  there  was  no  arrear  of  interest  due  to  the  mortgagee ; 

(1)  See  ante,  p.  279. 
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In  re  on  the  contrary,  the  mortgagee  had  distrained  and  received  a  som 
in  advance,  beyond  the  interest  dae.  The  evidence  convinces  me, 
that  he  and  his  solicitor  not  only  had  reason  to  believe,  bat  that 
they  did  believe,  that  the  money  was  ready  to  pay  him  off.  The  date 
of  the  preparation  of  the  bill  of  foreclosure  is  not  given  in  the  bill  of 
costs,  more  precisely  than  '*  Michaelmas,  1862,"  bat  the  items  occur 
in  the  bill  between  the  2nd  and  the  18th  of  November,  1852 ;  and 
the  affidavit  of  Mr.  Barrow  says,  that  instructions  were  given  at 
once,  in  consequence  of  Mr.  Abram's  conduct  in  distraining  on  the 
80th  of  October.  It  was  therefore  pending  these  transactions, 
certainly  after  the  order  to  tax  the  first  bill  was  obtained,  and  prob- 
ably during  its  taxation,  that  instructions  are  given  to  prepare  a 
bill  of  foreclosure,  which  was  never  filed,  and  which  I  cannot  ascer- 
tain that  it  was  intended  to  file,  and  an  expense  of  half  the  bill, 
between  lOZ.  and  IIZ.,  is  incurred  in  so  doing. 

The  reasons  given  in  the  affidavits  for  this  prociBeding  are  wholly 
unsatisfactory.  They  are,  that  the  mortgagor  was  interfering  with 
the  rights  of  the  mortgagee,  and  opposing  his  authority  and  pro- 
ceedings. The  rights  so  interfered  with  were  these  :  Mr.  Pendleton 
had  been  paid  his  full  interest  due  up  to  the  last  day  of  payment ; 
there  was  no  arrear,  and  nothing  due  to  him  in  respect  of  interest.  At 
that  time,  also  it  is  but  reasonable  to  suppose,  he  intended  to  refuse, 
[  •sss  ]  as  he  *did  a  few  weeks  afterwards  actually  refuse,  to  receive  the 
principal  and  interest  due  to  him ;  he  had  thought  proper  to  give 
notice  to  the  tenants  to  pay  their  rents  to  him,  and  he  had,  against 
the  wish  and  in  spite  of  the  opposition  of  the  mortgagor,  received 
10s.  Sd.  from  one  of  the  tenants,  on  the  18th  of  October,  and 
10{.  10«.  on  the  19th  or  20th  of  that  month,  although,  as  I  repeat, 
nothing  was  due  for  interest  at  that  time ;  all  this  being  after  the 
letter  of  the  18th  of  October,  informing  Mr.  Barrow  that  his  bill 
would  be  taxed.  Mr.  Abram,  the  mortgagor,  resists  this  proceeding 
with  the  tenants,  and  distrains  on  the  tenants. 

This  is  the  account  given  of  this  transaction  by  Mr.  Barrow. 
''  On  the  18th  of  October,  I  had,  against  the  opposition  of  Henry 
Abram,  received  from  the  tenant  10«.  5d.  for  rent,  being  the  first 
sum  of  any  kind  I  received  on  account  of  the  said  interest ;  and  on 
the  SOth  of  the  same  month,  Abram  distrained  on  the  said  tenant 
for  the  said  rent  so  paid  by  him,  and  notwithstanding  the  threats 
and  remonstrances  of  the  tenant,  he  enforced  payment  of  the  said 
rent,  as  he  also,  in  like  manner,  did,  on  two  subsequent  occasions, 
namely,  in  the  months  of  November  and  December  following, 
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though  the  mortgagee  was  still  in  the  receipt  of  the  rents."    He        in  re 
coniinnes,  "  In  consequence  of  the  said  distress  by  Abram,  on  the       ^***^^- 
30th  of   October,  I  at  once  submitted  instructions  to  counsel  to 
prepare  a  bill  or  other  proceedings  in  Chancery,  as  circumstances 
might  justify,  in  order  to   enforce  and  protect  the  rights  of  the 
mortgagee." 

It  is  not  alleged,  that  these  costs  were  incurred  because  the 
mortgagee  thought  that  his  mortgage  money  was  in  peril,  nor  if  so 
alleged  could  it  be  true,  consistently  with  the  facts  admitted,  to 
which  I  have  already  adverted.  On  the  contrary,  Mr.  Pendleton,  in 
his  second  ^affidavit,  says,  *'  That  on  the  second  proposal  to  payoff  f  *&^  ] 
the  mortgage  without  notice  being  made  to  me,  I  did  not,  for 
various  reasons,  feel  disposed  to  receive  the  same,  mainly  in  conse- 
quence of  the  said  Henry  Abram's  misconduct  in  resisting  my 
powers  as  mortgagee,  as  already  stated,  and  for  other  reasons 
connected  with  the  said  Henry  Abram ;  and  accordingly,  my 
soUcitor  wrote  to  Messrs.  Stockley  and  Thompson,  in  answer  to 
their  letter,  that  owing  to  the  misconduct  of  Henry  Abram,  my 
solicitor  was  not  at  liberty  to  say  anything  on  my  behalf  relating 
to  Abram." 

These  are  certainly  not  sufficient  reasons  to  justify  the  taking  of 
such  a  step  as  the  preparation  of  the  bill  of  foreclosure,  and  I  am 
compelled  reluctantly  to  come  to  the  conclusion,  that  an  ingredient 
in  the  incurring  of  these  costs  was,  a  desire  to  prove  to  the  mort- 
gagor what  a  foolish  and  inexpedient  proceeding  it  was,  to  take  so 
hostile  a  step  as  to  tax  the  bill  of  costs  of  the  mortgagee's  solicitor. 
It  is  true,  that  the  bill  of  costs  and  the  items  themselves  are  incon- 
siderable in  amount,  but  it  is  of  the  greatest  importance,  that  this 
Court  should  protect  a  client  from  costs  wantonly  and  wholly 
unnecessarily  incurred. 

I  have  already  stated,  that  in  my  opinion,  the  expression  used  in 
these  cases  of  "  items  being  fraudulent,"  is  vague ;  and  it  is 
undoubtedly  difficult  to  define,  accurately,  the  costs  which  should 
come  within  the  description  of  those  which  should  be  sufficient  to 
induce  this  Court  to  tax  a  bill  after  payment. 

In  the  ordinary  sense  of  the  words,  these  items  may  not  be 
fraudalent,  but  I  understand  the  expressions  and  judgments  of  Lord 
Lanodai«e,  in  the  reported  cases,  to  mean  this :  that  if  business  be 
transacted  bond  fide,  *with  a  view  to  benefit  his  client,  the  items  C  *^^^  3 
detailing  it  c€Uinot  be  considered  fraudulent,  even  though  they  be 
overcharged  in  the  bill  of  costs,  but  that  if  it  appear  that  the  bill 
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In  re        of  costB,  or  a  large  portion  of  it,  is  for  basiness,  which,  in  the  exercise 

^^^^'      of  an  honest  and  fair  discretion,  onght  never  to  have  been  transacted 

at  all,  then  that  such  items  come  within  the  class  of  items  which 

will  induce  this  Court  to  tax  a  bill,  even  though  there  was  no 

serious  amount  of  pressure  at  the  time  when  the  bill  was  paid. 

It  is  urged,  no  doubt  correctly,  that  I  must  look  at  this  bill,  not 
as  a  bill  between  Mr.  Barrow  and  the  mortgagor,  but  as  a  bill 
between  Mr.  Barrow  and  his  own  client,  Mr.  Pendleton,  the  mort- 
gagee, and  further,  that  it  appears  by  the  evidence,  that  the 
mortgagee  expressly  sanctioned  and  directed  Mr.  Barrow  to  take 
this  step  and  to  incur  these  costs ;  and  then,  it  is  contended,  that 
although  this  might  be  an  item  to  be  disallowed,  in  taking  the  account 
between  the  mortgagor  and  mortgagee,  still,  as  between  the  mortgagee 
and  Mr.  Barrow,  he  is  liable  to  pay  this  amount  to  Mr.  Barrow,  and 
that,  therefore,  the  mortgagor  must  be  so  liable  in  this  proceeding. 

Admitting  the  premises,  I  differ  with  the  conclusion.  In  tiie 
observations  I  have  made,  I  have  treated  and  considered  the  bill  in 
this  light,  viz.  whether, Mr.  Barrow  could  compel  Mr.  Pendleton, 
his  client,  to  pay  it,  upon  the  assumption  that  he,  from  any  circum- 
stances, such  as  the  insufficiency  of  the  property,  had  been  unable 
to  obtain  the  amount  due  to  him  from  the  mortgagor.  I  am  of 
opinion  that  the  mortgagee,  Mr.  Pendleton,  could  not  have  been  so 
compelled.  I  concur  with  the  decision  In  re  Clark  (I),  and  I  am 
of  opinion,  that  in  taxing  bills  of  costs,  these  costs  of  proceedings, 
[  *558  ]  ^which  it  is  impossible  that  the  client  could  have  directed  his 
solicitor  to  take,  if  he  had  received  proper  advice  from  his  solicitor, 
ought  to  be  disallowed.  I  consider,  therefore,  here,  whether  Mr. 
Pendleton  could,  if  Mr.  Barrow  had  properly  instructed  and  advised 
him  as  to  his  position,  have  directed  such  proceedings  to  have  been 
taken,  and  I  am  of  opinion  that  he  could  not. 

But  the  case  does  not  rest  here ;  nothing  can  be  more  vague  or 
unsatisfactory  than  the  affidavits  on  the  subject  of  the  instructions 
said  to  have  been  given  to  Mr.  Barrow  to  take  these  proceedings. 
The  time  specified  is  immediately  after  the  80th  of  October,  185i 
Mr.  Barrow  says  that  he  did  it  ''at  once,"  in  consequence  of  Abram 
having  distrained.  No  interview  with  Mr.  Pendleton  is  mentioned 
previously ;  nor  does  the  expression  in  Mr.  Barrow's  affidavit  allege 
or  imply,  that  he  took  such  instruction  from  Mr.  Pendleton.  The 
bill  of  costs  does  not  contain  one  entry  of  attendance  upon  the 
mortgagee  for  this  purpose,  and  the  words  of  Mr.  Pendleton's 
(1)  91  B.  B.  24  (1  D.  M.  &  O.  43). 
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affidavit  are  not  that  he  directed  such  proceedings  to  be  taken,  but        in  re 
that  they  were  taken  with  his  "  knowledge  and  authority."    The       ^**^^- 
words  are  these :  "  Abram  was  again  behind  with  his  interest  in 
Jone,  1852,  and  as  I  did  not  feel  satisfied  to  allow  the  interest  to 
accumnlate,  my  solicitor,  by  my  wish,  took  steps  to  obtain  the  same, 
at  first,  principally  by  writing  to  and  calling  npon  the  said  Henry 
Abram,  bat  without  success ;  afterwards,  by  serving  the  tenant,  Mr. 
Benfham,  with  notice  to  pay  his  rent  to  an  agent  on  my  behalf,  and 
as  the  interest  was  still  not  paid,  and  no  rent  forthcoming  from  the 
tenant,  'by  finally  distraining  on  Abram,  in  respect  of  the  house 
occupied  by  him;  and  again,  on  the  next  half  year's   interest 
becoming  due,  it  was  necessary  to  proceed  to  make  another  distress, 
but  which  was  not  accomplished,  and  also  pending  the  before- 
mentioned  ^events  and  proceedings,  it  became  necessary,  owing  to      [  *559  j 
the  opposition  of  Abram  to  my  authority  as  mortgagee,  by  enforcing 
rent  from  the  tenant  after  he  had  paid  the  same  or  was  liable  to  do 
so  to  myself,  to  institute  proceedings  against  the  said  Henry  Abram 
in  the  Court  of  Chancery,  for  the  protection  and  enforcement  of  my 
rights  as  mortgagee."    He  proceeds  to  say,  that  all  the  acts  and 
proceedings  of  his  solicitor  were  taken  "  not  only  of  my  general 
authority  and  retainer,  but  also  with  my  special  knowledge  and 
authority  on  the  occasions,  and  for  my  interest  and  safety;  the 
receipt  of  the  rent  and  distresses,  in  consequence  of  his  refusal  to 
pay  the  interest,  and  the  proceedings  or  bill  in  Chancery,  in  conse- 
quence of  Abram's  opposition  to  the  reasonable  exercise  of  my 
powers  and  authority  as  mortgagee." 

The  person  who  makes  this  afiidavit  seems  to  be  a  tradesman 
residing  at  Prescot,  who  acted  throughout  under  the  advice  of  his 
solicitor,  and  only  as  he  directed. 

The  question  is,  whether  payment  ought,  in  these  circumstances, 
to  preclude  the  taxation  of  this  bill  ?  No  doubt  payment  is  a  most 
material  ingredient  in  these  cases.  This  Court  is  always  reluctant 
to  open  a  matter  deliberately  settled  between  the  parties  to  the 
transaction.  Payment  assumes  that  the  matter  is  settled  between 
the  parties,  and  the  solicitor,  so  treating  it,  naturally  takes  less 
care  of  his  vouchers  and  evidence ;  although  no  particular  incon- 
ireni^ice  can  be  alleged  by  Mr.  Barrow  in  this  case,  inasmuch  as  he 
(ras  informed,  immediately  after  the  settlement,  that  the  bill  would 
be  taxed,  and  the  petition  for  that  purpose  was  presented  in  the 
K)urBe  of  a  few  weeks  after  the  transaction  occurred.  If  the  Court 
^ere  to  refuse  taxation  in  such  a  case  as  the  present,  it  appears  to 
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In  re 
Babbow. 

[•660] 


me  that  it  would  pat  a  mortgagor  entirely  at  the  mercy  of  the 
solicitor  of  his  mortgagee.  *In  this  case,  for  instance,  what  coarse 
could  the  mortgagor  have  adopted  ?  If  he  had  adopted  the  offer  of 
Mr.  Barrow  and  paid  the  principal  and  interest  of  the  debt,  without 
getting  the  title  deeds,  he  might  have  been  put  to  expensive  pro- 
ceedings before  they  could  have  been  recovered.  If  he  had  adopted 
the  course  he  took  in  October,  1852,  and  applied  for  an  order  to  tax 
Mr.  Barrow's  bill,  the  same  course  might  have  been  repeated,  and  a 
fresh  bill  of  costs  brought  in  again  at  the  end  of  six  further  months, 
together  with  the  unavoidable  imputation,  that,  in  truth,  his  money 
was  not  ready,  and  that  he  was  adopting  these  steps  for  the  purpose 
of  delay. 

I  certainly  have  shown  no  disposition  to  open  a  settled  account, 
or  to  refer  to  taxation  the  bill  of  a  solicitor  once  paid.  I  have 
thought  that  the  doctrine  of  pressure  ought  not  to  be  extended,  and 
that,  without  it,  mere  overcharges,  even  though  gross,  which  the 
client  might  have  detected  before  payment,  should  not  induce  the 
Court  to  take  this  course,  and,  above  all,  I  have  considered,  that  it 
is  incumbent  on  the  petitioner  to  come  speedily ;  but  when  I  find  a 
bill  containing  a  series  of  items  which,  in  my  opinion,  are  not  mere 
overcharges,  but  charges  for  a  whole  class  of  business  which 
ought  never  to  have  been  done  at  all,  the  case  appears  to  me  to  fall 
within  the  principle  laid  down  by  Lord  Lanodalb,  when  he  said, 
that  the  nature  of  the  items  might  be  such  as  to  require  this  Court 
to  direct  the  taxation  of  the  bill. 

I  shall,  therefore,  in  this  case,  make  the  usual  order  for  taxation  (i). 


1863. 
Dee,  6. 

RoU*  CouH. 

BOMILLT, 

M.R. 
[561] 


JOHNSON  V.  COPE  (2). 

(17  Beav.  661—666;  S.  C.  2  W.  B.  90.) 

A  testator  gave  his  personal  estate  to  A.  for  life,  and  after  the  decease  of 
A.,  he  directed  his  executors  to  divide  it  among  the  six  children  of  his  late 
sister  A.  J.  (naming  them) "  who  should  be  living  at  the  time  of  his  decease, 
and  the  issue  of  such  of  them  as  should  be  living  at  the  time  of  his  decease, 
and  the  issue  of  such  of  them  as  should  then  be  dead  leaving  issae  then 

(1)  The  result  of  this  taxation  is      the  proceedings. 


instructive.  The  bill  was  reduced 
from  2W.  16«.  3d.  to  2/.  Is.  The 
costs  of  the  taxation,  which,  under 
the  usual  order,  included  the  costs  of 
the  petition  to  the  Court,  amounted  to 
69^.  2b.  4d.f  so  that  the  solicitor  had  to 
pay  66^  16a.  4<2.,  and  to  refund  20^.,  in 
addition  to  bearing  his  own  costs  of 


(2)  The  case  of  Olivant  v.  Wright 
(1875)  1  Ch.  D.  346,  45  L.  J.  Ch.  1. 
33  L.  T.  457,  shows  that  this  case  nur 
be  supported  notwithstanding  the  dis- 
credit  which  has  been  cast  upon  the 
4th  rule  in  Edwards  v.  Edwards^  9:2 
E.  E.  461  (16  Beav.  957).— O.  A.  S. 
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living,  the  issue  to  take  only  such  part  or  share  as  their  parents,  if  then       Johnson 
living,  would  have  taken."    If  any  of  the  children  should  die  without  v. 

leaving  issue,  his  or  her  share  was  to  go  over  to  the  others  ;  and  if  any  of  Ck)PK. 
the  children  should  die  leaving  issue,  they  were  to  take  as  therein  mentioned. 
All  the  six  children  of  A.  J.  survived  the  testator  and  the  tenant  for  life, 
and  some  of  them  had  issue :  Held,  that  the  six  children  were  entitled  to 
the  fund  absolutely,  and  that,  in  the  events  which  had  happened,  their 
issue  took  nothing. 

Guy  Phillips,  the  testator  in  the  cause,  by  his  will  dated  in  1825, 
gave  all  his  personal  estate  to  his  executors,  in  trust  to  pay  the 
interest  thereof  to  his  brother,  Abraham  Phillips,  and  his  two 
sisters,  Mary  Phillips  and  Jane  Eldershaw,  and  the  survivors  and 
survivor  of  them  for  life ;  and  after  the  decease  of  the  survivor  to 
divide  his  said  personal  estate  amongst  ''all  and  every  the  six 
several  children  of  his  late  sister  Anne  Johnson,  deceased,  that  is  to 
say,  James  Johnson,  &c.  (naming  them),  who  shall  be  respectively 
living  at  the  time  of  my  decease,  and  the  issue  of  such  of  them  as 
shall  be  living  at  the  time  of  my  decease,  and  the  issue  of  such  of 
them  as  shall  have  then  departed  this  life,  leaving  issue  then  living; 
but  so  and  in  such  manner,  that  the  issue  of  any  or  either  of  the 
children  of  my  late  sister  Anne  Johnson  "  shall  take  only  such  part 
or  share  as  their  respective  parents  "would  have  taken  if  then 
living;"  the  shares  of  sons  to  be  vested  at  twenty-one  and  the 
daughters  at  twenty-one  or  marriage.  And  the  testator  directed,  that 
''if  any  or  either  of  the  six  several  children  of  his  sister  Anne  John- 
son should  depart  this  life  without  leaving  lawful  issue  him,  her  or 
them  surviving,  the  part  or  share  of  him,  her  or  them  so  dying 
without  issue  should  go  and  accrue  to  the  survivors  or  survivor,  or 
others  or  other  of  *such  six  children,  to  be  equally  divided  between  [  *^^  3 
them ;  and  in  case  of  the  death  of  any  or  either  of  the  said  six 
children  of  his  sister  Anne  Johnson,  leaving  lawful  issue  him,  her 
or  them  respectively  surviving,  his  executors  should  lay  out  and 
invest  the  share  or  shares  of  the  issue  respectively  of  the  said  six 
children  in  the  purchase  of  stock  for  the  security  and  benefit  of 
such  issue  respectively."  Then  followed  a  provision  for  the  main- 
tenance, education  and  advancement  of  the  issue  till  their  shares 
should  become  vested. 

The  testator  died  on  the  6th  of  January,  1826,  leaving  his 
brothers  and  two  sisters,  the  tenants  for  life,  him  surviving,  the 
survivor  of  whom  died  in  January,  1858. 

The  six  children  of  Anne  Johnson  were  all  still  living.  Three  of 
them  were  plaintiffs  and  had  never  had  issue ;  the  other  three  were 
defendants,  and  had  idsue,  some  of  whom  were  bom  in  the  lifetime 
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Johnson      of  the  testator,  others  since,  but  all  before  the  death  of  the  sar- 
CopK.        viving  tenant  for  life.     Some  of  these  died  before  the  death  of  the 
surviving  tenant  for  life  and  some  were  now  living. 

The  question  was,  what  interests  the  children  of  Anne  Johnson 
and  their  issue  took  under  the  will  ? 

A/r.  E.  F\  Smith,  for  the  plaintiffs : 

The  question  is,  whether  the  children  of  Anne  Johnson  take 
absolutely  or  for  life,  with  remainder  to  their  issue.  On  the 
authorities,  the  fair  construction  appears  to  be,  that  the  property 
is  divisible  into  six  shares ;  and  though  difficulties  may  exist  from 
the  repetition  of  the  words  in  the  will,  still  the  issue  are  issue  of 
the  parties  named  and  take  by  substitution  only  in  the  event  o! 
their  parents  dying  in  the  lifetime  of  the  tenant  for  Ufe,  and  the 
period  for  determining  the  distribution  is,  at  all  events,  the  death 
[  *&63  ]  of  the  surviving  tenant  for  life.  The  issue  are  only  to  take  *their 
parents'  share,  and  that  proviso  immediately  follows  the  gift.  The 
six  children  are  all  now  living,  and  therefore  take  the  whole.  At 
all  events,  the  plaintiffs  who  have  no  issue  are  entitled  to  their 
shares  absolutely:  Pearson  v.  Stephen  {i);  Elluon  v.  ^ir«3f(2); 
Doody  V.  Higgins  (3). 

Mr,  C.  P.  PhiUipg,  for  the  three  defendants  in  the  same 
interest  as  the  plaintiffs,  cited  Butter  v.  Ommaney  (4) ;  Salisbury  v. 
Petty  (5) ;  Sibley  v.  Perry  (6) ;  Crozier  v.  Fisher  (7). 

Mr.  Murray,  for  the  issue  of  the  children  born  in  the  testator's 
lifetime,  and  living  at  the  death  of  the  survivor  of  the 
tenants  for  life: 

As  the  bequest  is  to  children  and  their  issue,  and  there  was 
issue  of  the  children  then  living,  the  word  **  issue  "  most  mean 
'*  children,'*  that  is,  children  of  the  children  of  Anne  Johnson,  and 
it  is  therefore  a  gift  per  capita.  All  the  six  children  were  living  at 
the  death  of  the  last  tenant  for  life,  and  some  of  them  had  children 
then  who  are  now  living ;  and  as  these  possess  all  the  qualifications 
required  by  the  will,  the  fund  ought  to  be  divided  per  capita  between 
the  six  children  of  Anne  Johnson  and  their  children  bom  before  the 
death  of  the  testator :  Baker  v.  Baker  (8). 

(1)  36  B.  B.  49  (5  Bligh,  N.  S.  203 ;  (fi)  64  B.  B.  206  (3  Hare,  86). 
2  Dow  &  CI.  328).  (6)  6  B.  B.  183  (7  Vee.  d22). 

(2)  1  Yea.  Sen.  111.  (7)  28  B.  B.  141  (4  Bass.  398). 

(3)  89  B.  B.  697  (9  Hare,  App.  32).  (8)  77  B.  B.  113  (6  Hare,  269}. 

(4)  28  B.  B.  6  (4  Buss.  70). 
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Mr.  T.  C.  Wright,  for  the  issue  of  the  chUdren  bom  smce  the     Johnbon 
testator's  death  and  now  living.  ^^^^ 

Mr.  Fleming,  for  the  trustees  and  for  the  issue  of  the  children 
who  died  in  the  lifetime  of  the  tenants  for  life.    *The  following      [  ^564  ] 
cases  were  cited :  Tribe  v.  NewUmd  (l) ;  Bouverie  v.  Bouverie  (2) ; 
Heron  v.  Stoke$  (8) ;  Edwards  v.  Edwards  (4) ;  Brett  v.  Hortan  (6) ; 
Burrell  v.  Baskerfield  (6). 

The  Master  of  thb  Bolls: 

This  is  an  inartificially  drawn  will,  but  I  do  not  think  there  is 
much  difficulty  in  the  construction  of  it.  I  am  of  opinion,  that  the 
fuod  is  divisible  immediately  into  six  parts,  and  that  the  six 
ehildren  of  Anne  Johnson,  having  all  survived  the  last  surviving 
tenant  for  life,  whose  death  was  the  period  for  distribution,  take 
the  property  absolutely  amongst  them.  There  is  no  necessity  for 
striking  out  any  words  of  the  will,  nor  has  any  been  suggested  in 
the  argument.  The  meaning  of  the  testator  is  this :  "  I  give  the 
property  to  the  six  children  of  Anne  Johnson,  and  I  give  it  both 
to  the  issue  of  those  children  who  shall  be  living  at  my  decease, 
and  the  issue  of  those  who  shall  have  died  before  me  leaving  issue, 
that  is  to  say,  in  such  manner,  that  with  respect  to  those  who  shall 
have  died  before  me  leaving  issue,  the  issue  are  to  take  their 
parents'  share ;  and  with  respect  to  the  issue  of  those  who  shall 
survive  me,  they  are  to  take  the  parent's  share,  in  case  their  parent 
should  die  before  the  last  tenant  for  life,  which  is  the  period  of 
distribution,  and  if  not,  then  the  parents  themselves  shall  take  the 
whole  of  their  respective  shares." 

The  subsequent  clauses  are  all,  in  my  opinion,  reconcileable 
*with  this  construction.  There  are  three  classes  mentioned  by  the  [  *565  ] 
testator  as  objects  of  his  bounty :  first,  the  children  of  his  sister 
Anne  Johnson,  secondly,  the  children  of  such  of  the  six  as  should 
be  living  at  the  time  of  his  decease,  and  lastly,  the  children  of  such 
of  them  as  should  be  then  dead  leaving  issue  then  living.  In 
making  provision  for  the  latter  two  classes,  the  testator,  in  what 
follows,  transposes  them,  and  directs  that  the  issue  of  such  of  the 
six  children  as  shall  be  dead  shall  take  such  parts  or  shares,  as 
their  parents  would  have  taken  if  then  living;  and  then,  after 
interposing  a  gift  over  to  the  other  children  of  Anne  Johnson,  in 

(1)  90  B.  B.  71  (5  De  G.  &  Sm.  236).  (4)  92  B.  B.  464  (15  Beav.  357). 

(2)  78  B.  B.  Ill  (2  Ph.  349).  (5)  55  E.  R.  64  (4  Beav.  239). 

(3)  59  B.  B.  652  (2  Dr.  &  War.  89).  (6)  83  B.  B.  251  (11  Beav.  525). 
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Cope. 


case  any  of  them  Bhould  die  without  leaving  issue,  he  directs  in 
what  manner  the  second  class,  namely,  the  issue  of  such  of  the  six 
children  of  Anne  Johnson  as  should  be  living  at  the  time  of  his 
decease,  was  to  enjoy  the  bounty  provided  for  them. 

On  the  whole  I  think,  that  all  the  provisions  have  reference  to 
the  period  of  distribution,  and  that  the  testator  intended  to  give 
interests,  either  vested  or  contingent,  to  all  the  issue  of  such  of  fche 
six  children  as  might  die  either  in  his  own  lifetime  or  after  his 
death  before  the  period  of  distribution ;  but  that  if  all  the  six 
children  should  survive  the  period  of  distribution,  they  were  to  take 
the  property  absolutely  and  their  issue  nothing. 


1853. 
Vec,  5. 

Bolls  Court. 
BOMILLT, 

M.B. 

[666] 


JERVOISE  V.  JERVOISE  (1). 

(17  Beav.  566—672;  S.  C.  23  L.  J.  Ch.  703;  2  W.  R  9.) 

Old  family  jewels  do  not  conBtitute  paraphernalia. 

Peaii  ornaments  presented  to  a  married  woman  by  a  third  party,  held  to 
be  part  of  her  paraphernalia. 

So,  likewise,  brilliant  bracelets  bought  by  the  husband  and  given  to  the 
wife,  though  worn  with  the  family  jewels,  constitute  part  of  her  para- 
phernalia. 

A  husband,  who  was  entitled  to  family  jewels  and  diamonds,  bequeathed 
to  his  wife  all  **his"  jewels  for  life,  and  afterwards  as  heir-looms:  Held, 
that  this  bequest  did  not  include  pearl  ornaments  presented  to  her,  or 
brilliant  bracelets  bought  by  the  husband  and  given  to  the  wife,  and  worn 
with  the  family  jewels,  so  as  to  put  the  wife  to  her  election. 

In  1799,  the  plaintiff,  Dame  Elizabeth  Clarke  Jervoise,  inter- 
married with  the  Bev.  Samuel  Clarke;  she  was  then  entitled  to 
some  small  separate  property,  besides  a  jointure,  secured  to  her  by 
her  marriage  settlement. 

At  the  time  of  the  marriage,  Mr.  Clarke  was  entitled  to  certain 
jewels,  including  diamonds,  which  it  was  believed  came  to  him  from 
his  maternal  relations.  He  subsequently  became  entitled  (as  was 
supposed)  to  other  jewels,  as  residuary  legatee,  under  the  will  of  his 
father,  who  died  in  January,  1808. 

On  the  9th  of  November,  1808,  Mr.  Clarke  took  the  surname  of 
Jervoise,  and  in  1818  he  was  created  a  baronet. 

Soon  after  the  marriage  of  the  plaintiff.  Miss  Ann  Clarke  (her 
husband*s  aunt)  made  her  a  present  of  an  old  fashioned  set  of  pearl 
ornaments,  which  she  had  reset,  and  she  paid  the  expense  of  reset- 
ting out  of  her  own  separate  money.  Her  husband  also  ordered  a 
brilliant  bracelet,  and  shortly  after  its  purchase,  he  observed  to  her, 

(1)  Taaker  v.  Tasker  [1895]  P.  1,  64  L.  J.  P.  36,  71  L,  T.  779. 
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that  he  thought  the  other  arm  looked  jealoas,  and  he  would  order  a     Jervoise 
second  bracelet,  which  he  accordingly  did,  and  paid  for  the  two  out     jervoisb. 
of  his  own  money.     The  plaintiff  was  in  the  habit,  from  time  to  time 
afterwards,  of  wearing  the  two  bracelets  with  her  husband's  jewels, 
at  Court  and  elsewhere,  but  the  bracelets  more  frequently  alone, 
inasmuch  as  she  *wore  them  at  ordinary  parties ;  while  she  wore       [  *567  ] 
the  other  jewels  at  Court  only  and  on  other  full-dress  occasions. 

In  1887,  the  plaintiff  and  her  husband  ceased  to  reside  in 
their  house  in  Hanover  Square,  and  commenced  travelling  about 
from  place  to  place;  and  at  the  plaintiff's  request,  her  husband 
deposited  the  set  of  pearls  and  the  two  brilliant  bracelets,  together 
with  the  greater  part  of  the  other  jewels,  at  his  banker  s,  for  safe 
custody,  where  they  remained  till  his  death.  In  May,  1852,  the 
plaintiff  and  her  husband  came  to  town,  and  one  day,  while  residing 
at  their  house  in  Hanover  Square,  her  husband  (as  she  by  her 
affidavit  stated)  came  into  her  room  and  said  to  her,  "  I  shall  give 
you  the  diamond  bracelets,"  and  thereupon  threw  down  before  her, 
for  the  purpose,  as  she  believed,  of  her  taking  it  up  and  keeping  it, 
a  paper  writing,  as  follows : 

£  8.  d. 
F'.  brilliant  bracelets  25  coUetts  each  .  .  465  0  0 
Less  4  brilliants  taken  from  each  .        .        .      54    0    0 


411     0    0 
20  11     0 

890    9    0 


F^.  Bundell  for  bracelets  for  Lady  C.  J. 


S.  C.  J. 


The  words  "  P^.  Bundell  for  bracelets  for  Lady  C.  J.— S.  C.  J.," 
the  plaintiff  stated,  were  in  the  handwriting  of  her  husband. 

The  present  baronet,  the  eldest  son,  and  one  of  the  executors  of 
his  father,  the  Bev.  Sir  Samuel  Clarke  Jervoise,  in  his  affidavit 
stated,  that  he  had  found  the  following  entry  in  his  father's  bank- 
book :  "  1818,  Mch.  80,  Bundell,  890Z.  9«.,"  which  he  believed 
related  to  the  purchase  from  Bundell  &  Co.  of  the  bracelets. 

By  his  will,  bearing  date  in  1844,  Sir  Samuel  Clarke  Jervoise,        [  668  ] 
gave  the  plaintiff  1,0002.  and  his  carriages  and  carriage  horses,  and 
saddle  horses,  if  any ;  also  the  use,  during  her  life,  of  1,000  ounces 
of  such  of  his  plate  as  she  might  select ;  also  the  use,  during  her 

19—2 
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JEBVOI8E  life,  of  all  his  jewels,  and  an  annuity  of  2J00Z.,  in  addition  to  the 
Jebvoise.  jointure  secured  to  her.  The  testator  then  devised  all  his  real 
estates  to  trustees,  to  the  use  of  his  eldest  son,  the  defendant.  Sir 
Jervoise  Clarke  Jervoise,  for  life,  with  remainders  over  in  strict 
settlement,  and  he  bequeathed  all  his  pictures  and  prints,  and  also 
his  plate  and  jewels  (subject  to  the  rights  and  powers  thereby  given 
to  the  plaintiff),  to  his  trustees,  upon  trust,  that  the  same  might  go 
along  and  be  held  and  enjoyed  with  the  freehold  hereditaments 
thereinbefore  devised,  by  the  person  or  persons  who,  for  the  time 
being,  under  the  limitations  thereinbefore  contained,  should  be 
entitled  to  the  possession  or  the  receipt  of  the  rents  and  profits  of 
the  same  hereditaments,  in  the  nature  of  heir-looms.  On  the  death 
of  the  testator,  in  October,  1852,  the  plaintiff  claimed  not  only  the 
use,  for  life,  of  the  two  brilliant  bracelets  and  the  pearl  ornaments, 
but  to  be  entitled  to  them  as  her  own  absolute  property ;  and  this 
claim  was  filed,  to  have  the  opinion  of  the  Court  on  that  question. 

Mr.  Glasse  and  Mr.  C.  Hall,  for  the  plaintiff: 

It  is  absolutely  necessary  that  the  plaintiff's  rights  should  now 
be  determined,  for  where  a  husband  bequeaths  his  wife's  jewels  to 
her  for  life,  with  remainder  over,  and  the  wife  makes  no  election  or 
claim  to  have  the  jewels  as  her  paraphernalia,  her  administrator 
cannot  make  such  a  claim  :  Clarges  v.  Earl  of  AlhemarUiX).  As 
[  ^569  ]  to  the  two  brilliant  bracelets,  the  case  is  clear,  for  the  testator  *gave 
them  to  his  wife,  during  the  coverture,  and  she  was  in  the  habit  of 
wearing  them  ever  after.  They  are  therefore  her  own  separate 
property  :  Northey  v.  Northey  (2) ;  and  the  custody  or  possession  of 
them  by  the  husband  does  not  alter  the  rights  of  the  wife,  if  she  has 
worn  them  as  ornaments  on  all  usual  occasions.  Nor  is  the  wife 
debarred  of  her  paraphernalia  by  the  bequest  to  her  for  life  of  the 
use  of  all  the  husband's  plate,  jewels,  &c. :  Marshall  v.  Blew  (3). 

As  to  the  pearl  ornaments,  they  clearly  belong  absolutely  to  the 
plaintiff,  for  they  were  given  to  her  by  Miss  Clarke,  and  were  reset 
at  the  expense  of  the  plaintiff's  separate  estate. 

Mr.  Haynesy  for  the  defendants,  the  trustees : 

There  are  three  classes  of  jewels  to  be  here  considered  ;  first,  the 
family  jewels  and  diamonds,  which  came  to  the  testator  by  descent 
or  by  will;  secondly,  the  pearl  ornaments,  which  were  given  to 

(1)  2  Vem.  247 ;  Nel.  Ch.  Eep.  174.  (3)  2  Atk.  217. 

(2)  2  Atk.  77 ;  9  Mod.  270. 
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Lady  Jervoise  by  a  stranger  or  third  party ;  and  lastly,  the  brilliant  Jebvoise 
bracelets,  purchased  by  the  testator,  and  worn  by  the  plaintiff.  As  jebvoise. 
to  the  pearl  ornaments,  they  were  given  by  a  stranger,  and  are 
therefore  to  be  considered  as  given  for  the  separate  use  of  the 
plaintiff.  But  the  brilliant  bracelets  were  purchased  by  the  testator, 
and  intended  to  be  worn,  and  were  worn  at  Court  with  and  as  an 
accretion  to  the  family  jewels  and  diamonds.  The  decision,  there- 
fore, whatever  it.  may  be,  as  to  the  one,  must  govern  the  other. 
Now  the  brilliant  diamonds  are  clearly  the  wife's  paraphernalia, 
and  the  family  jewels  and  diamonds  are  equally  so,  and  but  for  the 
will,  they  would  have  gone  to  her.  But  the  will  gives  her  the  use 
of  "my  jewels"  for  life,  and  subject  thereto,  it  gives  them  *to  the  L  'oTO  ] 
trustees,  upon  trust  to  be  enjoyed  as  heir-looms.  The  word  "  my  " 
determines  the  question,  and  puts  the  wife  to  her  election  :  Shuttle- 
worth  V.  G}<aveB{i).  The  jewels  and  diamonds  being  expressly 
given  to  the  wife  to  be  worn  as  ornaments,  and  being  all  placed 
together  indiscriminately  in  boxes,  at  the  bankers,  they  are  to  be 
considered  as  her  paraphernalia  :  Graham  v.  Lord  Londonderry  (2). 
In  the  case,  indeed,  of  Cabnady  v.  Calmady  (s)  a  distinction  appears 
to  be  taken  between  family  jewels  and  those  purchased  by  the 
husband ;  but  supposing  that  no  such  difference  exists,  the  question 
is,  whether  the  surrounding  circumstances  do  not  show,  that  the 
testator  intended  the  one  to  go  with  the  other.  They  are  both, 
therefore,  the  widow's  paraphernalia,  and  she  is  put  to  her  election, 
between  them  and  the  benefits  she  takes  under  the  will. 

Mr.  Glasse,  in  reply  : 

The  bracelets  came  into  the  family  in  1813,  when  the  testator 
was  created  a  baronet.  He  got  them  expressly  for  the  adornment 
of  his  wife,  and  presented  them,  and  the  receipt  for  them,  to  her. 
If  family  jewels  were  considered  the  paraphernalia  of  each  successive 
wife  in  a  family,  there  could  be  no  such  thing  as  family  jewels 
at  all. 

The  Master  of  the  Bolls  : 

I  am  of  opinion,  that  the  family  jewels  were  not  the  parapher- 
nalia of  the  wife.  I  shall  follow  Calmady  v.  Calmady,  which 
accurately  expresses  the  law  upon  the  subject.  Old  family  jewels, 
which  have  been  handed  down  from  father  to  son,  cannot  constitute 

(1)  48  B.  R.  5  (4  My.  &  Or.  35).  (3)  11  Vin.  Abr.  181.  pi.  21. 

(2)  3  Atk.  393. 
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[  ^572  ] 


the  paraphernalia  of  the  wife,  and  anless  she  acquires  them  by 
*gift  or  bequest,  she  cannot  claim  them  as  a  wife's  paraphenialia. 

The  same  rule  does  not  apply  to  the  jewels  acquired  during 
coverture,  or  given  to  her  hy  her  husband  during  coverture,  for  the 
purpose  of  wearing  them  as  befitting  her  station  in  life.  These  are 
properly  paraphernalia.  I  think,  in  this  case,  that  the  diamonds, 
which  are  called  the  grandfather's  diamonds,  must  not  be  treated  as 
the  wife's  paraphernalia,  but  that  the  pearl  ornaments  clearly  are 
so.  The  grandfather's  diamonds  are  consequently  enough  for  the 
will,  giving  her  the  use  "  of  all  his  jewels  "  for  life,  to  operate  npon. 

With  regard  to  the  bracelets  which  are  made  up  of  these  brilliante, 
I  think  they  must  be  treated  as  paraphernalia  of  the  wife.  They 
have  been  acquired  during  the  coverture,  and  the  husband  evidently 
bought  them  for  the  purpose  of  adorning  his  wife,  and  she  constantly 
made  use  of  them.  It  does  not  appear  that  they  were  boaght  to 
form  a  portion  of  or  to  be  connected  with  the  old  family  jeweU, 
though,  no  doubt,  they  might,  very  probably,  have  been  bought  for 
the  purpose  of  being  used  or  worn  with  them.  In  Calmady  v. 
Calmady,  the  diamonds  could  only  be  separated  by  breaking  up  the 
whole  ornament,  which  had  been  so  constructed,  that  the  ornament 
itself  was  increased  and  enlarged  by  fresh  brilliants  being  added  to  it. 
and  therefore,  in  one  sense,  might  it  be  deemed  the  same.  That  is 
distinct  from  a  fresh  and  separate  ornament,  so  constructed  that  it 
may  be  worn  either  separately  or  conjointly  with  the  other  ornament. 

I  must  therefore  hold,  that  the  brilliant  bracelets  and  pearl 
ornaments  are  the  property  of  Lady  Jervoise,  but  that  the  grand- 
father's diamonds  were  not,  *and  that  though  she  was  entitled  to 
the  use  of  them  during  her  life,  under  the  trusts  of  the  will,  no  case 
of  election  arises.     The  costs  must  be  paid  out  of  the  estate. 


1863. 
Dm,  14. 

Rolls  Gmrt. 

RoifiLLT, 
M.R. 

[572] 


HORLOCK  V.  SMITH. 

(17  Beav.  572—578 ;  S.  C.  23  L.  J.  Ch.  962 ;  2  W.  E.  117.) 

The  tenant  for  life  under  a  settlement  voluntarily  expended  monies  it 
erecting  necessary  buildings  on  the  trust  property.    He  also  paid  the 
expenses  of  the  investment  of  the  tmst  funds  in  land :  Held,  that  h»   I 
executors  could  not  set  off  this  outlay  as  a  satisfaction  pro  tantc  of  > 
covenant,  on  his  part,  to  pay  3,000/.  to  the  trustees  of  the  settlement 

Bt  the  settlement  made  on  the  marriage  of  Mr.  and  Mrs.  Smith,  ic  I 
1840,  Mr.  Smith  covenanted  to  pay  the  trustees  8,000/.,  which  earn,  | 
together  with  a  mortgage  debt  of  17,000Z.  was  to  be  held  by  then: 
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upon  trust  for  the  husband,  wife  and  children  successively.    The      Hoblock 
settlement  contained  a  power  for  the  trustees,  at  the  request,  in       smith. 
writing,  of  Mr.  and  Mrs.  Smith,  to  invest  this  money  in  the  purchase 
of  freehold  or  copyhold  estates.     In  1843, 1844  and  1845,  the  trustees, 
on  such  written  request,  called  in  the  mortgage  debt  of  17,000/., 
and  invested  the  produce  in  the  purchase  of  an  adjacent  estate. 

Mr.  Smith  died  in  1847,  without  having  paid  the  8,000Z.  to  the 
trustees  of  the  settlement ;  and  by  this  bill  his  widow,  who  had  since 
married  Mr.  Horlock,  prayed  to  have  the  3,000Z.  paid  out  of  his  assets. 

The  executors  of  Mr.  Smith,  by  their  affidavit,  stated,  that  the 
testator  had  expended  2,8292.,  out  of  his  own  monies,  in  erecting 
farmhouses  and  buildings  on  the  purchased  estate,  which  previous 
thereto  was  "  destitute  of  the  usual  houses  or  buildings  necessary 
for  the  convenient  occupation  of  such  farms,  and  that  there  were 
not  any  houses  in  the  neighbourhood,  which  could  be  conveniently 
occupied  by  the  tenants  of  such  farms ;  and  it  would,  therefore, 
have  been  difficult,  if  not  impossible,  *to  let  such  farms  to  any  [  ♦573  ] 
advantage,  unless  such  buildings  had  been  erected."  They  also 
stated,  that  the  erection  of  such  farm  buildings  had  been  an  essential 
and  permanent  improvement  to  the  said  lands,  and  had  increased  the 
income  derivable  therefrom.  They  further  stated,  that  the  costs, 
charges  and  expenses  of  and  incidental  to  the  conveyance  of  the  lands 
80  purchased  to  the  trustees  of  the  settlement,  amounted  to  8892., 
which  sum  was  paid  by  Mr.  Smith  out  of  his  own  monies.  They  there- 
fore claimed  a  right  to  set  off  2,329Z.  and  889Z.  so  expended,  against 
the  liability  under  the  covenant.  There  was  proof  of  declarations 
of  the  tesiator,  that  he  intended,  in  the  settlement  of  his  covenant 
for  payment  of  3,000Z.,  to  credit  himself  with  the  sums  so  expended. 

Mr.  RotipeUf  Mr.  Elmsley  and  Mr.  Hobhouse,  for  the  plaintiffs, 
argued,  that  the  payments  in  question,  having  been  voluntarily  made 
by  the  tenant  for  life,  without  the  sanction  of  the  trustees,  could  not 
be  recovered,  either  from  the  trustees,  or  as  against  the  trust  fund. 

Mr.  Welford,  for  the  children  : 

There  was  no  consent  in  writing  of  the  wife  to  the  payments  by 
the  husband,  and  therefore  they  cannot  be  considered  as  invest- 
ments in  pursuance  of  the  power. 

Mr.  Lloyd,  Mr.  R.  Palmer  and  Mr.  Karslake,  for  the  executors 
of  Mr.  Smith : 
It  is  proved  that  the  outlay  formed  "an  essential  and  permanent 
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UoBLocK     improvement"  to  the  estate,  which  was  destitute  of  necessary 

Smith.  boildings,  and  withoat  which  the  farms  could  not  have  been  let. 
The  money  expended  may,  therefore,  be  properly  considered  as  an 
investment  of  the  trust  funds  in  land,  under  the  power.    It  is  such 

[  *574  ]  an  outlay  as  the  Court  itself,  if  applied  *to,  would  have  sanctioned. 
If  any  doubt  exists,  an  inquiry  may  be  directed,  as  was  done  in 
Hibbert  v.  Cooke  (1),  whether  it  was  for  the  benefit  of  the  parties 
interested,  that  the  buildings  should  be  erected.  But  here,  the 
outlay  was  made  with  the  knowledge,  privity  and  concurrence  of 
the  plaintiff,  Mrs.  Horlock,  and  she  therefore  is  bound  by  the 
encouragement  she  gave  to  the  expenditure:  Short  v.  Taylor (2); 
WUliams  v.  Earl  of  Jersey  (s).  It  would  be  inequitable  for  her  to 
take  the  benefit  of  the  farm  buildings,  without  contributing  to  the 
expense  of  their  erection.  This  Court,  at  least,  will  afford  her  no 
assistance,  except  on  the  terms  of  her  doing  equity ;  and  in  all  cases 
where  the  Court  interferes,  in  setting  aside  leases  or  conveyances, 
or  in  granting  relief  as  against  a  mortgagee  in  possession,  it  always 
directs  an  allowance  to  be  made  to  the  defendant  for  permanent  and 
lasting  improvements :  Graves  v.  Graves  (4) ;  Neesmn  v.  Clarkson  (5), 
This  differs  from  the  case  of  a  tenant  for  life  voluntarily  laying  oat 
money  in  improving  the  inheritance,  for  here  he  had  trust  monies 
in  his  hands  for  that  purpose :  Caldecott  v.  Brown  (6) ;  Hibbert  t. 
Cooke  :  Nairn  v.  Marjoribanks  (7) ;  and  it  is  shown  that  it  was  never 
his  intention  to  make  a  present  of  the  money  so  expended  by  him. 

As  to  the  costs,  they  were  necessarily  a  charge  on  the  trust  funds, 
and  none  existed,  except  the  8,0002.  in  the  hands  of  the  testator, 
which  could  then  be  resorted  to  for  that  purpose.  The  settlement 
authorizes  the  trustees,  out  of  the  monies  in  their  hands,  to  retain 

[  ^575  ]  all  costs,  charges  and  expenses  which  they  might  sustain  ^in  and 
about  the  execution  of  the  trusts.  The  trustees,  therefore,  would 
have  a  right  to  retain  the  costs  of  the  conveyances,  and  the  testator 
is  entitled  to  stand  in  their  place. 

Thb  Masteb  of  the  Bolls  : 

Mr.  Smith,  the  tenant  for  life,  has  laid  out  a  sum  exceeding 
12,000{.  in  the  buildings,  or  what  may  be  called  in  the  permanent 
improvements  of  the  property  purchased  under  the  powers  con- 
tained in  his  settlement ;   but  there  is  not  a  tittle  of  evidence  to 

(1)  24  B.  B.  225  (1  Sim.  &  St.  552).  (5)  62  B.  B.  61  (4  Hare,  97). 

(2)  Cited  in  2  Eq.  Ca.  Abr.  522.  (6)  62  R  B.  48  (2  Hare,  144). 

(3)  54  B.  B.  219  (Or.  &  Ph.  91).  (7)  3  Bufis.  582. 

(4)  Cited  1  Sim.  &  St.  553. 


VOL.  xcix.]  1868.    CH.     17  BEAV.  575—676.  297 


show,  that  this  was  intended  as  an  investment  of  the  trust  fund.     Hoblock 
It  is  stated  that  it  was  done  with  the  privity  and  concurrence  of       giiiTH. 
the  trustees  and  his  wife ;  that  is  to  say,  the  trustees  and  the  wife 
knew  that  this  gentleman  was  laying  out  considerable  simis  of 
money  in  improving  the  property  so  purchased.    It  may  have  been 
with  the  knowledge  of  the  trustees,  and  no  doubt  was  with  the 
knowledge  of  his  wife,  for  she  was  living  with  him,  and  must  have 
known  what  was  taking  place  on  the  property.    But  even  if  there 
were  no  question  whether,  under  a  trust  for  the  investment  of  trust 
money  in  the  purchase  of  land,  an  investment  in  the  improvement 
of  land  already  purchased  would  be  justified  or  permitted,  without 
the  sanction  of  the  Court,  and  even  if  that  point  were  decided  in 
favour  of  the  defendant,  still  the  formalities  required  by  the  power 
were  not  complied  with,  for  it  is  expressly  directed  that  the  trust 
money  shall  only  be  laid  out  at  the  request,  in  writing,  of  Mr.  and 
Mrs.  Smith.    No  such  request  was  made  by  either ;  the  money  was 
not  laid  out  by  the  trustees,  and  they  exercised  no  control  or  judg- 
ment on  the  subject,  and  it  might  even  be  extremely  difficult  to 
ascertain  whether  the  money  was,  to  the  full  extent,  laid  out  in  a 
manner  beneficial  to  the  inheritance.    It  is  quite  clear,  however, 
*that  this  was  not  an  investment  and  expenditure  by  the  trustees      [  *&76  ] 
which  the  settlement  contemplated.    It  was  a  simple  expenditure 
by  the  tenant  for  life  alone,  and  after  his  death,  it  is  contended, 
that  it  was  a  satisfaction,  pro  tanto,  of  his  covenant  to  pay  a  sum  of 
9,00OL    I  must  look  at  the  case  exactly  in  the  same  way  as  if  the 
snm  of  3,0001.  had  been  actually  paid  to  the  trustees,  and  invested 
by  them,  and  was  now  standing  in  the  funds,  on  the  trusts  of  the 
settlement,  and  as  if  Mr.  Smith,  having  laid  out  2,800Z.  in  building, 
now  came  and  insisted  that  the  money  in  the  funds  should  be 
applied  in   repayment  to  him   of  the  money  which  he  had  so 
expended.    I  am  of  opinion  that  that  could  not  be  done  against  the 
wish  of  the  persons  who  were  interested  in  the  settlement,  and 
whose  request  in  writing  was  required,  as  a  sanction  for  the 
expenditure  of  the  money. 

The  next  question  is,  whether  the  costs  of  the  conveyance  and 
investment  of  the  17,000{.  ought  to  be  deducted.  At  first  I  had 
considerable  doubt  on  the  subject;  because  I  think  it  is  quite 
clear,  on  the  terms  of  the  settlement,  as  well  as  on  principle, 
independently  of  the  settlement,  that  if  the  trustees,  in  laying  out 
the  money  themselves  in  the  purchase  of  these  lands,  had  incurred 
costs,  they  would  have  been  entitled  to  retain  them  out  of  any  trust 
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HoRutcK  funds  in  their  handB.  Bat  this  is  not  so  here ;  the  costs  have  not 
Smith.  been  incurred  by  the  trustees,  but  by  a  person  who  was  not 
authorized  to  lay  out  the  money.  It  is  said  that  the  costs  would 
have  been  the  same,  and  that  they  must  have  been  incurred  by 
some  one.  Respecting  that  I  am  unable  to  form  any  opinion,  or 
as  to  what  extent  it  would  have  been  so.  But  here  are  costs  of  the 
conveyance  paid  by  the  tenant  for  life ;  who,  if  he  thought  fil,  was 
fully  entitled  and  might  be  justified  in  paying  them  :  but  he  him* 
[  *r)77  ]  self,  *in  his  life,  made  no  claim  against  the  trustees  in  respect  of 
them.  If  he  had  made  a  claim,  and  said  "  You  are  liable  to  pay 
this  sum,"  and  they  had  in  consequence  paid  him  that  amount,  or 
if  they  are  now  liable  to  pay  it  to  his  estate,  they  would  then,  in  my 
opinion,  be  entitled  to  recoup  themselves,  and  to  deduct  the  amount 
from  the  trust  funds  in  their  possession.  The  trustees  of  the 
settlement  are,  ''out  of  any  monies  which  shall  come  to  their 
respective  hands  by  virtue  of  the  trusts  aforesaid,  to  retain  and 
to  reimburse  themselves  respectively,  and  allow  their  co- trustees  all 
costs,  charges  and  expenses  which  they,  or  any  of  them,  shall  or 
may  suffer,  sustain,  or  be  put  unto,  in  or  about  the  execution  of  the 
aforesaid  trusts  respectively,  or  in  relation  thereto."  The  trustees 
are  therefore  entitled  to  deduct,  out  of  the  trust  funds,  any  costs, 
charges  and  expenses,  they  have  been  put  to ;  but  it  does  not. 
therefore,  follow,  that  they  are  entitled  to  deduct  any  costs, 
charges  or  expenses  which  another  person  has  been  put  to  in 
relation  to  the  trusts.  If  that  other  person  can  enforce  payment 
against  them,  they  will,  by  that  means,  be  entitled  to  do  so ;  but  I 
have  heard  nothing  to  satisfy  me,  that  there  is  any  species  of  debt 
or  any  means  by  which  the  trustees  could  be  made  liable  to  Mr. 
Smith,  in  respect  of  the  expenses  which  were  voluntarily  paid  by 
him ;  and  the  expression  "  voluntarily,"  used  by  Mr.  Boupell 
appears  to  me  accurately  to  describe  the  transaction.  He  might 
have  thrown  these  expenses  upon  the  trustees,  and  have  said  ""  yoa 
are  liable  to  pay  them,*'  and  thereupon  they  might  have  deducted 
the  amount  out  of  the  trust  funds,  or  taken  it  in  satisfaction  of 
his  covenant.  He  has  not  done  so,  but  has  thought  fit  to  pay  the 
amount  himself,  and,  therefore,  the  proviso  of  the  deed,  which 
enables  them  to  deduct  any  costs  they  may  incur,  does  not  arise. 
[  678  ]  I  am  of  opinion,  therefore,  that  the  estate  of  Mr.  Smith  is  liable 

to  pay  the  whole  3,000Z.,  which  must  be  raised  and  held  upon  the 
trusts  of  the  settlement. 
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DAEKIN  V.  DARKIN(l).  i«53. 

De<f,  15. 
(17  Bear.  o78--581 ;  S.  C.  23  L.  J.  Ch.  890 ;  2  W.  l\.  135.)  

The  sayings  of  a  wife's  separate  estate  were  invested  in  the  joint  names    ^*  ^  ^ 
of  husband  and  wife.    The  fund  was  afterwards  applied  in  the  purchase  of      ^^it'o^^* 
a  real  estate.    After  the  death  of  the  husband,  the  Court,  on  the  evidence,         r  mq\ 
held,  that  the  estate  belonged  to  the  wife.  ^        * 

Two  promissory  notes,  and  a  gas  share,  were  left  to  a  feme  soie  for  her 
separate  use.  She  married,  but  they  were  not  settled,  and  they  were  sub- 
sequently transferred  into  the  name  of  the  husband.  There  being  written 
recognitions  of  the  husband  that  they  were  the  wife's:  Held,  after  his 
death,  that  they  belonged,  as  separate  estate,  to  her. 

In  1828,  Miss  Paramore  married  Mr.  Charles  Darkin,  a  Dissenting 
minister.  At  this  time  she  was  entitled  to  two  promissory  notes 
for  100{.  and  601.  each,  a  share  in  a  Gas  Company,  which  had  been 
bequeathed  to  her  for  her  separate  use,  and  8,5502.  Consols.  On 
her  marriage,  the  Consols  were  settled  for  her  separate  use  for  life. 

The  savings  of  her  separate  estate  were,  from  time  to  time, 
invested  in  the  funds,  in  the  names  of  Mr.  and  Mrs.  Darkin. 

In  1845  Mr.  Darkin  purchased  a  piece  of  freehold  ground  and 
built  a  house  thereon.  The  money  was  the  produce  of  the  savings 
of  the  separate  estate,  sold  out  of  the  funds  for  that  purpose.  Upon 
the  settlement  of  the  purchase,  Mrs.  Darkin  (observing  that  the 
property  was  conveyed  to  her  husband  absolutely,  and  to  uses  to 
bar  dower)  required  some  recognition  of  her  right,  whereupon  her 
husband  executed  and  delivered  to  her  his  will,  by  which  he  devised 
to  her  the  freehold  property  in  question,  and  appointed  her  sole 
executrix. 

Mr.  Darkin  made  a  subsequent  will  in  1851,  by  which,  without 
referring  to  the  former  will,  he  devised  *and  bequeathed  all  his       [  *^79  ] 
real  and  personal  estate  to  the  defendant,  his  brother,  and  appointed 
him  sole  executor. 

It  appeared  that  the  gas  share  had  been  transferred  to  the 
husband,  and  that  the  notes  had  been  renewed  and  made  payable 
to  him.  There  were,  however,  in  Mr.  Darkin's  account  books, 
recognition,  on  his  part,  of  the  separate  right  of  his  wife  to  this 
property.  After  the  death  of  Mr.  Darkin,  his  widow  instituted  this 
suit,  praying  a  declaration  that  her  husband's  brother  was  a  trustee 
for  her  of  the  real  estate,  gas  share,  and  promissory  notes. 

The  defendant  neither  put  in  an  answer,  nor  entered  into 
evidence,  and  the  cause  came  on  for  hearing,  supported  by  the 
evidence  of  the  plaintiff,  and  the  stockbroker  and  solicitor. 

(1)   Dixon  V.  Dixon  (1878)  9  Ch.  D.  687,  48  L.  J.  Ch.  592,  40  L.  T.  208. 
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Dabkin  Mr.  R.  Palmer  and  Mr.  C.  H.  Grave,  for  the  plaintiflF.    *    *    ♦ 

|^ 

Darkin. 
[  580  ]  ^^^''  ^^^^  *^i^d  '*^^-  Hardy,  contra,  [cited  CiUon  v.  Rideout  (1)]. 

The  Mabteb  of  the  Bolls  stopped  the  reply  as  to  the  land, 
intimating  that  the  plaintiff  had  made  out  her  case. 

Mr.  R.  Palmer,  in  reply  on  the  other  point. 

The  Master  of  the  Bolls: 

I  am  of  opinion  that  it  is  established  by  the  evidence,  that  the 
land  was  bought  with  the  separate  estate  of  the  wife,  and  that  it 
was  agreed,  that  her  husband  should  enjoy  it  for  life,  and  that  it 
should  afterwards  belong  to  the  survivor.  If  the  testator  had 
expressly  said,  in  the  second  will,  that  he  gave  this  particular 
estate  to  his  brother,  it  would  have  been  ineffectual,  if  the  estate 
had  really  been  purchased  with  the  separate  property  of  the 
plaintiff. 

I  am  of  opinion  that  it  was  bought  with  the  separate  property 
[  *58i  ]  of  the  wife,  and  that  it  was  intended  to  remain  *her  separate 
property,  and  therefore  a  trust  arises  in  respect  of  the  land. 

With  regard  to  the  two  promissory  notes  and  the  gas  share,  I 
have  had  more  doubt.  It  is  to  be  borne  in  mind,  that  these,  from 
the  first,  were  her  separate  property.  They  were  transferred  to  the 
husband  with  the  assent  of  the  wife ;  and  if  he  had  continued  to 
receive  the  dividends,  then,  according  to  Caton  v.  Rideout,  it  might 
be  inferred,  that  the  wife  knew  of  the  manner  in  which  they  were 
applied,  and  had  agreed  that  her  husband  should  receive  them  for 
his  own  use  and  benefit.  But  this  objection  is  met  by  the  produc- 
tion of  the  book  of  account,  in  the  handwriting  of  the  husband,  who 
acknowledges  that  the  dividends  and  interest  were  received  for  the 
benefit  of  his  wife,  and  in  1841  the  wife  signs  the  book  as  having 
received  the  dividends  herself. 

In  this  state  of  the  case,  it  appears  to  me,  that  I  fnust  consider 
the  book  evidence,  and  although  the  dividends  were  received  by  the 
husband  with  the  sanction  of  his  wife,  yet  that  they  were  received 
for  her.  There  is  evidence  of  a  trust  in  writing,  and  it  is,  therefore, 
unnecessary  to  resort  to  the  principle  laid  down  in  Rich  v.  CockeU  (t), 
that  the  burthen  of  proof  in  such  a  case  lies  on  the  husband. 

I  am  of  opinion  that  the  wife,  who  succeeds  altogether,  ought  to 
have  her  costs,  though  not  personally,  against  the  defendant.    He 

(1)  84  E.  R.  189  (1  Mac.  &  G.  599).  (2)  7  R  E,  227  (9  Ves.  369). 
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acted  properly  in  requiring  the  plaintiff  to  prove  her  case,  and  it  was 
his  daty  to  do  so,  hat  the  suit  has  arisen  from  the  husband's  not 
having  left  any  accurate  trace  of  the  existence  of  the  trust;  I  must 
therefore  deal  with  the  costs  of  suit  as  if  he  were  here,  and  I  am  of 
opinion  that  his  estate  ought  to  bear  them. 


Dabkin 

r. 

Da&kin. 


JONES  V.  BAILEY. 

(17  Beav.  582—583.) 

The  relief  to  which  a  judgment  creditor  was  entitled,  under  1  &  2  Yict. 
c.  1 10,  was  foreclosure,  and  not  sale. 


1853. 
Dm,  16. 


TYLEE  V.  TYLEE. 

(17  Beav.  583.) 

A  receiver  will  not  be  appointed  without  sureties,  though  not  objected 
to,  if  persons  not  competent  to  consent  are  interested. 

Mr,  Schomberg  moved,  with  the  assent  of  all  parties,  for  the 
appointment  of  a  receiver  of  the  purchase-money  of  an  estate  in 
Canada  .without  sureties.  A  married  woman  and  infants  were 
interested. 

Mr.  Hoare,  for  the  defendant,  assented,  but 

The  Master  of  the  Bolls  said,  that,  consistently  with  Manners  v. 
Furze  (1),  it  could  not  be  done. 


1853. 
Dec.  19. 

RolU  Court, 

RoiflLLT, 
M.R. 

[683] 


AYLES  V.  COX  (2). 
Ex  PARTE  JOHN   ATTWOOD. 

(17  Beav.  584— 58a) 

After  a  decree  for  the  sale  of  an  intestate's  copyhold  estate,  in  lots,  but 
before  the  sale,  the  infant  heir  of  the  intestate  was  admitted :  Held,  that  a 
petition  for  a  vesting  order  i^as  properly  presented  by  the  purchaser,  whose 
money  was  in  Court,  and  that  the  costs  of  the  order  were  to  be  borne  by  the 
Tendors,  and  to  be  paid  out  of  the  purchase-money  of  the  particular  lot,  and 
not  out  of  the  fund  in  Court  generally. 

Bt  the  decree  on  further  directions,  dated  the  28th  of  July,  1848, 
the  real  estate  of  Anthony  Cox,  the  intestate,  was  ordered  to  be 
sold ;  and  Anthony  Cox,  the  infant  heir-at-law  of  the  intestate,  and 


(1)  ft3  B.  R.  112  (11  Beav.  30). 

(2)  Patenan  v.  Patenon  (1866)  L.  R. 


2  Eq.  ;n,  33  L.  J.  Ch.  518,  14  L.  T. 
320. 


1853. 
Dee.  20,  21. 

RdU  ChuH. 
BOMILLT, 

M.R. 

[684] 
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AYLB8  all  proper  parties,  were  ordered  to  join  in  the  sale  as  the  Master 
(«ox.         should  direct. 

On  the  6th  of  September,  1848,  the  property  was  accordingly  put 
up  for  sale  in  lots,  and  lot  nine,  consisting  of  a  piece  of  copyhold 
land  held  of  the  manor  of  Dover  Court,  to  which  Anthony  Cox,  the 
infant  heir,  had  been  admitted  on  the  16th  of  October,  1844,  was 
purchased  by  John  Attwood,  who,  having  paid  his  purchase  money 
into  Court,  presented  a  petition,  stating  that  the  defendant  Anthony 
Cox  was  still  an  infant ;  and  praying,  that  an  order  might  be  made, 
vesting  the  copyhold  hereditaments  in  him,  his  heirs  and  assigns, 
and  that  his  costs  of  and  incidental  to  this  application  might  be 
paid  out  of  the  monies  standing  to  the  credit  of  this  cause,  to  sn 
account  entitled  "  The  amount  of  monies  arising  from  the  freehold 
estates  of  the  intestate  Anthony  Cox." 

The  lord  of  the  manor  of  Dover  Court  was  willing  to  consent  to 
the  order  being  made. 

Mr.  Grenside,  in  support  of  the  petition,  [cited  Rowley  v. 
Adams  (l) ;  Re  South  Wales  Railway  Company  (2) ;  Paramore  v. 
Greenslade  (s),  and  other  cases]. 

[  586  ]  Mr.  WalUr,  for  the  plaintiflfs,  the  vendors,  contended  that  the 

purchaser  was  not  the  proper  party  to  present  the  petition,  and  that 
as  the  property  had  been  sold  in  lots  to  a  great  many  purchasers, 
the  proper  course  would  have  been,  for  the  vendors  to  obtain  one 
general  order,  empowering  some  person  to  surrender  or  convey  the 
several  lots  in  the  place  of  the  heir,  thereby  saving  the  heavy 
expense  of  separate  orders  by  each  purchaser,  which  would  be  most 
oppressive.  He  argued,  that  the  expense  of  a  conveyance  would 
have  to  be  borne  by  the  purchaser,  who  ought,  therefore,  to  bear 
some  part  of  the  expenses  of  obtaining  a  vesting  order.  StiUceU  t. 
Mellersh  (4)  was  also  referred  to,  in  the  course  of  the  argument 

[  586  ]  Mr.  Mott  appeared  for  the  lord  of  the  manor,  to  consent  to  the 

order. 

The  Master  of  the  Bolls  : 

I  think  the  purchaser  is  the  proper  person  to  apply,  and  I  have 
already  decided,  that  the  appearance  of  the  lord  of  a  manor  to  con* 
sent  is  not  necessary,  a  verified  certificate  of  his  consent  b^g 

(1)  92  E.  E.  59  (14  Beav.  130).        (3)  96  R.  E.  481  (1  Sm.  &  G.  Ml). 

(2)  92  R.  E.  165  (14  Beav.  418).       (4)  44  E.  E.  490  (4  My.  &  Cr,  5M». 


VOL.  XCIX.J 


1868.    CH.     17  BEAV.  586. 


308 


sufficient.  I  do  not,  at  present,  see  what  the  lord  of  the  manor  has 
to  do  with  the  application.  I  will  inquire  as  to  the  practice,  whether 
the  vendor  or  purchaser  pays  the  costs. 

The  Master  of  the  Bolls  said,  he  had  looked  through  the  cases 
cited,  and  was  of  opinion,  that  the  application  for  a  vesting  order 
had  properly  been  made  by  the  purchaser,  and  that  the  vendor 
must  pay  the  costs,  except  those  of  the  lord  of  the  manor,  whose 
consent  in  Court  was  not  required.  The  costs,  he  said,  must  be 
paid  out  of  the  purchase-money  of  this  particular  lot,  and  not  out 
of  the  fund  in  Court  generally. 


Ayles 

r. 
Cox. 


Dee,  21. 


GAUNTLETT  v.  CAETER. 

(17  Bear.  58d— 591 ;  S.  C.  23  L.  J.  Ch.  219 ;  17  Jur.  981 ;  1  W.  E.  500.) 

A  devise  of  property  in  Bullen  Court,  Strand,  and  Maiden  Lane,  in  the 
*'  county  of  Middlesex,''  held  to  pass  property  in  Bullen  Court,  and  in  the 
Stnmd,  and  in  Maiden  Lane. 

William  Minier,  by  his  will,  dated  the  8rd  of  September,  1885, 
after  devising  and  bequeathing  *'  all  that  leasehold  messuage  and 
premises  situate  in  the  St/and,  in  the  county  of  Middlesex " 
(describing  it),  and  his  freehold  warehouses  **  situate  Villiers 
Street,  Strand,"  to  Bachael  Haward,  and  making  a  bequest  to 
the  children  "of  Mrs.  Dupin,  of  Cecil  Street,  Strand,"  proceeded 
thus :  "  I  give,  devise  and  bequeath  my  ^freehold  estates,  situate 
in  Bullen  Court,  Strand,  and  Maiden  Lane,  in  the  county  o!  Middle- 
sex (1)^  unto  the  said  Bachael  H.  Minier  and  Charles  Dupin,"  for 
their  joint  lives ;  and  on  the  decease  of  either,  to  the  survivor  in 
fee.  The  testator  then  devised  and  bequeathed  his  residuary  real 
and  personal  estate,  upon  trusts  to  sell,  and  he  gave  the  ultimate 
produce  to  B.  H.  Minier  and  Charles  Dupin,  to  be  equally  divided 
between  them,  share  and  share  alike. 

The  testator,  at  the  time  of  making  his  will,  and  at  his  death,  was 
seised  in  fee  of  certain  freehold  houses  and  premises,  situate  in 
Bullen,  otnerwise  "  Bull  Inn,"  Court,  Strand,  and  of  two  freehold 
houses  in  the  Strand  adjoming  Bullen  Court,  and  numbered  respec- 
tively 406  and  407,  and  of  other  freehold  and  copyhold  heredita- 
ments; and  he  was  also  possessed  of  certain  leasehold  premises^ 


(1)  Before  and  after  the  word 
'*  Strand,"  in  the  specific  devise  in 
q^uestion,    there  ^  were    commas,    but 


when  or  by  whom  inserted  did  not 
appear. 


1853. 

July  16, 18, 

19. 

Rolls  Court, 

ROMILLT, 

M.R. 

[586] 


[  ^587  ] 
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Gauntlett  situate  in  the  Strand,  and  other  leasehold  premises.  The  hoases  in 
Carter.  BuUen  Court,  and  the  two  houses  numbered  406.  and  407>  in  the 
Strand,  were  purchased  by  the  testator  and  his  brother  Charles,  in 
1806,  and  were  conveyed  to  them  as  tenants  in  common  by  the  same 
deed,  and  they  were  held  by  the  same  title ;  the  moiety  of  this  property 
belonging  to  his  brother  descended  upon  the  testator,  on  his  brother's 
death.  The  whole,  moreover,  constituted  one  entire  mass  or  block 
of  buildings,  and  the  northern  part  of  the  house  No.  407,  in  the 
Strand,  extended  to  the  house  No.  15,  BuUen  Court,  and  the  ground 
floor  and  cellarage  of  the  former  were  under  the  upper  stories  of  the 
latter.  The  western  wall  of  No.  407,  also  formed  part  of  the  eastern 
side  of  BuUen  Court,  and  some  of  its  windows  look  into  the  court,  the 
[  'sss  ]  entrance  to  the  court  from  the  Strand  being  *by  an  arched  or 
covered  way,  leading  northwards,  and  the  name  "  BuUen  Court " 
being  written  on  the  house  No.  408,  in  the  Strand. 

After  the  death  of  the  testator,  B.  H.  Minier  and  C.  Dupin  entered 
into  the  receipt  of  the  rents  and  profits  of  the  freehold  estates  in 
BuUen  Court  and  Maiden  Lane,  and  also  of  the  two  houses  Nos.  406 
and  407,  in  the  Strand,  believing  the  latter  to  have  been  comprised 
in  the  specific  devise  to  them. 

B.  H.  Minier  died  in  1888,  having  by  her  will  given  the  residue 
of  her  real  and  personal  estate  to  her  sister,  Elizabeth  Stump 
Gauntlett,  the  plaintiff. 

Charles  Dupin  died  in  1860,  having  by  his  will  devised  his  real 
estate  to  trustees,  upon  certain  trusts  to  sell. 

A  question  now  arose  between  the  plaintiff  and  the  trustees  of 
Charles  Dupin,  the  former  contending  that  the  two  houses  passed 
under  the  residuary  devise  to  E.  H.  Minier  and  C.  Dupin,  and  the 
latter  insisting  that  they  were  comprised  in  the  specific  devise  to  the 
same  parties.  In  the  former  case  the  plaintiff,  as  residuary  devisee 
of  E.  H.  Minier,  would  be  entitled  to  a  moiety,  and,  in  the  latter, 
the  trustees  would  take  the  whole. 

Mr.  Lloyd  and  Mr.  Dickinson,  for  the  plaintiff,  [cited  and 
distinguished  Newton  v.  Lucas  (1)]  : 
[  589  ]  If  the  punctuation  be  relied  on,  it  cannot  assist  the  plaintiff. 

(The  Master  of  the  Bolls  :  It  seems  to  me  that  the  stop  between 
"  BuUen  Court "  and  "  Strand  "  is  intentional,  for  it  is  apparently 
afterwards  introduced.) 

(1)  43  R.  E.  210  (1  My.  &  Or.  391). 


TOL.XCIX.]  1868.     CH.     17  BEAV.  589—691.  805 


Where  the  testator  intends  to  describe  a  place  or  locality,  be  uses    Gauntlett 
the  word  "  Strand,"  but  where  he  means  to  describe  the  property,      cabteb. 
he  employs  the  words  "  in  the  Strand." 

Mr.  R.  Palmer,  Mr.  J.  Baily  and  Mr.  Prendergast,  for  Carter 
and  the  other  trustees  of  Charles  Dupin's  will : 

The  whole  property  is  one  comprehended  under  one  title  and 
conveyed  by  one  deed.  *  *  The  word  "  Strand  "  is  no  more  [  690  ] 
necessary  to  describe  BuUen  Court  than  it  is  to  describe  Maiden 
Lane.  The  intention  to  pass  the  whole  is  clear  on  the  face  of 
the  will,  and  the  word  "  Strand  "  being  isolated  from  the  pre- 
ceding and  following  words,  by  means  of  the  commas,  shows  such 
to  be  the  meaning.     *     *     * 

Mr.  Langworthy,  for  the  trustee  and  executor  of  the  original 
testator. 

The  Master  of  the  Bolls  :  juiy  19. 

There  is  a  considerable  degree  of  obscurity  upon  this  will. 
Looking  at  the  various  instances  in  which  the  testator  has  used  the 
word  "  Strand  "  in  the  former  part  of  the  will,  they  appear  to  me 
to  be  inconsistent  with  the  form  in  which  he  has  used  it  in  the 
particular  passage  in  question. 

When  I  first  looked  at  the  will  and  observed,  that  when  he  speaks  [  691  ] 
of  his  leasehold  messuage  he  calls  it  in  "  the  Strand,"  and  that  when 
he  describes  "Villiers  Street"  and  "Cecil  Street,"  he  speaks  of 
them  as  "Villiers  Street,  Strand,"  and  "Cecil  Street,  Strand," 
without  using  the  word  "  the,"  my  impression  was  in  favour  of  the 
plaintiff.  But  upon  examining  the  clause  itself  more  attentively,  I 
observe,  that  he  is  not  disposing  of  his  houses,  but  of  his  estate, 
though  he  points  out  the  parcels.  He  says,  "  my  freehold  estates 
situate  in  BuUen  Court,  Strand,  and  Maiden  Lane,"  and  there  was 
a  large  block  of  property  belonging  to  him,  situate  between  Maiden 
Lane  and  the  Strand  and  bounded  by  BuUen  Court.  Again,  the 
introduction  of  the  commas  before  and  after  the  word  ''  Strand  "  is 
a  circumstance  of  importance ;  and  though  it  is  unusual  to  use  the 
word  "  Strand  "  by  itself,  without  the  article  "  the,"  yet  where 
there  are  preceding  words  of  enumeration  and  it  is  used  as  part 
of  a  sentence,  the  custom  of  prefixing  the  article  "the"  is  not 
always  followed,  for  it  is  frequently  used  without  it,  in  the 
enumeration  of  places. 

I  am  of  opinion,  that  the  best  construction  of  this  clause  of  the 
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Qauktlett  will  is,  that  the  tebtator  not  only  meant  to  dispose  of  the  freehold 
Cabteb.  '  estates  situate  in  BuUen  Court,  but  those  also  in  the  Strand  and  in 
Maiden  Lane.  At  the  same  time,  I  cannot  say  that  this  is  not  a 
question  of  considerable  obscurity,  and  another  mind  might  very 
possibly  come  to  an  opposite  conclusion  on  it.  I  must  make  a 
declaration,  that,  upon  the  true  construction  of  this  will,  the  free- 
hold estates  of  the  testator  situate  in  the  Strand  passed  by  this 
devise  to  Rachael  Minier  and  Charles  Dupin,  for  the  term  of  their 
joint  lives,  and  that  immediately  upon  the  decease  of  either  to  the 
survivor  in  fee.  I  shall  give  the  costs  of  both  parties  out  of  the  estate. 


1863. 

Bee,  12,  13. 

1854. 

Jan,  18. 


ROBINSON  V.  LOWATER. 

(17  Beav.  592—602.) 

[Affirmed  on  appeal,  as  I'eported  in  5  D.  M.  &  G.  272.  A  note  of  the  judgment 
of  the  Mabtee  of  the  Bolls  (taken  from  17  Beav.  pp.  597—601)  will  be  given 
in  the  report  of  the  appeal  in  a  future  volume  of  the  Bevised  Beporte.] 


1854. 
Jan.  20,  21. 

RolU  Omrt, 

BOMILLT, 

M.R. 

[2W.R.181] 


MILFORD  V.  PEILE(l). 

(2  W.  B.  181 ;  S.  0.  17  Beav.  602—604.) 

A  marriage  settlement  contained  a  joint  and  several  covenant  by  the 
husband  and  wife  to  settle  any  property  that  should  devolve  on  the  wife 
absolutely  and  not  bound  by  any  trust  otherwise  than  for  her  absolute  use : 
Held,  that  property  bequeathed  upon  trust  for  the  wife  for  her  sole  and 
separate  use  absolutely,  was  bound  by  the  covenant,  and  that  in  the  absence 
of  any  trust  for  conversion  in  the  settlement  the  property,  which  comprised 
a  leasehold  house  and  furniture,  might  be  retained  thereunder  in  specie  (2). 

By  the  settlement  made  previous  to  the  marriage  of  Frederick 
Milford  and  the  plaintiff,  then  Frances  Harriott  Lewis,  dated  the 
15th  December,  1848 — after  reciting  that,  on  the  treaty  for  the 
intended  marriage,  it  was  agreed  that  all  property  exceeding  lOOZ. 
value  at  any  one  time,  which  the  said  Frances  Harriott  Lewis 
should  thereafter  derive  from  her  father,  Thomas  Locke  Lewis,  and 
which  should  not  have  been  otherwise  settled  by  him,  should  be 
settled  in  manner  thereinafter  appearing — it  was  declared  that  a 
certain  sum  of  10,000{.  Consols,  which  had  been  transferred  into 
the  names  of  trustees,  should  be  held  by  them  upon  trust  either  to 


(1)  The  report  of  this  case  in  2  W.  B. 
181,  as  to  the  retention  in  specie  of 
property  under  a  covenant  to  settle 
after-acquired  propei-ty,  is  moi*e  satis- 
factory than  the  report  in  17  Beayan, 


and  is  accordingly  chosen  for  reprint- 
ing here. — O.  A.  S. 

(2)  In  re  Van  Strauhefizee  [1901]  2 
Ch.  777,  see  p.  782,  70  L.  J.  Ch.  825, 
85  L.  T.  541. 
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retain  the  same  in  its  then  present  state  of  investment,  or  to  sell  Milfobd 
the  same  and  invest  the  proceeds  in  the  Parliamentary  stocks  or  pei'le. 
public  funds,  or  in  Government  or  real  securities  in  Great  Britain, 
with  power  to  vary  the  securities,  and  upon  trust  to  pay  the  income 
of  the  trust  funds  in  manner  therein  mentioned  for  the  benefit  of 
the  husband  and  wife  during  their  respective  lives,  and,  after  the 
death  of  the  survivor,  for  the  benefit  of  the  issue  of  the  marriage. 
And  the  indenture  contained  a  joint  and  several  covenant  by  the 
said  Frederick  Miiford  and  Frances  Harriott  Lewis,  his  intended 
wife,  that  in  case  the  said  intended  marriage  should  take  effect,  and 
any  real  or  personal  estate,  to  the  amount  or  of  the  value  of  lOOZ* 
sterling,  at  any  one  time,  should,  at  any  time  or  times  during  the 
joint  lives  of  the  said  Frederick  Miiford  and  Frances  Harriott 
Lewis,  by  gift,  devise,  bequest,  or  intestacy  from  or  of  the  said 
Thomas  Locke  Lewis,  come  to  or  devolve  on  her,  the  said  Frances 
Harriott  Lewis,  absolutely  and  not  bound  by  any  trust  or  provision 
otherwise  than  for  her  absolute  use,  then,  and  in  every  such  case, 
the  same  real  and  personal  estate  should,  by  such  acts,  deeds, 
transfers,  and  assurances  as  should  be  necessary  for  the  purpose, 
and  at  the  cost  of  such  estate,  be  duly  vested  in  the  trustees  or 
trustee  for  the  time  being  of  the  marriage  settlement,  their  or  his 
heirs,  executors,  administrators,  and  assigns,  and  be  held  upon  and 
for  such  trusts,  intents,  and  purposes,  and  with,  under,  and  subject 
to  such  powers,  provisoes,  and  declarations  (as  far  as  the  nature  of 
the  property  would  admit)  as  were  thereby  declared  of  and  con- 
cerning the  premises  thereby  assigned  and  settled  by  and  on  the 
part  of  the  said  Frances  Harriott  Lewis,  and  the  dividends  and 
annual  produce  thereof,  or  such  and  as  many  of  the  same  as  should 
be  subsisting  and  capable  of  taking  effect. 

Mr.  T.  L.  Lewis  died  in  November,  1852,  having  by  his  will, 
dated  the  28th  July  in  the  same  year,  bequeathed  all  his  term  and 
interest  in  a  certain  leasehold  house  and  premises,  and  all  the 
furniture  and  effects  which  should  be  in  or  about  the  house  and 
premises  at  the  time  of  his  decease,  to  the  defendants  J.  K.  Peile 
and  Charles  Meredith,  in  trust  for  his  daughter  Frances  Harriott 
Miiford  for  her  sole  and  separate  use  absolutely.  And  the  testator 
gave  all  the  plate  in  his  said  house  to  the  same  trustees  upon  trust 
to  permit  his  said  daughter  to  enjoy  it  during  her  life,  and  after  her 
death  upon  the  trusts  therein  mentioned.  The  present  bill  was 
filed  by  Mrs.  Miiford  against  her  husband,  and  the  trustees  and 
executors,  to  take  the  opinion  of  the  Court  whether  tlie  leasehold 
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HiLvoED     house  and  fumiture  were  boand  by  the  covenant  contained  in  the 
Pbilk.       marriage  settlement ;  and  if  so,  whether  they  shonld  be  enjoyed  in 
specie,  or  converted  into  money  and  the  proceeds  invested. 

C.  Chapman  Barber  appeared  for  the  plaintiff. 

Chapman  for  the  husband  and  children. 

IF.  D.  Fane  for  the  trustees. 

[As  to  the  construction  of  the  covenant,  Traverg  v.  Travers  (i) 
and  some  other  cases  of  special  covenants  were  cited.] 

The  Master  of  thb  Rolls  said,  that  he  was  of  opinion  that  the 
leasehold  house  and  furniture  were  within  the  covenant  contained 
in  the  settlement.  The  only  reason  for  the  wife's  joining  in  that 
covenant  was,  to  bind  property  over  which  the  husband's  covenant 
had  no  power.  If  any  property  came  to  the  wife  absolutely,  and 
not  to  her  separate  use,  it  would  have  been  bound  by  the  husband's 
covenant ;  but  if  any  was  given  to  her  separate  use,  she  became  the 
absolute  owner  of  it  in  equity  as  if  she  were  a  feme  sole,  and  in  that 
case  alone  her  covenant  would  be  effective.  Nor  did  the  recital  in 
the  settlement  make  any  alteration  in  this  view  of  the  question. 
That  recital  referred  to  the  case  of  a  qualified  interest  in  property 
being  given  to  the  wife — not  to  the  event  of  its  being  settled  to  her 
separate  use.  With  respect  to  the  question  whether  the  house  and 
furniture  ought  to  be  converted  into  money  and  the  proceeds 
invested,  he  was  of  opinion  that  there  was  no  general  trust  for  con- 
version in  the  settlement,  and  that  the  property  should  be  vested 
in  the  trustees  in  specie. 


1854. 
Jan.  23,  24. 

BolU  CauH, 

KOMILLT, 
M.B. 

[  17  Beav. 
606] 


LEIGH  V.  LEIGH  (£). 

(17  Beav.  605—608.) 

Bequest  to  A.  B.  for  life,  and  after  his  death  to  **  all  the  preeent  born 
children  of  A.  B.  equally."  One  of  them  died  between  the  date  of  the  will 
and  the  death  of  the  testatrix :  Held,  that  his  share  did  not  lapse,  hut  that 
the  bequest,  being  to  a  class,  the  whole  was  divisible  amongst  those  who 
survived  the  testatrix. 

The  testatrix,  by  her  will,  dated  in  1888,  gave  two-sevenths  of 
the  residue  of  her  personal  estate  to  three  trustees  for  Henry  Leigh 
for  life,  and  after  his  decease,  as  follows  :  "  In  trust  for,  and  I  du 

(1)  60  B.  B.  151  (2  Beav.  179).  but   see   Dimmd    v.    Bi^tock   (1870 

(2)  Questioned  by  Malins,  V.-C.  in  L.  B.  10  Ch.  358,  33  L.  T.  217  ;  In  rr 
Spencer  v.  Wilson  (1873)  L.  B.  16  Eq.  SmUh's  TrusU  (1878)  9  Oh.  D.  UT. 
501,  42  L.  J.  Ch.  754,  29  L.  T.  19;  38  L.  T.  905. 
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hereby  give  and  bequeath  the  same  unto  all  the  present  bom  Leigh 
children  of  the  said  Henry  Leigh,  their  executors  and  adininis-  leioh. 
trators,  equally  to  be  divided  between  them,  share  and  share  alike." 

At  the  date  of  the  will  Henry  Leigh  had  four  children,  viz.  the 
three  plaintifis  and  Barnabas  Leigh,  who  died  in  1837,  in  the  life 
of  the  testatrix. 

In  1838,  the  testatrix  made  a  codicil  to  her  will,  whereby  she 
revoked  the  appointment  of  the  three  persons  named  in  her  will  as 
her  trustees  and  executors,  and  she  appointed  two  of  them  and 
another  person  to  be  trustees  and  executors,  and  gave  to  them  her 
residuary  estate,  upon  the  same  trusts  upon  which  the  same 
residuary  estate  was  so  given  and  bequeathed  in  and  by  her  will. 

The  testatrix  died  in  1843,  and  Henry  Leigh  died  in  1853 ;  and 
the  question  now  was,  whether  the  one-fourth  share  intended  for 
Barnabas  Leigh  had  lapsed,  by  his  death  in  the  lifetime  of  the  testatrix, 
or  was  divisible  amongst  the  plaintiffs,  as  the  surviving  children. 

Mr.  Lloyd  and  Mr.  Hothouse,  for  the  plaintiffs  : 

This  *is  a  gift  to  a  class  and  not  to  individuals,  and  therefore  [  *606  ] 
there  can  be  no  lapse,  for  those  persons  take  who  answer  the  de- 
scription at  the  death  of  the  testatrix.  The  only  peculiarity  is,  that 
the  class  of  *'  present  born  children  "  was  capable  of  diminution, 
but  not  of  increase,  and  it  is  therefore  necessary  to  fix  its  minimum 
limit  at  the  time  when  the  will  came  into  operation. 

But,  secondly,  the  codicil  of  1838,  made  after  Bamabas's  death, 
limits  the  class  to  those  then  living,  and  excludes  Barnabas,  who,  as 
the  testatrix  must  have  known,  was  then  dead.  The  plaintiffs  therefore 
take  the  whole,  and  there  is  no  lapse.  They  cited  Viner  v.  Francis  (l) ; 
Francis  v.  Collier  (2) ;  Lee  v.  Pain  (3) ;  Shaw  v.  McMahon  (4). 

Mr.  Goodere,  for  the  next  of  kin  of  the  testatrix : 

There  is  a  lapse  as  to  one-fourth  of  the  bequest ;  the  testatrix,  no 
doubt,  as  the  plaintiffs  contend,  knew  the  state  of  the  family,  or  the 
different  families,  and  how  far  the  forms  of  expression  she  used  would 
carry  out  her  intention.  I  adopt  that  view  of  the  case.  But  a  gift 
to  "  present  born  children  *'  is  a  gift  to  the  children  then  born 
individually,  in  the  same  way  as  if  she  had  used  their  individual 
names.  In  all  the  cases  relied  upon  by  the  plaintiffs,  the  gift  was  to 
children  generally,  and  not  limited,  as  in  this  case.     It  was  so  in 

(1)  2  B.  B,  29  (2  Cox,  190).  (3)  67  E.  R.  41  (4  Hare,  225). 

(2)  28  B.  B.  115  (4  Rubs.  331).  (4)  65  R.  R.  724  (4  Dr.  &  War.  431). 
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the  case  of  Viner  v.  Francis,  the  gift  being  to  the  children  of  a 
deceased  sister  generally ;  and  that  case,  moreover,  is  inconsistent 
^ith  the  case  of  Martin  v.  Wilson  (l). 

Mr.  Welford  and  Mr.  Baggallay,  for  other  next  of  kin  of  the 
testatrix,  cited  Bain  v.  LescherC^). 

The  Master  of  the  Kolls  : 

When  a  legacy  is  given  to  a  class  of  persons,  that  class  is  to  be 
ascertained  at  the  time  of  distribution.  The  question  is,  whether 
this  is  a  gift  to  a  class  or  to  specified  individuals.  If  Martin  v. 
Wilson  (3)  is  to  govern  this  case,  I  must  decide  for  an  intestacy,  but 
I  am  disposed  to  follow  Viner  v.  Francis  (4),  which  has  always  been 
considered  as  a  governing  case.  What  I  have  to  look  at  is,  whether 
this  is  a  gift  to  a  class  or  not.  It  is  a  gift  '*  unto  all  the  present 
born  children"  of  Henry  Leigh.  Now  the  expression  "present 
born  children  "  is  a  mere  description  of  the  class,  and  is  similar  to 
a  bequest  to  all  the  male  or  female  children  of  an  individual ;  in 
which  case,  the  persons  fulfilling  those  conditions  at  the  time  when 
payment  was  to  be  made  would  take.  I  am  of  opinion  that  the 
circumstance  that  this  class  was  not  liable  to  fluctuation  by  addition, 
but  only  by  diminution,  does  not  alter  the  conclusion  to  be  come  to 
from  the  circumstance  of  its  being  given  to  a  class.  I  think  the 
three  children  who  survived  the  testatrix,  and  who  were  the  "  present 
born  children  '*  at  the  time  when  the  gift  took  efifect,  are  entitled  to 
the  whole  of  the  legacy. 

Bain  v.  Lescher  (2)  is  distinguishable,  because  there  it  was  a  gift 
to  specified  individuals,  in  which  case  it  ^would  lapse,  in  the  event 
of  death  of  a  legatee  in  the  testator's  lifetime. 

I  do  not  determine  this  case  on  the  second  point  argued,  but  am 
of  opinion,  on  the  construction  of  the  original  gift,  that  the  three 
plaintiffs  are  entitled. 


1854. 
Jan,  28. 
Feb.  9. 

Bolls  Court. 
ROMILLT, 

M.R. 

[608  J 


8TEDMAN  v.  COLLETT  (5). 

(17  Beav.  608-618;  S.  C.  18  Jur.  457.) 

The  settlement  of  a  solicitor's  bill  by  the  client  for  a  fixed  sum  is  valid, 
and  will  not  be  disturbed  by  the  Court,  when  it  has  been  entered  into  fairly, 
and  with  proper  knowledge  on  both  sides. 

Several  years  after  a  solicitor  had  ceased  to  act  for  his  client^  an  agree- 
ment was  entered  into  between  them,  for  the  delivery  up  of  the  client's 

(1)  3  Br.  C.  C.  324.  (5)  In  re  West,  King  &  Adams  [1892] 

(2)  54  E.  R.  408  (11  Sim.  397).  2  Q.  B.  102,  61  L.  J.  K.  B.  639,  68 

(3)  3  Br.  C.  C.  324.  L.  T.  558 ;  In  re  Frape  [1893]  2  Ch. 

(4)  2  R.  E.  29  (2  Cox,  190).  287,  62  L.  J.  Ch.  473,  68  L.  T.  558. 
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papers,  in  consideration  of  a  fixed  sum  to  be  paid  to  the  solicitor  when  the      Btedmak 
Court  of  Chancery  should  declare  that  the  client  was  one  of  the  next  of  v, 

kin  of  E.  S.  and  entitled  to  a  fund  in  Court    No  bill  was  delivered,  and  five       Collett. 
years  afterwards  the  right  of  the  dient  was  established :  Held,  that  the  agree- 
ment was  valid,  there  having  been  no  fraud  or  undue  pressure,  the  client 
having  had  the  full  benefit  of  the  agreement,  and  it  being  impossible  to 
replace  the  parties  in  their  original  position. 

A  husband  agreed  to  pay  a  sum  of  money,  on  **  his"  being  held  next  of 
kin  of  A.  B.  and  entitled  to  his  property.  The  wife  was  and  claimed  to  be 
such  next  of  kin.  The  husband  having  succeeded  in  right  of  his  wife,  the 
Court  held,  that  there  was  an  error  and  mistake  in  the  agreement,  which 
ought  to  be  rectified,  and  decreed  the  husband  to  make  the  payment. 

The  object  of  this  suit  vas  to  obtain  ihe  benefit  of  an  agreement, 
entered  into  between  the  plaintiff  and  defendant,  on  the  10th  of 
December,  1844,  for  payment  by  the  defendant,  upon  a  par- 
ticular event,  to  the  plaintiff,  of  a  fixed  sum,  for  his  services  as 
solicitor  of  the  defendant. 

The  circumstances  under  which  this  agreement  was  entered  into 
were  as  follows :  The  will  of  the  testator,  Edward  Smith,  contained 
an  ultimate  limitation  in  favour  of  his  next  of  kin ;  and  on  the 
failure  of  the  prior  limitations,  Mr.  George  Maule,  the  solicitor  of 
the  Treasury,  in  1825,  on  behalf  of  the  Crown,  obtained  letters  of 
administration  to  the  testator,  on  the  supposition  that  no  next  of 
kin  existed.  There  was  a  considerable  sum  in  Court,  arising  from 
Uie  estate,  to  which  several  persons  laid  claim  as  next  of  kin. 
Amongst  them  the  ^defendant,  Mr.  Collett,  in  right  of  his  wife,  [  *^^  ] 
claimed  the  fund,  or  part  of  it,  as  next  of  kin. 

In  April,  1886,  Collett  employed  the  plaintiff  Stedman  as  his 
solicitor,  in  attending  to  and  investigating  the  claims  made  by  the 
other  claimants  in  the  Master's  ofiice,  in  a  cause  of  Turner  v. 
Maule,  instituted  for  the  above-mentioned  object,  and  to  preparing 
the  way  for  the  establishment  of  the  defendant's  claim,  by  getting 
up  evidence  for  that  purpose.  This  employment  continued  until 
December,  1886,  when  the  plaintiff  refused  to  continue  to  act  for 
the  defendant,  unless  he  could  be  supplied  with  funds,  which  the 
defendant  was  then  unable  to  do.  It  was  not  denied,  that  at  this 
time,  something  was  due  from  the  defendant  to  the  plaintiff;  and 
although  the  plaintiff  now  alleged,  that  after  this  lapse  of  time,  he 
was  wholly  unable  to  make  out  any  account  of  what  was  due  to 
him,  still  it  was  not  disputed,  that  lOZ.  was  paid  to  a  former 
solicitor  for  the  delivery  up  of  the  papers  of  the  defendant,  and 
that  the  expense  of  one  journey,  at  least,  of  the  defendant,  in 
company  with  a  clerk  of  the  plaintiff's,  occupying  several  days,  to 
search  parish  registers,  was  paid  by  the  plaintiff. 
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Stedman  No  bill  of  costs  was,  however,  made  out  or  delivered  to  the 
CoLLETT.  defendant  at  that  time,  probably  in  consequence  of  his  poverty, 
nor  was  any  asked  for  by  him,  and  no  demand  of  payment  was 
made  by  the  plaintiff.  From  this  time  (December,  1836)  the  whole 
matter  slept,  and  the  papers  remained  in  the  plaintiff's  possession 
until  the  latter  end  of  the  year  1844  (eight  years  after  the  employ- 
ment had  ceased,  and  when  the  right  to  enforce  payment  had  been 
lost).  At  this  time,  the  plaintiff  being  engaged  in  changing  his 
offices,  employed  the  defendant  in  removing  his  papers  to  the  new 
[  *6io  ]  office.  *In  the  course  of  doing  so,  the  defendant  recognized  his 
own  papers,  and  thereupon  he  applied  to  the  plaintiff  to  have  them 
delivered  up  to  him,  as  he  still  intended  to  prosecute  his  claim. 
The  plaintiff  said  he  would  look  at  them  and  consider  the  matter, 
and  desired  the  defendant  to  come  on  the  following  day.  On  the 
following  day,  the  plaintiff  produced  to  the  defendant  the  agree- 
ment in  question,  and  said  that  he  would  deliver  up  the  papers  if 
the  defendant  would  execute  it.  The  agreement  was  read  by  and 
fully  explained  to,  and  understood  by  the  defendant,  who  thereupon 
executed  it  and  received  his  papers.  The  plaintiff,  at  the  same  time, 
paid  the  defendant  for  the  work  he  had  done,  deducting  158.  for 
the  expense  of  the  agreement. 

The  agreement,  dated  the  10th  of  December,  1844,  after  reciting 
that  the  defendant  (throughout  the  agreement  called  William 
Gollett)  was  justly  and  truly  indebted  to  the  plaintiff  in  the  sum 
of  200Z.,  for  business  done  by  the  plaintiff,  as  solicitor  for  the 
defendant,  in  the  suit  of  Nye  v.  Matile,  and  certain  proceedings 
in  the  Ecclesiastical  Court,  and  for  other  business  in  his  pro- 
fessional character,  as  the  defendant  admitted,  and  that  it  had 
been  expressly  stipulated  and  agreed,  that  no  bill  of  costs,  &c., 
should  at  any  time  thereafter  be  required  by  the  defendant,  but 
that  the  said  sum  of  200Z.  should  be  fixed  and  stipulated  to  be  in 
lieu  ai;d  full  discharge  of  all  bills  of  costs  and  other  claims  and 
demands  of  the  plaintiff ;  and  reciting  that  the  plaintiff  had  agreed 
to  deliver,  and  in  pursuance  of  such  agreement  had  delivered  up 
to  the  defendant,  the  documents  and  papers  upon  which  he  had  a 
lien,  upon  the  terms  and  conditions  thereinafter  mentioned,  it  was 
witnessed,  that  the  defendant,  in  consideration  of  the  premises, 
agreed,  when  and  so  soon  as  the  Court  of  Chancery  should  declare 
611  ]  "  that  he  was  the  next  of  kin  *of  Edward  Smith  and  Sarah  Hyatt, 
and  as  such  entitled  to  the  sums  of  money,  stocks  and  securities 
standing  in  the  name  of  the  Accountant-General,  in  trust  in  the 
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cause  of  Nye  v.  MatUe,  or  to  any  part  thereof,  he  the  defendant  stbdman 
would  pay  the  plaintiff  the  sum  of  200/.,  and  interest  thereon,  at  collbtt. 
5Z.  per  cent.,  from  the  date  of  the  agreement,  and  all  sums  necessary 
for  effecting  and  keeping  up  an  assurance  on  the  life  of  the  defen- 
dant." And  the  plaintiff  covenanted,  that  until  the  defendant 
should  be  declared  the  next  of  kin  of  Edward  Smith  and  Sarah 
Hyatt,  and  as  such  entitled  to  the  several  sums  of  money,  &c.  or 
to  such  part  thereof  as  would  be  sufficient  to  pay  the  2002.,  &c. 
he  would  not  sue  the  defendant  for  the  said  debt,  &c.,  or  any  other 
claim  or  demand  of  the  plaintiff  against  him,  up  to  the  date  of  the 
agreement. 

In  April,  1846,  CoUett  and  wife,  and  others,  took  out  certain 
letters  of  administration,  and  in  February,  1847,  instituted  a  suit 
against  Mr.  Maule  and  the  Attomey-Oeneral,  to  establish  the  right 
of  Mrs.  Gollett  and  others  to  the  testator's  personal  estate.  In 
1849,  their  right  was  established,  and  considerable  sums  were, 
previous  to  1858,  paid  out  to  them. 

The  defendant  having  refused  to  pay  the  200Z.,  &c.,  the  plaintiff 
filed  his  bill  to  have  the  declaration  of  the  Court,  that  it  was  the 
intention  of  the  agreement  of  the  10th  of  December,  1844,  that 
the  money,  thereby  made  payable  by  the  defendant,  should  become 
payable,  when  the  Court  should  declare  Sarah  Coliett  entitled  to 
any  part  of  the  moneys  in  trust  in  the  cause  of  Nye  v.  Maule,  and 
should  order  payment  thereof  to  her,  or  to  the  defendant  in  her 
right,  and  praying  an  account  and  a  lien  on  the  stocks,  &c.  in 
which  the  money  so  paid  out  to  Sarah  Coliett,  or  the  defendant, 
were  invested. 

Mr.  Ronpell  and  Mr.  I\  H.  Teirell,  for  the  plaintiff,  contended,  [  «12  ] 
that  the  agreement  was  entered  into  bond  fide,  and  with  perfect 
knowledge,  on  both  sides,  of  the  circumstances  under  which  the 
arrangement  was  made;  that  there  was  neither  pressure  nor 
advantage  taken  of  the  defendant,  who  was  conversant  with  legal 
matters,  and  perfectly  competent,  in  point  of  information,  to 
protect  himself  in  such  a  case;  that  the  agreement,  therefore, 
was  valid:  In  re  IVhitcoinbe  (1).  That  it  was  no  objection  to  such 
an  agreement,  that  it  was  for  the  payment  of  a  fixed  sum  at  a 
future  time,  and  without  the  delivery  of  a  bill;  that  the  event 
on  which  it  was  payable  was  contingent,  and  nothing  might  ever 
have  become  payable;  that  the  plaintiff  had  a  right  to  refuse  to 
(1)  6^  E.  E.  48  (8  Beav.  140J. 
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ktkdmak     give  up  the  papers  until  payment  of  or  secarity  for  his  costs,  and 
coLLKTT.     that  the  special  agreement  precluded  taxation  until  set  aside  bj 
suit :  In  re  ff^  hitcombe  (1). 

3/r.  /?.  Palmer  and  Mr.  H.  C-  Ward,  for  the  defendant,  con- 
tended, that  even  if  the  agreement  were  valid,  the  defendant  could 
not  support  any  claim  upon  it,  as,  according  to  its  fair  and  literal 
construction,  the  event  had  not  arisen  upon  which  the  payment 
was  to  be  made,  namely,  the  declaration  by  the  Court  that  the 
defendant  was  the  next  of  kin  of  Edward  Smith  and  Sarah  Hjatt, 
and  as  such  entitled  to  the  fund,  no  such  declaration  having  been 
made,  or  ever  capable  of  being  made.  That  the  agreement,  however, 
was  invalid,  on  the  ground  of  pressure,  of  want  of  information  on 
the  part  of  the  defendant,  a  fixed  sum  being  stipulated  on  by  a 
solicitor  for  his  costs,  without  the  delivery  of  any  bill,  and  payable 
[  •613  ]  at  a  future  time:  Wood  v.  Dowries  (2).  They  *argued  that  at  all 
events,  the  defendant  was  entitled  to  have  a  bill  of  costs  delivered 
and  taxed  in  the  ordinary  way  :  Ex  parte  Bass,  Re  Stephen  (s). 

Mr.  Roupell,  in  reply. 

The  case  of  Be  Smith,  Ex  parte  Husband  (4),  and  the  stat.  6  &  7 
Vict.  c.  78,  were  also  referred  to. 

The  Master  of  thb  Bolls  observed,  that  one  question  raised 
by  the  bill  and  to  some  extent  at  the  Bar,  was  as  to  the  constrac- 
tion  of  the  agreement,  and  admitting  it  to  be  valid,  whether  it  was 
an  agreement  by  the  defendant  to  pay  the  200Z.  in  the  event  which 
had  happened,  viz.  the  establishment  of  the  claim  of  the  defendant's 
wife  to  the  fund,  and  not  of  the  claim  of  the  defendant  himseli 
except  through  her.  That  this  had  not  been  very  strongly  insisted 
upon,  and  that  his  opinion  was,  that  the  event  contemplated  by  the 
agreement  had  arisen;  and  that  assuming  the  document,  under 
the  circumstances  of  this  case,  to  be  a  valid  and  subsisting  agree- 
ment, the  defendant  was  liable  to  pay  the  plaintiff  the  money  thereby 
agreed  to  be  paid.  He  would,  however,  reserve  the  point  as  to  the 
validity  of  the  agreement. 

Feb, 9,        Thb  Master  of  the  Bolls: 

The  question  is,  whether  the  agreement  of  the  10th  of  December. 

(1)  68  R.  R.  48  (8  Beav.  140).         (3)  78  R  R,  189  (2  Ph.  562). 

(2)  11  R  B.  160  (18  Ves.  120),        (4)  73  P.  R,  313  (9  Beav.  182). 
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1844,  can  now  be  enforced  against  the  defendant.     The  plaintifif     Stedman 
claims  the  specific  performance  of  this  agreement  and  the  payment      colliett 
of  the  money  thereby  secured.     The  defendant  denies  its  validity, 
bat  offers  to  pay  what  is  due  to  the  plaintiff  for  his  *costs,  on  the       [  •eu" 
delivery  of  that  bill  and  on  its  being  taxed  in  the  ordinary  way. 

Notwithstanding  some  difficulty  that  may  arise  from  the  dicta 
in  some  of  the  cases  referred  to  on  this  subject,  I  am  of  opinion, 
that  the  settlement  of  a  solicitor's  bill  by  the  client  for  a  fixed  sum 
is  valid,  and  will  not  be  disturbed  by  this  Court,  where  it  has  been 
entered  into  fairly  and  with  proper  knowledge  on  both  sides.  Lord 
Lanod^le  so  decided  in  the  case  of  In  re  Whitcombe  (1) ;  and  also 
held  in  Re  Eyre  (2),  that  an  agreement  as  to  the  mode  by  which 
a  solicitor  was  to  be  remunerated  would  be  properly  taken  into 
consideration  by  the  taxing  Master,  and  I  have  myself  acted  on 
this  principle  in  the  case  of  In  re  Taylor  (s),  which  I  lately  decided. 

The  case  of  Ex  parte  BasSy  In  re  Stephen,  does  not  appear  to  me 
to  oppose  this  view  of  the  case.  In  that  case,  a  large  sum  of  money 
had  been  paid  to  solicitors,  for  the  purpose  of  obtaining  papers 
from  them  and  under  an  agreement  that  this  should  finally  settle 
all  matters  between  them.  Lord  Cottenham  ordered  the  bill  to  be 
delivered  and  taxed ;  but  he  did  so,  not,  as  it  appears  to  me,  on 
the  ground  that  such  an  agreement  could  not,  under  any  circum- 
stances, be  entered  into  between  a  solicitor  and  his  client,  but  on 
the  ground  that  the  agreement  in  question  was,  in  fact,  extorted 
by  pressure.  The  Lord  Chancellor  seems  to  have  considered  that 
the  agreement,  in  that  case,  could  not  be  put  higher  than  payment 
of  the  bill ;  and  that  if  payment  had  been  extorted  by  such  pressure, 
the  client  who  had  paid  the  bill,  under  such  circumstances,  would 
have  been  entitled  to  tax  it.  In  fact,  in  that  case,  the  very  existence 
of  the  Company  seems  to  have  depended  on  obtaining  possession 
of  the  documents  *in  the  custody  of  the  solicitors  and  submitting  [  *616  ] 
to  their  terms. 

But  I  see  nothing  in  that  case  to  countenance  the  opinion,  that 
provided  the  transaction  be  open  and  fair  and  without  pressure,  a 
solicitor  and  his  client  may  not  agree  that  a  fixed  sum  shall  be  paid 
to  the  solicitor,  in  liquidation  of  his  bill  of  costs,  even  though  that 
bill  of  costs  has  not  been  delivered,  and  even  though  the  object  of 
the  arrangement  is  to  enable  the  solicitor  to  escape  the  trouble  of 
making  out  his  bill. 

(1)  68  B.  B.  48  (8  Beav.  140).  (3)  See  18  Boav.  165. 

(2)  10  Beav.  569. 
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Stsdmak  I  am  also  of  opinion,  that  the  circumstance  that  the  money  is  to 
CoLLETT.  be  paid  at  a  future  time  does  not  alter  the  case,  or  make  it,  on  that 
account  alone,  more  invalid,  than  if  a  sum  of  money  had  been  paid 
at  the  time.  I  adopt  the  observation  of  Lord  Lanodalb  in  the  case 
of  Whitcomhe  (1) :  ''  An  agreement  like  this  between  a  solicitor 
and  client,  for  taking  a  fixed  sum  in  satisfaction  for  all  demands 
for  costs,  is  an  agreement  which  may  be  perfectly  good ;  but  this 
Court,  for  the  protection  of  parties,  looks  at  every  transaction  of 
this  kind  with  great  suspicion." 

Looking  at  this  transaction,  therefore,  with  great  suspicion,  I 
proceed  to  consider,  whether  I  ought  to  act  upon  and  enforce  it. 
The  first  question  to  be  considered  is,  was  it  obtained  by  pressure 
on  the  client  ?  The  solicitor  refused  to  give  up  the  papers  unless 
this  agreement  was  signed;  he  had  a  perfect  right  to  keep  the 
papers  until  his  bill  was  paid ;  and  on  the  other  hand,  the  client, 
the  defendant,  might,  at  any  time,  have  taxed  the  plaintiff's  bill, 
and  have  obtained  possession  of  the  papers,  if  he  had  been  in  a 
position  to  pay  the  amount  found  due  on  taxation.  I  am  of  opinion, 
in  this  case,  that  the  defendant  has  not  made  out  such  a  case  of 
[  ♦616  ]  pressure.  *That  he  required  the  papers  is  certain,  and  that  he 
could  not  prosecute  his  claim  without  them  is  probable ;  and  he 
certainly  could  not,  without  a  considerable  outlay,  obtain  new  ones, 
if  he  failed  in  obtaining  these.  But  I  do  not  find,  that  the  want  of 
them  was  urgent,  or  that  the  defendant  would  have  been  prejudiced 
by  the  delay  in  obtaining  them,  even  though  that  delay  should  have 
amounted  to  several  weeks  or  even  months.  The  success  of  his 
claim  did  not  depend  on  his  obtaining  immediate  possession  of 
them,  as  was  the  case  In  the  Matter  of  Stephen.  This  is  a  material 
difference,  not  to  attend  to  which  would  be,  in  many  cases,  to  defeat 
the  value  of  the  solicitor's  lien.  It  is  true,  that  the  defendant  had 
no  professional  assistance  in  this  matter,  but  I  do  not  find  that  he 
was  ignorant  of  what  he  was  about.  He  was  conversant  with  legal 
matters,  he  understood  the  agreement  fully ;  he  did  not  apply  for 
further  time  to  consider  the  matter,  he  believed,  and  stated  his 
belief  at  the  time,  that  the  bill  of  costs  could  not  amount  to  so  large 
a  sum.  But  admitting  such  to  be  the  case,  provided  the  dispropor- 
tion was  not  so  great  as  to  amount  to  fraud,  I  am  not  prepared  to 
say,  that  the  amount  really  due  would  not  be  a  su£Scient  considera- 
tion to  support  an  agreement  for  the  payment  of  a  larger  sum  of 
money,  depending  on  a  contingency  over  which  the  solicitor  had  no 
(1)  68  R.  R.  p.  50  (8  Beav.  p.  144). 
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control,  which  possibly  might  never  arise,  or  if  it  ever  did  arise,      stbdmak 
would  probably  be  at  a  distant  period  of  time.     It  is  next  to  be      colubtt. 
observed,  that  the  defendant  has  had  the  full  benefit  of  the  agree- 
ment; he  obtained  the  papers,  he  prosecuted  his  claim  and  he 
sQceeeded. 

It  is  true,  that  there  is  frequently  a  great  difference  between 
directing  an  instrument  to  be  delivered  up  and  compelling  the 
parties  to  it  to  make  it  effectual ;  but  in  the  view  I  take  of  this  case, 
that  difference  does  not  *exist  here.  If  I  am  right  in  the  con-  [  *6i7  ] 
straction  which  I,  sitting  in  equity,  put  on  this  agreement,  the 
plaintiff  could  recover  upon  it  at  law.  If  he  cannot,  it  must 
be  owing  to  the  use  of  an  accidental  expression  in  it,  which 
confessedly  was  not  intended  by  either  party,  at  the  time  of  its 
execution.  I  think,  therefore,  that  I  must  consider  how  this  case 
would  have  stood,  if  an  action  had  been  brought  on  this  agree- 
ment, and  the  defendant  had  instituted  a  suit  to  set  it  aside  and 
had  applied  for  an  injunction  to  restrain  the  prosecution  of  the 
action.  If  that  case  were  before  me,  I  should  have  to  consider, 
whether  I  could  restore  the  parties  to  it  to  the  position  in  which 
they  were  when  it  was  entered  into.  This  is  manifestly  im- 
possible; as  I  have  already  observed,  the  defendant  has  had 
the  full  benefit  of  it,  and  cannot  restore  to  the  plaintiff  what 
he  obtained  from  him.  The  lapse  of  time  is  another  circum- 
stance in  favour  of  the  plaintiff.  It  is  true,  that  the  evidence 
respecting  the  plaintiff's  books  and  the  record  kept  of  the  defen- 
dant's services  is  so  unsatisfactory,  that  I  am  induced  to  believe, 
that  the  plaintiff  would  have  found  it  extremely  difficult  to  have 
made  out  his  bill  of  costs  in  December,  1844 ;  still  this  difficulty 
must  be  increased  and  made  totally  insuperable  after  the  lapse  of 
nine  years,  and  some  weight  is  to  be  given  to  this  consideration, 
although  not  to  the  extent  that  would  be  proper  in  an  ordinary 
case,  where  the  custody  of  previously  existing  vouchers  might 
reasonably  have  been  neglected  by  a  person  who  considered  the 
matter  to  be  settled. 

In  addition  to  these  considerations,  I  am  not  satisfied  that  the 
defendant  has  not  himself  had  the  benefit  of  this  claim  of  the 
plaintiff,  in  the  sums  allowed  him  for  expenses  by  his  co-claimants, 
if  I  may  use  such  an  expression.  On  this  point,  however,  the 
evidence  is  too  ^uncertain  to  enable  me  to  come  to  any  conclusion  [  *^^^  ] 
without  farther  inquiry  :   these,  however,  are  minor  matters. 

I  am  of  opinion,  that  the  plaintiff  is  entitled  to  the  benefit  of  this 
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Campbell  and  they  accordingly  cut  down  the  chestnut  and  three  beech  trees, 
Alloood.  hut  refused  to  cut  down  another  at  Mr.  Backhouse's  request, 
because  they  thought  it  was  ornamental,  and  did  not  appear 
injurious  to  the  mansion-house.  A  good  deal  of  evidence  was  gone 
into  as  to  the  situation  of  the  premises,  the  size,  breadth,  &c.  of  the 
trees,  their  contiguity  to  the  house,  and  the  like. 

Mr.  R,  Palmer  and  Mr.  C.  C.  Barber ,  for  the  plaintiff,  con- 
tended, that  the  trustees  had  no  right  to  cut  down  the  trees,  or  to 
exercise  any  discretion. 

Mr.  Lloyd  and  Mr.  BabingtoUy  for  the  defendants,  the  surviving 
trustees,  said,  that  the  plaintiff  had  herself  cut  down  trees,  and  had 
no  right  to  complain.  That  the  trustees  had  exercised  a  wise 
discretion  in  cutting  down  these  few  trees  for  the  benefit  of  the 
mansion  and  to  keep  a  good  tenant,  and  that  they  had  refused  to 
cut  down  other  trees  because  they  thought  them  ornamental.  They 
cited  Marker  Y.  Marker  (i). 

Mr.  Faher,  for  Backhouse  : 

There  is  no  evidence  of  Backhouse  ever  having  cut,  or  threatened 
to  cut,  any  trees  on  the  property.  He  is  a  mere  tenant,  and  ought 
not  to  have  been  mixed  up  in  a  dispute  between  his  landlords  and 
their  cestuis  que  trust.  The  bill  ought,  therefore,  to  be  dismissed, 
as  against  him,  with  costs. 

Mr.  R.  Palmer,  in  reply,  contended,  that  the  trustees  had  no 
right  to  exercise  any  discretion.  He  complained  that  the  same 
•626  ]  evidence  had  been  taken  twice  in  the  *cause ;  once  on  behalf  of  the 
trustees,  and,  secondly,  on  the  part  of  Backhouse,  and  argued  that 
this  was  an  useless  and  unnecessary  expense,  which  ought  to  be 
borne  by  the  defendants. 

[The  following  cases  were  cited.  Surges  v.  Lamb  (2) ;  Coffin  v. 
Coffin  (8)  ;  Morris  v.  Morris  (4).] 

The  Master  of  the  Rolls: 

The  question  is,  first,  whether  these  trees  are  ornamental ;  and 
if  they  are,  then  whether,  although  ornamental,  they  are  so 
prejudicial  to  the  dwelling-house,  as  to  render  it  proper  that  they 

(1)  89  E.  E.  306  (9  Hare,  1).         (3)  23  R.  B.  1  (Jac.  70). 

(2)  10  B.  B.  160  (16  Ves.  180).        (4)  74  B.  E.  132  (15  Sim.  605). 
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should  be  cut.    The  difficnlty,  in  all  these  cases,  is  on  the  question     Campbell 
of  fact,  for  there  is  so  much  difference  of  opinion  as  to  the  beauty     alloood. 
and  value  of  timber,  that  persons  may  very  conscientiously  come 
to  an  opposite  conclusion. 

In  the  first  place,  I  am  of  opinion,  that  they  were  ornamental, 
and  the  real  and  only  question  is,  whether  they  were  so  prejudicial 
to  the  mansion-house,  that  they  ought  to  be  cut.  Though  I  think 
there  is  some  slight  discrepancy  in  the  description  of  them  in  the 
affidavits,  the  evidence  may  be  reconciled.  The  trees  cut  are,  one 
horse-chestnut,  which  I  ihink  overhangs  the  roof  of  the  house,  and 
three  beech  trees ;  and  the  state  of  the  case  was  this :  Backhouse 
was  in  treaty  to  take  the  house,  but  he  refused  to  become  tenant 
unless  the  trees  were  cut ;  and,  after  an  inspection,  the  trustees,  in 
accordance  with  his  wishes,  and  to  obtain  a  tenant,  cut  these  trees. 
There  is  nothing  like  wanton  destruction  *on  the  part  of  the  [  *627  ] 
trustees,  who  acted  bond  fide  ;  nor  were  the  trees  cut  for  profit,  for 
their  value  was  only  13/.  They  were  cut  on  the  15th  or  16th  of 
September,  and  the  13th  of  October,  1852,  but  the  plaintiff  did  not 
hear  of  it  until  the  5ih  of  November.  She  then  sent  a  person  to 
ascertain  the  fact,  and  on  the  19th  of  November  filed  the  bill,  and 
obtained  an  injunction  on  the  20th.  One  material  ingredient,  in 
this  case,  is,  that  no  application  has  ever  been  made  to  dissolve 
the  injunction,  and  the  question  now  raised  at  the  hearing  might 
equally  well  have  been  discussed  on  a  motion  as  at  the  hearing  of 
the  eaose. 

Upon  the  result  of  the  evidence,  I  think  that  these  trees  did 
form  a  shelter  to  and  hide  that  part  of  the  house,  which,  as  it 
contained  the  oflices,  probably  was  the  most  unsightly.  I  am  of 
opinion,  also,  that  the  horse-chestnut  tree  was,  to  some  extent, 
prejudicial  to  the  healthiness  of  the  house,  but  I  am  not  satisfied 
that  such  was  the  case  with  respect  to  the  beech  trees.  The 
burthen  of  proof  lies  on  the  trustees,  to  satisfy  me  that  they  were 
prejudicial,  for  they  had  no  authority  to  cut  trees  which  were 
ornamental,  and  conducive  to  the  beauty  of  the  house.  I  think 
they  onght  to  have  applied,  either  to  the  persons  interested  in  the 
property  for  their  assent,  or  to  the  Court  for  its  authority  for 
cutting  these  trees ;  and  as  they  have  not  satisfied  me  that  it  was 
absolutely  necessary  for  the  well  being,  salubrity  and  comfort  of  the 
residence,  that  these  trees  should  be  cut,  I  think  I  must  grant  an 
injunction.  I  am  confirmed  in  this  by  the  fact,  that  the  tenant  has 
applied  to  the  trustees  to  have  another  tree  cut,  and  it  is  said,  that 
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Campbbll  there  are  more  trees  and  evergreens  which  ought  to  be  cut.  When 
allgood.  *^**  application  was  made  does  not  appear.  The  answer  says, 
[  •628  ]  "  lately ;  "  and  as  I  must  take  this  most  strongly  against  *the 
pleader,  I  must  assume  it  to  have  been  after  the  bill  had  been  filed, 
and  when  they  were  prevented  complying  by  the  existing  injunction. 
Finding,  therefore,  that  there  are  other  trees,  which  the  tenant  is 
desirous  to  have  cut,  and  which  some  persons  think  it  desirable 
should  be  cut,  and  that  the  parties  interested  are  desirous  to 
preserve,  I  think  that  the  plaintiff  had  reason  to  be  alarmed,  and 
that  there  were  sufficient  grounds  to  entitle  her  to  apply  to  this 
Court  for  an  injunction. 

I  see  no  case  against  Backhouse,  the  tenant,  who  has  neither  cut 
nor  shown  any  intention  to  cut  trees.  Though  he  thinks  that  the 
absence  of  the  trees  would  be  a  great  improvement,  still  there  is  no 
evidence  to  show  that  he  intends  to  cut  any  trees ;  on  the  contrary, 
his  application  has  properly  been  made  to  the  trustees,  his  land- 
lords, to  cut.  The  bill  must  be  dismissed  with  costs,  as  against 
Backhouse,  because  the  only  thing  sought  against  him  by  the  bill 
is  an  injunction,  which,  on  the  evidence,  the  plaintiff  is  not  entitled 
to.  I  disapprove  of  the  same  evidence  being  given  twice  over,  once 
for  each  defendant;  but  as  the  bill  prays  an  injunction  against 
Backhouse,  he  might  reasonably  have  been  advised,  that  he  could 
not  safely  come  to  a  hearing  without  evidence,  although  I  think  he 
might  have  rested  on  the  simple  fact,  that  he  had  neither  cut  nor 
threatened  to  cut  trees.  Though  I  think  the  trustees  must  pay  the 
plaintiff's  costs,  still  I  cannot  allow  her  to  add  Backhouse's  costs  to 
her  own. 

Mr,  Lloyd  asked,  that  the  costs  might  come  out  of  the  estate, 
as  the  trustees  had  acted  hondfidey  which  not  being  opposed, 

Thb  Master  of  the  Bolls  said : 

I  think  so.  There  is  evidence  that  the  plaintiflF  herself,  when  in 
possession,  cut  down  several  trees  on  the  estate. 
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IN   THE  EXCHEQUER   CHAMBER. 

MOWATT  V.  LORD  I.0NDE8B0R0UGH.  ism. 

m/uws  19 

(4  El.  &  Bl.  1—12;  S.  C.  18  Jur.  1094.)  ' 

[This  case  is  reported  in  97  E.  R.  504,  with  the  report  in  the  Court  below.] 


IN   THE  QUEEN'S   BENCH. 


ALLISON  V.  OVERSEERS  or  MONKWEARMOUTH  i854. 

SHORE  (I).  ^«-^.3o. 

(4  El.  &  Bl.  13—29 ;  S.  C.  23  L.  J.  M.  C.  177  ;  18  Jur.  1075 ;  sub  nom.  Bey,  y  f  ^^  ] 

Ailimn,  2  C.  L.  U.  1544.) 

A.,  being  owner  of  a  brewery  and  also  of  thirty-three  public-houses,  not 
all  situated  in  the  same  township  as  the  brewery,  demised  to  B.  the  brewery 
'*  together  with  the  goodwill  and  trade  "  of  the  public-houses  for  seventeen 
years ;  B.  "  yielding  and  paying  "  **  for  and  in  respect  of  the  said  brewery  " 
300/.,  and  **  for  and  in  respect  of  the  goodwill  and  trade  "  of  the  public- 
houses  150/.  B.  occupied  the  brewery,  and,  under  the  contract  contained  in 
this  lease,  was  enabled  to  compel  the  lessees  of  the  several  public-houses  to 
purchase  their  beer  at  the  brewery ;  and  it  would  bave  been  a  breach  of 
the  contract  between  B.  and  A.  if  their  custom  had  been  diverted  elsewhere. 
The  public-houses,  in  consequence  of  this  agreement,  fetched  less  rent  than 
they  would  have  done  if  the  occupiers  had  been  free  to  get  their  supplies 
where  they  would ;  and  the  advantage  of  their  compelled  custom  to  the 
occupier  of  the  brewery  was  worth  150/.  a  year. 

On  a  case  reserved,  stating  the  above  facts,  the  questiou  being  whether 
the  occupant  of  the  brewery  was  to  be  rated  to  the  relief  of  the  poor  on  the 
value  of  the  brewery  as  enhanced  by  this  advantage  or  not : 

Held,  by  Lord  Campbell,  Ch.  J.,  and  Cbompton,  J.,  that  he  was 
properly  rated  on  the  enhanced  value,  it  being  an  advantage  connected 
with  the  occupation,  which  would  be  taken  into  calculation  by  a  tenant  in 
estimating  the  annual  rent ;  and  that  it  was  not  material  that  the  origin  of 
this  advantage  was  in  a  personal  contract. 

£rlb,  J.  dissnitimU,  and  holding  that  this  advantage  was  not  an 
incident  to  the  occupation,  properly  to  be  taken  into  account  in  estimating 
the  rent,  but  a  personal  contract,  transitory  with  the  persons  of  the  con- 
tractors, and  only  accidentally  connected  with  the  hereditaments  occupied. 

On  appeal  against  a  poor  rate,  dated  16th  April,  1858,  for  the 
towDBhip  of  Monkwearmouth  Shore,  by  which  rate  the  appellant 
was  assessed  in  respect  of  his  occupation  of  a  brewery  and  premises, 
by  consent  and  by  an  order  of  Coleridge,  J.  the  facts  were  stated 
for  the  opinion  of  this  Court  in  the  following  case. 

In  the  rate  appealed  against  the  appellant  was  assessed  in  respect 

(1)  Cited,  Reg.  v.  London  and  North  134,  145.  43  L.  J.  M.  C.  57,  29  L.  T. 
WesUm  Sail.  Cu.  (1874)  L.  B.  9  a  B.      840. 
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of  a  brewery,  quay,  malt  mill,  hoases,  ale  and  porter  cellars,  crane, 
storehouses,  offices,  wine  and  spirit  vaults,  at  a  gross  estimated 
rental  of  450Z.,  and  the  rateable  value  875Z. 

By  an  indenture  of  lease  made  between  Sir  Hed worth  Williamson 
of  the  one  part,  and  the  appellant  of  the  other  part.  Sir  Hed  worth 
Williamson  leased  unto  the  appellant  the  brewery  and  premises  in 
question,  together  with  the  goodwill  and  trade  of  certain  public- 
houses  mentioned  in  a  schedule  thereunder  written,  subject  never- 
theless to  the  payment  of  the  rents  theretofore  received  by  the  said 
Sir  Hedworth  Williamson  in  respect  of  all  and  every  such  public- 
houses,  to  hold  to  the  said  [appellant],  from  the  18th  day  of  May, 
1852,  for  seventeen  years,  with  the  following  reddendum :  '*  Yielding 
and  paying  for  the  same,  yearly  and  every  year,  during  the  said 
term  of  seventeen  years,  unto  the  said  Sir  Hedworth  Williamson, 
his  heirs  and  assigns,  the  several  clear  yearly  rents  following :  that 
is  to  say:  For  and  in  respect  of  the  said  brewery  or  brewhouse, 
malting  vaults,  cellars,  warehouse,  stables,  offices,  yard  and  here- 
ditaments, the  clear  yearly  rent  of  8002. ;  and  for  and  in  respect 
of  the  fixtures,  implements  and  utensils,  specified  and  set  forth  in 
the  said  first  schedule  hereunder  written  or  hereunto  annexed,  the 
further  clear  yearly  rent  of  60/. ;  and  for  and  in  respect  of  the  good- 
will and  trade  of  all  and  every  the  public-houses,  tenements  and 
premises  mentioned,  specified  and  set  forth  in  the  said  second 
schedule  hereunder  written  or  hereunto  annexed,  the  further  clear 
yearly  rent  of  160i." 

[The  appellant]  himself  occupies  the  said  brewery  and  malt  mill, 
and  the  vaults,  cellars,  warehouse,  stables,  offices  and  yard  thereto 
appertaining.  The  thirty-three  public-houses,  the  goodwill  and 
trade  of  which  are  demised  and  granted  by  the  lease,  belong  to  Sir 
Hedworth  *Williamson,  and  (except  one  which  is  in  the  adjoining 
township  of  Monkwearmouth)  are  situate  in  the  same  township  as 
the  brewery,  namely  in  the  township  of  Monkwearmouth  Shore,  but 
in  different  streets  and  places  and  quite  apart  from  the  brewery.  The 
[appellant  has]  continued  to  pay  to  the  said  Sir  Hedworth  William- 
son the  rents  theretofore  received  by  Sir  Hedworth  Williamson 
in  respect  of  the  said  public-houses.  The  same  public-houses,  from 
the  date  of  the  said  lease,  have  been  and  still  are  let  on  yearly  or 
shorter  tenancies  by  [tbe  appellant],  in  his  own  name,  and  occupied 
by  separate  tenants  at  rents  amounting  to  about  the  same  sum  as 
[the  appellant]  has  paid  as  aforesaid  to  Sir  Hedworth  Williamson. 
Every  tenant  of  these  thirty-three  public-houses  engages  with  [the 
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appeliani]  to  purchase  from  him,  at  the  said  brewery  and  premises, 
and  does  accordingly  purchase  from  him  there,  all  the  malt  liquors, 
wine  and  spirits  consumed  in  their  houses.  If  free  to  take  ale  and 
spirits  from  any  person  the  tenants  chose,  these  houses  would  produce 
higher  rentals.  Each  tenant  is  separately  rated  in  respect  of  the 
public-house  occupied  by  him  to  the  relief  of  the  poor,  in  his  own 
name.  Sir  Hedworth  Williamson  might,  before  the  lease,  have 
attached  the  trade  and  custom  of  these  houses  to  any  other  brewery, 
or  left  them  as  free  untied  houses ;  but,  in  order  to  secure  the 
exclusive  dealing  of  the  houses  with  this  brewery,  they  are  let  as 
they  are.  Prior  to,  and  at  the  date  of,  the  lease,  several  of  the 
occupiers  of  the  same  public-houses  were  under  engagement  to 
purchase  all  their  beer  &e,  from  the  occupier  of  the  brewery.  The 
appellant  has  several  other  public-houses,  some  in  and  some  out  of 
the  respondents'  township ;  some  of  which  houses  belong  to  himself, 
and  others  *he  takes  of  their  respective  proprietors.  These  houses, 
some  of  which  he  had  at  the  date  of  the  lease  from  Sir  Hedworth 
Williamson,  and  others  he  has  acquired  since,  he  lets  or  sublets  on 
the  same  terms  as  those  belonging  to  Sir  Hedworth  Williamson. 

It  is  agreed  that  the  gross  estimated  rental  or  value  of  the  said 
brewery  and  premises,  independently  of  the  said  reserved  rent  of 
15(M.,  but  including  the  rateable  fixtures,  shall  be  fixed  and 
determined  at  the  sum  of  830^.,  and  in  conjunction  with  the  said 
reserved  rent  of  160L  at  the  sum  of  4S0L 

It  is  further  agreed  that,  if,  for  the  purpose  of  ascertaining  the 
rateable  value  of  the  said  brewery  and  premises,  the  said  sum  of 
3d(M.  be  to  be  taken  as  the  gross  estimated  rental,  the  corresponding 
rateable  value  is  275Z.,  and  the  amount  of  rate  is  to  be  reduced  to 
the  sum  of  102.  6s.  8J. ;  and,  if  the  said  sum  of  4802.  be  to  be  taken 
as  the  gross  estimated  rental,  the  rate  in  question  is  sustained, 
unless  the  Court  should  think  the  appellant  entitled  to  deduct  150/. 
as  an  expense  necessary  to  maintain  the  premises  in  a  state  to 
command  such  rent,  in  which  case  also  the  rateable  value  is  to  be 
reduced  as  above  mentioned. 

It  is  also  agreed  that  the  Court  shall  be  at  liberty  to  draw  from 
the  above  facts  any  inference  which  might  be  drawn  by  the  Court 
of  Quarter  Sessions  or  a  jury. 

The  questions  for  the  opinion  of  the  Court  are : 

Ist.  Whether  the  150Z.,  so  paid  by  the  appellant,  is  to  be  taken 
into  account,  or  wholly  excluded,  in  estimating  the  net  annual 
value  of  the  brewery  and  premises  occupied  by  him. 
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2ndly.  Whether  for  the  parpose  of  ascertaining  such  annual  value 
the  1501.,  so  paid  by  the  appellant,  is  to  *be  considered  part  of  the 
gross  estimated  rental  of  the  brewery  and  premises  so  occupied  by 
him. 

Srdly.  Supposing  the  said  150Z.  is  to  be  so  considered,  whether, 
in  order  to  ascertain  the  rateable  value,  such  sum  should  not  be 
deducted  from  such  gross  estimated  rental,  as  an  expense  necessary 
to  maintain  the  brewery  and  premises  rated  in  a  state  to  command 
such  gross  rent. 

If  the  Court  should  be  of  opinion  that  the  said  sum  of  1502.  is  to 
be  wholly  excluded  from  consideration  in  estimating  the  net  annual 
value  of  the  said  brewery  and  premises,  and  that  the  said  sum  of 
1502.  is  not  to  be  considered  as  any  part  of  the  gross  rental,  or,  if  so 
considered,  that  such  sum  of  150/.  should  be  deducted  from  the 
gross  estimated  rental  as  an  expense  necessary  to  maintain  the 
premises  in  a  state  to  command  such  rent,  the  rate  is  to  be  reduced 
accordingly. 

And,  if  the  Court  shall  be  of  opinion  that  the  said  sum  of  150Z. 
should  be  taken  into  account  in  estimating  the  net  annual  value 
of  the  said  brewery  and  premises,  the  rate  in  question  is  to  be 
confirmed. 

The  lease,  of  which  a  copy  accompanied  the  case,  contained  a 
covenant  not  to  assign  any  part  of  the  demised  premises ;  and, 
though  it  was  not  in  express  terms  so  said  in  the  lease,  the  Court 
during  the  course  of  the  argument  expressed  an  opinion  that  it 
must  be  taken  that  the  agreement  was  that  the  tenant  should  not, 
during  the  term,  influence  the  public-houses  to  take  their  liquor 
from  any  place  but  the  brewery  demised.  It  is  not  necessary  to 
state  at  length  any  part  of  the  lease. 

The  case  was  argued  in  last  Trinity  Term  (l),  by  *Pa8hley  for  the 
churchwardens,  and  J.  C.  Heath  for  the  appellant.  The  arguments 
used  sufficiently  appear  from  the  judgments  of  the  Court. 

Cur.  adv.  vult 

In  this  vacation  (June  80),  there  being  a  difiference  of  opinion  on 
the  Bench,  separate  judgments  were  delivered. 


Lord  Campbell,  Ch.  J.  (2) : 

I  am  of  opinion  that  the  rate  ought  to  be  confirmed 

(1)  June  10th,  before  Lord  Camp- 
bell, Ch.  J.,  Erie  and  Crompton,  J  J. 

(2)  This    judgment    was    read    by 


In  the  first 

Coleridge,  J.,  Lord  Campbell  being 
absent  at  Nisi  Prius. 
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place,  it  seems  to  me  that  the  principle  on  which  this  case  should 
be  decided  is  not  in  any  degree  affected  bj  the  Parochial  Assessment 
Act,  6  &  7  Will.  IV.  c.  96.  The  rate  is  exclusively  upon  **  heredita- 
ments," viz.  "brewery,  quay,  malt  mill,  houses,  ale  and  porter 
cellars,  crane,  storehouses,  offices,  and  wine  and  spirit  vaults,*'  and 
the  question  is,  What  is  the  just  estimate  of  the  net  annual  value 
of  the  hereditaments  so  rated  ? 

The  criterion  is  **  the  rent  at  which  the  same  might  reasonably 
be  expected  to  let  from  year  to  year,"  with  proper  deductions.  But, 
in  calculating  this  rent,  regard  must  be  had  to  the  pecuniary  value 
of  all  the  advantages  which  the  tenant  will  have  as  tenant  and 
occupier  of  the  demised  premises,  connected  with  his  occupation. 
In  this  case,  I  consider  it  a  fact  that  the  tenant  and  occupier  of  the 
demised  premises,  in  which  he  is  to  carry  on  the  trade  of  a  brewer, 
is  entitled  to  have,  and  must  have,  during  the  term,  the  entire 
custom  of  thirty-three  public-houses ;  i.e.  that  the  publicans, 
carrying  on  business  in  these  public-houses,  are  bound  to  buy 
*from  his  brewery  the  whole  of  the  beer,  &c.,  which  is  to  be  con- 
sumed by  their  customers.  They  are  bound  to  deal  at  his  brewery; 
and  it  is  only  by  occupying  the  demised  premises  that  he  is  entitled 
to  this  advantage.  This  advantage  is  worth  1501.  a  year.  Such 
being  the  fact,  what  is  the  legal  consequence  ? 

I  think  that  the  advantage,  so  to  be  derived  from  the  occupation 
of  the  premises,  is  to  be  taken  into  consideration  in  estimating  the 
assessable  value  ;  because  it  would  be  taken  into  consideration  by  a 
tenant  in  determining  the  rent  which  he  would  be  willing  to  pay. 
I  agree  that  influence  in  recommending  customers  is  not  rateable, 
and  that  profits  in  trade  cannot  be  rated  as  an  hereditament ;  never- 
theless I  think  that  hereditaments  are  rateable  according  to  the 
advantages  which  will  be  enjoyed  from  the  occupation  of  them 
during  the  period  for  which  the  rate  is  to  be  imposed. 

It  is  admitted  that  the  occupier  of  a  soke  mill  would  be  liable  to 
be  rated  higher  than  if  there  were  no  one  under  an  obligation  to 
grind  com  at  his  mill,  and  to  pay  him  multure.  But,  it  is  said, 
this  is  because  the  law  compels  customers  to  deal  with  him.  In 
my  opinion  it  depends  upon  the  obligation  alone,  and  not  upon  the 
origin  of  the  obligation.  If  the  owner  of  a  large  estate,  with  a 
grist  mill  upon  it,  were  to  insert  in  all  his  leases  a  covenant  that 
his  tenants  shall  grind  at  his  mill  all  the  corn  grown  on  their 
farms,  and  should  let  the  mill  with  this  certainty  of  custom,  in  my 
opinion  the  miller  would  be  rateable  as  if  the  mill  were  a  soke  mill, 
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because  bis  profits  would  be  as  great  and  as  certain ;  they  would 
arise  equally  from  the  occupation  of  the  mill ;  and  the  rent  which 
he  would  be  willing  to  offer  would  not  be  in  the  slightest  degree 
influenced  by  the  consideration  that  the  ^obligation  to  deal  with 
him  arose  from  contract,  instead  of  arising  from  immemorial  usage. 
If  there  be  a  strong  probability  of  custom  coming  to  a  house  in 
which  a  particular  trade  is  carried  on  from  the  local  situation  of 
the  house,  this  would  be  taken  into  consideration  by  the  tenant  in 
calculating  the  rent  he  would  give  ;  and  the  rent  which  he  agrees 
to  give  upon  this  probability  would  be  the  basis  of  the  assessment 
upon  him.  If  the  additional  rent  in  respect  of  probable  custom  is 
to  be  taken  into  consideration,  I  do  not  understand  how  the  rent  is 
to  be  excluded  which  is  given  in  consideration  of  the  custom  which 
must  certainly  come  to  him  as  occupier  of  the  premises  assessed. 

Here  there  is  a  joint  demise  of  the  brewery,  together  with  the 
goodwill  and  trade  of  the  thirty-three  public-houses  for  seventeen 
years ;  that  is,  of  the  brewery,  with  which  brewery  the  occupiers  of 
the  thirty-three  public-houses  must  deal  during  the  term.  The 
tenendum  likewise  treats  the  whole  as  an  entirety,  *'  To  hold  the 
said  brewery,"  &c.,  **  and  all  and  singular  other  the  premises  and 
privileges  hereinbefore  demised  "  for  the  term  of  seventeen  years. 
If  the  whole  had  been  at  a  joint  rent  of  500^.,  there  would  have 
been  great  difficulty  in  contending  that  the  whole  of  that  rent 
should  not  have  been  taken  into  consideration  in  estimating  the 
assessable  value :  and  it  seems  to  me  to  make  no  difference,  as  to 
the  point  which  we  have  to  decide,  that  the  reddendum  divides  the 
rent  into  three  portions;  800/.  in  respect  of  the  brewery:  50L  in 
respect  of  fixtures;  and  150/.  ''in  respect  of  the  goodwill  and  trade 
of  all  and  every  the  public-houses,"  &c.  In  truth  the  effect  must 
be  the  same  with  this  tripartite  division,  as  if  the  word  "  goodwill" 
had  never  been  introduced,  and  there  had  been  a  ^demise  of  the 
brewery,  adding  "with  the  occupier  of  which  said  brewery  the 
publicans  carrying  on  trade  in  the  thirty-three  public-houa^, 
specified  in  the  schedule  hereto  annexed,  are  restricted  and  bound 
to  deal  for  all  the  beer  they  sell  to  their  customers  during  the  term 
aforesaid ;  **  which  would  have  been  like  the  lease  of  a  soke  mill 
describing  it  as  a  soke  mill,  or  of  a  mill,  without  emy  immemorial 
privilege,  describing  it  as  a  mill  to  which  a  certain  number  of 
farmers  were  bound  by  the  covenants  of  their  leases  to  carry  all 
their  corn  to  be  ground. 

There  are  innumerable  cases  laying  down  the  general  principle 
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(which  indeed   is  uot  disputed),  that,  if  the  occupation  of  real 
property  is  rendered  more  valuable  by  the  occupier  thereby,  as 
Bnch  occupier,  making  profits,  which  would  not,  per  se,  be  rateable, 
the  assessable  value  of  the  real  property  he  so  occupies  may  be 
enhanced  by  taking  into  consideration  the  profit  which  he  so  makes 
by  such  occupation.    But  I  am  only  aware  of  one  decision  which  is 
closely  in  point,  to  assist  us  in  applying  that  principle  to  the 
circumstances  now  before   us.     I  mean  Rex  v.  Bradford  (l),  in 
which,  a  canteen  in  barracks  being  demised  to  a  tenant  for  a  year, 
at  a  rent  of  152.  for  the  canteen  and  buildings,  and  also  the  further 
sum  of  SIM.  for  the  privilege  of  selling  therein  liquors,  <&c.,  it  was 
held  that  the  two  sums  were  to  be  considered  as  one  entire  rent  for 
the  canteen,  and  that   the  tenant  was  rateable  to  the  poor  as 
occupier  of  the  canteen  in  respect  of  the  5251.  aggregate  rent,  and 
not  merely  in  respect  of  the  15/.    I  confess  I  cannot  distinguish 
that  case  from  the  present.      I  conceive  that  the  privilege  *was  so 
valuable,  from  the  lessee  of  the  canteen,  by  the  regulations  in  force 
at  the  time  of  the  lease,  having  exclusively  the  right  to  sell  liquors 
to  the  garrison  within  the  barracks ;  but,  supposing  the  great  value 
of  the  privil^e  to  have  arisen  entirely  from  the  superior  attraction 
of  the  canteen  to  voluntary  customers,  the  profits  would  not  thereby 
be  more  intimately  connected  with  the  occupation  of  the  canteen 
than  if    the  lessee  had  as  occupier  of  the  canteen  enjoyed  a 
monopoly.    Lord  Ellenborouoh  says  (2) :  **  It  is  in  substance  but 
one  entire  rent  payable  for  the  occupation  of  a  real  tenement,  and 
for  the  enjoyment  of  the  advantages  belonging  to  it.'*     **  We  must 
judge  of  things  as  they  really  are,  and  not  as  they  may  appear  to  be ; 
and  therefore  we  are  to  consider  here  whether  this  be  not  substan- 
tially one  entire  rent  in  respect  of  one  entire  subject,  although 
artificially  divided  into  several  payments."    The  house  and  buildings 
called  the  canteen,  however  advantageous  their  situation  might  be, 
were  not  worth  more  than  15L  a  year  to  let,  without  the  privilege  of 
selling  liquors  to  the  garrison  ;  but  the  privilege  of  selling  liquors 
in  the  bouse  and  buildings  was  worth  the  further  sum  of  5102., 
making  an  aggregate  rent,  which  the  tenant  was  willing  to  pay  for 
the  whole,  of  5252.      In  respect  of  the  whole  of  this  sum  he  was 
held  assessable,  the  assessment  not  being  considered  to  be  on  the 
privilege*  or  the  licence,  or  the  profits  of  trade,  but  upon  the  house 
and    buildings  rendered  more  valuable    to   the  occupier  by  the 
privilege  which,  as  occupier,  he  enjoyed.     1  know  not  how  for  the 
(1)  4  M.  &  S.  317.  (2)  4  M.  ft  S.  321. 
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present  purpose  tbat  privilege  is  to  be  distinguished  'from  the 
privilege  which  the  appellant  enjoys  under  his  lease  of  supplying 
beer  from  his  brewery  to  the  thirty-three  public-houses  which,  of 
necessity,  must  deal  with  him. 

Mr.  Heath  relied  much  upon  the  deterioration  of  the  yearly 
value  of  these  public-houses,  by  reason  of  their  being  so  restricted 
instead  of  being  free.  But  I  do  not  see  how  this  consideration  can 
be  of  any  avail  as  between  the  appellant  and  the  parish,  any  more 
than  if  from  the  excellent  beer  which  he  supplied  to  them  he  added 
to  their  reputation,  and,  along  with  their  profits,  he  increased  the 
rent  at  which  they  might  be  let.  The  obligation  to  grind  at  £k 
particular  mill  would  no  doubt,  to  a  certain  degree,  diminish  the 
yearly  value  of  a  farm  subject  to  the  servitude ;  but  it  is  allowed  on 
all  hands  that  this  deterioration  would  be  no  argument  against  the 
miller  being  assessable  in  respect  of  the  multure  involuntarily 
rendered  to  him. 

I  have  only  further  to  observe  upon  Mr..  Heath's  ingenious 
attempt  to  claim  a  deduction  of  150/.  if  he  were  chargeable  with 
that  amount;  so  that,  by  introducing  plus  and  minus  into  the 
equation,  this  sum  would  in  effect  be  struck  out.  But  we  are  now 
arguing  upon  the  supposition  that  the  150Z.  has  been  shown  to  be 
part  of  the  rent ;  and  I  know  not  how  it  can  be  said  that  payment 
of  part  of  the  rent  is  an  expense  necessary  to  maintain  the  demised 
premises  in  a  state  to  command  the  rent.  In  the  canteen  case  it 
might  as  well  have  been  argued  that  the  5101.  for  the  privilege  of 
selling  liquors  ought  to  have  been  deducted  from  the  525/.,  so  as  to 
leave  the  assessable  value  15/.  and  no  more. 

For  these  reasons,  with  the  most  sincere  deference  for  my  brother 
Erlb,  who  is  strongly  of  the  contrary  opinion,  *I  feel  bound  to  say 
that  I  think  there  ought  to  be  judgment  for  the  respondents. 


Erle,  J. : 

The  facts  of  this  case  involve  the  true  point  of  law  under 
considerable  complication :  but,  upon  analysis,  I  believe  the  ques- 
tion to  be:  Whether  premises  are  rateable  for  the  price  which 
the  occupier  thereof  agrees  to  pay  to  a  contractor  for  influencing 
customers  to  the  business  carried  on  thereon?  And  the  answer 
must  be  in  the  negative ;  for,  since  the  Parochial  Assessment  Act, 
6  &  7  Will.  lY.  c.  96,  only  hereditaments  are  rateable,  that  is  laud 
with  its  appurtenances  ;  and  a  contract  between  the  occupier  and 
another  person  is  not  a  hereditament. 
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It  is  true  that  the  contractor  here,  who  sells  his  inflaence  over 

the  customer,  happens  to  be  the  landlord  of  the  premises,  and  the 

contract  for  the  influence  is  contained  in  the  instrument  of  demise, 

and  the  price  to  be  paid  annually  for  the  influence  is  called  rent,  and 

the  persons  to  be  influenced  are  also  tenants  of  the  same  landlord :  but, 

if  a  traveller  with  a  good  connection,  agreeing  to  sell  his  influence 

to  a  tradesman  who  hired  him,  happened  to  be  the  landlord  of  that 

tradesman,  and  inserted  the  sale  in  the  demise  of  the  premises,  and 

called  the  price  of  the  influence  rent,  the  accidental  combination  of 

the  relation  of  traveller  with  that  of  landlord  and  a  misnomer  in  the 

use  of  the  word  rent  would  not  constitute  rateability ;  nor  would  the 

rateability  of  the  premises  be  affected  by  the  source  of  his  influence 

over  the  customers,  whether  from  the  compulsory  power  of  landlord 

or  creditor,   or  from  more  friendly  ties.     Also  immaterial  as  to 

rateability  would  be  the  nature  of  the  trade  in  respect  of  which  the 

^contract  is  made.     Such  a  contract  would  not  become  land  in  the 

case  of  a  brewer  more  than  in  case  of  a  grocer  or  other  tradesman. 

The  rateability  of  a  soke  mill,  for  the  servitude  of  multure  in  the 

servient  district,  was  supposed  to  be  analogous :  but  the  supposed 

servitude  is,  by  the  hypothesis,  a  legal  appurtenance  to  the  mill, 

and  would  pass  with  it  upon  a  demise  or  sale  of  the  land  with  its 

appurtenances.    But,  if  the  mill  had  no  legal  privilege,  it  would  be 

rateable  on  ordinary  principles,  and  the  rateable  value  would  not  be 

altered  by  any  personal  contract  for  custom,  or  for  influence  over 

custom,  which  the  miller,  for  the  time  being,  might  make  with  his 

landlord,  or  any  other  person :  and  so  of  a  brewery ;  if  it  had  a 

seignory,  and  the  publicans  were  bound  ratione  tenurce  to  do  service 

by  buying  beer  at  the  brewery,  the  profit  would  be  a  profit  on  realty 

and  rateable,  but,  if  this  custom  was  obtained  by  contract  or  choice, 

the  profit  would  be  personal  and  not  rateable. 

In  Rex  V.  Bradford  (i)  a  canteen  was  let  at  15Z.  for  the  building 
and  510/.  for  the  privilege  of  suttling  to  the  barracks,  and  was  worth 
to  let  with  the  privilege  at  898Z.  15«.,  and  was  decided  to  be  rateable 
at  that  sum.  But  the  principle  of  the  decision  is  that  the  suttling, 
which  is  called  a  privilege  granted  by  the  lessor,  is  an  advantage 
arising  from  its  local  situation.  ''From  its  vicinity  to  the  barracks, 
it  of  course  would  attract  to  it  almost  all  the  custom  of  that  neigh- 
lx)urhood,  and  this  is  the  incident  to  the  property  which  renders  it 
valuable,"  says  Lord  Ellenbobouoh  (2).  **  This  canteen  stands 
precisely  on  the  same  footing  as  a  public-house;  that  is,  it  ^acquires 

(1)  4  M.  &  8.  317.  (2)  4  M.  &  8.  321. 
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a  value  from  its  Bitaation  and  from  its  being  fitted  up  in  a 
manner  calcalated  to  answer  the  purpose  of  a  public-house,"  says 
Lb  Blanc,  J.  (t).  Thus  negativing  by  tlie  judgment  the  ground 
on  which  the  appellant  in  that  case  rested  for  exemption,  namely 
that  the  privilege  was  personal,  arising  by  the  grant  to  himself. 
Accordingly,  if  the  publicans,  referred  to  in  the  lease  of  the  present 
appellant,  resorted  to  the  brewery  by  reason  of  local  convenience,  it 
would  be  an  incident  to  the  property,  as  put  by  Lord  Ellrnbobouoh; 
but,  if  it  was  made  clear,  as  here  it  is,  that  they  resort  by  reason  of 
personal  considerations,  arising  upon  contract,  transitory  with  the 
persons  of  the  contractors,  the  same  Judges  would  have  held  thifi 
brewery  not  rateable  for  the  custom  so  obtained. 

The  supposition  that  the  public-houses  are  locally  connected  with 
the  brewery  rests  on  no  foundation.  The  influence  is  obtained 
from  the  accident  that  the  same  person  is  landlord  of  both,  and 
creates  a  connection  by  his  own  contract.  If  the  supposed  profit 
from  the  custom  of  these  public-houses  is  rateable,  so  would  also  be 
the  profit  from  any  other  public-house  whose  custom  the  appellant 
might  purchase,  so  would  also  be  the  profit  from  a  contract  that  the 
appellant  should  have  the  supply  of  the  landlord's  ships. 

The  distinction,  between  the  present  case  and  those  in  which  the 
separate  values  of  two  properties  are  increased  beyond  the  aggregate 
of  the  two  amounts  by  reason  of  the  joint  occupation  of  both,  is 
apparent  by  comparing  the  occupation  of  the  brewery  and  publie- 
houses  with  the  occupation  in  the  cases  above  referred  *to,  of  which 
the  occupation  of  a  farm  jointly  with  a  close  affording  convenient 
access  from  the  farm  to  a  road  has  been  put  as  an  example.  There 
the  farm  is  occupied  with  the  close,  and  the  value  of  both  is 
increased :  here  the  brewhonse  is  occupied  separately  from  ihe 
public-houses  ;  the  profit  to  the  brewery  arises  from  loss  to  the 
public-houses ;  and  that  exchange  of  profit  and  loss  is  occasioned 
by  a  contract,  personal  between  the  two  occupiers,  and  not  from 
any  local  incident  to  the  realty  in  either  case. 

If  the  sum  paid  under  this  trade  contract  is  rateable,  the  absurd 
conclusion  that  it  should  be  deducted  as  a  loss,  at  the  time  it  is 
rated  as  a  profit,  would  seem  to  follow ;  for,  by  the  hypothesis,  it  is 
an  outgoing  necessary  to  keep  the  custom  of  the  public-house  to 
the  brewhouse  and  to  enable  the  brewhouse  to  get  the  profit  there- 
from ;  and,  if  so,  it  is  expressly  allowed  as  a  deduction  from  the 
gross  estimated  rental  by  the  Parochial  Assessment  Act. 

(1)  4  M,  &  S.  323. 
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Cbovpton,  J.  (1): 

I  agree  with  the  jadgment  of  Lord  Campbell  which  has  been 

read. 


ALLISON 

r. 

OVEBSEEBS 

OF 

I  think  the  premises  rateable  for  their  vahie  enhanced  by    MoyKWEAs- 
tbe  privilege  which  is  attached  to  the  brewery  for  the  term  of  the       ^^^'^^ 


seventeen  years.  The  rent  reserved  for  the  privilege  or  monopoly 
shows  that  it  was  worth  the  tenant's  while  to  give  so  much  more 
for  the  premises  if  their  value  was  to  be  increased  by  the  exercise 
therein  of  this  monopoly. 

The  mode  of  attaching  this  privilege  to  the  brewery  does  not 
seem  to  be  material.     By  the  arrangement  in  *the  lease  the  privi- 
lege was  secured ;  and  that  privilege  clearly  was  worth  150L  a 
year,  by  increasing  the  value  of  the  occupation  to  the  tenant  of  the 
premises  as  a  brewery  during  the  term.     The  case  seems  to  me 
to  fall  within  the  same  class  as  those  of  the  soke  mill  and  the 
canteen  (2).    And  I  do  not  agree  that  these  cases  depend  upon  the 
principle  of  the  privilege  being  itself  rateable,  as  being  of  the 
nature  of  real  property.    That  might  perhaps  be  said  of  the  case  of 
the  soke  mills,  where  the  monopoly  arising  from  tenure  may  be 
considered   as  connected   with   the   land ;  but  in  the  Qase  of  the 
canteen  the  privilege  was  the  monopoly  of  supplying  the  soldiers. 
Nobody  can  doubt  that  it  would    have    been   a  breach    of  the 
agreement    in    that   case    if    another    suttling    place    had    been 
allowed  to  be  set  up.    The  enhanced  value  and  increased  rent 
was    by   reason  of   the   monopoly ;   and  the   comparison  of  the 
case,   by  the  Court  and  the  counsel,    to  the  case  of  the  soke 
mill   shows    that  the  monopoly    was    the    real    ground    of    the 
increased  value.    In  that  case,  like  the  present,  the  privilege  was 
really  secured  by  contract  only,  and  was  not  attached  to  the  land 
in  any  other  way  than  in  the  present   case.    In  one  sense  the 
privilege  was  to  be  used  locally  by  the  use  of  the  canteen  as  the 
place  for  selling,  just  as  in  this  case  the  benefit  and  advantage 
is  to  be  enjoyed  only  at  the  brewery,  and  makes  the  brewery  more 
valuable. 

The  provisions  in  this  lease  were  an  arrangement  for,  and  had 
the  effect  of,  annexing  the  monopoly  to  the  brewery  for  the  term  in 
question ;  and  the  value  of  the  brewery  was  really  increased  by  the 
rent  in  question,  owing  to  this  annexation.  The  monopoly  was 
secared   *to  the    brewery,  and,  as  I  think,  was  confined   to  the 
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(1)  This   judgment    was    read    by 
Kklk*  «'^-i  io  the  absence  of  Cromp- 


ti)n,  J. 

(2)  ^«r  V.  Bradford,  4  M.  &  S.  317. 
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brewery,  and  could  not  have  been  transferred  by  the  appellant  to  or 
enjoyed  by  him  at  any  other  brewery. 

I  think,  therefore,  that  the  rate  should  be  confirmed. 

Rate  confirmed. 


1854. 
i/ay  97. 

.;«M^3o. 
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REG.  V.  JUSTICES  op  KINGSTON-UPON-HULL. 

(4  El.  &  Bl.  29—36;  S.  C.  nom.  Bey.  v.  Cooper,  23  L.  J.  M.  C.  183;  18  Jur. 

899  ;  2  W.  E.  620.) 

The  municipal  corporation  of  BL  were,  by  their  town  council,  constituted 

the  local  board  of  health  of  a  district  co-eztensiTe  with  the  borough.    The 

,  local  board  occupied  a  yard  within  H.  in  the  parish  of  S.  solely  for  the 

purposes  of  repairing  the  highways  in  the  district,  of  which  they,  as  local 

board,  were  surveyors.    The  parish  of  S.  was  partly  not  within  H. : 

Held,  that  the  local  board  of  health  were  rateable  to  the  relief  of  the 
poor  in  S.  as  occupiers  of  the  yard  ;  their  occupation  not  being  for  such 
public  purposes  as  to  exempt  them  from  rateability. 

T.  P.  E.  Thompsox^  on  behalf  of  the  churchwardens  and  over- 
seers of  the  parish  of  Sutton,  in  last  Easter  Term  obtained  a  rule 
nt8i,  under  stat.  11  &  12  Vict.  c.  44,  s.  5,  calling  on  the  justices  of 
the  borough  of  Eingston-upon-HulI,  and  the  local  board  of  health 
of  Kingston-upon-Hull,  to  show  cause  why  the  said  justices  should 
not  issue  a  distress  warrant  against  the  local  board  for  payment 
of  arrears  of  a  poor  rate  in  the  parish  of  Sutton,  to  which  the  local 
board  were  rated. 

It  appeared,  by  the  affidavits,  that,  by  a  provisional  order  of  the 
General  Board  of  Health,  confirmed  by  stat.  14  &,  15  Vict.  c.  98, 
s.  1,  it  was  ordered  that  the  municipal  corporation  of  Kingston- 
upon-HuU,  by  the  council  of  that  borough,  should  be  the  local 
board  of  health  throughout  the  borough,  which  was  constituted  a 
district.  The  parish  of  Sutton  lies  partly  within  the  district,  and 
partly  in  the  county  of  York  out  of  the  district.  The  local  board 
of  health  were  assessed  to  the  relief  of  the  poor  as  occupiers  of  a 
yard  situated  in  *that  part  of  the  parish  of  Sutton  which  lies  within 
the  district ;  and  this  rate  was  not  appealed  against.  The  poor  rat^ 
not  being  paid,  the  local  board  of  health  were  summoned  before 
the  justices  of  the  borough,  to  show  cause  why  a  distress  warrant 
should  not  issue  against  them.  They  appeared  before  the  justices : 
when  it  was  not  contested  that  the  local  board  of  health  did  in 
fact  occupy  the  yard  in  question,  but  that  the  occupation  was  only 
for  storing  the  materials  used  by  them  as  surveyors  of  the  highway 
within  the  district.  An  objection  was  taken  that  they  occupied  a< 
a  public  body  for  public  purposes,  and  were  therefore  not  rateabW. 
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The  justices  declined  to  issue  their  warrant.  Reg. 

r. 
Justices  of 
BociU,  in  last  Trinity  Term  (i),  showed  cause :  Kingston- 

UPON-HULL. 

The  first  question,  and  the  most  important  one,  is,  whether  the 
local  board  of  health  are,  by  the  general  law  of  the  land,  rateable 
as  occupiers.  The  premises  are  in  fact  occupied  by  the  local 
board,  but  solely  for  highway  purposes:  and,  as  the  local  board 
are  by  the  Public  Health  Act,  1848  (11  Sc  12  Vict.  c.  63,  s.  117), 
surveyors  of  the  highways  within  the  district,  the  occupation  is  in 
their  official  capacity.  They  contend  that  this,  a  public  body,  are 
occupiers  for  public  purposes,  and,  as  such,  are  not  rateable.  The 
case  comes  within  the  general  principle  recently  acted  upon  in 
Reg.  V.  Overseers  of  Manchester  (2)  and  in  Gamhier  v.  Overseas  of 
Lydfard  (3).  It  seems  very  difficult  to  say  that  the  purposes  for 
which  this  yard  is  *occupied,  that  is  for  keeping  up  the  highways  [  'Si  ] 
for  the  use  of  all  her  Majesty's  subjects,  are  not  as  public  as  the 
purposes  for  which  the  county  court-house  was  occupied  in  Reg.  v. 
Overseers  of  Manchester  (2).  In  the  cases  in  which  the  occup  ition 
has  l)een  held  beneficial  it  will  be  found  that  there  was  some  private 
advantage  derived  from  the  occupation ;  Reg.  v.  Badcock  (4)  and 
Reg.  V.  Harrogate  Commissioners  (5)  both  recognize  this  distinction. 

(Erlb,  J. :  But  is  not  the  occupation  of  this  store  yard  in  ease  of 
the  ratepayers  in  Hull,  who  would  otherwise  be  called  upon  to  pay 
a  higher  rate  for  keeping  the  roads  in  repair  ?) 

The  same  observation  might  have  been   made   in   almost   every 
case  in  which  the  principle  has  been  applied.     *     *     * 

(Erle,  J- :  It  is  no  doubt  very  diflBicult,  since  Reg.  v.  Badcock  (4), 
to  give  a  definition  of  "public  purposes,"  such  as  to  be  of  practical 
use. 

C0LEBID6E,  J. :  The  cases  cannot  be  reconciled  with  each  other. 
The  Courts  have  regretted  that  there  ever  was  such  a  rule ;  and  the 
cases  have  narrowed  its  ^application  ;  yet  still  there  is  such  a  rule       [  *32  ] 
in  forc5e.) 

*     *     Then  stat.  4  &  5  Vict.  c.  48,  enacts  that  certain  municipal 
corporations  shall  be  rateable  for  their  property ;  but  that  does  not 

(1)  Before     Coleridge,     Erie     and  (3)  97  R.  B.  518  (3  El  &  Bl.  346). 

I  rompton,  JJ.  (■*)  6  Q.  B.  787. 

^2)  97  B.  R.  511  (3  El.  &  Bl.  336).  (5)  1$  Q.  B,  1012, 
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Bso.        apply  to  the  local  board  of  heath,  though  they  happen  to  be  Uie 

JnsTion  OF    corporation. 
KmosTON- 
upov-HuLL.        (Grompton,  J. :  In  Le  Feuvre  v.  Lankestei' {i)  this  Court  took  care 

to   give    no   encouragement  to  the  idea  that  the  local  board  of 

health  and  the  municipal  corporation  were  not   the  same  body. 

But  stat.  4  &  5  Vict.  c.  48,  was  passed  to  render  again  rateable 

lands  which   formerly  were   rateable,  but   had  ceased  to  be  so 

because  by  stat.  5  &  6  Will.  IV.  c.  76,  the  proceeds,  being  carried 

into  the  borough  funds,  had  been  made  applicable  only  to  certain 

purposes.     The  proceeds  of  lands  occupied  by  the  local  board  of 

health  do  not  go  into  the  borough  fund  ;  and  the  case  is  therefore 

not  within  stat.  4  &  5  Vict.  c.  48.) 

Blisi  and  T.  P.  E.  Thovipgon,  in  support  of  the  rule : 

First,  the  objection  that  the  occupation  is  not  beneficial,  if  well 
[  *33  ]  founded,  was  matter  for  an  appeal  against  the  *rate :  Re  WUliamt(t)y 
Bonnell  v.  Beighton  (s),  Marshall  v.  Pitman  (4).  It  cannot  be  said 
that  there  was  no  jurisdiction  to  make  the  rate,  even  if  the  occupa- 
tion was  not  beneficial.  The  main  question,  whether  the  occupation 
is  beneficial,  depends  on  another,  viz. :  For  what  purposes  does 
a  local  board  of  health  occupy  lands  ?  These  are,  many  of  them, 
purposes  for  the  individual  benefit  of  the  inhabitants  of  the  dis- 
trict.    *     ♦     ♦ 

Cur.  adv,  vnlL 

Coleridge,  J.,  in  this  vacation  (June  SOth),  delivered  judgment: 

The  question  in  this  case  for  our  decision  was  the  rateability  of  the 
local  board  of  health  at  Hull  to  the  poor*8  rate,  for  a  yard  occupied 
by  them ;  and  it  arises  under  the  following  circumstances.  The  town 
council  of  the  borough  is,  by  order  of  the  General  Board  of  Health, 
constituted  the  local  board.  The  limits  of  the  borough  and  the 
district  of  the  board  are  co-extensive ;  and  the  yard  in  question  is 
wholly  within  those  limits ;  but  it  lies  in  the  parish  of  Sutton, 
which  is  partly  within  and  partly  without  the  limits  ;  and  the  rate 
in  question  is  made  for  the  whole  parish.  The  board  has  cast  on 
it  the  duties  of  the  surveyors  of  the  highways ;  and  the  yard,  in 
respect  of  which  they  are  rated,  is  rented  and  occupied  by  them  as 
l^H]  a  place  of  deposit  for  ^stones  and  other  materials  for  the  repair  of 
the  roads.     They  have  not  appealed  against  the  rate,  but  refuse  to 

(1)  97  R.  R.  634,  642  (3  El.  &  BL.    (3)  5  T.  R.  182. 

530,  544).  (4)  35  R.  R.  630  (9  Bing.  a9o}. 

(2)  95  R.  R.  446  (2  EL  &  Bl.  84). 
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pay  the  assessment :  and  the  mayor  and  justices  decline  to  issue         Rbo. 
the  warrant  of  distress.  justicbs  of 

Two  questions  were  made:  1st,  Is  not  the  objection,  if  any,  ^^J^^hull 
delusively  a  ground  of  appeal  ?  2nd,  Are  they  rateable  in  respect 
of  this  occupation  ?  These  were  argued  before  my  brothers  Erie 
and  Grompton  and  myself ;  and  the  case  stood  over  for  considera- 
tioD.  We  have  come  to  a  conclusion  on  the  second  of  these  points, 
which  makes  it  unnecessary  to  consider  the  former  ;  for  we  think 
the  board  of  health  is  rateable,  under  the  circumstances,  and 
therefore  that,  if  the  objection  relied  on  had  been  taken  by  appeal, 
it  would  have  been  unsuccessful. 

In  this  case  the  board  of  health  may  be  considered  as  public 
officers  of  the  borough  of  Hull.  Among  other  duties  they  are 
charged  with  the  performance  of  an  obligation,  which  the  law  casts 
on  the  inhabitants,  of  repairing  the  highways  in  it ;  and,  in  order 
to  the  discharge  of  this,  they  become  occupiers  of  land  lying  in  a 
district  which  in  part  is  not  within  the  borough.  It  is  clear  that 
this  land  under  ordinary  occupation  would  contribute  to  the  main- 
tenance of  the  poor.  If  it  ceases  to  do  so,  the  burthen  of  that 
maintenance  must  pro  Uinto  be  proportionally  increased  on  the 
remaining  ratepayers  in  the  parish ;  and,  so  far  as  regards  those 
who  occupy  in  that  part  of  it  which  is  without  the  limits  of  the 
borough,  they  are  thereby  made  indirectly  to  contribute  to  the 
repairs  of  the  highways  within  the  borough.  However  trifling  the 
amount  may  be  on  each  ratepayer  so  circumstanced,  in  principle 
this  cannot  be  defended. 

Nor  can  it  be  by  authority  ;  the  case  of  Governors  of  the  Bristol        [  35  ] 

Poar  V.  Wait  (1)  is  precisely  in  point,  except  that  the  parish,  in 

which  the  plaintiffs  there  occupied,  was  entirely  out  of  the  limits 

for  which  they  acted.     They  were  acting  in  a  public  capacity  ;  they 

occupied  only  in  respect  of  it,  and  had  not,  in  the  popular  sense, 

a  beneficial  occupation ;  that  is,  they  did  not  individually  derive 

any  profit  from  it.    But  they  were  public  officers  superintending 

the  relief  and  maintenance  of  the  paupers  chargeable  to  the  city 

of  Bristol:    and  the  Goubt  held  that  this  consideration  did  not 

relieve  them  from  contributing  as  other  occupiers  to  the  rate  in 

another  parish,  though  their  occupation  was  in  order  to  the  better 

discharge  of  that  duty.    But  in  the  case  of  Reg,  v.  WcMingford 

Union  (2)  the  respondent  parish,  in  which  the  union  workhouse  was 

situated,  was  itself  a  parish  in  the  union,  which  was  composed  of 

(1)  44  B.  R.  370  (5  Ad.  &  El.  1).  (2)  10  Ad.  &  El.  259. 
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Beo.        that  and  twenty-eight  others.     This  brings  it  more  near  in  point 
juBTioBs  OF   of  fact,  though  we  think  not  in  principle,  to  the  present  case ;  and 
^^^^^l    it  was  held  that  a  rate  was  well  imposed  by  the  overseers  of  the 
respondent  parish  on  the  guardians  of  the  union. 

These  cases,  and  more  to  the  same  efifect,  were  endeavoured  to  be 
distinguished,  in  the  argument,  on  the  ground  that  the  appellants 
in  them  could  not  be  considered  as  occupying  for  the  benefit  of  the 
public  at  large,  but  only  for  a  certain  portion ;  but  that  here  the 
board  was  discharging  a  duty  to  the  whole  public,  all  the  liege 
subjects  of  the  Queen  being  entitled  to  use  the  highways,  and 
interested  in  their  maintenance. 

This,  however,  is  to  mistake  the  principle  of  the  distinction 
[  ^36  ]  ^relied  on.  The  interest  here  to  be  looked  to  is,  not  that  of  the 
Queen's  subjects  in  the  enjoyment  of  good  highways,  but  of  the 
limited  district,  the  borough,  which  is  charged  with  the  obligation 
of  making  and  keeping  them  good  at  their  own  expense :  the 
board  of  health  are  parcel  of  that  limited  district,  as  well  as  public 
officers  of  it ;  and  that  district  has  a  direct  interest  in  reducing  the 
charge  of  that  maintenance ;  which  interest  is  advanced  by  the 
occupation  of  the  yard  in  question  at  a  cheaper  rate  than  it  would 
cost  if  burthened  with  the  payment  of  the  assessment  in  question. 
The  board  of  health  in  other  words  are  trustees,  not  for  the  public 
at  large,  but  for  the  inhabitants  of  the  district  for  which  they  act. 
The  rule,  therefore,  must  be  absolute. 

Rule  absolute. 

is^-^  TRESS  V.  SAVAGE. 

'^^Jl^  '        (4  El.  &  Bl.  36—44 ;  S.  C.  2  C.  L.  B.  1315  ;  23  L.  J.  Q.  B.  339 ;  18  Jur.  680.) 

T.  and  S.,  after  stat.  8  &  9  Vict.  c.  106,  came  into  operatioD,  executed  a 
written  instrument  not  under  seal,  by  which  T.  agreed  to  let  and  S.  to  hire 
land  for  a  term  exceeding  three  years,  at  a  rent  payable  monthly.  S.  entered ; 
and  it  was  afterwards  orally  agreed  that.the  rent  should  be  paid  quarterly : 

Held,  that  stat.  8  &  9  Yict.  c.  106,  s.  3,  though  rendering  the  lease 
void,  as  not  being  by  deed,  still  made  it  void  only  as  a  lease,  and  did  not 
prevent  it  from  indicating  the  terms  on  which  S.  held  as  tenant  from 
year  to  year ;  and  that,  consequently,  S/s  tenancy  might  be  determined, 
during  the  term,  by  a  half  year's  notice,  but,  at  the  end  of  the  term, 
expired  without  notice. 

[It  is  now  settled  that  since  the  Judicature  Act,  1873,  the  parties  to  a  valid 
written  agreement  for  a  lease  are,  after  entry,  in  the  same  position,  both  at 
law  and  in  equity,  in  all  respects  as  if  a  lease  had  been  duly  granted :  WaUh  v. 
LonadaJe  (1882)  21  Ch.  D.  9,  52  L.  J.  Ch.  2,  40  L.  T.  858.  This  case  is 
therefore  practically  obsolete,  and  only  the  head-note  is  preserved.] 
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WADE   r.  BOWLING  (I).  i»m 

(4  H.  &  BL  44—52  ;  S.  C.  2  C.  L.  R.  1642 ;  23  L.  J.  Q.  B.  302  ;  18  Jiir.  728.)         •^•'J^^- 

Where  a  matter  is  referred  to  the  award  of  three  arbitrators,  or  any  two,  L  **  1 

and  two  only  sign,  at  difleront  times  and  places,  what  piir|iorts  to  be  an 
award,  this  is  not  in  pursuance  of  the  submission. 

And,  in  an  action  on  the  award,  the  defendant  is  entitled  to  the  verdict 
on  a  plea  that  no  award  was  made. 

The  first  count  of  the  declaration  stated  that,  before  and  at  the 
time  of  the  making  of  the  agreement  after  mentioned,  disputes  and 
differences  had  arisen  and  existed  between  Abraham  Wade,  deceased, 
plaintifib,  and  defendant,  in  respect  of  wood  sold  by  A.  W.  and 
plaintiffs  to  defendant :  and  thereupon,  on  22nd  August,  1853,  in 
the  lifetime  of  A.  W.,  by  agreement  of  that  date  made  between 
A.  W.  and  plaintiffs  of  the  one  part  and  defendant  of  the  other  part, 
it  was  agreed  that  such  disputes  and  differences,  and  all  other 
disputes  and  matters  in  difference  between  them,  should  be  referred 
to  John  Edward  Germaine  and  Joseph  Robert  Sanders,  and  to  an 
umpire  to  be  appointed  by  such  arbitrators  by  a  memorandum 
under  their  hands  to  be  indorsed  on  the  agreement  before  they 
proceeded  in   the  arbitration,    *"  to  arbitrate,   award,   order  and       [  *46  ] 
determine  of  and  concerning  the  matters  referred,  and  all  claims 
and  demands  relating  thereto,  so  as  the  award  of  the  said  arbitrators 
and  umpire,  or  any  two  of  them,  should  be  made  in  writing  under 
their  hands  ready  to  be  delivered  "  on  or  before  1st  October  then 
next,  or  on  or  before  such  further  time  as  the  said  arbitrators  and 
umpire,  or  any  two  of  them,  should  respectively,  by  memorandum 
indorsed  on  the  agreement  and  signed  by  them,  from  time  to  time 
appoint :  and  that  the  costs  of  preparing  and  executing  the  agree- 
ment and  the  costs  of  the  reference  and  award  should  be  in  the 
discretion  of  the  arbitrators  and  umpire,  or  any   two  of  them. 
"  That  the  award  of  the  said  arbitrators  and  umpire,  or  of  any  two 
of  them,  should  be  binding  on  the  said  parties  to  the  said  agree- 
ment."  Averment :  That,  before  the  said  arbitrators  proceeded  on  the 
arbitration,  that  is  to  say  on  8th  September,  1858,  Germaine  and 
Sanders,  by  memorandum  under  their  hands  indorsed  on  the  agree- 
ment, appointed   Charles  Churchill  as  umpire.     That  afterwards 
Germaine  and  Sanders,  by  memorandum  indorsed  &c.,  enlarged  the 
time    to   Ist  February,  1854.     ''That,  the  said  arbitrators  and 
umpire   having  taken  upon  themselves  the  burthen  of  the  said 
arbitration,  two  of  them,  viz.  the  said   J.  E.  Germaine  and   C. 

(1)  Cited,  WrighUmi  v.  Utn^n:r  (1807)  16  L.  T.  567. 
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Wade  Churchill,  afterwards,  and  within  the  time  so  enlarged  as  aforesaid, 
DowLiNG.  that  is  to  say  on"  28th  January,  1854,  "made  their  award  in 
writing,  under  tiieir  hands,  of  and  concerning  the  said  disputes  and 
di£ferences,  and  did  thereby  award,  adjudge  and  determine  '*  that 
defendant  should  pay  A.  Wade  and  the  plaintiflFs  282/.  10«.  in 
respect  of  the  wood  sold,  IZ.  14«.  Id,  in  respect  of  the  costs  of 
preparing  and  executing  the  agreement,  and  165/.  11«.  lOd.  in 
[  *46  ]  respect  *of  the  costs  of  the  reference  and  award ;  specifying  the 
times  and  places  of  payment.  Allegation  that  Abraham  Wade 
had  since  died.  Breach  :  that  defendant  had  not  paid  any  of  the 
sums  awarded. 

Plea  1,  to  the  first  count :  That  no  such  award  was  made  as  in 
that  count  alleged.     Issue  thereon. 

(There  were  other  counts,  on  which  money  was  paid  into  Court, 
and  taken  out.) 

On  the  trial,  before  Wightman,  J.,  at  the  Middlesex  sittings  in 
this  Term,  the  execution  of  the  agreement  and  the  enlargement  of 
time  were  proved :  and  an  instrument  was  put  in,  corresponding 
with  the  award  as  described  in  the  declaration,  and  concluding : 
*'  In  witness  whereof  we  have  hereunto  respectively  set  our  hands, 
the  28th  day  of  January,  in  the  year  of  our  Lord  1854."  Signed 
by  J.  E.  Germaine  and  C.  Churchill.  It  appeared,  however,  by 
the  evidence,  that  the  signatues  were  affixed  under  the  follow- 
ing circumstances.  The  case  was  partly  heard  by  Germaine  and 
Sanders :  and  they,  not  agreeing,  called  in  Churchill.  Churchill 
examined  some  witnesses,  and  conferred  with  Germaine  and  Sanders. 
It  appeared  that  he  left  the  two  without  expressing  any  opinion ; 
but  afterwards,  on  28th  January,  he,  in  the  absence  of  Germaine 
and  Sanders,  executed  the  document  in  London,  and  sent  it  by  post 
to  Germaine  (with  whom  he  agreed),  directed  to  him  at  Bristol. 
Germaine  received  it  duly  at  Bristol,  executed  it,  and  sent  it  back 
to  Churchill,  by  whom  it  was  published  within  the  enlarged  time. 

The  counsel  for  the  defendant  contended  that,  on  this  evidence, 
the  issue  upon  the  first  plea  ought  to  be  found  for  the  defendant, 
as  the  award  had  not  been  duly  executed.  The  learned  Judge 
[  *47  ]  directed  a  verdict  *for  the  plaintiflFs,  reserving  leave  to  move  to 
enter  a  verdict  for  the  defendant.  In  last  Term,  Phipson  obtained 
a  rule  nisi  accordingly. 

Joseph  Brown  now  showed  cause  : 
The  question  is,  whether  there  has  or  has  not  been  an  execution 
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of  the  award.     The  three,  though  called  arbitrators  and  umpire,        Wade 

are  properly,  under  the  submission,  three   arbitrators ;   and   the     dowlino. 

award  is  to  be  under  the  hand  of  any  two.     On  the  face  of  the 

award  all  is  regular :  but  the  evidence  shows  that  one  arbitrator 

signed  at  one  place  and  time  and  the  other  at  another  place  and 

time.    In  such  a  case,  there  may  perhaps  be  ground  for  setting 

aside  an  award  as  irregular:  but  there  is  no  authority  for  holding 

this  to  be  no  award ;  and  the  consequences  of  so  holding  would  be 

mischievous.     In  Little  v.  Newton  (1),  where  the  award   was  set 

aside  on  another  ground,  the  objection  now  before  the  Court  was 

also  raised:  and  Tindal,  Gh.  J.,  delivering  the  judgment  of  the 

Court,  said  :  "  *     *     we  might  perhaps  have  hesitated  in  holding 

the  award  to  be  void  on  that  objection."     In  Staltcorth  v.  Inns  (2) 

the  Court  of  Exchequer  refused  to  set  aside  an  award  which  had 

been  signed  by  arbitrators  at  different  places,  though  they  said 

that  they  would  not  grant  an  attachment  or  rule  for  payment  of 

the  money  awarded  :  they  did  undoubtedly  say :  "  We  are  strongly 

disposed  to  think  that  the  signing  of  an  award  by  joint  arbitrators 

^ought,  like  all  other  judicial  acts,  to  take  place  in  the  presence  of       [  "^8  ] 

each  other;  "  adding,  however,  **but  we  give  no  final  opinion  on 

the  point." 

(Coleridge,  J. :  The  Chief  Baron  points  out  that  ''one  of  the 
arbitrators,  after  signing  the  award,  may  repent  of  his  act,  and 
wish  to  alter  the  award  before  the  others  have  signed  it.") 

*  *  In  Battye  v.  Gresley  (3)  it  was  held  that  a  warrant  by  three 
Commissioners  of  bankrupts  was  effectual,  they  having  agreed,  when 
together,  to  the  issuing  of  it,  but  having  signed  it  at  different  times 
and  places,  and  not  in  each  others'  presence. 

(WioHTMAN,  J.:  The  judgment  precedes  the  issuing  of  the 
warrant:  but  the  award  is  itself  the  judgment.) 

*  *     The  remedy  here  is  to  move  to  set  aside  the  award,  not  to 

hold  it  absolutely  null :  that  has  been  *considered  a  proper  course       [  *49  ] 
where  witnesses  have  been  examined  in  the  absence  of  the  parties. 

(WiOHTMAN,  J. :  The  error  there  may  be  said  to  be  an  irregu- 
larity: but  the  objection  here  is  that  legally  the  award  has  not 
been  signed  at  all.) 

(1)  o^  B.  B.  436,  440  (2  Man.  ft  G.      466,  469). 

351,  360).  (3)  8  East,  319. 

(2)  67  B.  B.  680,  683  (13  M.  &  W. 
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Wade       That,  too,  rather  falls  under  the'dass  of  irregolarities. 

r. 
DOWLINO. 

(WioHTMAN,  J. :  Would  ii  make  any  difference  if  there  were  the 
interval  of  a  fortnight  ?) 

On  principle,  it  should  seem  not :  it  maj  be  asked,  on  the  other 
side,  whether  an  award  is  not  executed  when  one  party  signs 
directly  after  the  other. 

(Eble,  J. :  The  award  is  the  mental  act :  it  is  indicated  by  sign- 
ing :  the  signatures  can  hardly  be  put  simultaneously :  then,  if 
they  may  be  put  in  succession,  can  we  extend  the  interval?  That 
is  the  question.) 

It  is  impossible  to  draw  a  line.  The  whole  was  here  in  fieri  till  the 
second  signature :  the  two  have  made  what  professes  to  be  the  act 
of  the  two. 

(Coleridge,  J. :  Would  it  be  right  in  one  party  who  has  executed 
to  abstain  from  considering  some  view  which  occurred  to  him 
before  the  execution  by  the  other  party?) 

It  would  not :  and  that,  if  it  could  be  proved,  might  constitute 
good  ground  for  setting  the  award  aside.  *  ♦  It  must  fre- 
quently happen  that  one  arbitrator,  who  has  agreed  to  the  result, 
cannot  wait  till  the  award  is  drawn  out,  and  that  the  other  cannot 
wait  till  the  first  returns. 

(Coleridge,  J. :  The  law  would  probably  not  be  so  unreasonable 
as  to  avoid  an  award  for  a  minute  interval.) 

[  60  ]  Keating  and  Phipaon,  contra^  were  not  called  upon. 

Coleridge,  J. : 

I  am  of  opinion  that  this  rule  must  be  made  absolute.  Mr. 
Brown  claims  a  liberal  interpretation  of  the  deed  of  submission, 
and  urges  upon  us  the  mischief  incidental  to  a  strict  intorpretation. 
I  agree  that  in  all  questions  of  form  we  should  seek  to  adopt  that 
construction  which  will  best  carry  out  the  intention  of  the  parties 
in  making  the  submission.  But,  considering  that  such  is  the  rule, 
and  that  there  is  no  appeal  upon  the  merits,  it  is  of  the  greatest 
consequence  that  the  Courts,  as  to  whatever  is  fundamental,  should 
see  that  all  is  properly  done.     Now  one  fundamental  principle  is 
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that  the  Courts  are  bound  to  give  to  the  parties  what  they  stipulate  wadb 
for  as  the  condition  of  their  submission.  The  parties  say :  We  DowLnra. 
refer  this  matter  to  three  arbitrators  ;  we  wish  to  have  the  opinion 
of  all  the  three;  at  any  rate  the  opinion  of  two  up  to  the  last 
moment.  It  was  well  pointed  out  in  Stalnorth  v.  Inns  (1)  that,  up 
to  the  last  moment,  something  may  occur  to  change  the  opinion 
of  the  arbitrator.  Is  then  this  condition  carried  out  when  the 
arbitrators  execute  at  different  places  and  times?  I  think  not. 
When  is  the  first  signature  to  take  effect?  One  party  signing  at 
London  on  one  day,  the  other  at  Bristol  on  another  day,  when 
have  they  executed?  It  cannot  be  said  that  the  award  was 
executed  on  the  first  day ;  for,  till  the  second  day,  it  was  in 
suspense;  and  the  first  signature  can  take  effect  only  after  the 
second  is  affixed:  but  in  the  meantime  the  party  first  signing 
might  alter  his  mind  ;  perhaps  he  has  signed  for  a  reason  which,  if 
communicated  *to  the  other  arbitrator,  might  induce  the  latter  to  [  ^6i  ] 
differ.  These  possibilities  show  that  there  is  good  reason  for 
requiring  that  the  award  should  be  signed  simnl  et  semel.  I  agree 
that  hitherto  no  case  has  occurred  precisely  on  this  point.  Little 
V.  Newton  (2)  was  decided  on  another  ground ;  and  there  Tindal, 
Ch.  J.  expressed  a  doubt  whether  an  award  could  be  held  void  on 
such  an  objection :  and  in  Staltcorth  v.  Inns  (8)  the  Court  refused  to 
set  aside  the  award  on  this  ground  ;  but  they  intimated  an  opinion 
in  favour  of  the  objection,  and  went  so  far  as  to  express  an  expecta- 
tion that  '*  Probably,  when  this  strong  intimation  of  opinion  of  the 
Court  is  made  known  to  joint  arbitrators,  they  will  take  care  not  to 
make  their  awards  except  in  the  presence  of  each  other."  All 
through  the  cases  it  is  assumed  that  the  arbitrators  are  to  act 
together,  and  that  each  has  jurisdiction  to  the  last.  I  think  less 
mischief  will  be  done  by  requiring  arbitrators  to  look  accurately 
to  their  powers  than  by  permitting  a  practice  contravening  the 
intention  of  the  parties  to  the  submission. 

WlOHTMAN,  J. : 

The  objection  is,  not  that  some  irregularity  has  been  committed 
which  should  induce  us  to  set  aside  the  award,  but  that,  on  the 
plea  of  No  award,  the  proof  is  that  the  two  arbitrators  have  signed 
at  different  times  and  places,  and  that  this  constitutes  no  execution. 
The  submission  is  to  the  award  of  any  two  or  more  who  make  the 

(1)  67  B.  B.  683  (13  M.  *  W.  4«9).  (3)  67  E.  R.  680  (13  M.  &  W.  466). 

(2)  58  K.  K.  436  (2  Man.  &  G.  351). 
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Wade  award  before  a  certain  time.  One  makes  at  one  time ;  another  at 
DowLiNo.     another.     When  is  there  the  signature  of  the  two  ?    A  week  or  a 

[  *62  ]  fortnight  ♦may  intervene  between  the  signatures :  yet  clearly  there 
is  not  the  signature  of  the  two  till  both  have  signed ;  nor,  till  then, 
is  there  the  final  signature  of  one,  since  matters  may  occur  in  the 
interval  which  may  alter  his  view.  The  parties  have  a  right  to  the 
joint  judgment  of  the  two  exercised  upon  consideration  up  to  the 
last  moment.  It  is  true  that  we  cannot  well  imagine  both  signing 
at  the  same  moment ;  but,  if  the  two  are  together,  that  is  equivalent 
to  their  signing  at  the  same  time. 

Erlb,  J. : 

I  also  am  of  opinion  that  this  rule  should  be  made  absolute. 
This  is  not  the  award  for  which  the  submission  stipulates.  That 
was  to  be  an  award  made  upon  the  joint  judgment  of  arbitrators 
considering  all  that  they  had  heard  up  to  the  giving  of  their 
judgment.  If  an  execution  at  two  different  places  were  held  good, 
we  should  get  to  what  seems  in  fact  to  have  been  made  here,  an 
award  by  one  arbitrator  conditional  upon  the  assent  of  the  other. 
That  is  not  a  joint  award.  I  think  the  possibility  of  change  of 
opinion  is  exemplified  by  cased  which  I  have  known,  where  a  single 
arbitrator,  having  made  his  award,  has  afterwards  taken  a  different 
view,  and  has  himself  made  an  affidavit  to  get  his  award  set  aside. 
That  surely  may  equally  well  happen  when  there  are  two  arbi- 
trators, and  might  be  produced  by  fresh  light  thrown  upon  the 
question  at  the  last  conference. 

Crompton,  J. : 

I  am  quite  of  the  same  opinion ;  and  I  entirely  agree  with  the 
reasons  which  have  been  given. 

Rule  absolute. 


1864.  THOMPSON   V.   SHEPPARD. 

'^!!l!^'  (4  El.  &  Bl.  53—59  ;  S.  C.  24  L.  J.  Q.  13.  5 ;  18  Jur.  1101.) 

[The  only  question  in  this  case  was  one  of  pleading,  in  connection  with  a 
payment  into  Court,  now  superseded  by  E.  S.  C,  Order  XXII.,  r.  1.] 
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EDWAED   V,   TREVELLICK.  i854. 

(4  El.  ft  Bl.  59—71 ;  S.  0.  2  C.  L.  R  1605;  24  L.  J.  Q.  B.  9 ;  1  Jur.  N.  S.  110.)  "[^S. 

Action  by  a  seaman  for  work  and  labour  on  board  a  Britisli  registered  L  "^  J 

ship  Y.  Plea :  that  the  work  was  done  after  the  passing  of  stat.  7  ft  8  Vict, 
c.  112  ;  that  plaintiff  had  engaged  himself  on  board  a  British  registered 
merchant  ship  C.  as  seaman  for  a  voyage  from  Liverpool  to  San  Francisco, 
which  was  continuing  during  the  performance  of  the  work  and  labour; 
and  plaintiff  belonged  to  the  vessel  C,  for  the  said  voyage,  within  the 
meaning  of  the  Act ;  and,  whilst  he  was  such  seaman  on  board  the  C, 
and  before  doing  or  contracting  for  the  work  and  labour,  deserted  the  C 
within  tbe  meaning  of  the  Act  (sect.  9) ;  and,  while  he  was  such  deserter 
and  belonged  to  the  C,  engaged  himself  with  the  defendant,  who  was 
master  of  the  Y.,  as  seaman,  for  wages :  and  that  the  action  waa  brought 
to  recover  such  wages :  and  that  the  desertion  was  entered  in  the  log  book 
of  the  C,y  and  certified  by  the  signatures  of  the  master  and  mate  of  the  C. 

Replication:  that,  before  plaintiff  deserted  the  C,  the  captain  and 
officers  of  the  C,  on  many  occasions,  flogged  and  punished  plaintiff  with 
great  and  unreasonable  cruelty  and  severity;  that  such  floggings  and 
punishments  were  not  rendered  necessary  by  plaintiff^s  conduct,  but  were 
unnecessary  and  unreasonable ;  that  the  plaintiff  requested  the  captain 
and  officers  to  desist,  which  the  captain  refused  to  do :  and  thereupon 
plaintiff,  because  he  bad  just  and  reasonable  cause  to  believe,  and  did 
believe,  that  the  captain  and  officers  would  continue  to  punish  and  flog 
him  with  such  great  and  unreasonable  cruelty  and  seventy,  did,  in  order 
to  escape  from  such  great  and  unreasonable  cruelty  and  severity,  desert  the 
C. :  Held,  on  demurrer,  a  good  replication,  as  showing  that  there  waa  no 
desertion  within  the  meaning  of  sect.  9  (1). 

Another  replication  to  the  same  plea  alleged  that  the  plaintiff  was  an 
African  and  a  negro,  and  that  negroes  were  enslaved  in  divers  States  of  the 
United  States  of  America,  and  bought  and  sold  as  slaves  by  the  citizens  of 
the  same  States:  that  the  captain  of  the  (7.,  before  plaintiff  deserted, 
threatened  to  sell  him  as  a  slave  to  certain  citizens  of  the  United  States ; 
that  San  Francisco  is  in  one  of  the  said  United  States,  to  wit,  California ; 
and  plaintiff  had  just  and  reabonable  grounds  for  believing,  and  did 
helieve,  that,  on  the  arrival  of  the  C,  at  San  Francisco,  the  captain  was 
about  to  carry  his  threat  into  execution :  and  thereupon  plaintiff,  in  order 
to  prevent  the  captain  from  selling  him  as  a  slave,  deserted  the  C. :  Held, 
on  demurrer,  a  bad  replication,  as  not  showing  that  California  was  a  State 
in  which  plaintiff  could  be  sold  as  a  slave  (2). 

The  first  count  was  for  work  and  labour  done  by  plaintiff,  at 
request  of  defendant,  on  board  a  British  ^registered  ship  called  the       [  *6o  i 
Yeoman f  as  a  mariner  and  cook,  of  which  ship  defendant  was  master. 
Second  count,  on  accounts  stated. 

Plea  3.  That  the  said  accounts  were  stated  of  and  concerning  the 
price  of  the  said  work  and  labour,  being  the  wages  and  emoluments 
after  mentioned,  and  of  and  concerning  nothing  else :  and  that  the 
work  and  labour  were  done,  and  the  wages  and  emoluments  after 

(1)  See  now  the  Merchant  Shipping  to  this  replication  is  omitted  aa 
Act,  1894  (67  &  58  Vict.  c.  60  ,  s.  221.      obsolete. 

(2)  The  portion  of  the  report  relating 
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edwabd  mentioned  were  contracted  for  and  accraed,  after  the  pasaing  of  Ac. 
Trbvblliok.  (b^^«  7  &  8  Vict  c.  112,  "  To  amend  and  consolidate  the  laws 
relating  to  merchant  seamen;  and  for  keeping  a  register  of 
seamen  *')»  in  respect  of  a  voyage  back  from  San  Francisco  to  this 
kingdom.  That  plaintiff,  before  the  time  of  doing  the  work  and 
labour,  and  of  the  contracting  and  accruing  of  the  alleged  debt  in 
respect  thereof,  had  engaged  himself,  for  wages  in  that  behalf,  to 
serve  as  seaman  on  board  a  British  registered  merchant  ship 
called  the  Candace^  for  a  voyage  which,  during  the  doing  of  the 
work  and  labour,  was  continuing  and  unexpired,  to  wit  from  Liver- 
pool in  the  county  of  Lancaster  to  parts  beyond  the  seas,  to  wit 
San  Francisco,  and  thence  back  to  this  kingdom:  and  plaintiff 
belonged  to  the  said  vessel  for  the  said  voyage,  within  the  meaning 
of  the  said  Act :  and  plaintiff,  during  the  said  voyage  and  whilst  he 
was  such  seaman  on  board  the  said  vessel  and  belonged  to  her,  and 
before  doing  his  said  work  and  labour  or  contracting  for  the  same. 
at  San  Francisco,  deserted  the  said  ship  Candace  within  the  mean, 
ing  of  the  Act :  and  plaintiff  then,  and  whilst  he  was  such  deserter 
and  belonged  to  the  said  ship  Candace,  at  San  Francisco,  engaged 
himself  for  the  said  voyage  back  thence  to  the  United  Kingdom 
with  defendant,  who  was  the  master  of  the  British  registered  ship 
[  *6i  ]  called  the  *  Yeoman,  as  seaman  in  the  service  thereof  for  wages  and 
emoluments  to  be  paid  by  defendant,  as  such  master,  for  such 
service.  That  this  action  is  brought  by  plaintiff  to  recover  his  said 
wages  and  emoluments  agreed  to  be  paid  him  by  defendant  as 
master  of  the  Yeoman,  in  the  service  whereof  the  plaintiff  as  snch 
seaman  engaged  as  aforesaid  for  the  voyage  back  to  the  United 
Kingdom,  within  the  meaning  of  the  said  statute.  That  the  said 
desertion  of  the  plaintiff  was  entered  in  the  log  book  of  ttie  said 
Candace  at  the  time,  and  certified  by  the  signatures  of  the  master 
and  mate  thereof,  according  to  the  said  statute. 

Replication  2,  to  plea  8.  That,  whilst  plaintiff  was  serving  as 
such  seaman  on  board  the  Candace  in  performance  of  his  engage 
ment  in  the  plea  mentioned,  and  before  he  deserted  the  said  ship, 
the  captain  and  officers  of  the  said  ship,  on  divers  and  very  many 
occasions,  flogged  and  punished  plaintiff  with  great  and  unreason- 
able cruelty  and  severity :  that  such  floggings  and  punishments 
were  not  rendered  necessary  by  the  mutinous  or  improper  conduct 
or  misbehaviour  of  plaintiff ;  but  that  the  same  were  unnecessarr 
and  unreasonable :  that  he  requested  the  captain  and  officers  to 
desist  from   such  floggings  and  punishments,  which  the  captain 
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irbolly  refused  to  do :  and  thereupon  plaintiff,  on  the  arrival  of  the      Edward 
ship  at  San  Francisco,  because  he  had  just  and  reasonable  cause  to  trevelliok. 
apprehend  and  believe,  and  did  then  apprehend  and  believe,  that 
ihe  captain  and  officers  would  continue  to  punish  and  flog  plaintiff 
with  such  great  and  unreasonable  cruelty  and  severity  as  they  had 
before  used,  did  then,  in  order  to  escape  from  such  unreasonable 
cruelly  and  severity,  *desert  the  Candtice,  for  the  cause  aforesaid,        [  '62  ] 
and  not  otherwise.     *     *     * 
Demurrer  to  the  above  replication.     Joinder. 

WilleSf  for  the  defendant : 

It  will  not  be  disputed  that  the  third  plea  shows  a  forfeiture  of 
wages,  within  stat.  7  &  8  Vict.  c.  112,  s.  9  (l),  by  reason  of  the 
desertion    by   the  plaintiff.      *      *     The  question    therefore   is,        [  ^^  J 
Whether  the  replication  to  this  plea  avoids  it  by  showing  that  the 
desertion  was  justifiable. 

The  replication  attempts  to  do  this  by  showing  a  battery  and  fear 
of  battery.  This  is  not  sufficient :  nothing  short  of  fear  of  loss  of 
life  or  limb,  or  imprisonment,  could  justify  desertion.  The  justifica- 
tion does  not  show  legal  duress  per  mincts.  "  Duress  per  minaa  is 
either  for  fear  of  loss  of  life,  or  else  for  fear  of  mayhem,  or  loss  of 
iimb :  "  1  Blackst.  Com.  181.  "  A  fear  of  battery,  or  being  beaten, 
though  never  so  well  grounded,  is  no  duress ;  neither  is  the  fear 
of  having  one*s  house  burned,  or  one's  goods  taken  away  and 
destroyed  ;  because  in  these  cases,  should  the  threat  be  performed, 
a  man  may  have  satisfaction  by  recovering  equivalent  damages: 
but  no  suitable  atonement  can  be  made  for  the  loss  of  life,  or 
limb:"  lb. 

( WiOHTMAN,  J. :  That  rule  rather  applies  to  the  question,  What 
duress  avoids  a  contract,  than  to  the  question.  What  justifies  non- 
performance.) 

It  shows  to  what  extent  an  answer  of  quia  timet  is  held  valid  :  if  a 
fear  of  battery  were  enough,  every  idle  word  of  menace  would 
justify  the  abandonment  of  the  contract. 

(WioHTMAN,  J.:  That  would  not  be  so  here:  the  replication 
alleges,  and  you  do  not  deny,  just  and  reasonable  cause  to 
ipprebend  great  and   unnecessary  cruelty.     On  a  traverse,  the 

{!)  See  uote  (1),  ante,  p.  345. 
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Edward      replication    would  not  be   supported   by  proof  of  idle   words  of 
Tebvellick.   menace.) 

It  is  not  necessary  to  inquire  whether  the  law  of  duress,  which  was 
established  when  men  were  perhaps  less  sensitive  to  personal 
injury  than  at  present,  be  reasonable.  The  law,  as  laid  down  in 
[  *64  ]  *the  passage  of  Blackstone  already  referred  to,  appears  also,  in 
substance,  from  4  Blackst.  Com.  80 ;  2  Bac.  Abr.  771  (7th  ed.),  tit. 
Duress  (A) ;  2  Inst.  488  :  and  the  precedents  of  pleas  of  duress,  in 
8  Chitt.  PL  176  (7th  ed.),  comprehend  only  cases  of  fear  of  loss  of 
life  or  of  mayhem,  and  imprisonment. 

(Crompton,  J. :  Will  you  apply  your  argument  to  every  case 
of  master  and  servant,  as,  for  instance,  to  the  case  of  a  female 
servant?) 

The  relation  of  master  and  seaman  is  peculiar,  and  differs  from  the 
ordinary  relation  of  master  and  servant.  *  *  It  is  to  be  observed 
that  stat.  7  &  8  Vict.  c.  112,  treats  desertion  as  a  specific  offence, 
and  allows  no  excuse;  while  there  are  distinct  provisions  for 
forfeiture  of  wages,  and  other  punishment,  in  the  case  of  a  seaman 
absenting  himself :  sects.  6,  7,  8,  9. 

(Coleridge,  J. :  Some  cases  are  collected  in  Maude  &  Pollock's 
Compendium  of  the  Law  of  Merchant  Shipping,  p.  84.) 

The  most  important  is  the  case  of  The  Castilia,  Stewart  (\).  There 
the  seaman,  not  being  supplied  with  provisions,  quitted  the  ship ; 
and  it  was  held  that  he  did  not  thereby  forfeit  his  wages.  There 
can  be  no  doubt  of  the  propriety  of  the  decision :  he  was  in  effect 
prevented  from  performing  the  service.  It  should  be  noticed  that 
this  replication  contains  no  averment  that  the  captain  in  fact  did 
intend  to  punish  unreasonably. 


[  65  ]  Prentice^  contra  : 

The  law  as  to  forfeiture  of  wages  is  one  which  the  Courts  will  be 
unwilling  to  extend.  In  general,  if  a  master  beat  a  servant  of  full 
age,  it  is  good  cause  of  departure:  1  Blackst.  Com.  428,  citing 
Fitzh.  N.  B.  168  L.,  where  it  is  said  that  battery  is  a  good  cause  of 
departure.  *  *  In  Limland  v.  Stephens  (2)  Lord  Kbnyon  held  that  a 

(1)  1  Hag.  Ca.  Ad.  69.  (2)  3  Esp.  N.  P.  269. 
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seaman  might  recover  wages  thoogh  he  had  deserted  in  consequence  Edward 

*of  cruel  treatment.     In  the  case  of  The  Eliza^  Ireland  (1),  a  seaman  trevellick. 

was  held  not  to  have  forfeited  his  wages  by  quitting  the  ship  when  [  *^  J 
the  master  altered  the  destination.    ♦     ♦     ♦ 

iri«€«,  in  reply:  ^^^^ 

*  *  In  Limland  v.  Stephens  (2)  there  was  danger  to  liberty 
and  limb ;  and  the  master  would  not  allow  the  seaman  to  serve 
m  the  capacity  in  which  he  was  hired;  so  that  the  master  had 
himself  prevented  the  performance  of  the  service :  and  the  same 
is  true  as  to  the  case  of  The  Eliza,  Ireland  (i),  where  the  voyage 
contracted  for  had  been  altered.  This  replication  would  be  sup- 
ported by  evidence  that  the  master  had  punished  the  plaintiff  in 
excess,  however  slight,  and  had  refused  to  pledge  himself  not  to 
repeat  snch  punishment.  It  would  be  very  dangerous  to  hold  that 
a  justification  of  desertion. 

C!OL£RIDOE,   J. : 

*  *  I  think  the  replication  good.  Extreme  cases  have  been  put 
in  argument :  but  we  may  confine  ourselves  to  the  facts  which  appear 
in  the  particular  replication.  I  look  on  the  replication  as  an  argu- 
mentative denial  of  the  ^desertion,  showing  that  the  facts  were  [  *68  ] 
not  such  as  to  constitute  a  desertion.  The  word  "  desertion  "  is 
technical :  it  is  taken  from  stat.  7  &  8  Yict.  c.  112,  s.  9  (a),  which 
attaches  to  desertion  consequences  more  serious  than  those  which 

ensue  upon  an  ordinary  departure :  the  seaman  forfeits  the  clothes 
and  effects  which  he  leaves  on  board,  and  his  wages.  I  think, 
therefore,  we  must  understand  the  section  to  be  penal,  and  ought 
not  to  extend  its  interpretation.  Could  we,  on  these  facts,  find  the 
plaintiff  guilty,  if  he  were  tried  for  desertion  ?  It  appears  that  tbr 
captain  and  the  officers  (which  is  not  immaterial,  since  it  shows 
that  the  officers  would  not  shelter  the  plaintiff  from  the  captain's 
treatment)  punished  the  plaintiff,  not  merely  with  great  and  un- 
reasonable severity,  but  with  cruelty,  a  word  which  must  be  taken 
in  malum  gaisum,  as  wrong  in  itself.  Then  the  replication  negatives 
the  panishment  having  been  rendered  necessary  by  the  plaintiff's 
:onduct,  and  alleges  that  it  was  unnecessary  and  unreasonable,  not 
merely  in  degree,  but  absolutely.  Than  it  is  alleged  that  the 
[>Iaintiff  reqnested  the  captain  and  officers  to  desist  from  this 
mnecessary  and  unreasonable  punishment,   which    the    captain 

(1)1  Hag.  Ga.  Ad.  182.  (3)  See  note  (1),  ante,  p.  345. 

(2)  3  Bsp.  N.  P.  269. 
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Edward  refused  to  do ;  and  that  the  plaintiff,  having  just  and  reasonable 
Trkvblltck.  cause  to  believe,  and  believing,  that  the  captain  and  officers  would 
continue  to  punish  him  with  such  great  and  unreasonable  cruelty, 
deserted  the  ship  to  escape  from  such  unreasonable  cruelty.  Now, 
if  these  allegations  were  justified  by  the  facts,  we  could  not  convict 
the  plaintiff  on  a  trial  for  desertion.  I  think,  therefore,  that  on  this 
record  no  desertion  is  shown.  And,  therefore,  without  going  into 
many  cases  which  might  be  put,  it  seems  to  me  that  the  replication 
is  good. 

[  69  ]  WlOHTMAN,    J.  : 

The  question  is,  whether  what  the  plea  calls  desertion  is  not 
shown  by  the  replication  to  be  a  leaving  for  a  reasonable  cause,  and 
so  not  a  desertion  within  the  meaning  of  stat.  7  &  8  Vict.  c.  112, 
8.  9  (l).  The  replication  says  that  the  captain  and  officers  punished 
the  plaintiff  with  great  and  unreasonable  cruelty,  not  rendered 
necessary  by  the  conduct  of  plaintiff;  that  the  plaintiff  required 
them  to  desist,  which  the  captain  wholly  refused  to  do ;  and,  because 
the  plaintiff  had  just  and  reasonable  cause  to  believe,  and  did 
believe,  that  the  captain  and  officers  would  continue  to  punish  him 
with  such  great  and  unreasonable  cruelty,  he,  in  order  to  escape 
from  such  unreasonable  cruelty,  deserted  the  ship.  Thus  the 
replication  shows  that  what  is  called  desertion  is  a  leaving  for 
reasonable  cause :  and,  as  my  brother  Coleridge  puts  it,  if  the 
plaintiff  had  been  tried  for  desertion,  the  facts  alleged  would  have 
constituted  a  defence.   I  think,  therefore,  the  replication  good.  *  *  * 

Erlb,  J. : 

I  also  think  that  there  should  be  judgment  for  the  plaintiff  on 
the  replication.  The  plaintiff  left  the  ship,  contrary  to  his  contract. 
The  question  is,  whether  the  leaving  amounted  to  desertion,  which 
is  a  criminal  act.  If  he  left  for  a  reasonable  cause,  he  did  not 
desert.  It  is  said  that  this  is  a  question  of  degree,  and  that,  in 
order  to  justify  the  leaving,  the  violence  apprehended  must  be  such 
as  would  be  dangerous  to  life  or  limb.  For  the  plaintiff  it  is 
contended  that  great  and  unreasonable  cruelty  is  sufficient.  I  think 
the  argument  for  the  plaintiff  is  right.  We  cannot  hold  that  a 
[  *70  ]  *seaman  is  bound  to  remain  as  long  as  there  is  no  danger  to  life  or 
limb :  and,  if  he  is  not  so  bound,  the  plaintiff  was  not  bound  to 
remain  under  the  circumstances  stated  in  the  replication :  and,  if 
so,  he  was  not  guilty  of  desertion. 

(1)  See  note  (1),  ante,  p.  345. 
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Crompton,  J.:  Edward 

I  own  that  I  have  not  been  without  doubt  as  to  the  replication.  Trevellick. 
I  quite  agree  that  desertion  is  used  in  the  plea  in  a  bad  sense :  and 
the  question  therefore,  on  the  replication,  is.  Whether  it  shows  a 
safficient  cause  for  leaving  the  ship.  The  plaintiff  has  put  on  the 
record  circumstances  on  which  he  requires  us  to  draw  the  inference, 
and  seems  to  shrink  from  saying  tiiat  he  was  prevented  performing 
his  service,  or  that  things  on  board  the  ship  were  in  such  a  state  as 
to  render  it  unfit  for  him  to  stay  there.  I  have  had  a  doubt :  but, 
on  the  whole,  I  think  we  may  fairly  say  that  the  state  of  things 
was  such  as  to  make  it  unreasonable  to  require  the  plaintiff  to  stay ; 
especially  since,  as  my  brother  Coleridob  points  out,  cruelty  is 
alleged.  I  think  on  these  facts  the  plaintiff,  upon  a  trial  for 
desertion,  would  be  acquitted ;  although  I  certainly  had  doubts  as 
to  whether  enough  was  shown  in  this  modem  loose  mode  of 
pleading.     ♦     ♦     * 

Judgment  foi'  the  plaintiff.  [  71  ] 


BADELEY  v.  VIGUR8.  i854. 

(4  EL  &  BL  71—87  ;  S.  C.  2  0.  L.  R.  1627 ;  23  L.  J.  Q.  B.  377 ;  1  Jur.  N.  S.  139.)       ^^^; 

Declaration,  by  B.  and  L.  against  tlie  executor  of  V.,  alleged  that  G.,  ' 

holding  prenuses  under  lease  for  99  years  expiring  in  December,  1849,  I'M 

underlet  them  to  Y.  and  S.  for  a  term  ending  in  March,  1849,  Y.  and  S. 
jointly  and  severally  covenanting  with  G.  to  repair  during  the  term,  and  to 
deliver  up  the  premises  to  G.,  or  his  assigns,  in  repair  at  the  end  of  the 
term ;  and  Y.  and  S.  entered  and  became  possessed  as  joint  tenants : 

That,  during  the  continuance  of  the  lease  to  Y.  and  S.,  G.  granted  his 
reTersion  to  S.,  B.  and  L. : 

That  afterwards  Y.  assigned  his  interest  in  the  under-lease  to  S. : 

That  afterwards  S.  died,  before  the  determination  of  the  under-lease 
made  to  Y.  and  S. : 

Breach :  That  Y.  did  not  deliver  up  the  premises  in  repair,  at  the 
expiration  of  the  under-lease  to  Y.  and  S. 

On  demurrer  to  the  plea:  Held,  that  the  declaration  showed  a  good 
cause  of  action : 

For  that  the  whole  reversion  existing  at  the  time  of  the  breach  was  then 
in  B.  and  L.  alone ;  either  from  the  grant  of  the  reversion  by  G.  to  S.,  B. 
and  It,  operating  so  as  to  cause  one  undivided  third  of  the  interest  to 
ooalesce  with  so  much  of  S.'s  interest  in  the  term  (which  aemble  was  the 
legal  effect),  or  from  one  sixth  then  coalescing  and  another  sixth  on  the 
sabsequent  assignment  by  Y.  to  S.  : 

That  B.  and  L.,  being  solely  interested  in  the  whole  existing  reversion, 
could  sue  alone  on  the  covenant,  though  the  damages  they  could  recover 
muat  be  commensurate  with  their  interest : 

That,  supposing  (which  semUf.  was.  not  the  case)  that,  during  the  interval 
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between  the  grant  by  G.  to  S.,  B.  and  L.  and  the  assignment  by  V.  to  S., 
S.  was  interested  in  the  covenant  both  as  covenantor  and  covenantee,  this, 
though  it  might  have  suspended  and  so  destniyed  the  right  of  action  for 
any  breach  happening  at  that  time,  did  not  affect  the  right  to  sue  on  the 
covenant  for  a  breacii  happening  after  S.  ceased  to  be  so  interested : 

That  the  right  of  action  on  such  a  covenant,  by  virtue  of  privity  of 
contract  under  stat.  32  Hen.  VIII.  c.  34,  s.  1,  is  apportion  able  (1) :  but  in 
this  case  the  plaintiffs  would  recover  without  apportionment,  since  the 
covenantee  was  bound  to  leave  the  whole  of  the  premises  in  repair,  though 
the  plaintiffs  B.  and  L.  would  be  entitle<l  to  only  two  thirds  of  the  damages. 

Defendant  pleaded:  That  J.  had  demised  the  premises  for  the  99  yeais 
to  a  party  who  assigned  to  G.,  with  covenants  to  keep  and  leave  in 
repair : 

That,  after  G.  had  demised  to  Y.  and  S.,  and  before  V.  assigned  to  S., 
y.  and  S.  demised  to  T.  for  a  term  ending  in  June,  1848,  T.  covenanting 
to  keep  and  leave  in  repair : 

That  T.  died,  and  his  estate  came  to  M.  : 

That,  after  the  death  of  S.  and  T.,  and  during  the  continuance  of  all  the 
terms,  J.  sued  B.  and  L.  for  not  keeping  in  repair  : 

That  afterwards,  in  July,  18-14,  J.,  B.  and  L.,  and  M.,  without  the  con- 
sent of  v.,  made  an  agi-eement :  by  which  M.  was  to  pay  J.  one  sum,  and 
B.  and  L.  to  pay  J.  another  sum ;  M.  was  to  pay  J.  the  costs  of  the  action 
he  had  commenced,  and  all  rent  up  to  June,  1844 ;  M.  was  to  deliver  up 
possession  to  J. :  B.  and  Ij.  were  to  deliver  up  to  one  F.  the  lease  for  the 
99  years,  in  trust  for  J.,  but  to  be  produced  by  F.  to  support  any  claim  by 
B.  and  L.  upon  V.  or  any  other  person  for  i*eoovering  rent  due  or  to 
become  due  to  B.  and  L.,  or  for  indemnity  in  respect  of  payments  by  V. 
and  li.  under  the  agreement,  or  liabilities  of  B.  and  L.  under  the  lease,  or 
in  respect  of  covenants  contained  in  any  under-lease ;  when  all  such  claim8 
wei-e  satisfied,  F.  was  to  deliver  the  lease  to  J. ;  and  M.,  at  the  request  of 
J.  or  the  person  entitled  to  the  remainder,  was  to  procure  the  execution  of 
a  legal  surrender  or  assignment  of  the  lease ;  and  B.  and  L.  were  to  concur 
in  surrendering  or  assigning  their  interest  in  the  lease,  as  J.  or  the  person 
entitled  to  the  reversion  might  require;  J.  was  to  accept  the  sums  in 
satisfaction  of  all  claims  for  dilapidations  or  rent  under  the  lease : 

That  the  action  was  settled  on  the  terms  of  the  agreement : 

That,  in  pursuance  of  the  agreement,  with  the  privity  of  B.  and  L.,  and 
without  the  consent  of  Y.,  before  any  of  the  terms  had  expired  by  efflux  of 
time,  possession  was  given  up  by  M.  to  J.,  who  entered  without  Y.'s  consent, 
and  kept  pt^^session,  till  after  the  expiration  of  the  lease  to  V.  and  S. : 

That  v.  died  before  the  expiration  of  the  lease  to  Y.  aud  S. : 

That,  by  means  of  the  premises,  Y.  in  his  life  time,  and  defendant  (his 
executor)  since  Y.'s  death,  had  been  prevented  from  entering  on  the 
premises  and  repairing  them;  and  defendant  had  been  prevented  from 
yielding  them  up  in  repair : 

Held,  on  demuiTer,  a  bad  plea  : 

For  that  the  allegation  of  Y.  and  defendant  having  been  prevented  from 
entering  &c.  must  be  considered  to  be  stated  merely  as  a  conclusion  of  law 
from  the  facts  previously  stated ;  so  that  the  question  was  whether  those 
facts  showed  such  a  prevention.     Aud  that  no  such  prevention  appeared : 

That  Y.,  or  his  representative,  might  have  entered  after  the  expiration  of 
the  lease  to  T.  and  before  the  expiration  of  the  lease  to  Y.  and  S.  : 

That  the  agreement,  and  acts  done  in  pursuance  thereof,  did  not  operate 


(1)  See  now  the  Conveyancing  Act,  1881  (44  &  45  Yict.  c.  41),  s.  10. 
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as  a  sonender  of  the  interest  of  B.  and  L.,  the  apparent  intention  being  Badblet 
only  to  ooncur  in  the  surrender  of  the  interest  of  M.,  even  supposing  that  «• 

the  interest  of  B.  and  L.  could  be  surrendered  at  that  time  without  deed :  ViouBS. 
and  $einbie  that  it  oould  not. 

Declabation  on  a  covenant.  The  defendant  pleaded  two  pleas ; 
to  the  second  of  which  the  plaintiffs  demurred.  The  plaintiffs 
joined  in  demurrer. 

The  demurrer  was  argued  in  Easter  Term  (i),  1858,  by  WUles  for        [  72  j 
the  plaintiffs,  and  Hugh  HUl  for  the  defendant ;  and  again,  in  Easter 
Term  (2),  1864,  by  BramweU  for  the  plaintiffs,  and  Hugh  Hill  for 
the  defendant. 

The  pleadings  and  arguments  will  sufficiently  appear  from  the 
judgment.  ^.^^  ^^  ^^ 

WiOHTMAN,  J.  now  delivered  the  judgment  of  the  Court  :  [  73  ] 

This  was  an  action  of  covenant  for  non-repair  of  leasehold 
premises  during  the  term,  and  for  leaving  them  out  of  repair  at  the 
end  of  the  term,  contrary  to  the  covenants  of  the  lease  under 
which  they  were  held  by  the  defendant's  testator. 

The  declaration  stated  that  Sir  William  Garrow  held  the  premises 
in  question,  under  a  lease  for  ninety-nine  years,  which  expired  on 
the  25th  December,  1849.  That,  during  the  time  he  so  held  the 
premises,  he  granted  an  under-lease  of  them  to  the  defendant's 
testator,  John  Yigurs,  and  one  Leonard  Smith,  for  twenty-five 
years  and  a  quarter  from  the  25th  December,  1828.  That,  by  this 
under-lease,  Yigurs  and  Smith  jointly  and  severally  covenanted  with 
Garrow,  his  heirs,  executors,  administrators  and  assigns,  that  they, 
their  executors,  administrators  and  assigns,  would,  during  the  term 
granted  to  them,  repair  the  premises,  and  at  the  end  of  the  term 
deliver  them  up  in  repair  to  Garrow,  his  heirs,  executors,  adminis- 
trators or  assigns.  The  declaration  then  stated  that  Yigurs  and 
Smith  then  entered  upon  the  premises,  and  became  possessed  of 
them,  as  joint  tenants,  for  the  term  granted  to  them,  the  reversion 
belonging  to  Garrow.  It  was  then  stated  that,  during  the  con- 
tinuance of  the  under-lease  to  Yigurs  and  Smith,  Sir  W.  Garrow 
granted  his  reversion  in  the  premises  to  Smith  (one  of  the  under- 
lessees)  and  the  plaintiffs  :  whereupon  the  term  in  the  under-lease 
was,  as  to  one  undivided  sixth  part  of  the  premises,  merged  in  the 
reversion ;  and  Smith  and  the  plaintiffs  became,  as  joint  tenants, 
possessed  of  the  reversion  of  three  undivided  sixth  parts  of  the 

(1)  Before  Lord  Campbell,  Ch.  J.,  (2)  Before  the  same  Judges. 

Wightman,  Erie  and  CromptoD,  J  J. 
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Badilkt  premises ;  and  the  plaintiffs  became,  as  joint  tenants,  possessed  of 
YiouBs.  *^6  reversion  of  two  other  undivided  sixth  parts  of  the  premises. 
[  *74  ]  It  was  then  alleged  that  Yigurs  afterwards  assigned  all  his  interest 
in  the  under-lease,  granted  to  him  and  Smith,  to  Smith ;  and  that 
thereupon  the  term  granted  by  the  under-lease  to  Yigurs  and  Smith, 
as  to  one  undivided  sixth  part  of  the  premises,  merged  in  the  rever- 
sion in  the  three  sixth  parts  whereof  Smith  and  the  plaintiffs  were 
possessed ;  and  the  plaintiffs  then  became,  as  joint  tenants,  pos- 
sessed of  the  reversion  of  two  of  the  last  mentioned  three  sixth 
parts  of  the  premises  :  the  death  of  Smith  before  the  determination 
of  the  under-lease  to  Yigurs  and  him,  and  the  non-performance  by 
Yigurs  of  the  covenant  to  repair  after  Smith's  death  and  to  leave  in 
repair,  is  then  alleged. 

The  defendant,  after  pleading  the  payment  of  Is.  into  Court  as  to 
all  the  causes  of  action  except  the  not  leaving  in  repair  at  the  end 
of  the  term,  pleads,  as  to  such  not  leaving  in  repair  at  the  end  of 
the  term,  that  the  premises  were  demised  by  John  Llewellyn  and 
John  Llewellyn  the  younger,  for  the  term  of  ninety-nine  years  in 
the  declaration  mentioned,  to  persons  who  assigned  to  Sir  W. 
Garrow,  with  covenants  to  keep  and  leave  in  repair  :  and  that,  after 
Sir  W.  Garrow  had  demised  to  Smith  and  Yigurs,  and  before  the 
assignment  to  Smith  by  Yigurs,  Yigurs  and  Smith,  by  deed,  demised 
the  same  premises  to  George  Tennant  for  twenty-three  years  from 
25th  June,  1825,  with  covenants  by  Tennant  to  keep  and  leave  in 
repair.  The  plea  then  stated  the  death  of  George  Tennant,  and  the 
devolution  of  his  estate  to  Margaret  Elizabeth  Tennant,  his  widow 
and  executrix;  and  that  John  D.  Llewellyn,  the  person  then 
entitled  to  the  reversion,  after  the  death  of  Smith  and  Tennant 
[  *76  ]  and  during  the  continuance  of  all  the  terms,  brought  an  *action  of 
covenant  against  the  now  plaintiffs  Badeley  and  Lettsom  for 
breaches  in  not  keeping  the  premises  in  repair.  The  plea  then 
stated  an  agreement  in  writing,  for  settling  the  action,  made  on  the 
12th  July,  1844,  between  Llewellyn  the  reversioner,  the  plaintiffs, 
M.  E.  Tennant  the  widow  and  Henry  Tennant  the  son  of  the 
deceased  George  Tennant,  but  without  the  privity  or  consent  of 
Yigurs.  By  this  agreement,  which  was  set  out  vei-batim,  the 
Tennants  agreed  to  pay  Llewellyn  800i.,  and  the  now  plaintiffs,  as 
trustees  of  the  property  of  "Sir  W.  Garrow,  agreed  to  pay  Llewellyn 
200Z. ;  ai^d  the  Tennants  agreed  to  pay  Llewellyn  his  costs  of  the 
action ;  and  the  Tennants  agreed  to  pay  all  rent  up  to  24th  June 
then  last  past.     The  Tennants  then  agreed  to  deliver  or  cause  to 
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be  delivered  to  plaintiff  (i),  within  one  week  from  that  time,  the     Badslet 
possession  of  the  property  demised  by  the  lease;   and  the  now      vioubs. 
plaintiffs  Badeley  and  Lettsom  agreed  to  deliver  up  or  cause  to  be 
delivered  up  to  Mr.  Frampton,  of  Gray's  Inn,  within  fourteen  days 
of  that  time,  the  said  indenture  of  lease  (2),  in  trust  for  the  benefit 
of  Llewellyn,  but  to  be  from  time  to  time  produced  by  Mr.  Frampton 
for  the  purpose  of  supporting  any  claim  or  claims  to  be  made  by 
the  now  plaintiffia  or  either  of  them  upon  Yigurs,  or  any  other 
person  or  persons,  for  recovery  of  any  rent  or  arrears  of  rent  of  or 
relating  to  the  premises  in  question  due  or  to  become  due  to  the 
DOW  plaintiffs,  or  contribution,  reimbursement,  indemnity  or  com- 
pensation in  respect  of  any  moneys  to  be  paid  by  the  now  plaintiffs, 
or  either  of  them,  under  *that  agreement,  in  respect  of  the  liabilities       C  *76  l 
of  the  now  plaintiffs  under  that  lease,  or  for  any  damages  under  or 
by  virtue  of  any  covenants  contained  in  any  under-lease  or  under- 
leases of  the  said  premises  or  any  part  thereof ;  and  that,  when  all 
such  claims  should  have  been  satisfied  or  in  any  manner  put  an 
end  to,  the  said  Frampton  should  deliver  the  lease  to  Llewellyn ; 
and  also  that  the  said  Tennants,  or  one  of  them,  should,  at  the 
request  of  Llewellyn  or  the  person  entitled  to  the  remainder  of  the 
premises,  execute  and  procure  to  be  executed  by  all  proper  parties 
a  good  and  valid  legal  surrender  or  assignment  of  the  said  lease ; 
and  the  now  plaintiffs  thereby  agreed  to  concur  in  surrendering  or 
assigning  their  estate  or  interest  in  the  said  lease  as  Llewellyn  or 
the  person  or  persons  entitled  to  the  reversion  might  require  or 
counsel  might  advise.    Llewellyn  then  agreed  to  accept  the  above 
sums,  when  paid,  in  full  satisfaction  of  all  claims  and  demands 
whatsoever  under  or  by  virtue  of  the  said  lease  for  dilapidations, 
rent  or  otherwise  howsoever.    The  plea  then  states  that  the  action 
was  settled  and  put  an  end  to  on  the  terms  in  the  agreement 
specified ;  and  that  afterwards,  in  pursuance  of  the  agreement,  and 
at  the  instance  and  request  and  with  the  privity,  consent  and  pro- 
curement of  the  now  plaintiffs,  but  without  the  privity  or  assent  of 
Yigurs,  and  long  before  the  terms  or  either  of  them  had  expired  by 
effluxion  of  time,  the  possession  of  the  premises  was  given  up  by 
M.  E.  Tennant  the  executrix  to  Llewellyn,  who  thereupon,  without 
the  privity  or  assent  of  Yigurs,  entered  into,  and  took  and  kept 

(J)  John  D.  Llewellyn.  by  John  D.  Llewellyn  was  brought 

'2)  The  lease  by|J.  Llewellyn  and      against     Badeley    and     Vigurs,     as 

J.   Uewellyn    the   younger   lor   the      assignees  of  Sir  W.  (Harrow. 

ninety-mne  years,  on  which  the  action 

23—2 
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Badklkt  poBsession  of,  the  premises,  until  and  at  and  after  the  expiration  of 
ViotTBs.  th®  tenn  of  twenty-five  years  and  a  quarter  (to  Vigurs  and  Smith); 
[  *77  ]  and  that  Vigurs  died  before  the  expiration  of  that  term  *by  effluxion 
of  time.  And  that,  by  means  of  the  premises,  after  the  possession 
had  been  so  given  up,  Vigurs  during  his  lifetime,  and  the  now  defen- 
dant as  executor  since  his  death,  have  been  prevented  and  hindered 
from  entering  into  or  upon  the  said  premises  and  repairing  the 
same ;  and  the  defendant  as  executor  as  aforesaid  hath  been  neoes- 
sarily  wholly  and  absolutely  hindered  and  prevented  from  yielding, 
surrendering  or  giving  up  the  same  well  or  sufficiently  repaired  &e. ; 
and  hath  been  and  was  absolutely  and  necessarily  hindered  and 
prevented  from  keeping,  and  it  became  and  was  impossible  for  him 
to  keep,  the  said  covenant  of  the  said  John  Vigurs  in  that  behalf, 
as  he  might  nnd  otherwise  would  have  done. 

To  this  plea  there  was  a  demurrer.  And,  upon  the  argument,  it 
was  contended  on  the  part  of  the  defendant  that  the  plea  was  good, 
either  as  showing  that  he  was  prevented  from  keeping  the  covenant 
in  question  by  the  act  of  the  plaintiffs,  or  on  the  ground  that  the 
agreement  and  delivering  up  the  possession  operated  as  a  surrender 
or  assignment  of  the  estate  of  the  plaintiffs,  so  that  they  could 
not  sue  for  a  breach  of  the  covenant  accruing  after  their  estate  was 
so  determined. 

As  to  the  first  of  these  points,  it  seems  clear  to  us  that  the  preven- 
tion mentioned  at  the  close  of  the  plea  is  stated  merely  as  a  conse- 
quence of  and  conclusion  from  the  facts  stated  before,  and  that 
there  is  no  prevention  by  the  plaintiffs  stated  to  have  occurred  except 
what  is  stated  to  have  arisen  ''  by  means  of  the  premises,"  and  what 
is  to  be  collected  to  have  been  occasioned  by  the  facts  stated  in  the 


We  must  see,  therefore,  whether  the  facts  stated  do  show  that 
I  •78  ]  there  was  necessarily  a  prevention,  as  alleged,  *of  the  performance 
of  the  covenants  by  the  defendant.  Now,  although  after  the  agree- 
ment of  the  12th  July,  1844,  and  the  delivery  up  of  the  possesion 
by  the  Tennants  in  pursuance  of  that  agreement,  Vigurs  might  not 
have  been  able  to  have  entered  to  perform  the  covenants  during 
the  period  of  twenty-three  years  for  which  the  lease  to  Tennant  had 
been  granted,  and  it  might. possibly  be  said  that  the  plaintifEs,  who 
were  parties  to  the  arrangement,  acted  so  as  to  prevent  or  join  in 
preventing  Vigurs  from  entering  during  that  time,  yet  there  was 
nothing  to  prevent  Vigurs  or  his  representatives  entering  at  the  termi- 
nation of  the  lease  to  Tennant.  His  reversion,  next  succeeding  on  th? 
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detennination  of  Tennant's  lease,  would  then  have  vested  in  pos-  Badblbt 
Bession :  and  he,  being  no  parly  to  nor  privy  to  the  agreement  or  Vioubs. 
giving  up  the  premises,  was  not  at  all  and  would  not,  in  point  of  law, 
be  prevented  from  entering  into  his  reversionary  estate :  and  then, 
being  possessed  of  the  premises  for  the  residue  of  the  term  granted 
by  Sir  W.  Garrow  to  him  and  Smith,  there  was  nothing  to  prevent 
him  from  performing  the  covenant  to  leave  in  repair  according 
to  his  covenant. 

It  was  said,  secondly,  that   the  agreement,   coupled  with  the 
giving  up  possession,  showed  that  there  was  a  surrender  or  assign- 
ment of  the  interest  of  the  plaintiffs  to  Llewellyn,  the  owner  of  the 
inheritance.    Even  supposing  the  intention  of  the  parties  to  the 
agreement  to  have  been  that  the  legal  interest  of  the  plaintiffs 
shoold  have  entirely  ceased,  still,  as  they  had  only  the  reversionary 
^interest  after  the  expiration  of  the  lease  to  Yigurs  and  Smith,  who       [  *79  ] 
were  no  parties  to  the  agreement,  the  giving  up  by  them  and  the 
Tennants,  the  sublessees  of  Yigurs  and  Smith,  could  not  operate  as 
a  surrender  of  the  whole  lease.     The  interest,  if  at  all,  must  have 
passed  by  the  assignment  of  the  reversion  to  Llewellyn,  the  superior 
reversioner,  so  as  to  merge  the  plaintiffs'  estate :  but  it  is  difficult 
to  see  how  such  a  reversionary  interest  could  pass  without  deed. 
We  are  of  opinion,  however,  that  it  was  not  the  intention  of  the 
parties  to  the  agreement  that  the  lease  to  the  plaintiffs,  or  the 
plaintifiis'  reversion  upon  that  lease  after  the  determination  of  the 
lease  to  Yigurs  and  Smith,  should  be  put  an  end  to.    We  think  that 
lease  to  the  plaintiffs  was  intended  to  be  kept  up,  and  that  a  future 
instrument  of  regular  assignment  or  surrender  by  all  the  parties 
was  contemplated.    The  proviso  for  the  lease  being  kept  in  the 
bands  of  Frampton  for  use  and   for  the   recovery  of  rent  and 
damages  for  breach  of  covenant,  and  the  necessity  for  keeping  up 
the  lease  to  preserve  the  remedies  of  the  plaintiffs  on  the  under- 
lease, and  the  agreement  to  concur  in  a  future  surrender  or  assign- 
ment when  all  the  interests  should  be  got  in,  at  the  request  of 
Llewellyn  or  the  person  entitled  to  the  reversion,  and  as  Llewellyn 
or  the  person  entitled  to  the  reversion  might  require,  all  show  that 
the  parties  neither  intended  to,  nor  did,  put  an  end  to  the  legal 
estate  of  the  plaintiffs  in  the  premises,  but  that  that  estate  was 
designedly  kept  alive  (l). 

(1)  In  argament,  reference  was  Egremont  v.  Courtenay,  15  R.  R.  600 
made  to  4  Bac.  Abr.  873  (7th  ed.),  tit.  (11  a  B.  702) ;  Nt'ckeUs  v.  Atheratofie, 
I^eases  (8)  1.  1 ;  8mUh  v.  MapUback,  1  74  R.  R.  656  (10  Q.  B.  944) ;  Lyaii  v. 
U.  R.  247  (1  T.  R.  4-11) ;  Dve  d.  Earl  of     Reed,  67  R.  R.  693  (13  M.  &  W.  285). 
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Badklet         The  plea,  therefore,  being  in  our  opinion  bad,  it  becomes  neceB- 

ViouBs.      ^^U  ^  consider  the  questions  arising  on  the  declaration.    These  are 

[  80  ]        questions  of  great  diflSculty ,  involving  technical  points  of  an  abstruse 

nature,  as  to  which  we  have  entertained  and  still  entertain  very 

considerable  doubt. 

The  plaintiffs  claim,  against  the  representatives  of  one  of  the 
original  covenantors,  damages  for  breach  of  covenant  in  not  leaving 
the  premises  in  repair.    And  they  claim  in  respect  of  their  interest 
as  assignees  of  all  that  remains  of  the  reversion  on  that  lease,  either 
by  one-sixth  of  the  lease  and  reversion  having  coalesced  at  the  time 
of  the  grant  of  the  reversion  by  Sir  W.  Garrow  to  Smith  and  the 
plaintiffs,  and  another  one-sixth  at  the  subsequent  assignment  of 
Yigurs's  interest  to  Smith,  as  alleged  in  the  declaration,  according  to 
Sir  Ralph  Bothy's  case  in  Ventris  (1) ;  or  else  by  one-third  of  the  lease 
and  reversion  coalescing  at  the  time  of  the  grant  of  the  reversion  by 
Sir  W.  Garrow,  according  to  the  version  of  Sir  Ralph  Bcvy't  case 
in  16  Vin.  Abr.  869,  tit.  Merger  (G),  pi.  16.    It  is  clear  that  Smith 
was  no  longer  at  all  interested  in  any  reversion  upon  the  lease. 
His  interest  in  the  lease  coalescing  with  all  his  interest  in  the  rever- 
sion, he  became  tenant  in  possession  of  a  third  of  the  land ;  and  the 
reversion,  as  to  a  third,  was  entirely  destroyed  ;  whilst  the  plaintiffs 
remained  reversioners  of  two-thirds  of  the  lease.     It  is  important  to 
observe  that  they  do  not  hold  any  reversion  jointly  or  in  common 
with  any  third  party  ;  but  the  whole  that  remains  of  the  reversion 
[•81]       is  in  them  alone.     The  question  then  is,  Whether  the  *privity  of 
contract  as  to  the  covenant  in  question  is  transferred  to  them  bv 
Stat.  82  Hen.  YIH.  c.  84,  s.  1.     It  is  said,  on  behalf  of  the  plainti&, 
that  they  have  all  the  reversion  that  now  exists ;  and  that,  at  the 
end  of  the  lease,  they  were  entitled  to  have  the  premises  left  in 
the  state  in  which  the  lessees  have  covenanted  to  leave  them  (^) ; 
though,  being  only  interested  in  two-thirds  of  the  property,  the 
damages  would  only  be  two-thirds  of  the  entire  damages  for  not 
leaving  in  repair.     Several  objections  were  made  on  behalf  of  the 
defendant  to  the  title  of  the  plaintiffs  to  sue. 

It  was  insisted,  on  the  authority  of  Foley  v.  Addenbrooke  (3)  and 

(1)  1   Ventr.   193.      In    argument,      nant  (K),  pi.  19. 

reference    woa    made    to    Huyhea    v.  (3)  62  B.  R.  326  (4  Q.  R  19T).    Ib 

Robotham,  Cro.   Eliz.  302;    3  Prest.  argument,    reference    was    made  ^^ 

Oonv.     (on    Merger)     89;    Burton's  Bradbume  ▼.  BotfiM,  69  B.  B.  7^ 

Elementary  Compendium,  pi.  900,  (14  M.  &  W.  659) ;  Kitchen  v.  BudJy, 

(2)  In    argument,     reference     was  1   Lev.   109;   Com.    Dig.  Abatame*^ 
made  to  6  Via.  Abr.  394.  tit  Cove-  (B  10) ;  Harrison  v.  Bamhy,  2  B.  B 
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the  cases  there  cited,  that  tenants  in  common  must  join  in  an  action  Badbley 
of  this  nature.  To  this  objection,  however,  we  think  that  it  was  Vioubs. 
well  answered,  as  before  remarked,  that  the  interest  of  the  plaintiffs 
was  not  in  common  with  any  other  party,  but  that  they  were 
the  assignees  of  all  the  reversion  which  existed.  The  difficulty 
therefore  arising  from  the  inconvenience  of  two  or  more  actions 
being  brought  by  different  tenants  in  common  for  the  same 
breach  of  covenant  does  not  arise  here. 

It  was  said  also  that,  as  Smith  had  some  interest  in  the  reversion  [  82  ] 
after  the  grant  by  Sir  W.  Garrow  to  him  and  the  plaintiffs  until  the 
subsequent  assignment  by  Yigurs  to  him,  he  would  be  a  party  to  be 
joined  both  as  plaintiff  and  defendant  in  any  action  brought  during 
that  time  in  respect  of  any  breach  of  covenant ;  and  that,  therefore, 
there  was  a  suspension  of  all  rights  on  the  covenant:  and  that 
sach  suspension,  once  having  taken  place,  destroys  the  remedy 
at  law  under  the  covenant  for  ever  (l).  Two  answers  may  be 
given  to  this  objection.  First:  that,  on  the  original  conveyance 
to  Smith  and  the  plaintiffs,  the  one-third  of  the  reversion  was  at 
once  destroyed,  Smith  having  then  half  the  lease,  and  conse- 
quently more  than  sufficient  interest  in  the  lease  to  coalesce  with 
the  one-third  of  the  reversion  ;  so  that  Smith  never  took  as  rever- 
sioner, but  became  at  once  tenant  of  the  one-third  of  the  estate  in 
possession,  the  reversion  of  the  two-thirds  passing  to  the  plaintiffs, 
according  to  Viner's  report  of  Sir  Ralph  Bovy's  case  (2),  which  is 
perhaps  the  more  intelligible  view  of  that  case.  If  this  were  so, 
Smith  never  could  have  been  a  party  to  sue  in  right  of  any  rever- 
sion. Supposing,  however,  as  alleged  in  the  declaration,  that  Smith 
took  and  remained  interested  in  one-sixth  of  the  reversion  until 
that  one-sixth  *wa8  destroyed  by  the  subsequent  assignment  of  [  'ss  ] 
Vigurs  to  him,  the  right  of  action  now  under  consideration,  and 
which  arose  only  at  the  termination  of  the  lease,  never  accrued  to 
him ;  and  we  are  disposed  to  adopt  the  distinction  pointed  out  by 
Mr.  WUles  as  to  the  doctrine  of  a  right  of  action  once  suspended 
being  gone  for  ever  being  applicable  only  to  the  case  where  there  has 

584  (5  T.  B.  246) ;  Cutting  v.  Derby,  (11  Q.  B.  852) ;  Lord  North  v.  Butts, 

2  W.  BL  1077;    Wetherelly.  Langaton,  2  Dyer,  139  b,  140  a,  pi.  (39);  Year 

74  B.  B.  794  (1  Ex.  634) ;  Wakefield  v.  B.  M.   21   Hen.  VH.  fol.   30  A.  pi. 

Brown,  72  B.  B.  225  (9  a  B.  209) ;  4 ;  Sir  J.  Nedham's  case,  8  Co.  Bep. 

Anderson  r.  Martindale,  6  B.  B.  334  135  a,  136  a ;  3  Bac.  Abr.  543  (7th 

(1  East,  497).  ed.),  tit  Extinguishment  (A). 

(1)  In  the  argument,  reference  was  (2)  15  Vin.  Abr.  369,  tit.  Merger 

made  to  Ford  v.  Beech,  75  B.  B.  638  (G),  pi.  16. 
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badelbt  once  been  a  sabsisting  right  of  action  which  is  Buspended,  and  not 
yiouB8.  being  applicable  to  the  case  where  the  objection  is  that,  if  such  right 
of  action  had  accrued  earlier,  it  could  not  have  been  enforced  from 
the  fact  of  the  same  party  being  one  of  the  parties  to  recover  and  to 
be  recovered  against  on  the  covenant.  Here,  assuming  that  the 
privity  of  contract  passed  sufficiently  to  the  plaintiffs  under  stat.  82 
Hen.  YHI.  c.  84,  s.  1,  no  cause  of  action  for  the  breach  of  covenant 
in  question  could  ever  have  vested  in  Smith. 

It  was  urged,  further,  on  the  part  of  the  defendant,  that,  the 
plaintiffs'  alleged  right  of  action  being  founded  on  the  privity  of 
contract  transferred  by  virtue  of  stat.  82  Hen.  YIIL  c.  84,  s.  1, 
there  could  be  no  apportionment,  according  to  the  authority  of 
Stevenson  v.  Lambard  (1) ;  and  it  was  also  said  that  a  covenant  to 
repair  was  in  its  nature  an  entire  thing,  resembling  the  case  of  an 
entire  service  by  the  rendering  a  hawk  or  the  like ;  and  that  there 
could  be  no  apportionment  with  regard  to  such  entire  thing. 
Stevenson  v.  Lambard  (1)  does  not  appear  to  us  at  all  to  govern 
the  present  case.    That  was  an  action  for  rent  after  an  eviction ; 
and  it  was  held  that  an  action  of  covenant  would  lie  at  the  suit  of 
[  *84  ]       the  lessor  ^against  the  assignee  of  the  lessee  on  the  privity  of  estate ; 
but  that,  in  an  action  of  covenant  on  the  privity  of  contract  between 
lessor  and  lessee,  the  rent  could  not  have  been  apportioned  after  the 
eviction  by  which  the  lessee  had  lost  part  of  the  land.     Twynam  v. 
Pickard  (2)  is,  however,  an  authority  that  this  doctrine  does  not 
apply  to  a  case  like  the  present ;  for  it  was  there  held  that  the 
assignee  of  the  reversion  of  part  of  the  premises  might  sue  the 
lessee  for  not  repairing  that  part.     The  objection  of  there  being  no 
apportionment  where  the  action  depends  on  the  privity  of  contract 
transferred  by  the  stat.  82  Hen.  YIH.  c.  84,  s.  1,  would  have  been 
much  more  applicable  than  in  the  present  case ;  as  in  that  case  the 
covenant  to  repair  was  in  effect  divided,  and  the  lessee  would  be 
liable  to  two  distinct  parties  to  repair  two  distinct  parts  of  the 
premises.    Moreover  in  the  present  case  there  is  no  apportionment. 
The  whole  reversion  that  remains  is  in  the  present  plaintiffs;  and 
the  lessees,  on  their  covenant,  are  bound  to  repair  the  whole 
premises;  and   the  plaintiffs  are  injured  if  each  portion  of  the 
premises  is  not  kept  in  repair  according  to  the  covenant ;  though, 
their  interest  being  only  in    the  reversion  of  two-thirds  of  the 
original  lease,  their  damage  will  be  less  by  one-third  than  if  they 
represented  the  entire  original  reversion.     Twynam  v.  Pickard  (2) 
(1)  6  E.  E.  511  (2  East,  575).  (2)  20  B.  B.  368  (2  B.  &  Aid.  105). 
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Bhows  also  that  the  case  of  a  covenant  to  repair  is  not  like  the  case     Badelbt 

of  an  entire  service,  like  that  of  the  render  of  a  hawk  mentioned  in      vigubs. 

the  old  authorities  cited  before  us  on  this  part  of  the  case,  and  that 

it  is  ^capable  of  division,  if  necessary  to  divide  it,  in  reference  to  the       [  *86  ] 

reversion  being  divided  as  to  different  parts  of  the  land.    As  to  the 

objection,  also,  of  the  service  being  entire,  it  mast  be  remembered 

that  here  the  thing  to  be  done  under  the  covenant  is  not  to  be 

divided,  no  other  person  than  the  plaintiffs  having  any  interest  in 

the  covenant,  and  they  having  a  right  to  the  entire  thing  being 

done. 

The  remaining  point  to  consider  is,  Whether  it  is  necessary,  to 
maintain  an  action  on  the  privity  of  contract  transferred  by  the 
statute  of  82  Hen.  YIII.  c.  84,  s.  1,  that  the  entire  interest  in  the 
covenant  must  have  passed  to  the  plaintiffs.    Twynam  v.  Pickard  (i) 
is  an  authority  to  show  that,  in  the  case  of  the  assignment  of  all  the 
reversion  as  to  part  of  the  lands,  the  assignees,  though  not  having 
the  whole  interest  in  the  covenant,  may  sue :  and  that  case,  there- 
fore, shows  that  it  is  not  true  as  a  universal  proposition  that  an 
action  cannot  be  maintained  unless  the  whole  interest  in  the 
covenant  passes.    The  objection  is.  That  the  contract  is  entire 
and  not  capable  of  division:   but  the  statute  was  construed  in 
Twynam  v.  Pickard  (1)  to  transfer  the  right  of  action  as  to  part, 
and  that  in  a  case  where  the  lessee  might  be  subjected  to  two 
actions  by  different  parties   for   non-repair   under    the  original 
covenant,  a  much  stronger  case  than  the  present,  where  there 
can  only  be  one  action.    The  case  of  Yates  v.  Cole  (2)  is  a  very 
strong  authority  in  favour  of  the  maintenance  of  the  present  action. 
That  case  very  nearly  resembles  the  present  in  some  very  impor- 
tant respects.    It  was  an  action,  by  the  lessors  of  some  undivided 
parts  of  the  reversion  against  the  lessee,  "^for  not  repairing.     It       [  *86  ] 
appeared  on  the  plea  that,  after  the  demise,  one  Bonner,  who  was 
the  tenant  in  common  with  the  plaintiffs  of  the  residue  of  the 
undivided  shares,  had  assigned  those  shares  to  the  defendant.    In 
that  case,  like  the  present,  so  much  of  the  lease  as  corresponded 
with  the  shares  assigned  to  the  defendant  would  be  merged  in  the 
reversion,  and  the  defendant  would  be  possessed  of  his  undivided 
shares  of  the  premises,  whilst  the  plaintiffs  remained  the  owners  of 
the  reversion  of  all  that  remained  of  the  lease ;  so  that,  as  in  the 
present  case,  the  whole  original  reversion  was  not  in  the  plaintiffs, 
and   the  defendant  himself,  by  the  assignment  of  part  to  him, 
(1)  20  B.  B.  368  (2  £.  &  Aid.  105).        (2)  23  B.  B.  524  (2  Brod.  &  B.  660). 
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Badelbt     became  tenant  in  common   with  the  plaintiffs,   though  not,  as 
ViouBs.      observed  before  in  reference  to  this  case,  tenant  in  common  with 
the  plaintiffs  of  any  interest  in  the  reversion.    If  the  destruction  of 
part  of  the  estate  in  the  lease,  by  assignment  to  the  lessee  and  the 
consequent  merger,  destroys  the  covenant  to  repair,  that  would 
have  been  an  answer  to  the  action ;  and  we  must  take  this  case  as 
deciding  that  the  covenant  was  not  gone  by  the  partial  merger,  and 
that  the  repair  might  be  enforced  by  the  remaining  lessors  in  respect 
of  their  interest  in  the  CQvenant.    It  may  be  remarked  that  Yates  v. 
Cole  (1)  does  not  seem  to  have  been  the  subject  of  much  discussion ; 
and,  not  being  cited  in  the  argument  in  the  present  case,  we  had 
not  the  advantage  of  having  any  comments  on  it  at  the  Bar.    We 
think,  however,  that  we  ought  to  be  guided  by  it  as  far  as.it  goes  : 
and,  as  it  establishes  that  the  remaining  lessois  in  such  case  may 
sue  the  lessee  for  repairs  (of  course  the  damages  being  commen- 
[  •SI  ]       surate  with   their  interest),    *and  as  it  seems  from  Twynam  v. 
Pickard  (2)  that  an  interest  less  than   the  entire  interest  in  a 
covenant  to  repair  may  pass  by  virtue  of  stat,  82  Hen.  VIII.  c.  84, 
8.  1,  we  do  not  think  that  the  objections  to  the  plaintiffs'  title  in 
this  case  are  made  out  to  our  satisfaction.    It  might  often  be  most 
unjust  that  the  partial  merger  of  a  lease  by  part  of  the  reversion 
coming  to  the  lessee  should  deprive  the  co-lessors  of  their  remedy 
on  the  covenant  to  repair.     On  the  declaration,  the  plaintiffs,  as 
representing  all  that  remains  of  the  interest  in  the  reversion,  seem 
entitled  to  the  benefit  of  the  covenant :  no  other  action  can  be 
brought  by  any  other  party. 

And,  as  for  the  reasons  above  given  we  do  not  feel  satisfied  with 
the  technical  objections  made,  and  the  authorities  we  have  cited  seem 
in  favour  of  the  action,  we  think  that  we  ought  to  give  our  judg- 
ment for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


1864.       KEG.   V.   MANCHESTER,  SHEFFIELD  and  LINCOLN- 
/ifS'aa  SHIRE  RAILWAY  COMPANY, 

(4  El.  &  BL  88—104 ;  S.  C.  1  Jur.  N.  S.  419.) 

[  88  ] 

Where  the  occupier  of  land  has  no  greater  interest  therein  than  as  a 
tenant  for  a  year,  or  from  year  to  year,  and  such  land  has  been  entered 
upon*  or  injuriously  affected  by  the  promoters  of  an  undertaking  within  the 
Lands  Clauses  Consolidation  Act,  1846  (8  &  9  Vict.  c.  18),  he  can  obtain 

(1)  23  E.  B.  524  (2  Brod.  &  B.  QfiP^       (2)  20  K.  B.  368  (2  B.  &  Aid.  105). 
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compenaation  only  by  the  detenninatioii  of  two  justices  under  sect.  121,  Rko. 

and  is  not  entitled  to  have  his  claim  settled  by  arbitration  under  sect.  68.  ^• 

By  Boyal  charter,  persons  were  incorporated  as  the  governors  of  the  cheotbb'  ko 
possessions,  revenues,  goods  and  chattels  of  the  Free  Gkummar  School  of      Railway 
6.    By  the  charter,  the  governors  were  to  find  a  house,  to  be  called  the      CoMPAirr. 
School  House,  in  which  the  sdiool  should  be  fitly  kept :  they  had  also 
power  to  elect  and  remove  the  master  as  often  as  according  to  their  discre- 
tion they  might  see  necessary  and  conyenient.    They  appointed  W.  as 
schoolmaster,  and  put  him  into  possession  of  the  school  house.     The 
resolution  by  which  he  was  appointed  contained  terms  to  which  he  sub- 
scribed his  consent,  and  by  which  he  was  to  keep  the  house  in  repair,  to 
take  certain  articles  at  a  valuation,  and  give  them  up  at  quitting,  being 
paid  for  them  at  a  valuation,  and  to  give  three  calendar  months'  notice 
before  relinquishing  his  appointment:  two-thirds  of  the  governors,  with 
the  sanction  of  the  Bishop,  were  to  have  the  power  of  removing  him,  giving 
three  months*  notice :  but  in  either  case  the  office  was  to  be  vacated  only  on 
21st  June  or  21st  December : 

Held,  that  W.  had  no  greater  interest  in  the  house  than  as  tenant  for  a 
year,  or  from  year  to  year,  and  therefore,  in  seeking  compensation  under 
the  statute,  was  confined  to  the  remedy  giyen  by  sect.  121. 

Maxdamus,  on  the  prosecution  of  the  Bev.  James  Henry  Willan, 
On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  London  sittings 
after  Hilary  Term,  1854,  a  verdict  was  found  for  the  Crown, 
subject  to  a  case,  the  substance  of  which  was  as  follows. 

The  writ  was  directed  to  the  Manchester,  Sheffield  and  Lincoln- 
shire Railway  Company.  And,  after  reciting  stat.  8  &  9  Vict.  c.  1, 
whereby  it  was  enacted,  amongst  other  things,  that  the  Lands  Clauses 
Consolidation  *Act,  1845,  should  be  incorporated  with  and  form  [  *89  ] 
part  of  that  Act ;  and  that  a  Company  should  be  formed  and  incor- 
porated by  the  name  of  the  Great  Grimsby  and  Sheffield  Junction 
liailway  Company ;  and  should  have  power  to  purchase  and  hold 
lands  &c. :  and  reciting  stat.  9  &  10  Vict.  c.  cclxviii.,  whereby  it 
was,  amongst  other  things,  enacted  that,  after  1st  January,  1847, 
if  certain  bills  then  pending  before  Parliament  should  have  passed 
into  iaw,  the  Great  Grimsby  and  Sheffield  Junction  Railway  Com- 
pany, and  other  Companies  named,  should  cease  to  exist,  and  be 
dissolved,  and  be  incorporated  together  by  the  name  of  the 
Manchester,  Sheffield  and  Lincolnshire  Railway  Company ;  and, 
after  such  incorporation,  the  said  Company  should  have  and  be  en- 
titled to  exercise  all  such  powers  and  authorities,  as  aforesaid,  for 
executing,  completing,  maintaining,  altering,  varying  and  improving 
such  works  as  aforesaid  as  the  said  dissolved  Companies  were 
entitled  to ;  and  that  nothing  therein  contained  should  extend  in 
any  way  to  defeat,  afifect  or  prejudice  any  rights,  privileges,  liberties, 
powers,  easements,  accommodations  or  exemptions  which,  under  or 
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Bko.        by  virtue  of  the  said  recited  Aets,  or  any  of  them,  were  given, 
Mior.        granted,  contained  or  reserved :  The  writ  saggested  that  the  bills 
^"S^LWAY^*  were  passed  into  law  before  1st  January,  1847,  whereby  the  Great 
Company.     Grimsby   and    Sheffield   Junction   Railway  Company  and  others 
became,  from  that  day,  one  body  corporate,  by  the  name  of  the 
Manchester,  Sheffield  and  Lincobishire  Bailway  Company,  and  the 
[•90]       promoters  of  the  undertaking  mentioned  in  the  first  ♦mentioned 
Act.    That,  before  1st  January,  1847,  to  wit  on  6th  July,  1846,  the 
Great  Grimsby  and  Sheffield  Junction  Bailway  Company  entered 
upon,  and  took  and  used,  and  thence  continued  to  use,  divers  (to 
wit)  two  acres  of  land  situate  (to  wit)  in  the  county  of  Lincoln, 
for  the  purpose  of  the  making  and  executing  thereon  of  the  said 
railway  and  works  by  the  first  mentioned  Act  authorized  to  be 
made  by  the  last  mentioned  Company,  such  land  being  necessary 
for  such  purpose,  and  being  on  the  said  line  and  part  of  the  said 
lands  delineated  in  the  plans  in  the  first  mentioned  Act  referred  to, 
and  described  in  books  of  reference  therein  referred  to.    That  the 
Reverend  James  Henry  Willan,  clerk,  long  before  and  at  the  time 
of  the  said  taking,  the  giving  the  notice,  and  the  appointment  of  an 
arbitrator  hereinafter  mentioned,  had  been  and  was  entitled  to 
compensation  to  a  large  amount,  to  wit  8002.,  in  respect  of  a  certain 
interest  of  him,  the  said  J.  H.  W.,  of   and  in  divers  (to  wit)  ten 
houses  and  ten  acres  of  land  situate  in  the  county  of  Lincoln,  a 
part  of  which  said  houses  and  land,  to  wit  the  said  two  acres  of 
the  said  land,  had  theretofore  been  taken  by  the  Great  Grimsby 
and  Sheffield  Junction  Railway  Company  as  aforesaid,  for  the 
execution  of  the  said  works  by  the  said  first  mentioned  statute 
authorized  to  be  made  &c.,  and  the  residue  of  which  said  houses 
and  land  had  theretofore  been,  and  continued  to  be,  injuriously 
affected  by  the  execution  of  the  said  works  by  the  same  statute 
authorized  &c. ;  and  for  and  in  respect  of  which  interest  of  the 
said    J.  H.  W.,  and  said  compensation  to  which  he  was  so  en- 
titled, the  Great  Grimsby  and  Sheffield  Junction  Railway  Company, 
and  the  defendants,  the  said  promoters,  had  not,  nor  had  either 
[  *9i  ]       of  the  said  Companies,  made  satisfaction  to  *J.  H.  W.,  under 
the  provisions  of  the  Lands   Clauses   Consolidation  Act,    1845, 
or  the  several  Acts  before  mentioned,  or  any  Act  incorporated 
therewith,  or  otherwise.    That  J.  H.  W.  did,  before  and  at  the 
time  of  the  giving  the  notice  hereinafter  mentioned,  claim  a  com- 
pensation and  sum  exceeding  602.  for  and  in  respect  of  such  c(un- 
pensation ;  and  did,  after  1st  January,  1847,  to  wit  on  Slst  August 
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1850,  give  notice  in  writing  to  the  defendants,  that  is  to  say  the        Bbo. 
said  promoters,  of  his  desire  to  have  the  said  compensation  settled        man. 
by  arbitration,  stating  in  the  said  notice  the  nature  of  the  interest  ^™J^^^y^' 
io  8Qch  said  houses  and  lands  in  respect  of  which  he  claimed  com-     Compakt. 
pensation,  and  the  amount  of  compensation  so  claimed  therein,  to 
wit  8001.    That  the  promoters  of  the  undertaking,  that  is  to  say  the 
said  Ck)mpany,  were  not  willing  to  pay  the  amount  of  compensation 
60  claimed,  and  did  not  enter  into  a  written  agreement  for  that 
purpose  within  twenty-one  days  after  the  receipt  of  the  said  notice. 
That,  after  the  expiration  of  the  said  twenty-one  days  after  the 
receipt  of  the  notice,  J.  H.  W.  and  defendants,  the  promoters,  not 
concurring  in  the  appointment  of  a  single  arbitrator,  to  wit  on 
16th  July,  1851,  J.  H.  W.  did  duly  nominate  and  appoint  an  arbi- 
trator to  whom  &c.,  that  is  to  say  by  an  appointment  under  the 
hand  of  J.  H.  W.,  to  wit  Thomas  Smith  WooUey.    That,  after 
making  the  said  nomination  and  appointment,  and  more  than  four- 
teen days  after  the  said  dispute  and  difference  had  arisen,  a  request 
in  writing  to  the  promoters  to  appoint  an  arbitrator  in  respect  of 
the  said  dispute  and  difference,  stating  therein  the  said  matters  so 
required  to  be  referred  to  arbitration,  was  served  by  J.  H.  W.  on 
the  Company.    That  defendants,   the  promoters,  after  the  said 
service  failed  to  ^appoint  such  arbitrator  as  aforesaid  for  a  period       [  *92  ] 
of  fourteen  days  after  such  service :  thereupon  J.  H.  W.,  after  the 
expiration  of  the  last-mentioned  period,  and  after  he  had  appointed 
T.  S.  W.  arbitrator,  did,  to  wit  on  9th  August,  1851,  duly  appoint 
such  arbitrator,  that  is  to  say  the  said  T.  8.  W.,  to  act,  that  is  to 
say  as  arbitrator  on  behalf  of  both  parties,  that  is  to  say  by  an 
appointment  under  the  hand  of  him  J.  H.  W.    That  T.  S.  W., 
being  so  appointed  to  act  on  behalf  of  both  parties,  having  after- 
wards taken  upon  himself  the  burthen  of  the  said  arbitration,  did 
proceed  to  hear  and  determine  the  matters  so  in  dispute  and 
difference  as  aforesaid ;  and  did,  to  wit  on  20th  August,  1851,  duly 
make  his  award  in  writing  of  and  concerning  the  matters  &c., 
having,  before  entering  into  the  consideration,  &c.,  made  and  sub- 
scribed the  declaration,  &c.  (under  sect.  88  of  stat.  8  &  9  Vict.  c.  18), 
and  having  afterwards  annexed  it  to  the  award.    That,  although 
from  the  time  of  making  the  award  the  arbitrator  has  been  ready 
and  willing  to  deliver  to  the  said  promoters,  that  is  to  say  the  said 
Company,  the  award,  whereof  the  Company  within  a  short  time,  to 
wit  one  day  after  the  making  of  the  award,  had  notice,  and  although 
J.  H.  W.  did  afterwards,  to  wit  on  2nd  January,  1852,  request  and 


866  1854,    Q.  B.    4  EL.  4  BL.  98—94,  [iur. 

rbo.        demand  of  the  Company  to  take  np,  and  obtain  and  receive  from 
mIk-        T.  S.  W.,  the  award,  and  to  furnish  a  copy  thereof  to  him  J.H.  W., 
^^Ilwa?'*  **  *^®  expense  of  the  Company,  and  although  a  reasonable  time  for 
CoMPAKT.     the  said  obtaining  Sec.  has  long  elapsed:  yet  the  Company  have 
wholly  neglected  and  refused,  and  still  &c.,  to  obtain  or  receive 
such  award,  or  to  furnish  a  copy  thereof  to  J.  H.  W.    In  contempt 
&c. ;  to  the  great  damage  &c.  of  J.  H,  W.    The  writ  then  com- 
[  *93  ]       manded  that,  immediately  after  the  ^receipt  of  the  writ,  the  defen- 
dants should  obtain  and  receive  from  T.  S.  W.  the  said  award,  and 
furnish  a  copy  thereof,  at  their  expense,  to  J.  H.  W.,  or  show 
cause  &c. 

The  defendants  returned,  among  other  things :  That  the  said  ten 
houses  and  ten  acres  of  land,  in  the  writ  mentioned,  in  which  J.  H.  W. 
is  therein  alleged  to  have  been  and  to  be  interested  as  in  the  writ  is 
mentioned,  was  and  is  a  certain  house,  with  a  certain  small  portion 
of  land  attached  thereto,  whereof  the  said  J.  H.  W.,  at  the  said 
several  times  of  the  giving  of  the  said  notice  and  the  entering  upon 
and  using  of  the  said  land,  was  the  occupier,  at  the  will  and  by  the 
sufferance  of  a  certain  body  corporate,  called  (to  wit),  the  governors 
of  the  possessions,  revenues,  goods  and  chattels  of  the  Free  Grammar 
School  of  Gainsborough.  That  the  interest  of  J.  H.  W.,  if  any, 
in  the  said  house  and  lands,  at  the  several  times  aforesaid,  was  an 
interest  not  greater  than  that  of  a  tenant  for  a  year,  or  of  a  tenant 
from  year  to  year. 

Second  plea.  That  J.  H.  W.  had  an  interest  in  the  said  houses 
and  land  greater  thsjx  as  tenant  for  a  year  or  from  year  to  year. 
Conclusion  to  the  country.    Issue  thereon. 

There  were  other  issues  of  fact,  upon  which  no  discussion  arose 
in  banc. 

The  remaining  facts  stated  in  the  case  will  sufficiently  appear 
from  the  abstract  given  in  the  judgment  of  the  Coubt,  which  was  as 
follows : 

"  The  prosecutor  was  master  of  the  Free  Grammar  School  of 

Gainsborough ;  to  which  he  was  appointed  by  a  resolution  of  the 

[  *94  ]       governors  in  1848,  and,  upon  his  'appointment,  was  put  into 

possession  of  the  school  house  with  a  garden  and  playground 

attached  to  it. 

"  The  governors  were  incorporated  by  a  charter  of  Queen 
Elizabeth,  and  were  seized  in  fee  as  trustees  of  the  school  ol  the 
school  house  and  premises,  of  which  they  put  the  prosecutor  into 
possession  upon  his  appointment. 
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"  By  the  charter,  the  governors  were  to  find  '  a  convenient  and        Rbo. 
proper  house,  to  be  called  the  School  House,'  *  in  which  the  school        man- 
aforesaid  shall  be  fitly  and  properly  kept,  held  and  possessed.*    They  ^^^i^way^' 
had  also,  by  the  charter,  *  full  power  and  authority  to  elect,  nominate,     Company. 
appoint,  change  and  remove  the  master  and  under-master  of  the 
school  aforesaid,  as  often  as,  according  to  their  discretion,  they  may 
see  necessary  and  convenient.' 

"  The  appointment  of  the  prosecutor  to  be  master  was,  by  the 
resolution,  subject  to  the  following,  amongst  other,  terms  and 
regulations :  That  he  should  '  keep  and  leave  the  said  school  house 
and  premises  in  good  tenantable  repair.'  That  he  should  take 
certain  articles  mentioned  in  an  inventory,  signed  by  him,  and  that, 
'when  he  shall  quit  the  mastership  of  the  said  school,  he  shall 
leave  all  and  singular  the  said  articles,  to  be  taken  and  paid  for  by 
the  succeeding  master,  at  a  valuation.'  That,  if  he  *  shall  at  any 
time  wish  to  relinquish  such  appointment  as  master,  he  shall  be 
required  to  give  three  calendar  months'  notice  in  writing  of  such  his 
intention  to  the  governors  of  the  said  school,  or  to  the  treasurer  of 
Wharton's  Charity.  That  such  mastership  shall  not  be  vacated  on 
any  other  days  than  the  *21st  day  of  June  or  the  21st  day  of  [  *96  ] 
December  in  any  one  year.  And,  further,  that  two-thirds  of  the 
governors,  with  the  sanction  of  the  Lord  Bishop  of  Lincoln,  present 
at  a  meeting  called  for  the  purpose,  shall  have  the  power  of  removing 
such  master,  but  only  after  giving  the  same  notice,  and  at  the  same 
periods,  before  mentioned.' 

*'  The  prosecutor,  at  the  foot  of  the  above  regulations  and  terms, 
wrote  an  agreement  to  accept  the  mastership  on  these  terms  and 
conditions. 

'^The  prosecutor  has  continued  master  of  the  school,  and  in 
possession  of  the  school  house  and  premises,  to  the  present  time. 

"  In  1846,  the  Railway  Company,  for  the  purpose  of  their  railway, 
bought  of  the  governors  a  part  of  the  premises  of  which  the 
prosecutor  was  in  possession  as  master  of  the  school;  and  the 
governors  sold  the  same  to  the  Company  for  1,800Z.,  which  the 
governors  and  the  Company  agreed  should  include  compensation 
for  all  damage,  loss  and  inconvenience  sustained  or  to  be  sustained 
by  the  governors  or  the  prosecutor  by  reason  of  the  Company 
taking  the  land:  but  no  part  of  the  1,3002.  was  paid  to  the  prosecutor ; 
nor  was  he  a  party  to  the  agreement. 

**  The  interest  of  the  prosecutor  in  the  residue  of  the  premises  in 
biB  possession  as  schoolmaster  is  injuriously  affected  by  the  taking 
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Bko.        of  the  port  of  the  premises  by  the  Company.    And,  in  1850,  he 

y^.        made  a  claim  for  compensation,  which  was  resisted  by  the  Company : 

^S?LWAT*'*  and  the  prosecutor,  who  claimed  much  more  than  5W.,  proceeded, 

CoMPAKT.     ander  the  23rd  and  25th  and  68th  sections  of  the  Act,  to  determine 

the  amount  of  his  compensation :  and,  the  arbitrator  having  made 

his  award,  which  the  Company  (who  refused  to  join  in  the  arbitra- 

[  *96  ]       tion)  will  *not  take  up,  the  prosecutor  applied  for  and  obtained  the 

writ  of  tnandamui  which  has  given  rise  to  this  special  case." 

The  case  was  argued  in  last  Easter  Term  (i). 

Cotvling^  for  the  Crown  : 

It  appears  from  the  case  that,  but  for  the  act  of  the  defendants, 
the  prosecutor  would  still  be  in  possession  of  the  land.  The  Com- 
pany, instead  of  negotiating  with  him  in  respect  of  his  interest, 
make  the  purchase  exclusively  from  the  governors.  They  have  since 
taken  possession  of  part  and  damnified  the  remainder.  The  question 
then  is.  Whether  the  prosecutor  was  entitled  to  proceed  under 
sect.  68  of  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Viet, 
c.  18),  as  he  did :  for,  if  he  was,  the  Company  are  bound  to  take  up 
the  award,  under  sect.  85,  and  a  mandamus  will  go  to  compel  them 
to  do  so  (2).  He  is  so  entitled,  unless  the  defendants  can  establish 
that  he  had  no  greater  interest  in  the  land  than  as  tenant  for  a  year 
or  from  year  to  year,  within  the  meaning  of  sect.  121,  in  which  case 
the  compensation  ought  to  be  settled  by  two  justices.  Now,  first, 
his  interest  in  the  land  can  be  determined  only  by  the  determination 
of  his  office. 

(Lord  Campbell,  Ch.  J.:  Do  you  say  that  he  holds  the  office 
[  •97  ]       quamdiu  ae  bene  *ges8erit  f) 

Perhaps  not :  and  it  may  be  difficult  to  say  that  the  office  is  free- 
hold. But  it  is  sufficient,  for  the  present  purpose,  that  he  is  not  a 
mere  tenant  at  will,  inasmuch  as  he  could  not  be  arbitrarily  turned 
out :  Reg.  v.  Governors  of  Darlington  School  (8).  At  law,  he  may  in 
strictness  have  been  such ;  but  equity  would  prevent  an  improper 
dismissal,  as  was  decided  by  Lord  Lanodale,  M.B.  in  WiUU  v. 
Childe(4,),   though,  in  Doe  d.  Childe  v.  WUUs  (i5),  the  Court  of 

(1)  May   6th,   1854.    Before   Lord      1043). 

Campbell,     Ch.  J.,     Wightman    and  (3)  66  R  R.  521,  531  (6  Q.  B.  6$1 

Orompton,  JJ.  696). 

(2)  See  Beg.  v.  South  Devon  RaU-  (4)  88  B.  R.  440  (13  Bear.  117), 
tJoay  Company,  Al  R.  R.  880  (15  a  B.  (5)  82  R.  R.  916  (5  Ex.  8»4}« 
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Exchequer  had  decided,  under  the  same  charter,  that  there  was        Reo. 
a  discretionary  power  of  dismissal.     Lord  Eldon's  judgment  in        man- 
Dummer  v.  The  Corporation  of  Chippenham  (i),  which  was  relied  ^™^^*^^' 
upon  in  Willis  v.  ChUde  (2),  is  a  strong  authority  to  the  same  eflfect,      Ooutasy, 
It  is  not  necessary  to  define  strictly  the  extent  of  the  interest,  legal 
or  equitable,  which  the  prosecutor  had. 

(WiOHTMAN,  J.  :  The  resolution  by  which  the  defendant  was 
appointed  gives  either  party  power  to  determine  the  holding  at  three 
months'  notice.) 

The  governors  can  do  so  only  by  the  consent  of  the  Bishop : 

and,  farther,  it  should  seem  from  Reg.  v.  QovemorB  oj  Darlington 

School  (3)  that  such  a  regulation  cannot  be  legally  made.    A  master 

of  a  grammar  school  must  be  licensed  by  the  Ordinary :  Rex  v.  The 

Archbishop  of  York  (4).    The  want  of  an  appointment  under  seal 

does  not  take  away  the  character  of  permanence  from  the  office. 

Even  a  freehold  office,  as  that  of  the  clerk  of  the  peace,  may  be 

appointed  to  without  a  seal:  Owen  v.  Saunders  (6).    But,  further. 

Beet.  121  purports  to  prescribe  in  what  way  compensation  is  to  be 

paid  upon  certain  interests ;  but  which  ^compensation  is  to  be  paid       [  *98  ] 

before  entry  on  the  land.    *    *    Now  here  the  defendants  entered 

without  payment  of  compensation  to  the  prosecutor,  or  requiring  him 

to  treat.    Again,  upon  comparing  sects.  119,  120,  121,  it  is  obvious 

that  ihey  all  relate  to  the  ordinary  case  of  landlord  and  tenant, 

where,  the  Company  having  purchased  the  landlord's  interest,  that 

of  the  tenant  is  to  be  provided  for.    But  the  prosecutor  does  not 

stand  to  the  governors  in  the  relation  of  tenant. 

(LoBD  Campbell,  Gh.  J. :  The  governors  have  the  legal  estate.) 

They  have:  but  the  prosecutor  has  an  equitable  right,  somewhat 
analogous  to  that  of  a  mortgagor  or  a  cestui  que  trust.  There  is  no 
reversion  in  the  governors,  like  that  of  a  landlord  :  if  the  prosecutor 
quits  office  the  governors  cannot  occupy :  they  must  appoint  a 
successor  to  the  prosecutor,  who  will  occupy. 

Sir  F.  Kelly,  contrd  : 
The  prosecutor  has  no  interest  in  the  land,  beyond  that  of  a 


(1)  14  Vee.  245. 

(2)  88  B.  B.  440  (13  Beav.  117).       (4)  6  T.  B.  490. 

(3)  66  B.  B.  521,  531  (6  QL  B.  682,    (5)  1  Ld.  Bay.  158. 
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rbo.  tenant  at  will.  The  corporation  are  the  owners;  they  are  the 
mIk-  govemors  of  the  possessions,  revenaes,  goods  and  chattels  of  the 
^^^LWAY^'  Free  Grammar  School.  The  prosecutor  is  not  even  a  member  of 
CoMPAirr.  the  corporation :  he  is  removeable  at  the  discretion  of  the  governors. 
The  charter  requires  them  to  provide  a  school  house,  but  gives  the 
master  no  interest  in  it.  They  might  have  pulled  down  the  house 
in  question  and  substituted  another,  without  his  consent.  The 
[  ^99  ]  ^Company  has  paid  for  what  it  has  taken,  to  the  only  owners,  once 
for  all.  No  reliance  can  be  placed  upon  any  understood  or  expressed 
agreement  not  to  displace  the  master,  or  remove  him  from  the  house : 
the  corporation  had  no  power  to  divest  themselves  of  any  legal  or 
equitable  right;  and  such  an  agreement  therefore  would  be  void: 
Reg.  V.  Oovemora  of  Darlington  School  (^).  The  same  authority 
shows  that  they  could  not  limit  their  power  by  subjecting  themselves 
to  the  control  of  the  Bishop.  The  prosecutor  has  no  greater 
interest  in  the  property  than  any  one  of  the  schoolboys  has.  It 
is  said  that  sect.  121  does  not  apply,  because  the  Company  have 
entered  without  taking  the  proper  previous  steps :  that  argument, 
if  of  any  weight,  shows  that  the  prosecutor  has  misconceived  his 
remedy,  and  ought  to  have  brought  trespass.  But  no  interest  has 
been  suggested  in  respect  of  which  sect.  84  can  be  made  applicable  : 
if  there  be  any  interest,  it  is  certainly  not  greater  than  that  of 
tenant  for  a  year,  and  then  sect.  121  becomes  applicable. 

Cowling^  in  reply.    ♦    ♦     » 

Cur.  adv.  vtdL 

[  100  ]       WiQHTMAN,  J.  now  delivered  the  judgment  of  the  Coubt  : 

In  this  case  a  writ  of  mandamus  had  issued,  at  the  instance  of  the 
Beverend  James  Henry  WiUan,  to  the  Railway  Company,  directing 
them  to  take  up  an  award  made  under  sect.  25  of  stat.  8  &  9  Vict, 
c.  18,  upon  a  claim  for  compensation  made  by  the  prosecutor  in 
respect  of  his  interest  in  certain  land,  part  of  which  had  been  taken 
by  the  Company,  and  the  residue  had  been  injuriously  affected  bj 
the  works  of  the  Company. 

The  Company  made  a  return  to  the  mandamus^  upon  which  th^ 
prosecutor  took  several  traverses  :  and  at  the  trial  a  verdict  was 
found  for  the  Crown,  subject  to  the  opinion  of  the  Court  upon  the 
facts  found  by  a  special  case. 

His  Lordship  then  stated  the  substance  of  the  case,  as  afif€,p.S66- 
(1)  66  B.  R.  521  (6  Q.  B.  682). 
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It  is  contended,  on  behalf  of  the  Company,  that,  if  the  prosecutor        Reo. 
had  any  such  interest  in  the  premises  in  his  possession  as  school-        m^. 
master  as  would  entitle  him  to  compensation  at  all,  it  was  not  such  °*SJ^^^y^* 
an  interest  as  would  entitle  him  to  proceed  by  arbitration  under     Ck>MPAXT. 
sect.  68  of  *the  Act ;  but  that  his  interest,  if  any,  was  not  greater       [  'loi  ] 
than  as  a  tenant  for  a  year  or  from  year  to  year ;  and  that,  if  en- 
titled at  all,  his  proceeding  should  be,  under  the  121st  section  of  the 
Act,  before  two  justices. 

When  the  governors  put  the  prosecutor  into  possession  of  the 
preoodses  in  question,  they  certainly  did  not  convey  the  estate  in  fee 
to  him;  and  that  estate  therefore  remains  in  them  to  this  time: 
nor  did  they  convey  or  put  him  into  possession  of  a  freehold  interest 
in  the  premises,  unless  his  interest  in  the  office  of  schoolmaster,*  to 
which  his  interest  in  the  premises  may  in  some  respects  be  correla- 
tive, is  freehold.    It  may,  however,  be  well  doubted  whether  his 
interest  in  the  premises  is  correlative  to  his  interest  in  the  office ; 
and  whether  the  governors  might  not,  if  they  thought  it  more  con- 
venient for  the  interest  of  the  school,  provide  another  "  convenient 
and  proper  house,  to  be  called  the  School  House,"  as  described  in 
the  charter,  and  oblige  the  schoolmaster,  whilst  he  retained  the 
office,  to  remove  from  the  one  house  to  the  other.    No  time  is 
mentioned,  either  in  the  resolution  by  which  the  prosecutor  was 
appointed  or  in  the  terms  and  regulations,  for  which  he  was  to  hold 
the  school  house  and  premises ;  he  is  merely  put  into  possession  of 
them,  the  ownership   remaining  with  the  governors.    If   a  man 
enters  and  enjoys  land  by  consent  of  the  owner,  he  is  tenant  at  will 
to  him ;  and,  if  the  owner  lets  his  land  to  another  without  limiting 
any  certain  or  determinate  estate,  nothing  but  a  tenancy  at  will  is 
created :  Com.  Dig.  Estates  (H  1). 

But,  supposing  that  the  interest  of  the  master  in  the  school  house 
and  premises  is  the  same  as  his  interest  in  *the  office,  what  is  it?  [  ^^^^  ] 
He  may  be  turned  out  by  two-thirds  of  the  governors  and  the 
Bishop,  upon  giving  three  calendar  months'  notice  expiring  on  the 
2l8t  of  June  or  the  21st  of  December  in  any  year.  He  holds  the 
office  and  the  premises  thereto  belonging  at  the  will  of  two-thirds  of 
the  Governors  and  the  Bishop,  who  may  determine  his  interest 
in  any  year  upon  giving  the  three  months'  notice  ending  at  the 
specified  times. 

It  Appears  then  to  us  that  the  master's  interest  in  the  premises  in 
question,  in  any  view  of  the  case,  is  not  greater  than  as  tenant  for 
a  year,  or  from  year  to  year,  and  that,  though  he  may  be  entitled 
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Rbg.        to  compensation,  his  mode  of  enforcing  his  claim  is  under  the  12l8t 
Man-        section  of  the  statute,  which  is  applicable  to  the  case  of  lessees  at 

^l^^AY^'  ^^^  ^^  ^^^  *  y®^^  ^^  ^^^^  y®*^  ^  y^^^  »  *°^  ^^^  greatest  interest  that 
Company,     q^q  prosecutor  in  this  case  can  claim  is  that  of  a  lessee  from  year  to 
year,  determinable  upon  three  months*  notice  to  quit,  ending  either 
on  the  21st  of  June  or  the  21st  of  December  in  any  year. 

The  case  of  Owen  v.  Saunders  (1)  was  cited  for  the  prosecution : 
but  that  case  only  shows  that  the  office  of  clerk  of  the  peace  is  a 
freehold  office  for  life,  and  that  he  may  be  appointed  without  deed. 
In  the  present  case,  the  office  is  not  for  life,  but  durante  bene  placito 
only ;  and  that  case  therefore  is  not  applicable.  The  judgment  of 
the  Court  of  Exchequer  Chamber  in  the  case  of  Reg.  v.  Goveman 
of  Darlington  School  (2)  is  a  direct  authority  that  an  office  such  aa 
that  in  question  is  durante  bene  placito,  or  ad  libitum,  only :  and  the 
[  *103  ]  case  of  Doe  d.  Childe  v.  WiUis  (3)  is  to  the  same  effect.  *In  the 
case  of  Collins  v.  South  Staffordshire  Railway  Company  (i)  the 
claimant,  who  had  no  greater  interest  than  that  of  a  tenant  from 
year  to  year,  had  nevertheless  proceeded  to  enforce  his  claim,  which 
was  for  more  than  602.,  under  the  provisions  of  the  68th  section  of 
the  statute,  by  reference  to  arbitration.  That  section  is  in  general 
terms  :  that, ''  if  any  party  shall  be  entitled  to  any  compensation  in 
respect  of  any  lands,  or  of  any  interest  therein,  which  shall  have 
been  taken  for  or  injuriously  affected  by  the  execution  of  the  works" 
of  the  Company,  the  claimant,  if  the  amount  exceeds  50^.,  may  have 
the  compensation  "  settled  either  by  arbitration  or  by  the  verdict  of 
a  jury."  The  Company,  without  objecting  in  the  first  instance  that 
the  claimant  could  not  proceed  by  arbitration,  but  must  proceed 
under  the  121st  section  of  the  Act  to  enforce  his  claim  before 
justices,  joined  with  him  in  appointing  an  arbitrator,  who  proceeded 
to  make  his  award :  and  the  Court  held  that  the  Company  were 
bound  by  the  agreement  to  refer,  without  deciding  that  the  claimant 
was  originally  entitled  to  proceed  under  the  68th  section,  though 
his  interest  was  that  of  a  tenant  from  year  to  year  only. 

The  terms  of  the  68th  section  are  very  general,  and  would  include 
the  case  of  a  tenant  at  will  or  from  year  to  year,  if  it  were  not  for 
the  subsequent  express  provision,  by  sect.  121,  for  the  cases  of  such 
interests.  By  the  121st  section  it  is  enacted  that,  '*  If  any  such  lands 
shall  be  in  the  possession  of  any  person  having  no  greater  interest 
therein  than  as  a  tenant  for  a  year  or  from  year  to  year,  and  if  such 

(1)  1  Ld.  Bay.  168.  (3)  82  B.  B.  916  (5  Ex.  894). 

(2)  66  B.  B.  621  (6  Q.  B.  682).  (4)  86  B.  B.  650  (7  Ex.  5). 
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person  be  required  to  *give  up  possession  of  any  land  so  occupied         rbo. 
by  him  before  the  expiration  of  his  term  or  interest  therein,  he        jj^n- 
flhall  be  entitled  to  compensation  for  the  value  of  his  unexpired  Chester,  &c. 
tenn  or  interest  in  such  lands  ;  "  "  or  if  a  part  only  of  such  lands     company. 
be  required,  compensation  for  the   damage  done  to  him  in  his       [  *i^  1 
tenancy  by  severing  the  lands  held  by  him,  or  otherwise  injuriously 
affecting  the  same ;  and  the  amount  of  such  compensation  shall  be 
determined  by  two  justices,  in  case  the  parties  dififer." 

The  interest  of  the  master  in  the  present  case  appears  to  us  to  be 
within  the  terms  of  that  section ;  and,  though  the  terms  of  the  68ih 
section  are  so  general  that  if  that  section  stood  alone  it  would  include 
this  and  indeed  every  case  in  which  compensation  could  be  claimed, 
we  are  of  opinion  that  the  application  of  those  general  words  is 
restricted  by  the  subsequent  clause,  making  express  provision  for 
certain  cases :  and  that  in  those  cases  the  mode  of  proceeding 
mast  be  by  the  mode  pointed  out  by  the  section  which  is  specially 
applicable  to  them. 

We  are,  therefore,  of  opinion  that  the  verdict  should  be  entered 
for  the  defendants  on  the  issue  upon  the  second  traverse. 

Verdict  entered  for  defendants. 
PINDER  V.   BARE  (I).  i854. 

(4  El.  &  BL  105—1 17 ;  S.  C.  2  C.  L.  R.  1613 ;  24  L.  J.  a  B.  30 ;  1  Jur.  N.  S.        -^^wwao. 

203.) 


D.,  the  Yicar  of  F.,  was  BUBpended,  for  misconduct,  by  the  Bishop  of  the 
diocese,  from  performing  the  duties  and  receiving  the  profits  of  the  vicarage, 
for  the  space  of  two  years,  and,  further,  until  he  should  exhibit  a  certificate 
of  good  behaviour.  K,  was  licensed  by  the  Bishop  to  act  as  curate  of  F., 
and  officiated. 

After  the  expiration  of  the  two  years,  and  before  the'exhibition  of  a  certi- 
ficate, the  parish  clerk  of  F.  died.  K,  appointed  plaintiff  to  be  parish  clerk 
during  the  suspension  of  D.  D.,  during  the  continuance  of  the  suspension, 
appointed  defendant  as  parish  clerk,  who  received  fees  in  that  character. 

Plaintiff  having,  during  the  continuance  of  the  suspension,  sued  defen- 
dant, in  respect  of  these  fees,  for  money  had  and  received :  Held, 

1.  That  K.  had  the  right  of  appointing  the  parish  clerk. 

2.  That  the  appointment  of  plaintiff  was  good.    But, 

3.  That  a  general  appointment  by  K.  would  be  more  advisable  than  one 
limited  to  the  time  of  D.*s  suspension. 

Dbclabation  for  money  had  and  received,  and  on  an  account  stated. 

The  particulars  claimed  15/.  Ids.,  for  ''  sums  belonging  to  the 
plaintiff,  received  by  the  defendant,"  comprising  rent  of  land  at 
North  Frodingham,  and  burial  and  marriage  fees. 

(1)  Lawrence  v.  Edwards  [1891]  1  Ch.  144,  148,  60  L.  J.  Ch.  336,  64  L.  T.  77. 
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PiMDKR  Plea :  Not  gnilty.    Issue  thereon. 

B^uL  On  the  trial  before  Cresswell,  J.,  at  the  last  Spring  Assiases  for 

Yorkshire,  it  appeared  that,  on  Ist  May,  1841,  the  Beverend 
William  Drake,  vicar  of  the  parish  of  North  Frodingham  in  the 
county  and  diocese  of  Tork,  was  suspended,  for  drunkenness,  by  the 
Archbishop,  upon  proceedings  duly  taken,  ^'for  the  space  of  two 
years,  from  the  discharge  and  execution  of  all  the  functions  of  his 
clerical  oflSce :  that  is  to  say ;  from  preaching  the  word  of  God, 
administering  the  sacraments,  and  performing  all  other  duties  of 
such  his  clerical  office  in  the  said  vicarage  and  parish  church  of 
North  Frodingham,  in"  &c.,  '^and  elsewhere  within  the  diocese  of 
York :  and  from  receiving  any  of  the  profits  and  emoluments  of  the 
said  vicarage :  that  is  to  say ;  from  tithing  and  receiving  the  fruits, 
tithes,  rents,  profits,  salaries,  and  other  ecclesiastical  dues,  rights 
[  *106  ]  and  emoluments,  ^whatsoever,  belonging  or  appertaining  k>  the 
said  vicarage:  such  suspension  to  commence  from  the  time  of 
the  publication  of  these  presents"  &c.  And  the  Archbishop  did 
**  order  and  decree  that,  at  the  expiration  of  the  said  two  years,  the 
said  Beverend  William  Drake  do  and  shall  exhibit  and  leave  in  the 
registry  of  our  Court  a  certificate,  under  the  bands  of  three  beneficed 
clergymen  in  his  vicinity,  of  his  good  behaviour  and  morals  during 
the  said  time  of  his  suspension ;  and  that  the  said  certificate  be 
exhibited  and  approved  of  by  us,  before  such  suspension  be  taken 
off  or  relaxed.  And  that  the  said  suspension  shall  continue  in  full 
force,  notwithstanding  the  expiration  of  the  aforesaid  term  of  two 
years,  until  the  aforesaid  certificate  shall  be  so  exhibited." 

Up  to  the  time  of  the  action,  no  certificate  had  been  exhibited. 
Upon  Mr.  Drake's  suspension,  the  Beverend  Francis  Keeling 
received  from  the  Archbishop  a  licence  to  act  as  curate  of  North 
Frodingham.    *    *    * 

[  107  ]  Mr.  Keeling  officiated  accordingly,  up  to  the  time  of  the  action. 

While  he  was  so  officiating,  namely  on  21st  October,  1850,  Bobert 
Bobinson,  the  parish  clerk  of  North  Frodingham,  died:  and 
Mr.  Keeling,  in  December,  1860,  nominated  [and  appointed]  in 
his  stead  the  plaintiff,  as  parish  clerk.    »    «    « 

[  108  ]  In  January,  1851,  the  defendant  was  appointed  parish  clerk  bj 

Mr.  Drake :  after  which  he  appeared  in  the  church,  assuming  to 
officiate  as  parish  clerk;  and,  as  such,  received  the  rent  men- 
tioned in  the  particulars  for  land  which  appeared  to  belong  to  the 
parish  clerk  for  the  time  being,  and  received  also  the  fees  there 
mentioned. 
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On  thifl  evidence,  the  learned  Jadge  directed  a  nonsuit,  reserving      Pindbb 
leave  to  move  to  enter  a  verdict  for  the  plaintiff    In  Easter  Term,        bIkr. 
1854,  Atherton  obtained  a  rale  nisi  accordingly. 

The  case  was  argued  in  this  vacation  Q). 

Hugh  Hill  now  showed  cause : 

The  stipendiary  curate,  Mr.  Keeling,  had  no  right  to  appoint  the 
parish  clerk.  His  position  differs  from  that  of  an  ordinary  curate 
only  in  the  circumstance  that  he  has  to  reside.  On  the  other  side, 
reliance  will  be  placed  on  the  91st  canon  of  1603(2),  which  directs 
that ''  No  parish  clerk  upon  any  ^vacation  shall  be  chosen,  within  the  [  ^109  ] 
city  of  London,  or  elsewhere  within  the  province  of  Canterbury,  but 
by  the  parson  or  vicar ;  or,  where  there  is  no  parson  or  vicar,  by  the 
minister  of  that  place  for  the  time  being:  which  choice  shall  be 
signified  by  the  said  minister,  vicar,  or  parson,  to  the  parishioners 
the  next  Sunday  following,  in  the  time  of  Divine  service.  And  the 
said  clerk  shall  be  of  twenty  years  of  age  at  the  least,  and  known  to 
the  said  parson,  vicar,  or  minister,  to  be  of  honest  conversation,  and 
sufficient  for  his  reading,  writing,  and  also  for  his  competent  skill  in 
singing,  if  it  may  be.  And  the  said  clerks  so  chosen  shall  have  and 
receive  their  ancient  wages,  without  fraud  or  diminution,  either  at 
the  hand  of  the  churchwardens,  at  such  times  as  hath  been  accus- 
tomed, or  by  their  own  collection,  according  to  the  most  ancient 
custom  of  every  parish."  The  canon  could  not  make  the  law :  the 
right  seems  to  have  always  been  in  the  incumbent:  1  Gibs. 
Cod.  214  (2nd  ed.).  Even  a  perpetual  curate  is  not  such  incumbent, 
except  where  lands  have  been  annexed  by  Queen  Anne's  Bounty, 
under  2  stat.  1  Geo.  I.  c.  10,  s.  4. 

(CoLBRiDOB,  J. :  Surely  a  parochial  chapelry  is  an  incumbency.) 

It  is  80 :  but  that  is  a  very  different  office.  Assuming  the  canon 
to  be  law,  the  words  **  minister  of  that  place  for  the  time  being  " 
are  inapplicable  to  a  curate  appointed  only  during  sequestration. 
The  suspension  is  but  a  temporary  amotion:  Bunterv.  Cres9weU{s). 
Mr.  Drake  was  suspended  for  two  years  and  until  he  should  pro- 
dace  a  certificate :  the  two  years  have  elapsed ;  but  the  certificate 
has  not  been  obtained:  Mr.  Keeling  therefore  holds  the  curacy 

(1)  June  loth.     Before  Coleridge,  Oardwell's  Synodalia,  vol.  1,  p.  245. 
J,t  IBrle  A&d  Orompton,  J  J.  See  the  original,  ib,  toI.  1,  p.  164. 

(2)  The  extracts  from  the  canons  of  (3)  80  B.  B.  404,  407  (14  Q.  B.  $2d. 
]  603  are  taken  from  the  translation  in  829). 
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PiKDBB  only  until  the  production  of  the  certificate,  *and  cannot  give  an 
Barb.  interest  beyond  his  own  tenure.  The  licence  to  Mr.  Keeling  simply 
[  *iio  ]  authorizes  him  to  perform  the  office  of  stipendiary  curate  ''  in 
reading  the  common  prayers,  and  performing  other  ecclesiastical 
duties : ''  that  does  not  include  the  power  of  appointing  a  clerk. 
Mr.  Keeling  has  only  a  salary :  he  could  not,  before  the  commuta- 
tion of  tithes,  have  sued  or  distrained  for  tithes.  If  Mr.  Drake  has 
not  the  power  of  appointment  still,  it  is  in  the  Ordinary,  who  receives 
the  emoluments,  and  is  in  the  place  of  incumbent. 

(Eblb,  J. :  May  not  the  appointing  a  clerk  fall  among  the 
ecclesiastical  duties  ?  And,  if  it  does,  can  any  argument  be  drawn 
from  the  receipt  of  the  emoluments  ?) 

Further,  supposing  the  right  of  appointment  to  have  been  in 
Mr.  Keeling,  he  has  not  so  exercised  it  as  to  give  to  the  plaintiff 
the  office  of  parish  clerk,  which  is  a  freehold.  The  appointment  is 
merely  "  during  the  suspension  of  the  Rev.  William  Drake." 

(Eblb,  J. :  Is  there  any  reason  why  an  office  should  not  be  given 
for  a  freehold  interest  defeasible  upon  a  contingency,  like  an  estate 
inland?) 

The  law  will  not  permit  the  party  having  the  right  of  appointment 
to  annex  to  the  appointment  a  condition  inconsistent  with  the  nature 
of  the  office. 

Atherton  and  Unthank,  contra : 

There  being  an  amotion,  although  temporary,  the  vicar  was 
clearly  for  the  time  not  the  incumbent :  Mr.  Keeling  therefore  was 
*^  minister  of  that  place  for  the  time  being ;  '*  and  his  appointment 
is  valid  so  far  as  the  canon  goes.  Now  the  canons  cannot  create 
the  law:  but  they  will  be  acted  upon  if  not  adverse  to  the  law. 
They  were  originally  passed  by  the  Convocation  of  the  province  of 
Canterbury :  but  afterwards,  in  1606,  adopted  in  the  Convocation 
[  ♦111  ]      of  *the  province  of  York  (i). 

(CoLBRiDGB,  J. :  The  words  "  for  the  time  being "  cannot  be  so 
connected  with  "  minister  "  as  to  give  the  power  of  appointment  to 
any  one  who  performs  the  service  for  a  single  day :  the  meaning 
rather  seems  to  be,  that,  if  there  be  no  parson  or  vicar  for  the  time 
being,  then  the  minister  for  the  time  being  is  to  appoint.) 
(1)  See  note  to  1  Card.  Synod.  164. 
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That  would  be  enough  to  give  the  appointment  to  Mr.  Keeling.       Pinder 
His  functions  are  clearly  analogous  to  those  of  perpetual  curate.  babb. 

(Gbohfton,  J. :  Suppose  there  are  a  rector  and  curate,  and  the 
rector  dies,  and  then,  before  a  new  rector  is  appointed,  the  clerk 
dies :  can  the  curate  appoint  ?) 

There  seems  to  be  no  objection  to  that :  the  matter  is  urgent :  the 
service  of  the  Common  Prayer  cannot  be  performed  without  a  clerk. 
"  A  curate  stands  in  the  place  of  a  parson  for  the  purpose  of  nominat- 
ing one  churchwarden : "  2  Burn  Ecc.  L.  54,  tit.  Curates  I.,  citing 
Huhbard  v.  Penrice(l) :  and  Burn  adds:  "Curate  is  a  word  of  am- 
biguous signification ;  sometimes,  and  most  properly,  it  denoteth  the 
incumbent  in  general  who  hath  the  cure  of  souls."  The  objection  to 
an  appointment  of  a  clerk  by  a  party  whose  curacy  may  be  defeated 
applies  as  strongly  to  the  appointment  of  a  churchwarden.  The 
curate  might  cease  to  be  curate,  or  die,  during  the  churchwarden's 
year  of  office.  A  perpetual  curate,  "according  to  the  common  law," 
"  is  removeable  at  the  pleasure  of  the  impropriator :  "  2  Burn  Ecc. 
L.  55,  tit.  Curates,  I.  1,  citing  Bott  v.  BrabaUm  (2),  Pawly  v.  Wise- 
vian{s),  Price  v.  Pratt  (4).  From  early  times,  the  clerk  was  con- 
sidered as  an  assistant  to  the  minister  performing  *the  service;  [  *ii2] 
and  it  is  important  that  the  appointment  should  be  such  as  to 
secure  the  proper  relation  between  the  two.  Every  minister  had 
at  least  one  clerk,  to  assist  him  in  the  celebration  of  Divine  offices: 
8  Bum  Ecc.  L.  82,  tit.  Parish  Clerk:  the  91st  canon  of  1608  requires 
that  he  shall  be  "known  to  the  parson,  vicar,  or  minister,"  to  possess 
the  qualifications  specified.  The  clerk  was,  by  the  Constitution  of 
Boniface  (5),  aqtue  bajulus. 

(Coleridge,  J.:  Bogers(6)  cites  a  translation  of  Boniface*s 
expression  " aqu^  benedicta  beneficia,^  by  the  words  " benefices 
of  holy  water."  Burn (7)  translates  it  "offices  for  holy  water." 
The  object  seems  to  have  been  the  remuneration  of  the  clerk.  But, 
at  any  rate,  does  not  your  argument  go  too  far?  For,  if  the  minister 
performing  the  service  for  the  time  being  appoint  the  clerk,  and  then 
cease  to  be  minister,  the  appointment  will  not  have  the  effect  which 
yon  insist  upon ;  for  it  will  not  secure  the  proper  relation  between 
the  new  minister  and  the  clerk.) 

(1)  2  Sir.  1246.  ed.  1679). 

(2)  Noy,  15.  (6)  Ecc.  L.  701  (ed.  2). 

(3)  3  Keb.  614.  (7)  3  Bum  Ecc.  L.  82,  tit  Pariah 

(4)  Bnnb.  273.  Clerk, 
(d)  Lyndw.  Provinc.  iii.  7  (p.  142, 
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PiNDBB  What  can  the  word  ''minidter"  mean,  except  the  person  performing 
Babb.  the  duties  ?  There  can  be  only  rector,  vicar  and  curate  in  a  parish: 
the  rector  and  vicar  are  comprehended  in  the  words  ''  parson  or 
vicar."  It  is  true  that,  in  modem  Acts  of  Parliament,  "  minister  " 
is  often  used  to  signify  "  incmmbent,"  as  in  District  Church  Acts  (i). 
But  in  older  Acts,  more  nearly  contemporary  with  the  canons  of 
1603,  the  word  is  applied  to  the  person  officiating;  as  in  stat.  %&S 
Edw.  VI.  c.  1  (Act  of  Uniformity),  ss.  1,  2, 18  Eliz.  c.  12,  ss.  1,  6, 
81  Eliz.  c.  6,  s.  10. 

[  ^113  ]  (CoLEBiDOB,  J.  *.  Somotimes  a  clergyman  would  '*^then  be  minister 

for  a  day  only.) 

But  he  would  not,  in  that  case,  be  ''  minister  of  that  place,"  which 
is  the  language  of  the  canon.  As  to  the  form  of  the  appointment 
of  the  clerk,  Mr.  Keeling  evidently  meant  to  give  all  that  he  could 
give ;  he  seems  to  have  supposed  that  the  office  would  be  vacated 
by  the  termination  of  his  own  ministry.  There  seems  to  be  no 
authority  on  either  side :  but  it  is  difficult  to  see  why,  if  he  had 
power  to  give  an  absolute  freehold,  he  could  not  give  a  defeasible 
one.  If  the  grant  be  repugnant,  the  limiting  words  may  be 
rejected. 

(Croufeon,  J. :  I  do  not  distinctly  see  that  there  is  any  appointment 
for  life  in  the  first  instance.) 

The  appointment  is,  first  to  be  clerk  generally ;  then  follows  the 

limitation. 

Cur.  adv.  vuU. 

CoLBBiDGB,  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  a  rule  obtained  for  entering  a  verdict  for  the  plaintiff. 
And  the  question  in  the  cause  was  the  validity  of  his  appointment 
as  parish  clerk,  the  action  having  been  brought  by  him  to  recover 
the  fees  which  the  defendant  had,  as  was  alleged,  wrongfully  received 
as  such.  The  vicar  of  the  parish  had  been  suspended  by  the  diocesan, 
the  Archbishop  of  York,  for  two  years,  and  until  a  satisfactory  certifi- 
cate obtained  of  his  good  conduct :  Mr.  Keeling  had  been  appointed 
to  the  cure  during  the  suspension.  In  1851  the  office  of  parish . 
clerk  had  become  vacant;  and  the  plaintiff  was  appointed  by 
Mr.  Keeling,  to  hold  during  the  continuance  of  the  suspension.  At 
the  commencement  of  the  action  it  was  and  still  is  continuing. 
(1)  See  e.g.  stat.  1  &  2  Will.  IV.  c.  38,  s.  10, 
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Two  objeetions  vere  made :  *First,  that  Mr.  Keeling  could  make  no  Pnn>sB 
valid  appointment ;  second,  that  an  appointment  during  suspension  baml 
was  at  all  events  invalid.  [  •ih  ] 

In  the  case  of  Bunter  v.  Cresswell  (i)  we  had  occasion  to  consider 
Uie  effect  of  suspension  when  it  is,  as  in  the  present  instance  it  was 
admitted  to  be,  both  ab  officio  et  beneficio :  and  we  held  it  to  amount 
to  temporary  amotion,  not  indeed  such  as  to  destroy  the  incum- 
bent's title  and  render  a  new  collation  necessary  upon  its  termina- 
tion, but  such  as  deprived  him,  for  the  time,  of  all  the  fruits  and 
incidents  of  his  benefice,  and  from  all  exercise  of  the  functions  or 
duties  of  his  office.  For  all  these  purposes,  and  so  far  as  regards 
him,  though  not  absolutely,  the  benefice  may  be  considered  vacant: 
and  the  Bishop,  in  virtue  of  his  office  as  chief  pastor  of  the  diocese, 
is  to  receive  the  fruits  and  provide  for  the  discharge  of  the  duties. 

The  Archbishop  in  the  present  case  has  appointed  Mr.  Keeling. 
No  other  written  instrument  of  appointment  was  given  in  evidence 
but  the  ordinary  licence  of  a  stipendiary  curate ;  and,  by  the  terms 
of  this,  the  Archbishop  grants  to  him  his  "  licence  and  authority  to 
perform  the  office  of  stipendiary  curate  in  the"  parish,  ^'in  reading 
the  common  prayers,  and  performing  other  ecclesiastical  duties 
belonging  to  the  said  office,  according  to  the  form  prescribed  in  the 
Book  of  Common  Prayer,"  ''  and  the  canons  and  constitutions  in 
that  behalf  lawfully  established." 

It  was  urged,  and  we  think  successfully,  that  the  power  to  make 
the  appointment  in  question  was  not  to  *be  found  in  the  terms  of  [  *i^^  ] 
this  licence,  which  is  indeed  hardly  suited  to  the  case  of  a  person 
who,  like  Mr.  Keeling,  for  the  time  being  has  no  superior  over  him 
in  the  core  of  the  parish  but  the  Ordinary.  This,  however,  does 
not  decide  the  question. 

By  the  91st  of  the  canons  of  160S,  which  were  regularly  adopted 
by  the  province  of  Tork,  the  parish  clerk  is  to  be  appointed  "  by 
the  parson  or  vicar ;  or,  where  there  is  no  parson  or  vicar,  by  the 
minister  of  that  place  for  the  time  being :  which  choice  shall  be 
signified  by  the  said  minister,  vicar,  or  parson,  to  the  parishioners 
the  next  Sunday  following,  in  the  time  of  Divine  service."  This 
canon  was  appealed  to  on  both  sides  as  determining  the  right  of 
appointment :  and  the  question,  therefore,  is  upon  the  proper  con- 
struction of  it.  It  appears  to  us  that,  by  the  words  "parson," 
'*  vicar,"  *'  minister,"  the  canon  intends  to  describe  the  functionary, 
whatever  title  he  may  bear,  who  for  the  time  being  has  the  cure  of 
(1)  so  B.  B.  404  (14  Q.  B.  825). 


880  1854.    Q.  B.    4  EL.  &  BL.  115—117.  [r.r. 

PiNDEB       the  parish  as  principal.    In  some  senses,  a  mere  stipendiary  or 

Babb  assistant  curate  might  be  described  as  the  minister :  but,  being  so 
only  as  representing  another  person  who  is  the  real  incumbent,  he 
is  not  properly  the  minister  of  the  parish.  In  the  four  immediately 
preceding  canons  the  term  "  minister  "  is  used  in  this  sense.  ''  The 
minister  and  the  parishioners "  are  spoken  of  (i)  as  representing 
together  the  whole  parish,  the  former  as  being  the  person  whose 
office  it  was  spiritually  to  minister  to  the  latter. 

Strictly  speaking,  therefore,  the  canon  in  question  may  be  thought 
to  have  had  in  view  the  different  constitutions  of  parishes  or 

[  *ii6]  districts:  to  speak  of  parsons  *for  rectories,  vicars  for  vicarages, 
and  ministers  for  all  other  cases,  such  as  perpetual  curacies  or 
chapelries.  But  the  words  are  large  enough  to  embrace  such  a 
case  as  the  present,  where,  though  there  is  a  vicarage,  there  is  not 
for  the  present  purpose  any  vicar  (that  is  to  say,  the  person  who  is 
so  as  to  legal  title  is  virtually  amoved  for  the  time,  and  without 
power  to  perform  any  of  the  functions  of  his  office),  but  where 
there  is  still  a  minister,  not  merely  an  assistant  representing  the 
vicar,  but  one  who,  by  competent  authority  paramount  the  vicar, 
is  placed  in  the  parish  and  authorized  to  perform  all  the  spiritual 
and  ecclesiastical  duties  of  the  vicar  as  principal.  And,  as  the 
words  are  large  enough  to  embrace  this  case,  so  we  think  they 
ought  to  be  thus  applied,  considering,  even  in  the  present  time, 
how  important  it  is  that  the  appointment  of  the  clerk  should  be 
in  the  resident  and  officiating  minister,  upon  whom  he  is  to  attend, 
to  whom  he  is  to  be  assistant,  under  whom  he  is  to  perform  certain 
parts  of  the  services,  who  ought  to  have  the  direction  in  chief  of 
all  those  services,  and  who  therefore  ought  to  have  the  control 
over  the  clerk.  And  this  ground  is  strengthened  by  the  considera- 
tion that,  at  the  date  of  the  canon,  the  clerk's  services  were  deemed 
much  more  important  than  at  present.  So  that  a  good  under- 
standing between  him  and  the  minister  may  reasonably  be  expected 
to  have  been  provided  for  with  great  care. 

We  are  of  opinion,  therefore,  that  Mr.  Keeling  comes  within  the 
terms  of  the  canon,  and  that  we  are  not  prevented  from  so  holding 
by  the  narrow  terms  of  his  licence,  when,  looking  at  the  substance 
as  we  must  do,  we  see  that  he  is  both  actually  and  lawfully  for  the 
time  being  the  pastor  of  the  parish. 

[  117  ]  The  second  question  therefore  arises.  Whether  he  has  made  a 

good  appointment.     The  objection  is,  that  the  office  of  parish  clerk, 
(1)  In  canons  89  and  90. 

\ 
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in  the  absence  of  any  custom  to  the  contrary,  is  a  freehold  oflSce      Pi^deb 
for  life,  and  that  the  appointment  to  hold  during  the  suspension       Babb. 
changes  the  tenure.    The  suspension,  however,  may  endure  indefi- 
nitely ;  for  the  certificate,  such  as  to  satisfy  the  Archbishop,  may 
not  be  procured  during  the  life  of  the  suspended  vicar.    It  seems  to 
as,  therefore,  that  the  tenure  of  the  office  is  not  materially  altered. 

We  have  not  been  furnished  with  authorities,  nor  have  we  been 
able  to  find  any  expressly  in  point,  to  guide  us  to  the  decision  we 
have  arrived  at.  But,  on  the  principles  we  have  stated,  it  seems 
to  us  that  the  plaintiff  was  well  appointed. 

We,  therefore,  think  the  plaintiff  entitled  to  our  judgment.  But, 
as  it  follows  from  our  decision  on  the  first  point  that  Mr.  Keeling 
might  make  a  general  appointment  free  from  all  question  in  the 
usual  form,  it  may  be  well,  in  order  to  put  an  end  to  all  contro- 
versy, and  the  unseemly  disputes  in  the  parish  which  were 
mentioned  in  the  course  of  the  argument,  for  him  so  to  do. 

Rule  absolute. 
— —  •♦   ~— 

MACKENZIE  v.   SLIGO   RAILWAY  COMPANY.  iw*. 

ee  ormsby  gore.  ^j?Xl' 

(4 El.  ft  BL  119—122  ;  S.  0.  3  0.  L.  R  1 ;  24  L.  J.  Q.  B.  17  ;  1  Jur.N.S.  394  ;        pTi^l 

3W.  B.  10.)  ^        ■' 

A  creditor  of  a  Joint-stock  CompaDy,  having  obtained  judgment  against 
the  Company,  and  issued  execution  against  its  property  without  being  able 
to  obtain  satisfaction,  obtained  a  rule  niH  for  a  sci,  fa,  for  execution  under 
the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  16),  s.  36, 
against  a  shareholder,  to  the  extent  of  his  shares  not  paid  up.  It  appeared 
that  the  Company  was  in  process  of  being  wound  up ;  and  that,  though  it 
had  no  property  against  which  execution  could  issue,  a  considerable  sum 
stood  to  the  credit  of  the  official  manager.  The  Court  enlarged  the  rule 
till  it  should  be  ascertained  whether  this  sum  coidd  be  made  available  for 
satisfaction  of  the  judgment. 

Subsequently  it  appeared,  by  affidavits,  that  the  funds  in  the  hands  of 
the  official  manager  could  not  be  made  available  till  after  the  final  determina- 
tion of  disputes  between  different  classes  of  contributories ;  and  that  there 
was  no  prospect  of  tho^e  disputes  being  terminated  within  any  definite  time : 

Held,  that  the  existence  of  funds  which  might  ultimately,  under  the 
Winding-up  Acts,  be  made  available  for  the  payment  of  the  debt  was  not 
a  bar  to  the  proceeding  under  the  Companies  Clauses  Consolidation  Act, 
1845  (8  ft  9  Yict.  c.  16),  s.  36.  And  that,  under  the  (^umstanoes  of  this 
caae,  the  Court  would  not,  in  the  exeruise  of  its  discretion,  refuse  to 
interfere.    And  the  rule  was  made  absolute. 

Raymond,  in  last  Easter  Term,  obtained  a  rule  calling  on 
William  Bichard  Ormsby  Gore  to  show  cause  why  a  $cu  fa.  should 
not  issue  for  execution  ^against  him,  as  a  shareholder  in  the      [  *i2o  1 
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above  named  Company,  to  the  extent  of  his  shares  not  paid  up  for 
the  judgment  debt  and  interest  recovered  in  this  cause.  In  Trinity 
Term  (May  25th)  Wordawoi'th  showed  cause. 

By  the  afSdavits  then  used  on  both  sides,  it  appeared  that  the 
plaintiff  brought  his  action  and  recovered  judgment  against  the 
Company  for  8,027i.  16«.,  which  still  remained  unpaid,  and  that 
a  Ji.fa.  was  issued  in  April,  1854  ;  that  the  Company  had  then  no 
property,  or  goods,  which  could  be  taken  in  execution ;  and  that 
Mr.  Gore  was  a  shareholder,  and  calls  to  the  amount  of  8872. 10«. 
remained  unpaid  on  his  shares.  It  appeared,  however,  that  the 
Company  was  in  process  of  being  wound  up,  under  an  order  of  the 
Court  of  Chancery  made  before  the  passing  of  the  Joint-stock 
Companies  Winding-up  Amendment  Act,  1849 ;  and  that  a  sum  of 
8,0002.,  the  proceeds  of  calls  made  on  contributories,  stood  to  the 
credit  of  the  official  manager  in  the  Bank  of  England. 

On  these  affidavits,  the  Coubt  (l)  ordered  that  the  rule  should  be 
enlarged  till  the  first  day  of  this  Term,  in  order  that  an  attempt 
might  be  made  by  the  plaintiff  to  obtain  satisfaction  from  the  funds 
in  the  hands  of  the  official  manager,  with  leave  to  either  party 
to  file  additional  affidavits. 

Raymond  now  moved  to  make  the  rule  absolute,  on  an  affidavit, 
by  which  it  appeared  that  repeated  applications  had  been  made  on 
behalf  of  the  plaintiff  before  the  Master  in  Chancery,  but  that 
some  of  the  contributories  ^objected  to  fresh  calls,  on  the  ground 
that  sums  had  been  improperly  paid  by  the  directors  for  which  the 
funds  of  the  Company  were  not  properly  chargeable,  and  which 
therefore  ought  not  to  be  allowed  to  the  directors ;  and  that  the 
Master  had  refused  to  make  any  payment  on  account  of  the 
plaintiff's  claim  until  the  questions  between  the  various  classes  of 
contributories  were  finally  settled,  so  that  he  might  be  enabled  to 
ascertain  whether  it  would  be  necessary  to  apportion  the  amount 
of  a  further  call  rateably  or  otherwise;  and  that  the  plaintiff's 
advisers  believed  that  a  long  period  must  necessarily  elapse  before 
these  questions  could  be  settled,  or  the  plaintiff  obtain  anything 
from  that  source. 

Wordsworth  showed  cause : 

The  application  is  made  under  the  Companies  Clauses  Consoli- 
dation Act,  1846  (8  &  9  Vict.  c.  16),  sect.  86.    But  that  section 
(1)  Lord  Campbell,  Oh.  J.,  OoLE&moE,  Erle  and  Cromptok,  JJ. 
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only  authorizes  the  proceedings  against  the  shareholders  to  the 
extent  of  their  onpaid  calls,  if  execution  has  **  been  issued  against 
the  property  or  effects  of  the  Company,  and  if  there  cannot  be 
foond  sufficient  whereon  to  levy  such  execution."  Now  here  it  is 
not  denied  that  there  are  funds  which  will  be  available  for  the 
general  creditors.  Till  those  funds  are  exhausted,  an  individual 
creditor  has  no  right  to  this  special  remedy  under  the  Companies 
Clauses  Consolidation  Act,  1845. 

Raymond^  contrd,  was  not  called  upon  to  argue. 

LoBD  Campbbll,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  made  absolute. 

The  pendency  of  proceedings  under  the  Joint-stock  Companies 
Winding-up  Acts  does  not  absolutely  deprive  ^a  creditor  of  the 
Company  of  his  right  to  proceed,  under  the  Companies  Clauses 
Consolidation  Act,  1845,  against  the  shareholders  who  have  not 
paid  up  their  calls.  If,  indeed,  we  thought  that  there  was  a 
reasonable  prospect  of  the  creditor  obtaining  satisfaction  under  the 
provisions  of  those  Acts,  we  should,  in  the  exercise  of  our  discretion, 
refuse  to  interfere ;  but  there  is  no  prospect  in  this  case  of  any 
funds  being  available  within  any  definite  period.  Such  being  the 
case,  we  are  not  justified  in  withholding  from  this  creditor  the 
remedy  which  the  Legislature  has  given  him. 


CoLBBiDOB,  WiOHTMAN  and  Eblb,  JJ.  concurred. 
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Rule  absolute. 


REG.   V.  TRAFFOED(l). 

(4  El.  &  BL  122—132 ;  S.  C.  24  L.  J.  M.  0.  20;  1  Jur.  N.  S.  252.) 

The  mlee  of  a  benefit  building  society,  duly  constituted  under  stat.  6  &  7 
WilL  IV.  c  32  (2),  contained  a  rule  for  referring  all  disputes  between  the 
Society  and  its  members  to  arbitration.  The  rules  also  specified  the  terms 
on  which  each  member  should  obtain  fi-om  the  Society  the  amoimt  of  his 
shares  on  mortgage  of  building  premises,  and  the  terms  on  which  such 
members,  if  withdrawing  from  the  Society,  might  redeem  their  mortgages. 
A  dispute  arose  between  a  member,  withdrawing  from  the  Society,  and  the 
Society,  as  to  the  terms  on  which,  according  to  the  construction  of  these 
roles,  he  was  entitled  to  redeem  his  mortgage.    The  Society  refused  to 


(1)  Oted,  MuOeem  y.  Lord  (1879)  4 
App,  Cto.  182,  196,  48  L.  J.  Ch.  745, 
40  L.  T.  594 ;  Munidpalt  Ae,  Building 
Society  T.  Kent  (1884)  9  App.  Gas.  260, 


268,  53  L.  J.  Q.  B.  290,  51  L.  T.  6. 

(2)  Bepealed,  37  &  38  Yict.  c.  42, 
s.  7 ;  67  &  58  Vict.  o.  47,  s.  25  (2).  See 
now  59  &  60  Vict.  c.  26,  s.  68. 


1854. 
June  13, 

[122] 
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Bbo.        Geo.  IV.  e.  56,  is  incorporated  in  stat.  4  &  5  Will.  IV.  c.  40,  the 
Trafford.    form  in  the  schedule  to  the  former  Act  cannot  control  the  enact- 
ment in  stat.  4  &  5  Will.  IV.  c.  40,  s.  7.    The  form  must  be  viewed 
merely  as  a  precedent. 

(Crompton,  J. :  The  form  in  the  schedule  is  to  be  filled  up  ''as  the 
[  *129]       case  *may  be.'*     So  that  the  schedule  appears  to  give,  not  a  form 
to  be  followed  literally  and  exclusively,  but  a  precedent  to  be  varied 
to  suit  the  circumstances.) 

«  «  «  «  « 

Cowling  and  H.  J.  Hodgson,  in  support  of  the  rule : 

It  is  not  disputed  that  in  all  cases  in  which  arbitrators  would 
have  jurisdiction  the  justices  have  it ;  and,  therefore,  the  question 
is  whether  this  is  a  matter  which  ought  to  have  been  sent  to 
arbitration.  The  jurisdiction  of  the  arbitrators  is  confined  to 
disputes  between  the  Society  and  members  as  such.  Here  Bent 
had  withdrawn,  and  perhaps  ceased  to  be  a  member.  But  the 
main  objection  is,  that  this  is  a  dispute  arising,  not  from  the 
relation  of  member  and  Society  simply,  but  from  that  of  mortgagor 
[  •130  ]  and  mortgagee.  *  *  In  Seagrace  *v.  Pope  (i),  which  was  part  of 
the  same  suit  as  Fleming  v.  Self  (2),  Lord  Truro  elaborately 
investigates  all  the  Building  Society  Acts  and  rules,  and  decides 
upon  a  question  between  the  Society  and  a  share  owner  who  is  also 
a  mortgagee:  that  judgment  was  before  Yice-Ghancellor  Wood; 
and  it  cannot  therefore  be  supposed  that  the  judgment  of  the 
latter  was  hastily  adopted.  And  the  reasoning  is  quite  right.  The 
redemption  under  rule  18  is  a  process  not  only  requiring  a  com- 
plicated calculation,  but  involving  questions,  as  to  the  construction 
of  the  mortgage  deeds  and  the  laws  of  real  property,  very  unfit  for 
the  decision  of  justices.  Moreover,  to  redeem  a  mortgage,  there 
ought  to  be  machinery  for  bringing  the  proper  parties  before  the 
tribunal,  and  taking  the  proper  account.  It  might  well  be  that 
there  are  second  incumbrancers  on  the  equity  of  redemption  ;  the 
justices  cannot  hear  these :  and  yet  upon  their  rights  the  very 
nicest  questions  of  law  and  equity  may  arise. 

(Lord  Campbell,  Ch.  J. :  Yet  the  Legislature  may  have  thought 
it  better  that  those  matters  should  be  decided  offhand  at  the  risk 
of  being  decided  wrong,  than  that  the  societies  should  be  exposed 
to  expensive  litigation.) 

(1)  91  E.  R.  292  (1  D.  M.  &  G.  783).  (2)  1  Kay,  618. 
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If  such  was  the  intention  of  the  L^islature,  they  would  have  given        Bbg. 
the  justices  proper  machinery  for  administering  the  redemption    tkafford. 
suit.    Morrison  v.  Ghver{i)   was  decided  on  the  ground   "that 
matters  in  difference  between  the  Society  and  its  members,  in  the 
character  of  members,  can  alone  be  referred  to  arbitration." 

Cur.  adv,  vult. 

Eblb,  J.,  in  this  Term  (November  25th),  delivered  judgment :  [  131  ] 

In  this  case  a  rule  nisi  for  a  certiorari  to  remove  an  order  of  two 
justices  had  been  moved  for  on  the  ground  that  they  had  exceeded 
their  jurisdiction. 

The  application  was  made  on  behalf  of  mortgagees  in  trust  for  a 
benefit  building  society :  and  it  appeared  by  the  affidavits  that  John 
Bent,  a  member  of  that  Society,  had  mortgaged  certain  premises  to 
the  trustees  under  the  rules  of  the  Society,  and  claimed  to  redeem 
his  mortgage  for  a  less  sum  than  the  trustees  as  mortgagees  were 
willing  to  accept ;  that  John  Bent  had  then  claimed  to  refer  the 
question  to  arbitration,  according  to  the  statutes  referred  to  in  the 
argument,  and  upon  refusal  had  applied  to  two  justices,  under  the 
same  statutes,  who  had  made  the  order  in  question,  whereby  the 
mortgagees  were  ordered  to  deliver  up  the  mortgage  securities  upon 
the  payment  of  the  lesser  sum.    In  support  of  the  application,  it 
was  contended  that  the  claim  of  John  Bent,  as  mortgagor,  to  redeem 
his  mortgage  upon  the  disputed  terms  was  not  a  dispute  between 
the  Society  and  one  of  its  members  in  respect  of  mutual  rights  and 
duties,  arising  solely  out  of  that  relation  under  the  rules,  but  a 
dispute  between  mortgagee  and  mortgagor,  arising  out  of  an  inden- 
ture of  mortgage  containing  only  incidentally  a  reference  to  the 
rules  of  the  Society.    That  questions  upon  rights  to  lands,  arising 
out  of  a  mortgage,  are  within  the  jurisdiction  of  the  Courts  at 
Westminster,  although  the  mortgage  should  be  made  according  to 
the  rules  of  a  benefit  building  society,  and  although  the  point  in 
question  really  should  be  the  construction  of  one  of  those  rules ; 
and  that,  if  these  questions  were  within  the  superior  ^jurisdiction,       [  •132] 
the  justices  had  no  authority  to  make  the  order  in  question. 

We  are  of  this  opinion.  In  Cutbill  v.  Kingdom  (2),  in  the 
Exchequer,  that  Court  took  this  view  of  a  claim  on  behalf  of  a 
Iienefit  building  society  in  respect  of  a  breach  of  covenant.  In 
Fleming  v.  Self  {3)  the  Lord  Chancellor  took  the  same  view  with 

(1)  80  B.  R  645, 656  (4  Ez«  430, 444).      in  accoi-dance  with  the  judgment  of 

(2)  74  B.  B.  72M(1  Ex.494).  Wood,   V.-C.  in  Fleming  v.   Self,    1 
(.3)  98  B.  B.  414  (3  D.  M.  &  G.  997),      Kay,  518. 
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Beg.         respect  to  a  question  arising  upon  a  mortgage  to  a  benefit  building 

Tbapford.     society,  and  cites  two  cases  in  which  Lord  Cottbmham  and  Lord 

Truro  had  acted  on  the  same  view  of  the  law.     We  therefore  think 

that  on  principle  as  well  as  on  authority  this  rule  should  be  made 

absolute. 

As  the  certioi'ari  is  granted  on  the  ground  of  excess  of  jurisdiction, 
it  would  be. extrajudicial  to  say  more  upon  the  construction  of  the 
rule  here  in  question  than  that  we  do  not,  as  at  present  advised, 
concur  in  the  view  represented  in  the  aflfidavits  to  have  prevailed 

before  the  justices  below. 

Ride  absolute. 


18S*.  GURNEY   V.   WOMERSLEY(l). 

Aov.  4. 
(4  El.  &  Bl.  133—144 ;  S.  C.  3  C.  L.  B.  3 ;  24  L.  J.  Q.  B.  46 ;  1  Jur.  N.  S.  328.) 

r  1  v\  1 

'-    '     -'  Action    for   money  received.     Plea:    Never  indebted.    Plaintiffs    and 

defendants  were  both  money-dealers  and  bill-brokers  in  London.  A.  was 
a  customer  of  defendants.  N.  &  Co.  were  a  firm  of  high  repute  in  London. 
A.  brought  to  defendants  for  discount  an  acceptance  of  N.  &  Co.  Defen- 
dants took  it  to  plaintiffs  for  discount,  but  refused  themselves  to  indorse  or 
guarantee  the  bill.  Plaintiffs  agreed  to  take  it  at  the  ordinary  rate  of 
discount,  expressly  on  the  credit  of  N.  &  Co.'s  name,  and  gave  defendants 
their  cheque  for  the  amount,  and  defendants  gave  their  own  cheque  to  A. 
for  the  amount- at  a  higher  rate  of  discount.  After  this,  several  other 
acceptances  of  N.  &  Co.  were  discoimted,  in  the  same  manner.  All  these 
were  genuine  and  were  honoured.  A.  afterwards  brought  to  defendants 
what  purported  to  be  a  bill  drawn  on  N.  &  Co.  for  3,050/.,  indorsed 
specially  to  A.,  and  accepted  by  N.  &  Co.  It  was  carried  by  defendants  to 
plaintiffs,  who  agreed  to  take  it.  Defendants  then  procured  A  to  indorse 
it  in  blank,  gave  it  to  plaintiffs,  received  their  cheque  for  the  proceeds  less 
discount  at  one  rate,  and  gave  A.  their  own  cheque  for  the  proceeds  less 
discount  at  a  higher  rate.  It  turned  out  that  all  the  names  on  this  bill, 
except  A-'s  own,  were  forgeries.  A.  was  convicted  of  the  forgery,  and 
became  bankrupt.  The  action  was  brought  to  recover  the  amount  given 
by  plaintiffs  for  this  bill. 

At  the  trial  it  was  proved  that  in  London  all  bill-brokers  are  also  money- 
dealers,  themselves  discounting  bills  with  their  own  money  for  their 
customers.  Sometimes  a  bill-broker  does  not  discount  a  bill  himself,  but 
finds  a  capitalist  who  will  take  the  bill,  without  recourse  to  the  bill-broker. 
In  such  cases,  the  customer  is  never  introduced  to  the  capitalist,  but  the 
capitalist  gives  his  cheque  to  the  bill-broker  for  the  amount  of  the  bill  less 
the  discount  agreed  on  between  the  bill-broker  and  capitalist,  and  the  bill- 
broker  gives  his  cheque  to  the  customer  for  the  amount  of  the  bill  less  the 
discount  agreed  on  between  the  bill-broker  and  customer  :  which  rates  of 
discount  are  not  the  same. 

The  Judge  told  the  jury  that,  on  the  undisputed  facts,  though  there  was  no 
indorsement  or  guarantee  and  therefore  no  warranty  of  the  solvency  of  the 
parties  to  the  bill,  there  was  a  total  failure  of  consideration,  and  plaintiffs 

(1)  Cited,  Kefmedy  v.  Panama,  <Crc.  Mail  Co,  (1867)  L.  E.  2  Q.  B.  580,  587, 
36  L.  J.  Q.  B.  260,  17  L.  T.  62. 
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were  entitled  to  recover  back  the  money  paid  for  the  bill  from  the  party       Gubnbt 
with  whom  the  transaction  was.    And  he  left  it  to  the  jury  to  say  whether  r, 

the  transaction  was  one  between  plaintiffs  and  defendants,  or  one  between  Womkbslky. 
plaintiffs    and  A.   through  defendants  as  agents  merely.     Verdict  for 
plaintiffs. 

On  a  motion  for  a  new  trial : 

Held,  1st.  That  the  verdict  was  justified  by  the  evidence,  and  that,  in 
such  cases,  the  contract  is  between  the  capitadist  and  bill-broker,  and  not 
between  the  capitalist  and  the  bill-broker's  customer. 

2nd.  That,  though  A.*s  indorsement  was  genuine,  and  there  was  so  far 
recourse  on  the  bill,  yet  that  the  undisputed  facts  showed  that  the  bill  was 
taken  as  an  acceptance  of  N.  &  Co.,  and  that  the  genuineness  of  their 
acceptance  was  the  essence  of  the  description  ;  and  that  consequently  the 
direction  that  there  was  a  total  failure  of  consideration  was  right. 

Hule  refused. 

Action  for  money  had  and  received,  and  on  accounts  stated. 
Plea :  Never  indebted. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  London  sittings  [  134  ] 
after  last  Trinity  Term,  it  appeared  that  the  plaintiffs  are  money- 
dealers  and  bill-brokers,  carrying  on  business  on  a  large  scale  in 
London  under  the  firm  of  Overend,  Gumey  &  Co.  The  defendants 
are  also  money-dealers  and  bill-brokers,  carrying  on  business  in 
London  under  the  firm  of  Womersley  and  Burt. 

On  the  17th  December,  1858,  Womersley  and  Burt  brought 
to  Overend,  Gumey  &  Co.  for  discount,  what  purported  to  be  a 
foreign  bill  of  exchange,  drawn  at  Calcutta  by  J.  Le  Brun  on  P.  and 
C-  Van  Notten  of  London,  for  8,050{.,  payable  ninety  days  after 
sight  to  the  order  of  T.  Dupont  of  Paris,  indorsed  specially  by 
T.  Dupont  to  W.  B.  Anderson,  and  accepted  by  P.  and  C.  Van 
Notten.  At  the  time  when  the  bill  was  offered  for  discount  it  did 
not  bear  the  indorsement  of  Anderson.  Overend,  Gurney  &  Co. 
agreed  to  discount  the  bill;  and  the  bill  was  taken  away  by 
Womersley  and  Burt,  and,  on  the  same  morning,  was  left  with 
Overend,  Gumey  &  Co.  indorsed  in  blank  by  W.  B.  Anderson.  A 
discount  ticket  was  made  out,  in  the  manner  usual  in  business 
(which  is  explained  hereafter),  showing  the  amount  of  the  bill 
less  the  discount,  viz. :  8,011i.  19«.  Id.,  and  sent  with  Overend, 
Gumey  A  Co.'s  cheque  for  that  amount  to  Womersley  and  Burt. 
The  cheque  was  paid  by  them  into  their  own  banker's ;  and  it  was 
duly  honoured. 

Shortly  afterwards,  it  was  discovered  that  Le  Brun  the  supposed 
drawer,  and  T.  Dupont  the  supposed  first  indorser,  were  fictitious 
persons;  and  that  the  supposed  acceptance  of  P.  and  C.  Van 
Notten,  who  were  a  firm  of  high  standing  in  London,  was  a  forgery 
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GuBNBY      committed  by  Anderson.      Anderson  was  tried  for  forgery,  and 
WoMBESLBY.   convicted  ;  and  he  was  made  a  bankrupt. 

[  135  ]  The  present  action  was  brought  to  recover,  from  the  defendants, 

the  amount  of  the  plaintiffs*  cheque  of  S,011{.  Ids.  Id.  given  for 
this  bill.  It  was  not  suggested  that  either  the  plaintiffs  or  defen- 
dants had,  at  the  time  of  the  discount,  knowledge  or  me^ns  of 
knowledge  that  the  bill  was  a  forgery.  The  plaintiffs'  case  was 
that,  they  having  given  the  money  for  an  acceptance  of  P.  and  G. 
Van  Notten,  and  what  they  took  as  such  proving  not  to  be  such 
an  acceptance,  there  was  a  total  failure  of  consideration.  The 
defendants  contended  that,  the  indorsement  of  W.  B.  Anderson 
being  genuine,  and  there  being  recourse,  such  as  it  was,  on  that 
indorsement  against  his  estate,  the  instrument  was  to  some  extent 
a  bill,  and  the  consideration  for  the  money  had  not  in  point  of  law 
totally  failed.  They  also  contended  that  in  this  transaction  they 
were  only  brokers,  acting  as  agents  for  W.  B.  Anderson ;  that  the 
contract  was  between  Overend,  Gumey  &  Co.  and  Anderson ;  and 
that  the  price  was  to  be  recovered  back,  if  at  all,  from  Anderson  and 
not  from  the  defendants.  On  this  latter  defence,  which  was  that 
principally  relied  on  at  the  trial,  evidence  was  given,  on  both  sides, 
both  as  to  the  general  course  of  business  of  money-dealers  and  bill- 
brokers  in  London,  and  as  to  the  particular  transactions  between 
those  two  firms  of  Overend,  Gumey  .&  Go.  and  Womersley  and  Burt. 
The  result  of  this  evidence  was  to  show  that  the  business  of  a 
bill-broker,  strictly  speaking,  that  is,  a  trade  confined  entirely  to 
acting  as  agent  between  the  holder  of  the  bill  wishing  to  get  it  dis- 
counted and  the  capitalist  willing  to  invest  his  money  in  the  discount 
of  such  securities,  is  no  longer  known  in  the  city ;  but  that  those 
who  are  now  called  bill-brokers  are  also  money-dealers,  and  discount 
[  *136  ]  bills  with  their  own  money.  *When  a  money-dealer  agrees  to 
discount  a  bill,  it  is  the  usual  course  of  business  to  make  out  a 
ticket  of  the  discount,  which  states  the  name  of  the  customer,  the 
day  when  the  bill  will  become  due,  and  its  amount.  It  then  specifies 
the  amount  which  the  discount,  for  so  many  days  as  the  bill  has  to 
run,  comes  to  at  the  agreed  rate  of  discount,  and  the  amount  of  the 
commission,  if  there  is  any,  and  the  sum  which,  after  these  are 
deducted,  balances  the  amount  of  the  bill.  This  ticket  is  attached 
to  the  money-dealer's  crossed  cheque  for  the  balance ;  which  cheque 
is,  in  practice,  always  drawn  payable,  not  to  any  particular  name, 
but  to  a  number  or  bearer ;  and  the  cheque  with  the  ticket  attached 
is  given  to  the  customer.    Most  money-dealers  at  times  require 
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advances  for  themselves,  which  they  obtain  from  other  money-  gubnsy 
dealers,  frequently  by  rediscounting  particular  bills,  which  the  wombbsley. 
borrowing  money-dealer  indorses  to  the  person  making  the  advance ; 
and  frequently  by  depositing  a  considerable  number  of  bills  at  once 
as  a  security  for  one  sum  advanced ;  in  which  case,  if  the  bills  do 
not  bear  the  indorsement  of  the  borrowing  money-dealer,  it  is  usual 
for  him  to  give  a  written  guarantee  that  the  bills  will  be  duly 
honoured.  But  it  is  also  usual  with  money-dealers  and  bill-brokers, 
when  a  customer  brings  a  bill  of  a  larger  amount  than  it  is  con* 
venient,  for  any  reason,  to  take  at  the  time,  for  the  money-dealer 
and  bill-broker  to  endeavour  to  find  some  other  money-dealer 
willing  to  discount  the  bill  on  the  strength  of  the  names  on  it, 
without  having  the  indorsement  or  guarantee  of  the  first  money- 
dealer.  If  he  succeeds,  the  customer  is  never  introduced  to  the 
money-dealer  who  makes  the  *advance ;  but  the  money-dealer  C  *^^^  ] 
making  the  advance  makes  out  the  discount  ticket  in  the  name  of 
the  money-dealer  who  negotiates  the  transaction  with  him,  and 
gives  his  cheque  to  him,  exactly  in  the  same  manner  as  in  cases  in 
which  the  latter  indorses  or  guarantees  the  bill ;  and  the  inter- 
mediate money-dealer  makes  out  to  the  customer  a  distinct  discount 
ticket,  in  which  sometimes  the  rate  of  the  discount  is  higher  than 
that  contained  in  the  first  ticket,  sometimes  there  is  in  addition  a 
commission  charged  ;  sometimes  both :  but  always  the  amount  of 
the  cheque  which  is  attached  to  it  is  less  than  the  cheque  received 
from  the  money-dealer  who  made  the  advance.  The  difference  forms 
the  intermediate  money-dealer's  remuneration  in  the  transaction : 
there  is  no  fixed  usage  as  to  its  amount,  which  varies  according  to 
the  state  of  the  money  market,  and  the  agreement  of  the  parties. 

It  appeared  that  Anderson  had  had  real  dealings  with  P.  and  C. 
Van  Notten,  and  had  previously  discounted  with  Womersley  and 
Burt  several  of  their  genuine  acceptances  for  comparatively  small 
sums.  On  the  7th  October  he  brought  to  them  three  genuine 
such  acceptances,  amounting  together  to  8,8011.  1«.  Womersley 
and  Burt  had  laid  down,  as  a  rule  regulating  their  business,  that 
they  would  not  advance  money  on  any  one  transaction,  beyond  a 
certain  limit,  which  this  sum  exceeded.  Instead  therefore  of  dis- 
ooanting  these  bills  themselves,  they  desired  Anderson  to  leave 
them  with  them.  The  three  bills  were  taken  to  Overend,  Gumey 
«&  Go.  by  Womersley  and  Burt.  Womersley  and  Burt  were  asked 
if  they  would  indorse  or  guarantee  the  bills,  but  declined  to  do  so. 
The  partner  in  the  firm  Overend,  Gurney  &  Co.,  who  was  conducting 
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GuRNEY      the  transaction,  observed  that  P.  and  C.  *Van  Notten  were  the 
WoMERSLEY.    acceptors,  and  that  Overend,  Gurney  &  Co.  would  discount  their 

[  'iss  ]  acceptance  at  6J  per  cent.,  being  the  rate  at  which  the  Bank  of 
England  then  discounted  the  best  bills,  without  any  indorsement 
or  guarantee  from  Womersley  and  Burt,  and  jestingly  added  that, 
for  an  extra  half  per  cent.,  they  would  agree  not  to  have  recourse 
against  any  of  the  other  parties.  Accordingly,  the  discount  ticket 
was  made  out  by  Overend,  Gurney  &  Co.  to  Womersley  and  Burt, 
deducting  discount -at  the  rate  of  5^  per  cent,  per  annum  for  the 
time  these  bills  had  to  run ;  and  Overend,  Gurney  &  Co.'s  cheque 
was  given  for  the  balance,  which  was  8,285{.  2«.  8d.  Womersley 
and  Burt  made  out  a  separate  discount  ticket  from  them  to  Anderson, 
deducting  discount  at  the  rate  of  6  per  cent,  per  annum,  and  gave 
him  their  cheque  for  3,2832.  ISs.  9d.  The  difference  between  those 
two  cheques,  viz.  IZ.  8«.  lid.,  formed  the  remuneration  of  Womersley 
and  Burt.  After  this,  several  other  genuine  acceptances  of  P.  and 
C.  Van  Notten  were  discounted  for  Anderson  in  the  same  manner, 
the  parties  assuming  tacitly  that  the  transactions  were  on  the  same 
footing  as  the  first.  In  each  case  Overend,  Gurney  &  Co.  took  the 
discount  which  at  the  time  was  the  Bank  of  England  rate;  and 
Womersley  and  Burt  in  each  case  made  out  a  separate  ticket  at  a 
different  rate,  and  gave  their  own  cheque  to  Anderson.  All  these 
bills  were  duly  honoured. 

On  the  17th  December,  when  the  forged  bill,  the  subject  of  this 
action,  was  brought,  Overend,  Gurney  &  Co.  made  out  the  ticket 
at  the  rate  of  5  per  cent.,  in  the  name  of  Womersley  and  Burt,  and 
gave  their  cheque  for  the  balance,  viz.  3,011{.  19«.  Id.  Womersley 
and  Burt  made  out  the  ticket  from  them  to  Anderson  at  the  rate 

[  "^iss  ]  *of  6  per  cent,  discount,  and  also  charged  him  ^  per  cent,  commission 
on  the  amount  of  the  bill,  and  gave  him  their  cheque  for  the  balance, 
viz.  2,9892. 28.  5d. ;  so  that  on  this  transaction  they  were  to  receive 
a  remuneration  of  22Z.  17s.  2d.  On  each  of  these  occasions  the 
transaction  was  entered  in  Overend,  Gurney  Je  Co.'s  books  as  a 
discount  to  Womersley  and  Burt,  and  in  Womersley  and  Burt's 
books  as  a  discount  by  Overend,  Gurney  &  Co.  and  also  as  a  discount 
to  Anderson. 

The  Lord  Chief  Justice  told  the  jury  that  a  person  who  gets  a 
bill  discounted,  if  he  does  not  indorse  or  guarantee  the  bill,  is  not 
liable  for  the  solvency  of  the  parties  to  the  bill ;  but  that,  if  it  turns 
out  to  be  not  a  genuine  bill,  he  is  liable,  as  there  is  a  complete 
failure  of  consideration.    He  told  the  jury  that  in  this  case  there 
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was  a  complete  failure  of  consideration,  and  directed  them,  if  they      Gubney 
thoaght  that  the  discount  was  a  transaction  between  the  plaintiffs  womebslet. 
and  the  defendants,  to  find  for  the  plaintiffs ;  but,  if  they  thought 
it  a  transaction  between  the  plaintiffs  and  Anderson  through  the 
agency  of  the  defendants,  they  should  find  for  the  defendants.    The 
jury  found  for  the  plaintiffs. 

BramweU  now  moved  for  a  rule  nisi  for  a  new  trial : 

There  was  evidence  that  the  transaction  was  one  between  Overend, 
Gumey  &  Co.  and  Womersley  and  Burt  as  principals ;  and,  that  being 
so,  it  was  a  proper  question  for  the  jury  to  say  whether  the  trans- 
action was  of  that  nature  or  not.  But  the  verdict  was  not  justified 
by  the  evidence.  The  jury  ought  to  have  attached  more  weight  to 
the  refusal  of  Womersley  and  Burt  to  become  responsible  for  the 
bills  at  the  time  they  were  discounted,  which  is  ^strong  evidence  [  *^^^  1 
that  they  were  not  intended  by  either  party  to  be  responsible  as 
principals. 

And  there  was  a  misdirection  in  telling  the  jury  that,  supposing 
the  defendants  to  be  principals,  they  were  liable,  as  having  received 
money  on  a  consideration  which  had  wholly  failed.  As  the  defen- 
dants did  not  indorse  the  bill,  and  had  refused  to  guarantee  it,  it 
is  clear  that  there  was  no  warranty  beyond  that  which  the  law 
implies.  It  may  very  well  be  that,  as  laid  down  in  Oompertz  v. 
Bartlett  (i),  he  who  sells  a  specific  article,  as  answering  a  particular 
description,  is  liable  to  refund  the  price  if  it  turns  out  that  the 
article  does  not  answer  that  description.  But  it  is  to  beg  the 
question,  to  say  that  this  was  the  discount  of  a  bill  as  being  an 
acceptance  of  P.  and  G.  Van  Notten.  Presumably  the  defendants 
should  be  taken  to  warrant. only  those  things  within  their  own 
knowledge,  and  to  warrant  only  that  the  instrument  they  offered  as 
a  bill  was  a  bill ;  and  it  was  so ;  for  Anderson's  indorsement,  the 
only  one  within  the  defendant's  knowledge,  was  genuine.  The 
case  in  this  respect  resembles  Chandelor  v.  Lopus  (2),  where  the 
stone  was  innocently  sold  under  the  supposition  that  it  was  a  bezoar 
stone.  There,  it  being  a  stone,  though  not,  as  was  supposed,  a 
l>ezoar  stone,  the  vendor  was  held  not  liable.  Here  it  was  a  bill, 
thoagh  not  so  good  as  was  supposed.  The  plaintiffs  must  go  so 
far  as  to  say  that,  if  P.  and  G.  Van  Notten's  acceptance  had  been 
genuine,  but  the  drawer's  name  fictitious,  the  defendants  would 
have  been  equally  liable. 

(1)  95  B.  B.  851  (2  £1.  A  Bl.  849).  (2)  Cro.  Jao.  4. 
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GuBNEY  (LoBD  Campbell,  Gh.  J. :  The  evidence  showed  that  it  was  entirely 

wousBSLET.  on  the  faith  of  P.  and  C.  Van  Notten's  acceptance  that  the  plaintiffs 
[  *141  ]  discounted  the  bills.  No  doubt,  if  the  *facts  that  the  indorsement 
of  Anderson  was  genuine,  and  that  the  holder  of  the  bill  might 
have  recourse,  such  as  it  was,  against  his  estate,  made  a  difference, 
there  was  a  misdirection ;  for  I  laid  it  down  as  law  that,  under  the 
undisputed  circumstances,  there  was  a  total  failure  of  consideration.) 

Coleridge,  J. : 

I  am  of  opinion  that  there  should  be  no  rule.  First  as  to  the 
verdict  being  against  evidence.  My  Lord  Chief  Justice  is  not 
dissatisfied  with  the  verdict;  and  there  certainly  was  ample 
evidence  to  support  it :  there  were  circumstances  well  worthy  of 
consideration  the  other  way;  of  which  that  which  made  the 
strongest  impression  on  my  mind  was  the  fact  that  there  were 
some  bills  indorsed  or  guaranteed  by  the  bill-brokers,  and  others 
which  they  did  not  guarantee.  But  this  may  be  explained  by 
reference  to  the  amount  of  the  bills,  or  the  credit  of  the  parties  to 
them.  I  therefore  think  that  the  verdict  should  not  be  disturbed 
on  the  ground  that  it  is  against  evidence. 

As  to  the  supposed  misdirection.  The  vendor  of  a  specific 
chattel,  it  is  not  disputed,  is  responsible  if  the  article  be  not  a 
genuine  article  of  that  kind  of  which  the  seller  represents  it  to  be. 
And  the  question  raised  really  is,  what  is  the  extent  of  the  want  of 
genuineness  for  which  he  is  responsible?  Without  laying  down 
the  limits,  it  is  clear  to  me  that  this  case  fell  much  within  them. 
In  effect  here  the  defendants  said  to  the  plaintiffs,  will  you  take, 
without  recourse  to  us,  this  bill  which  purports  to  bear  the  accept- 
ance of  P.  and  C.  Van  Notten  ?  By  doing  so  they  represented  it  to 
be  their  acceptance,  as  it  purported  to  be,  and  sold  it,  as  answering 
[  *142  ]  that  description.  That  being  so,  the  case  is  not  so  ^strong  as  the 
bar  of  brass  sold  as  a  bar  of  gold,  mentioned  in  Oompertz  v. 
Bartlett  (i),  or  of  the  altered  navy  bill  in  Jonea  v.  Ryde  (2). 

WiGHTMAN,  J. : 

There  was  abundant  evidence  that  the  defendants  acted  as  prin- 
cipals in  the  transaction  ;  and  the  verdict  ought  not  to  be  disturbed 
on  that  point. 

As  to  the  other  point,  it  is,  in  substance,  that  the  plaintiffs  really 
obtained  an  article  of  the  kind  which  the  defendants  professed  to 

(1)  95  E.  E.  856  (2  EL  &  Bl.  854).  (2)  15  E.  E.  661  (5  Taunt.  488). 
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sell,  namely  a  genuine  bill,  and  that  there  was  no  warranty  that  Gurney 
every  signature  on  the  bill  was  genuine.  I  think  that  the  evidence  womebsley. 
showed  that  the  defendants  professed  to  sell  a  genuine  bill  accepted 
by  P.  and  C.  Van  Notten.  It  was  upon  the  genuineness  of  that  accept- 
ance that  the  plaintiffs  entirely  relied  for  their  security.  That 
being  so,  I  cannot  distinguish  this  case  from  those  referred  to  by 
my  brother  Golbridoe.  In  considering  whether  a  defect  in  an  article 
renders  it  not  an  article  of  the  kind  of  which  it  was  represented  to 
be  on  the  sale,  or  is  merely  a  breach  of  a  collateral  warranty,  much 
must  depend  upon  the  special  circumstances  and  terms  of  the  sale. 
Here  I  think  that  the  bill,  not  being  an  acceptance  of  P.  and  G.  Van 
Notten,  fails  in  what  was  the  substance  of  the  description  by 
which  it  was  held. 

My  brother  Eble,  who  has  left  the  Gourt,  authorises  me  to  say 
that  he  concurs. 

Lord  Gampbell,  Gh.  J. : 

I  agree  that  no  rule  should  be  granted  in  this  case.  The  verdict 
of  the  jury  finds  that,  in  cases  of  this  sort,  in  London,  when  a  bill- 
broker  takes  a  bill  to  a  capitalist,  and  gets  it  discounted,  the 
^transaction  is  between  the  capitalist  and  the  bill-broker,  and  not  [  *W6  ] 
between  the  capitalist  and  the  bill-broker's  customer.  And,  so  far 
from  being  against  evidence,  the  verdict  was  founded  on  evidence  to 
my  mind  justifying  no  other  conclusion.  There  is»  in  practice,  one 
advice  note  or  discount  ticket  made  out  between  the  capitalist  and 
the  bill-broker,  and  another  made  out  between  the  bill-broker  and 
the  customer.  The  rates  of  interest  at  which  the  bill  is  discounted 
are  different,  and  bear  no  fixed  relation  to  each  other ;  and  it  is 
quite  immaterial  to  the  customer  whether  the  bill-broker  takes  the 
bill  because  he  has  got  funds  of  his  own  which  he  is  willing  to 
invest  in  discounting  it,  or  because  he  has  found  a  capitalist  willing 
to  discount  it  on  terms  that  will  leave  him  a  profit.  In  this  case, 
the  fact,  that  there  were  distinct  and  separate  contracts,  one  between 
the  plaintiffs  and  the  defendants,  and  the  other  between  the 
defendants  and  Anderson,  seems  to  me  established  most  clearly. 

As  to  the  other  objection:  I  am  of  opinion  that,  though  the 
defendants,  by  not  indorsing  or  guaranteeing  the  bill,  preserved 
themselves  from  warranting  the  solvency  of  any  of  the  parties,  yet 
they  did  undertake  that  the  instrument  was  what  it  purported  to 
be.  It  is  not  disputed  that  in  fact  the  discount  of  their  bill  by  the 
plaintiffs  was  solely  on  the  faith  of  its  being  an  acceptance  of  P.  and 
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C.  Van  Notten,  which  it  was  not ;  and  in  consequence  of  its  not  being 
so  it  was  valueless.  The  possibility  of  recourse  against  the  estate  of 
Anderson,  a  convict  and  a  bankrupt,  did  not  prevent  there  being  a 
total  failure  of  consideration. 

Ride  refused. 


1854. 
Nor.  7. 

[144] 


[  *Ub  ] 


BAKER  V.  MARSH  (1), 

(4  El.  &  Bl.  144—147 ;  S.  C.  3  C.  L.  R.  343 ;  24  L.  J.  Q.  B.  1 ;   1  Jur.  N.  S.  44 ; 

3  W.  R  13.) 

Action  for  a  penalty  for  acting  as  councillor  in  a  borough  divided  into 
fewer  than  four  wards,  after  ceasing  to  be  qualified.  Plea :  Not  guilty. 
Defendant  after  his  election  acted  at  a  time  when  his  only  qualification  was 
being  rated  as  occupier  of  a  house  in  the  borough.  In  the  rate  book  the 
gross  estimated  value  at  which  he  was  rated  was  15/.,  and  the  rateable 
value  11^  5$,  Verdict  for  plaintiff  with  leave  to  move  to  enter  verdict  fdr 
defendant : 

Held,  that  he  was  not  rated  upon  the  annual  value  of  15/.  within  the 
meaning  of  stat.  5  &  6  Will.  IV.  c.  76,  s.  28  (2).  And  the  Court  refused 
a  rule. 

Debt  for  penalty  of  502.,  for  acting  as  councillor  for  the  borough 
of  Barnstaple,  being  a  borough  *mentioned  in  sect.  1  of  Schedule 
(A.)  to  stat.  5  &  6  Will.  IV.  c.  76  (2)^  after  defendant  had  ceased  to 
be  qualified.     Flea :  Not  guilty.     Issue  thereon. 

On  the  trial  at  the  last  Summer  Assizes  for  Devonshire,  before 
Coleridge,  J.,  it  appeared  that  the  defendant  was  elected  councillor 
in  1852,  being  then  occupier  of  a  house  in  the  borough,  the  gross 
estimated  rental  of  which  was  SOZ.  and  the  rateable  value  22Z.  10s. 
In  1853  the  defendant's  father,  John  Marsh,  came  to  reside  in  the 
same  house,  and  became  also  occupier  of  the  house.  The  entry  in 
the  rate  book  in  November,  1858,  was  as  follows : 


OccQpier. 

Description  of 
Property. 

Situation  of 
Property. 

Qross  estimated 
rental. 

Rateable 
valne. 

J.  B.  Marsh. 
John  Marsh. 

House. 
House. 

Square. 
Square. 

16^. 
15Z. 

11/.  5«. 
Ill,  5s. 

After  this  the  defendant  acted,  having  no  other  qualification  than 
that  which  he  had  as  occupier  of  this  house. 
For  defendant  it  was  proved  that,  in  1835,  the  Poor  Law  Com- 


(1)  Cited,  Smith  v.  Birmingham  Cor 
poratioii  (1883)  11  Q.  B.  D.  195,  203, 
52  L.  J.  M.  C.  81,  49  L.  T.  25. 


(2^  Bepealed,  45  &  46  Vict.  c.  50, 
s.  5.  See  now  s.  11  (2)  (c)  of  the 
repealing  Act. 
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missioners  by  their  first  general  order  gave  a  form  of  rating,  which 
was  in  force  at  the  time  when  stat.  5  &  6  Will.  IV.  c.  76  (1),  received 
the  Boyal  assent.  The  entry  in  the  rate  book  in  that  year,  as 
respects  the  house  now  occupied  by  the  defendant,  was  as  follows : 


Bakeb 

r. 
Mabsh. 


Name  of 
Occupier. 

Number 
of  Vote. 

Name  of 
Owner. 

Description 
of  Property. 

Name  of  bouse, 
or  situation. 

Rental,  or 
annual  value. 

Amount  at  which 

the  property  is 

assessed. 

Amy  Chederton. 

Boberts. 

House. 

Square. 

48/. 

242. 

Barnstaple,  by  sect.  1  of  Schedule  (A.)  to  stat.  5  &  6  Will.  IV. 
c.  76  (l),  has  two  wards. 

The  learned  Judge  directed  a  verdict  for  the  plaintiff,  with  leave 
to  move  to  enter  a  verdict  for  the  defendant. 

Montague  Smith  now  moved  accordingly :  [  1*6  ] 

The  qualification  of  a  councillor  is  given  by  stat.  5  &  6  Will.  IV. 
c.  76,  s.  28  (1) :  and  the  part  bearing  on  the  present  question  is  that 
which  gives,  as  one  of  the  qualifications  of  a  councillor  in  a  borough 
divided  into  fewer  than  four  wards,  that  he  "  be  rated  to  the  relief 
of  the  poor  in  such  borough  upon  the  annual  value  of  not  less  than 
15{."  The  question  is,  what  is  the  meaning  of  those  words.  Now 
the  form  of  assessment  which  was  in  force  in  1835  gives  two 
columns,  one  of  the  "rental,  or  annual  value,"  the  other  of  the 
"  amount  at  which  the  property  is  assessed."  The  present  rate,  if 
made  out  in  that  form,  would  give  ISL  as  the  annual  value  of  the 
defendant's  house ;  and,  if  the  statute  refers  to  that  annual  value, 
the  defendant  is  qualified.  It  would  narrow  the  franchise  if  the 
words  in  the  Act,  "annual  value,"  are  to  be  construed  as  equivalent 
to  "  the  amount  at  which  the  property  is  assessed,"  which  in  the 
form  of  rate  then  in  force  formed  a  different  column. 

Lord  Campbell,  Gh.  J. : 

I  will  not,  in  construing  the  Act,  be  influenced  by  considering 
whether  the  construction  I  put  upon  it  will  make  the  franchise 
high  or  low ;  but  solely  by  seeing  whether  it  declares  the  intention 
of  the  Legislature,  which  in  this  case  seems  to  me  clearly  expressed. 
The  intention  seems  to  me  to  be  that  the  value  of  the  property  is 
to  be  "  the  annual  value  "  "  upon  "  which  the  councillor  is  rated. 
That  is  not  the  gross  *estimated  value  of  the  property,  but  the  [  *U7  ] 
(1)  See  note  (2),  p.  398. 
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bakkk       value  on  which,  after  making  the  proper  dedactions,  the  occupant 
Maibbh.      18  rated. 

COLKBIDGB,  J. : 

I  am  of  the  same  opinion.  The  words  of  the  Act,  "  rated  to  the 
relief  of  the  poor  in  such  borough  upon  the  annual  value  of  not  less 
than  15/.,"  seem  to  me  exactly  equivalent  to  saying  ^t  the 
premises  in  respect  of  which  he  is  rated  should  be  of  the  rateable 
value  of  not  less  than  152.  The  two  phrases  are  used  in  different 
Acts ;  but  in  both  the  intention  of  the  Legislature  was  to  express 
the  real  net  value,  after  deducting  outgoings,  on  which  the  rate  is 
assessed. 


WioHTMAN,  J.  concurred  (i). 


Rtde  refused. 


1864.  OVEESEERS  of  WENDRON  v.  OVERSEERS  op 

^—  STITHIANS. 

f  ^*^  ^  (4  EL  &  BL  147—166;  S.  0.  24  L.  J.  M.  C.  1 ;  1  Jur.  N.  S.  207.) 

W.  took  of  T.  premises  at  a  yearly  rent  of  1/.  11«.  6d.,  entered  into  occu- 
pation of  them,  and  erected  buildings  on  them  at  an  expense  of  le»  than 
30/.  Afterwards,  T.  and  W.  executed  an  indenture  witnessing  that,  in 
consideration  of  the  yearly  rent  reserved,  and  of  the  covenants  on  the  part 
of  W.,  T.  granted  and  leased  the  premises  to  W.,  in  consideration  of  having 
erected  the  buildings  for  the  joint  benefit  of  W.  and  the  lessee  of  other 
premises :  habendum  for  successive  terms  of  six  years  till  the  expiration  of 
96  years,  if  three  persons  named,  or  either  of  them,  should  so  long  live,  and 
for  three  years  further : 

Held :  that  W.  did  not  gain  a  settlement  by  estate,  by  occupying  under 
this  lease  ;  for  that  no  consideration  otherwise  than  pecuniary  was  shown 
by  the  facts,  and  therefore,  there  not  having  been  30/.  paid  for  the  pur- 
chase, stat.  9  Qeo,  L  c.  7,  s.  6,  was  applicable,  and  prevented  a  8etti«tteDt 
from  being  gained. 

On  80th  September,  1852,  an  order  of  justices  was  made  for  the 
removal  of  Ann  Beed,  widow  of  John  Reed,  and  her  six  lawful 
f  *148  ]  children,  by  the  said  John  Reed,  *from  the  parish  of  Stithians  to 
the  parish  of  Wendron,  both  in  Cornwall.  Notice  and  grounds  of 
appeal  having  been  served,  the  following  case  (in  substance)  was, 
by  consent,  stated  for  the  opinion  of  this  Court. 

In  or  about  1798,  William  Reed,  the  grandfather  of  the  said  John 

Beed  (pauper  Ann  Reed's  late  husband),  took  to  hold  and  occopv. 

at  a  rent  of  IZ.  11«.  6d.  per  annum,  of  one  Thomas  Beed,  the  owner 

of  the  soil,  the  premises  afterwards  demised  to  him  (he  said  W. 

(1)  Erie,  J.  was  not  in  Court  during  the  argument. 
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Seed  by  indenture;  a  copy  of  which  is  hereinafter  contained, 
sitaate  at  Golvenor  in  the  said  parish  of  Wendron ;  and  on  which 
he  subsequently  erected  a  dwelling-house  and  other  buildings,  but 
did  not  expend  the  sum  of  802.  thereon.  By  indenture,  dated  28th 
of  January,  1804,  the  said  Thomas  Beed  granted  to  the  said  William 
Beed  a  lease  of  the  before  mentioned  premises.  The  material  parts 
of  the  lease  were  as  follows. 

"  This  indenture,  made "  Ac.  "  between  Thomas  Beed,  of  "  Ac., 
''  of  the  one  part,  and  William  Beed,  of "  &c., ''  of  the  other  part, 
witnesseth :  That,  for  and  in  consideration  of  the  yearly  rent  here- 
inafter reserved,  as  also  of  the  covenants,  provisoes  and  agreements 
hereinafter  expressed  and  contained,  and  on  the  part  of  the  said 
William  Beed,  his  executors,  administrators  and  assigns,  to  be 
observed  and  performed  and  kept,  he  the  said  Thomas  Beed  hath 
granted,  demised,  leased,  set,  and  to  farm  let,  and  by  these  presents 
doth  grant,  demise,  lease,  set,  and  to  farm  let,  unto  the  said  W.  Beed, 
his  executors,  administrators  and  assigns,  all  that  part  of  Culvenor 
in  the  said  parish  of  Wendron,  being  one-half  of  two  crofts  herein- 
after described,  for  and  in  consideration  of  having  erected  a  dwelling- 
house,  and  one-half  of  a  barn,  to  be  for  the  joint  benefit  of  the  other 
part  demised,  leased  and  let  to  *  John  Beed,  one  half  of  the  C!olly 
Croft  and  one-half  of  the  Great  Croft,  together  with  "  &c.  (describ- 
ing more  parcels) :  "  the  said  premises  is  now  in  the  possession, 
holding  and  occupation  of  the  said  W.  Beed,  or  his  undertenants, 
together  with  all  ways"  &c.:  "To  have  and  to  hold  all  and  singular 
the  said  premises  unto  the  said  W.  Beed,  his  executors,  administra- 
tors and  assigns,  from  the  25th  day  of  March  next  ensuing  the  date 
hereof,  for  and  during  the  term  of  six  years,  and,  from  and  after 
the  said  term  of  six  years,  for  a  further  term  of  six  years ;  and  so, 
from  six  years  to  six  years,  until  the  expiration  of  ninety-six  years ; 
and,  from  the  expiration  of  the  said  ninety-six  years,  for  a  further 
term  of  three  years,  fully  to  be  complete  and  ended,  if  the  said 
William  Beed,"  his  wife,  and  son  David,  "  or  either  of  them,  shall 
Bo  long  happen  to  live :  he  the  said  W.  Beed,  his  executors,  adminis- 
trators or  assigns,  yielding  and  paying  unto  the  said  T.  Beed,  his 
heirs  and  assigns,  the  yearly  rent  of  12.  11«.  6d.,''  quarterly,  ''  by 
even  and  equal  payments,  to  be  made  free  and  clear  of  and  from  all 
rates,  taxes,  Ac.,  "  either  Parliamentary  or  parochial ;  "  "  repairing 
also,  and  well  and  safely  sustaining  and  keeping,  the  said  premises, 
in  houses,  hedges,"  Ac,  "during  the  terms  hereby  granted;  and 
the  same,  at  the  end  or  other  sooner  determination  thereof,  shall 
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and  will  leave  and  yield  up  unto  the  said  T.  Reed,  his  heirs  and 
assigns."  Covenants  by  W.  Reed  to  pay  rent,  repair,  yield  up  in 
repair,  pay  rates,  taxes  &c.,  and  dress  and  manure:  proviso  for 
entry  on  non-payment  of  rent  and  want  of  sufficient  distress,  non- 
repair, or  non-performance  of  covenants.  Covenants  by  T.  Reed 
for  quiet  enjoyment. 

The  said  David  Reed  was  born  in  the  year  1792,  in  *the  said 
parish  of  Stithians,  and  resided  with  his  father,  unemancipated, 
until  he  was  married  to  Grace  Johns. 

The  property  was  not  of  the  annual  value  of  102. ;  and  the  said 
WilUam  Reed,  from  about  the  year  1798,  occupied  the  same,  and 
resided  thereon,  until  his  decease  in  the  year  1885.  The  said 
William  Reed  left  several  children,  bom  in  lawful  wedlock;  of 
whom  David  Reed,  the  father  of  the  said  John  Reed,  was  one. 
The  said  David  Reed  was  born  in  the  said  parish  of  Stithians,  and 
was  married  in  the  parish  of  Wendron  to  one  Grace  Johns,  about 
the  year  1815  ;  and,  a  few  weeks  after  the  said  marriage,  the  said 
John  Reed  was  born.  Neither  the  said  David  Reed  nor  the  said 
John  Reed  did  any  act  to  gain  a  settlement  in  their  own  right. 

The  opinion  of  the  Court  is  requested :  Whether  Ann  Reed  and 
her  six  children,  under  the  circumstances  aforesaid,  are  legally 
settled  in  the  parish  of  Wendron. 

Pashlepy  for  the  respondents : 

The  grandfather,  William  Reed,  had  a  settlement  by  estate  in 
Wendron.  No  stress  can  be  laid  on  the  amount  expended  on  the 
farm :  the  estate  gives  a  settlement,  not  by  reason  of  its  value,  but 
because  it  came  to  William  Reed  by  gift.  The  lease  itself  is  a 
beneficial  lease,  carved  out  of  the  fee,  as  is  commonly  the  case  with 
house  property  in  London.  It  will  be  said  that  no  settlement  was 
gained,  because  of  stat.  9  Geo.  I.  c.  7,  s.  5.  *  *  But  in  Bex  v. 
Marwood  (1),  where  the  estate,  not  being  bought  at  the  statutable 
price,  was  given  in  consideration  of  natural  love  and  affection,  it 
was  held  that  this  enactment  is  applicable,  not  to  the  case  of  a  gift, 
but  only  to  that  of  a  purchase  for  money.  And,  on  the  same  ground, 
a  settlement  by  estate  was  held  good  in  Rex  v.  Ashton-under-HiU  (2). 
♦  *  In  Rex  V.  Ufton(s)  the  conveyance  was  to  the  son  of  the 
grantor,  in  consideration  of  natural  love  and  affection,  and  of  lOL 
paid  by  the  son :  and  this  was  held  not  to  be  within  the  statute.   In 

(1)  Burr.  S.  C.  386.  (3)  3  T.  R.  251. 

(2)  Oald.  416. 
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Rex  V.  Tarrant  Launceaton  (i)  a  lease  for  ninety-niife  years,  deter- 
minable after  three  lives,  was  granted  upon  the  surrender  of  an  old 
lease  for  ninety-nine  years,  also  determinable  after  three  lives,  and 
in  consideration  of  QOs. :  that  also  was  held  not  to  be  within  the 
statute.  There  was  in  that  case  a  small  rent  {28.  6d.)  reserved,  as 
here. 

(LoBD  Campbell,  Gh.  J. :  But  here  we  have  no  consideration  of 
natural  affection,  nor  any  other,  except  *the  improvement  of  the 
property ;  and  that  is  not  to  the  extent  of  SOI.) 

If  the  improvement  had  been  of  any  value,  however  great,  it  would 
not  have  taken  the  case  out  of  the  statute :  the  question  is,  whether 
the  statute  can  be  shown  to  apply  at  all ;  that  is,  whether  this  is  a 
pecuniary  purchase ;  if  not,  the  settlement  is  good. 

(Erle,  J.:  Stat.  13  &  14  Car.  II.  c.  12,  s.  1,  gives  the  power 
of  removing  such  persons  as  come  to  settle  "in  any  tenement 
under  the  yearly  value  of  102. : "  that  seems  therefore  to  have 
been  the  limit  of  value  originally  contemplated  as  conferring  a 
settlement) 

That  cannot  be  applicable  to  a  settlement  by  estate;  if  it  were, 
Stat.  9  Geo.  I.  c.  7,  s.  5,  would  have  been  unnecessary ;  before  that 
statute  an  estate  of  any  value  conferred  a  settlement.  *  *  No 
argument  can  be  drawn  against  the  settlement,  in  the  present  case, 
from  the  fact  that  improvements  made  by  the  grantee  have  actuated 
the  mind  of  the  grantor ;  they  may  constitute  a  motive  for  the  gift ; 
but  still  the  grant  is  a  gift,  not  a  sale  and  purchase  for  money. 

(Lord  Campbell,  Ch.  J. :  Suppose  the  consideration  to  be  that 
there  shall  be  money  laid  out,  but  not  amounting  to  802.) 

Where  such  a  consideration  is  prospective,  it  may  possibly  be  said 
that  it  is  one  form  of  a  pecuniary  ^consideration.  But  here  the 
expenditure  was  made  before  the  conveyance ;  the  grantor  was 
under  no  obligation  to  convey,  and  would  have  had  the  benefit  of 
the  expenditure  if  he  had  not  granted. 

(Colebidoe,  J. :  I  do  not  see  that  we  have  here  the  means  of 
inferring  that  the  lease  was  beneficial. 


Ovebseebs 

OF 

Wendbon 

r. 
Ovebseebs 

OP 

Stithians. 


C  •152  ] 


[  '153  ] 


(1)  Oald.  209. 


26—2 


404 


1854.    Q.  B.    4  EL.  &  BL.  158—165. 


[B.R. 


OVEBSEEBS 
OP 

Wendbon 
r, 

OVEBSEBBS 
OF 

8TITHIAN8. 


[♦154] 


[  ♦ISS  ] 


Eble,  J. :  An  exception  has  been  engrafted  on  stat.  18  &  14  Gar.  11. 
c.  12,  8.  1,  where  the  tenement  is  not  taken  of  a  landlord  :  are  you 
within  the  exception  ?) 

That  was  clearly  so  understood  in  Reg.  v.  St.  GUes-in-the-Fields  (1), 
where  the  Court  held  that  the  purchaser  of  a  leasehold  interest  of 
ninety-four  years,  subject  to  a  rent  of  150  guineas,  had  lost  his 
settlement  only  by  a  removal  to  a  distance  of  ten  miles,  under 
Stat.  4  &  5  Will.  IV.  c.  76,  s.  68.    ♦    ♦    ♦ 

Montague  Smith,  contra  : 

The  argument  on  the  other  side  rests  on  the  assumption  that  this 
conveyance  was  a  gift :  but  the  assumption  is  unsupported,  and  is 
indeed  contradicted,  so  far  as  any  thing  appears  from  the  deed.  A 
consideration,  not  being  one  of  natural  affection,  nor  indeed  of 
intention  to  benefit  at  all,  is  expressed  in  the  ordinary  language 
of  conveyancing.  But  it  is  enough  to  say  that  the  respondents  are 
to  establish  a  settlement  affirmatively  ;  and,  to  do  this,  they  must 
show  a  conveyance  *by  way  of  gift:  any  other  conveyance  is  a 
purchase  and  falls  within  stat.  9  Geo.  I.  c.  7,  s.  5 :  Rex  v. 
Warblington  (2). 

Pashley,  in  reply.     *     *     » 

Lord  Campbell,  Gh.  J. : 

There  can  be  a  settlement  here  on  the  supposition,  only,  that  this 
conveyance  was  a  gift :  and  that  must  be  shown  by  those  who  would 
establish  the  settlement.  We  have  nothing  from  which  we  can  see 
this.  No  consideration  is  proved  to  us,  except  that  which  appears 
on  the  face  of  the  lease.  The  statute  9  Geo.  I.  c.  7,  s.  5,  may  not 
be  applicable  where  the  consideration  is  in  part  natural  love  and 
affection ;  but  it  must  apply,  unless  there  be  some  consideration 
beyond  what  is  merely  pecuniary.  Here  there  is  nothing  to  show 
more  than  a  pure  purchase.  *It  is  not  said  that  the  improvement 
was  done  voluntarily  by  the  tenant,  nor  that  it  was  done  for  the 
landlord,  nor  that  the  motive  actuating  the  landlord  was  gratitude, 
nor  that  he  was  conferring  any  favour  upon  the  taker.  We  can 
find  nothing  but  a  quid  pro  quo,  an  adequate  pecuniary  considera- 
tion. Therefore,  as  there  is  not  money  paid  to  the  amount  of  802., 
the  statute  applies,  and  no  settlement  is  gained. 

(1)  67  E.  E.  729  (2  Q.  B.  446).  (2)  1  T.  E.  241. 
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COLBRIDOB,  J.  : 

I  am  of  the  same  opinion.  The  case  is  sufficiently  clear  if  we 
look  only  at  the  facts  stated.  A  settlement  by  estate  is  set  up.  It 
is  not  said  that  this  estate  came  by  descent :  nor  is  it  relied  upon 
as  an  estate  by  purchase ;  for  then  the  statute  would  be  applicable. 
It  is  therefore  said  to  be  acquired  by  gift.  But  how  is  this  made 
oat?  A  lease  is  given  for  ninety-nine  years,  determinable  upon 
lives,  at  a  rent  of  12.  Us.  6d.;  and  the  consideration  is  the  rent 
reserved,  and  the  covenants  of  the  lessee,  and  the  buildings  erected 
by  the  lessee  to  be  used  by  himself  and  the  lessee  of  other  premises. 
These  are  all  the  facts :  there  is  no  statement  that  this  is  a  gift ; 
nor  can  we  draw  such  an  inference.  Whether  a  case  is  stated  as 
between  parties  to  a  civil  proceeding,  or  from  Sessions,  we  can  act 
only  upon  what  we  find  stated. 

WiGHTMAN,  J.  : 

I  am  of  the  same  opinion.  It  does  not  necessarily  appear  that 
this  was  a  gift ;  and,  as  the  facts  stop  short  of  this,  the  statute 
applies. 

Eble,  J. : 

I  am  unable  to  perceive  that  a  settlement  was  gained  in  this 

case.    Prima  facie f  this  is  a  coming  to  settle  upon  a  tenement  of  less 

yearly  value  than  lOt     *Is  it  then  brought  within  any  exception  ? 

If  it  is  an  estate  acquired  by  purchase,  the  price  paid  must  be  SOL, 

to  create  a  settlement.     If  it  was  given  in  consideration  of  natural 

love  and  affection,  that  would  be  unnecessary ;  but  of  this  there  is 

no  indication.    I  see  nothing  but  pecuniary  consideration.     There 

may  have  been  a  motive  of  gratitude  acting  upon  the  mind  of  the 

landlord,  when  he  looked  back  at  what  had  been  done ;  but,  even  if 

this  were  so,  I  know  of  no  authority  to  show  that  this  would  bring 

the  case  within  the  exception. 

Judgment  for  the  appellants. 
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PURCHAS  V.  The   CHURCHWARDENS  op  the  HOLY 
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(4  El.  &  Bl.  156-173 ;  S.  C.  24  L.  J.  M.  0.  9 ;  1  Jur.  N.  S.  304.) 

In  order  to  entitle  a  society  to  exemption  from  rates  by  virtue  of 
the  Scientific  Societies  Act,  1843  (6  &  7  Vict.  c.  36),  s.  1,  as  being  **  insti- 
tuted for  purposes  of  science,  literature,  or  the  fine  arts  exclusively,"  the 
purpoees  to  which  the  society  is  applied  at  the  time  when  the  rate  is  made 
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must  be  such  as  described  in  the  statute  :  it  is  not  enough  that  its  original 
purposes  should  have  been  such. 

The  Cambridge  Philosophical  Society  was  incorporated  by  Eoyal  charter 
for  the  purpose,  as  appeared  by  the  recital  in  the  charter,  of  promoting 
philosophy  and  natural  history.  The  Society  occupied  premises,  partly  for 
a  museum,  partly  for  the  residence  of  the  curator,  partly  for  the  meetings 
of  the  Society  and  its  council,  and  partly  for  a  reading  room  :  the  library 
was  contained,  partly  in  the  council  room,  and  partly  in  the  reading  room ; 
about  eight-ninths  consisted  of  scientific  works :  in  the  reading  room  were 
periodicals,  scientific  or  other;  and  daily,  weekly  and  monthly  newspapers. 
The  fellows  subscribed  one  guinea  per  annum,  or  paid  a  composition: 
besides  this,  resident  fellows  were  necessarily  members  of  the  reading  room, 
and  subscribed  to  it  1/.  68.  per  annum :  non-resident  fellows  had  the  use  of 
the  reading  room,  when  visiting  Cambridge,  without  payment.  Meetings 
of  the  Society  were  held,  from  nine  to  twelve  times  in  Uieyear,  for  scientific 
commimications  and  discussions :  the  Society  published  Transactions  from 
time  to  time  :  the  reading  room  was  open  every  week  day  from  8  a.m.  to 
11  p.m.  The  funds  were  principally  made  up  by  the  subscriptions.  The 
expenditure  amounted  to  36dZ.  7«.  lid.,  of  which  the  largest  item,  except 
the  curator's  salary  &c.,  was  75/.  148.  Id,  for  newspapers. 

Held :  that  the  Society  was  not  exclusively,  or  even  principally,  for  pur- 
poses of  science,  and  was  rateable  in  respect  of  every  part  of  the  premises 
which  it  occupied. 


Notice  having  been  given  of  appeal  against  a  rate  for  the  poor  of 
[  *157  ]  the  parish  of  the  Holy  Sepulchre  *in  the  borough  of  Cambridge,  a 
case  was  stated,  by  consent  and  by  the  order  of  Coleridge,  J.,  under 
stat.  12  &  18  Vict.  c.  45,  s.  11,  which  was  substantially  as  follows. 

The  Cambridge  Philosophical  Society  was  originally  established 
in  1819,  for  the  promotion  of  philosophy  and  natural  history. 

By  charter  of  8  Will.  IV.,  dated  6th  August,  1882,  the  Society  was 
incorporated  by  the  name  and  style  of  the  Cambridge  Philosophical 
Society ;  which  charter  was  afterwards,  on  6th  November,  1832, 
accepted  by  the  Society.    A  copy  accompanied  the  case.. 

The  charter  recited  that  Adam  Sedgwick,  clerk,  master  of  arts, 
fellow  of  Trinity  College,  and  Woodwardian  Professor,  in  the 
University  of  Cambridge,  "  has  by  his  petition  humbly  represented 
unto  us  that  he,  together  with  others  of  our  loyal  subjects,  graduates 
of  the  said  University,  did,  in  the  year  1819,  form  themselves  into 
a  society  for  the  promotion  of  philosophy  and  natural  history,  and 
have  subscribed  and  collected  considerable  sums  of  money  for  such 
purposes,  and  have  also  collected  and  become  possessed  of  a 
valuable  library  and  various  collections  in  natural  history,  and 
other  property  to  a  considerable  amount,  and  have  also  been,  and 
continue  to  be,  actively  employed  in  the  promotion  of  philosophical 
and  natural  knowledge,  among  the  graduates  of  the  said  University, 
by  offering  encouragement  for  original  research,  and  especially  by 
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the  publication  of  volumes  of  Transactions  composed  of  original 
memoirs  read  before  the  Society  :  and  whereas  the  said  petitioner, 
believing  that  the  well  being  and  usefulness  of  the  said  Society 
would  be  most  materially  promoted  by  obtaining  a  charter  of  incor- 
poration, hath  therefore,  on  ^behalf  of  himself  and  other  fellows  of 
the  said  Society,  most  humbly  prayed  that  we  would  be  pleased  to 
grant  a  Boyal  charter  for  incorporating  into  a  society  the  several 
persons  who  have  already  become  fellows,  or  who  may  at  any  time 
hereafter  become  fellows,  thereof,  subject  to  such  regulations  and 
restrictions  as  to  us  may  seem  good  and  expedient :  Enow  ye  that 
we,  being  desirous  of  encouraging  a  design  so  laudable,  have,  of 
our  especial  grace,  certain  knowledge  and  mere  motion,  willed, 
granted,  and  ordained,  and  do,  by  these  presents,  for  us,  our  heirs 
and  successors,  will,  grant  and  ordain:"  the  charter  then  incor- 
porated the  Society,  giving  (among  other  things)  power  to  make 
bye-laws,  to  revoke  them,  and  to  make  new  ones. 

About  the  time  when  this  charter  was  accepted,  the  Society  took 
of  the  master  and  fellows  of  St.  John's  College,  Cambridge,  a  lease 
of  a  messuage  situate  at  All  Saints'  Passage  in  the  parish  of  the 
Holy  Sepulchre  in  the  borough  of  Cambridge,  at  the  annual  rent  of 
202. :  which  messuage  the  Society  pulled  down,  and,  on  its  site, 
erected  the  house  which  the  Society  for  and  during  the  last 
nineteen  years  and  upwards  have,  by  their  curator  or  officer  and 
otherwise,  exclusively  used  and  occupied. 

This  house  (hereinafter  described  as  **  the  house  "  or  "  the  said 
house  ")  consists  of  a  first  floor,  ground  floor,  and  basement,  and  is 
the  house  in  respect  of  which  William  Purchas  and  the  Society 
have  been  rated  at  the  sum  of  6/.  6^.  9d.  (being  lOd.  in  the  pound 
on  1511.  10«.),  in  a  rate  for  the  relief  of  the  poor,  and  other 
purposes,  made  on  28th  October,  1852.  Against  which  said  rate 
the  said  W.  Purchas  and  the  Society  have  appealed  to  the  Quarter 
Sessions  of  the  borough  of  Cambridge. 

The  first  floor  of  the  house  consists  of  two  rooms,  lighted  from 
above,  in  one  of  which  the  meetings  of  the  Society  are  held ;  the 
other  is  a  museum  of  natural  history,  containing  the  greater  part  of 
the  Society's  collection  of  specimens  illustrative  of  natural  history. 
Of  the  ground  floor,  three-fourths  are  occupied  by  the  council  room 
and  reading  room  of  the  Society,  being  two  rooms  of  about  equal 
fiize.  The  remaining  fourth  is  occupied  by  the  sitting  room  and 
bedroom  of  the  curator  of  the  Society.  Of  the  basement,  one  half 
is  devoted  to  purposes  connected  with  the  museum    of   natural 
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PuBCBAB     history ;  the  other  half  is  in  the  occupation  of  the  curator  or  officer 

chubch'     o'  ^h®  Society,  whose  duty  is  to  take  care  of  the  house  and  of  the 

wABDMfsoF  property  of  the  Society  therein  contained,  and  who  is  subject  to 

SspuLCHBB.   certain  regulations  (a  copy  whereof  accompanied  the  case,  bat  on 

which  nothing  in  the  argument  turned) ;  and  who,  as  remuneration 

for  his  services,  receives  from  the  Society  an  annual  salary,  and 

also  is  allowed  the  privilege  of  occupying,  rent-free,  such  parls  of 

the  house  as  are  appropriated  to  his  use. 

William  Furchas  now  is,  and,  when  the  said  rate  was  made  and 
for  sixteen  months  previously,  was,  the  curator  of  the  Society,  and 
in  that  capacity  resided  in  and  occupied  and  used  such  parts  as  in 
that  behalf  above  mentioned  of  the  house. 

The  library  of  the  Society  consists  of  works  in  various  depart- 
ments  of  science,  about  one-ninth  of  the  whole  being  of  a  different 
character.    It  is  contained  partly  in  the  council  room,  and  partly 
in  the  reading  room  already  mentioned.    ♦    *     ♦ 
[  160  ]  After  the  Society  was  incorporated  as  aforesaid,  and  before  7th 

August,  1848,  certain  bye-laws  were  made,  under  the  said  charter, 
for  the  regulation  of  the  Society,  copies  whereof  accompanied  the 
case. 

That  part  of  the  said  bye-laws  which  relates  to  the  funds  of  the 
Society  was  and  is  as  follows : 

"  Section  IV.    Of  the  funds  of  the  Society. 

"  1.  The  annual  subscription  of  each  member  shall  be  one  guinea, 
and  shall  be  due  on  the  Ist  of  January  in  every  year. 

*'  2.  Every  fellow,  previous  to  admission,  shall  pay  one  guinea,  and 
also  the  subscription  for  the  current  year. 

"  8.  Any  fellow  or  fellow  elect  may  compound  for  all  annual  sub- 
scriptions on  paying  ten  guineas."    ♦    *     ♦ 

[  161  ]  In  addition  to  the  said  bye-laws,  certain  separate  and  distinct 

regulations  of,  and  applicable  exclusively  to,  the  reading  room  of 
the  Society  (which  are  hereinafter  described  as  ''the  reading  room 
regulations  "  or  "  the  said  reading  room  regulations  '*)  were  made 
by  the  Society  before  7th  August,  1848.    ♦     *    ♦ 

[  163  ]  The  result  of  the  said  bye-laws,  reading  room  regulations  and 

additional  reading  room  regulation,  so  far  as  they  relate  to  fellows 
of  the  Society  who  have  not  compounded  or  become  members  for 
life  by  paying  ten  guineas,  is,  and  at  the  time  of  making  the  said 
rate  or  assessment  was : 

That  non-resident  fellows  of  the  Society,  not  being  members  of 
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the  reading  room,  pay  to  the  Society  only  an  annual  subscription      Pubchas 

of  one  guinea  each.  Chumh. 

But  resident  fellows  of  the  Society,  all  of  whom  elected  since  the    "^^^^^oy 

''  THK  Holy 

Ist  of  January,  1822,  are  by  the  regulations  necessarily  members  of    Skpulchrk. 

the  reading  room,  pay  to  the  Society  three  several  subscriptions 
(that  is  to  say) :  An  annual  subscription  of  one  guinea  as  fellows  of 
the  Society,  which  they  pay  in  pursuance  of  the  bye-laws  of  the 
Society ;  and,  as  members  of  the  reading  room,  two  annual  sub- 
.  scriptions,  viz. :  1st.  An  annual  subscription  of  one  guinea  in 
pursuance  of  the  said  reading  room  regulations ;  2ndly.  An  annual 
subscription  of  5s.  in  pursuance  of  the  said  additional  reading  room 
regulation.    ♦    ♦    * 

The  funds  of  the  Society  consist  principally  of  the  voluntary       [  164  ] 
contributions  of  the  members,  that  is,  the  several  annual  subscrip- 
tions before  mentioned,  and  sums  of  ten  guineas  paid  by  parties 
compounding  or  becoming  fellows  or  members  for  life. 

The  Society  has  not  made,  and  since  the  making,  certifying  and       [  ^^^  ] 
filing  of  the  said  additional  bye-law  made  on  80th  May,  1846,  could 
not  lawfully  make,  any  dividend,  gift,  division  or  bonus  in  money 
unto  or  amongst  any  of  its  members. 

The  Society  has,  for  the  reading  of  papers  on  philosophical 
subjects,  and  for  scientific  communications  and  discussions  at 
which  persons  not  members  were  admitted  on  the  introduction  of 
members,  continued,  from  the  time  when  the  house  was  fit  for  use 
to  the  present  time,  being  a  period  of  upwards  of  nineteen  years, 
to  hold  periodical  scientific  meetings  in  the  room  in  that  behalf 
appointed  in  the  house  of  the  Society ;  which  meetings  have  not 
been  less  than  nine  in  each  year,  nor  more  than  twelve  in  any  one 
year. 

The  SocilBty  has  from  time  to  time  published  Transactions,  com* 
mencing  with  the  year  1820,  and  continuing  down  to  the  present 
time.  They  consist  exclusively  of  papers  on  scientific  subjects, 
written,  with  very  few  exceptions,  by  members  of  the  Society. 
They  now  fill  eight  quarto  volumes,  and  two-thirds  of  a  ninth 
volume.  Copies  of  these  Transactions  are  presented,  on  publication, 
to  scientific  societies  or  institutions  in  Great  Britain  and  Ireland 
and  abroad.  (A  schedule  of  these  societies  &c.  accompanied  the 
case.)  Most  of  those  bodies  publish  Transactions,  and  present  them 
in  return  to  the  Society.    ♦     *    ♦ 

The  Court  to  be  at  liberty  to  draw  such  inferences  and  make  such       [  ib7  ] 
presmnptionB  as  a  jury  might  have  drawn  and  made  if  the  facts 
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PuBCHAs     Lord  Campbbll,  Cb.  J. : 

t. 
cbubch-         I  am  of  opinion  that  the  Society  is  rateable  for  the  wbole  of  the 

THK  Holt    premises.    We  are  to  look  at  tbe  manner  in  wbicb  the  institation 

8KPUU3HRB.  ^^  conducted  at  tbe  time  wben  tbe  rate  was  made.    At  tbat  time, 

tbe  purposes  were  not  exclusively  scientific :  indeed  I  wiU  say  that 

tbe  principal  object,  by  far,  was  tbe  obtaining  political  information. 

One  of  tbe  largest  items  of  tbe  disbursements  is  constituted  by  the 

[  *171  ]      purchase  *of  newspapers :   and  tbe  fellows  wbo  subscribe  to  the 

reading  room  pay  a  larger  sum  for  tbat  tban  for  tbe  general 

subscription.    It  appears  tbat  tbe  fellows  are  made  up  of  two 

integral  portions  :  tbe  resident,  wbo  must  subscribe  for  the  privil^e 

of  using  tbe  reading  room ;  and  tbe  non-resident,  wbo  may  use  it 

without  subscribing.    Both  enjoy  tbe  privilege  in  tbe  capacity  of 

fellows.    How  then  can  we  say  that  this  institution  is  "  for  purposes 

of  science,  literature,  or  the  fine  arts  exclusively  ?  "    No  doubt  it  is 

very  laudable  for  the  inhabitants  of  a  free  country  to  become 

acquainted  with  tbe  state  of  public  affairs :  and  newspapers  convey 

most  useful  information  on  this  subject.    But  it  cannot  be  said  that 

in  reading  them  the  object  is  exclusively  scientific.    Indeed,  at  the 

time  wben  this  rate  was  made,  the  meetings  for  philosophical 

discussions  evidently  constituted  a  much  less  prominent  object  than 

tbe  use  of  tbe  reading  room.    I  cannot  distinguish  between  the 

different  parts  of  the  premises:  the  occupation  of  all  is  a  single 

occupation  by  the  Society.    I  cannot  think  that  tbe  Legislature 

ever  meant  that  the  members  of  an  institution  like  this  should  cast 

upon  the  rest  of  the  parish  the  exclusive  expense  of  maintaining 

the  poor.    We  have  held  societies  exempt  when  we  have  seen  that 

their  exclusive  object  was  science,  literature  or  the  fine  arts ;  but 

we  must  find  that  the  object  is  so  exclusively,  before  we  allow  the 

exemption :  and,  in  this  case,  it  seems  to  me  tbat  tbe  object  not 

only  is  not  exclusively  so,  but  is  not  principally  so 

Coleridge,  J. : 

I  am  of  the  same  opinion.  The  only  point  upon  which  there  can 
really  be  any  question  is  that  raised  by  tbe  last  question  put  in  the 
L  *172  ]  case.  Now  I  *do  not  say  that  a  society,  generally  exempt  from 
rate,  may  not  occupy  a  part  of  premises  for  its  scientific  purposes 
and  another  part  for  purposes  which  are  not  scientific,  and  Uiat 
there  may  not,  in  such  a  case,  be  a  rate  in  respect  of  part  and  not 
in  respect  of  the  whole.  But  to  this  two  things  are  essential: 
first,  that  the  society  should  be  instituted  exclusively  for  the  purpose 
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on  the  current  news  of  the  day:  and  it  thus  is  brought  exactly 
into  the  predicament  of  the  Bussell  Institution.  Reg.  v.  GaskeU  (i) 
and  Reg.  y.  Brandt  (2)  are  also  strong  authorities  against  the 
appellants.  A  second  question  is,  whether  the  exemption  can  be 
supported  for  a  part  of  the  premises.  But  the  rate  is  laid  in 
^respect  of  one  entire  occupation  of  the  whole  house.  The  exemp- 
tion can  be  allowed  only  where  the  premises  are  exclusively  used 
for  the  scientific  purpose. 

Paahley,  contra  : 

First,  as  to  the  general  rateability.  There  seems  to  be  no  ques- 
tion but  that  this  Society  was  originally  instituted  exclusively  for 
scientific  purposes.  It  is  attempted  to  show  that  this  character  is 
destroyed  by  the  maintenance  and  use  of  the  reading  room.  But 
such  a  room  is  naturally  connected  with  scientific  pursuits :  indeed 
it  may  be  said  to  be  essential  to  them :  it  is  necessary  that  there 
should  be  an  opportunity  of  consulting  scientific  periodical  works ; 
and  there  must  be  some  one  to  attend  to  the  room. 

(Lord  Campbell,  Gh.  J. :  The  exemption  would  not  be  destroyed 
by  a  room  used  only  for  scientific  works.) 

It  comes  then  to  the  question  whether  the  exemption  is  destroyed 
by  allowing  newspapers  to  be  in  the  room  also :  and  it  ought  to  be 
recollected  that  scientific  intelligence  is  frequently  first  communi- 
cated by  newspapers,  as  in  the  case  of  Mr.  Hind's  successive 
dificoveries  of  telescopic  planets.  Tbe  true  test  appears  to  be  laid 
down  by  the  Court  in  Reg.  v.  Brandt  (3).  ♦  *  Secondly,  even  if 
the  Society  be  rateable  in  respect  of  the  reading  room,  it  is  not 
rateable  for  so  much  of  the  premises  as  are  exclusively  applicable  to 
science.  The  principle  of  separating  rateable  premises  from  such 
as  are  not  rateable  was  recently  acted  upon  by  this  Court  in 
Gambler  v.  Overseers  of  Lydford  (4)  and  Churchwardens  of  St.  Anne 
V.  Linnean  Society  (5).  Here  the  whole  Society  does  not  use  the 
reading  room :  the  residents  cannot  use  it  without  subscribing  to  it. 
Suppose  it  were  half  a  mile  distant  from  the  rest  of  the  premises : 
MTonld  the  Society  be  rateable  for  all  the  premises  ? 

tVatson,  in  reply,  was  stopped  by  the  Court. 
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(1)  83  B.  B.  645  (16  a  B.  472). 

(2)  83  B.  B.  538  (16  Q.  B.  462). 

(3)  83  B.  B.  543  (16  Q.  B.  470). 


(4)  97  B.  B.  518  (3  El.  &  BL  346). 

(5)  97  B.  B.  764  (3  El.  &  BL  793). 
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PDB0HA8     stated  in  this  case  had  been  proved  before  them  upon  the  trial  of  an 

chuboh-      isBVie  at  Nisi  Prius. 

^mf  Holt'       ^^®  question  for  the  consideration  of  the  Court  was  stated  to  be: 

8KPUU3HRB.    Whether  William  Purchas  and  the  Society,  or  either  of  them,  were 

liable  to  be  rated  or  assessed  in  the  said  rate  in  respect  of  or  for  the 

occupation  of  the  house,  or  any  part  or  parts  thereof. 

If  the  Court  shall  be  of  opinion  that  either  of  them  were  liable  to 
be  rated  or  assessed  in  respect  of  or  for  the  occupation  of  the  whole 
house,  then  the  appeal  to  be  dismissed,  and  the  Court  of  Quarter 
Sessions  shall  and  may  adjudge  accordingly.     *     *    * 

If  this  Court  shall  be  of  opinion  that  Purchas  and  the  Society,  or 
neither  of  them,  were  liable  to  be  rated  or  assessed  in  reEpect  of  or 
for  the  occupation  of  any  part  of  the  said  house,  then  the  appeal  is 
to  be  allowed,  and  the  Court  of  Quarter  Sessions  shall  and  may 
adjudge  accordingly.    •    ♦     ♦ 

If  this  Court  shall  be  of  opinion  that  William  Purchas  and  the 
Society,  or  either  of  them,  were  liable  to  be  rated  or  assessed  in 
respect  of  or  for  the  occupation  of  part  only  of  the  house,  then  the 
rate  is  to  be  amended  according  to  such  directions  as  this  Coart 
may  be  pleased  to  give :  and  the  Court  of  Quarter  Sessions  shall 
and  may  adjudge  accordingly.    ^     *    * 

Watson,  for  the  respondents : 

[  *16S  ]  The  Society  is  not  ^entitled  to  exemption  under  stat.  6  &  7  Vict. 

c.  86,  s.  1.     It  was  originally  instituted,  perhaps  exclusively,  *'ior 
purposes  of  science :"  this  may  be  collected  from  the  charter.   Bot 
the  premises  are  not  exclusively  occupied  for  such  purposes ;  aD<i 
therefore  the  case  falls  within  the  principle  of  Purt'is  v.  TraiJK^^ 
The  case  is  indeed  almost  identical  with  Russell  Institution  v.  Vixtr^ 
of  St.  Giles  (2).    In  that  case  the  counsel  attempting  to  support  ike 
exemption  illustrates  the  claim  of  the  society  then  in  question  bj 
the  instance  of  the  Cambridge  Philosophical  Society^  assuming 
apparently,  that  in  the  latter  case  the  exemption  was  indisputable. 
But  the  judgment  of  the  Court,  disallowing  the  exemption  there. 
applies  in  terms  to  the  present  case.    Whether  a  society  be  insu- 
tuted  for  the  purposes  of  science  exclusively  must  be  determined  tj 
the  purpose  to  which  the  institution  is  put  at  the  time  of  makisg 
the  rate.    *     *    Now,  whatever  the  original  purpose  of  the  Cam- 
bridge Philosophical  Society  may  have  been,  it  now  has  to  a  gre^ 
^  extent,  indeed  principally,  in  view  the  acquisition  of  informaticrs 

(1)  77  n.  K.  639  (3  Ex.  344).  (2)  97  B.  R.  566  (3  El.  &  BL  4l« 
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on  the  current  news  of  the  day :  and  it  thus  is  brought  exactly      Purchas 
into  the  predicament  of  the  Bussell  Institution.    Reg.  v.  Gaskell  (i)      ghubch- 
and  Reg.  v.   Brandt  (2)  are  also  strong  authorities  against  the   ^h^^ly^ 
appellants.     A  second  question  is,  whether  the  exemption  can  be    Sbp^w^h^b. 
supported  for  a  part  of  the  premises.    But  the  rate  is  laid  in 
'respect  of  one  entire  occupation  of  the  whole  house.    The  exemp-       [  *i^^  ] 
tion  can  be  allowed  only  where  the  premises  are  exclusively  used 
for  the  scientific  purpose. 

PashUy,  contra  : 

First,  as  to  the  general  rateability.  There  seems  to  be  no  ques- 
tion but  that  this  Society  was  originally  instituted  exclusively  for 
scientific  purposes.  It  is  attempted  to  show  that  this  character  is 
destroyed  by  the  maintenance  and  use  of  the  reading  room.  But 
such  a  room  is  naturally  connected  with  scientific  pursuits :  indeed 
it  may  be  said  to  be  essential  to  them :  it  is  necessary  that  there 
should  be  an  opportunity  of  consulting  scientific  periodical  works ; 
and  there  must  be  some  one  to  attend  to  the  room. 

(Lord  Campbell,  Gh.  J. :  The  exemption  would  not  be  destroyed 
by  a  room  used  only  for  scientific  works.) 

It  comes  then  to  the  question  whether  the  exemption  is  destroyed 
by  aUowing  newspapers  to  be  in  the  room  also  :  and  it  ought  to  be 
recollected  that  scientific  intelligence  is  frequently  first  communi- 
cated by  newspapers,  as  in  the  case  of  Mr.  Hind*s  successive 
discoveries  of  telescopic  planets.  The  true  test  appears  to  be  laid 
down  by  the  Court  in  Reg.  v.  Brandt  (3),  *  *  Secondly,  even  if  [  170  ] 
the  Society  be  rateable  in  respect  of  the  reading  room,  it  is  not 
rateable  for  so  much  of  the  premises  as  are  exclusively  applicable  to 
science.  The  principle  of  separating  rateable  premises  from  such 
as  are  not  rateable  was  recently  acted  upon  by  this  Court  in 
Gambler  v.  Overseers  ofLydfard  (4)  and  Churchwardens  of  St.  Anne 
V.  Linnean  Society  (5).  Here  the  whole  Society  does  not  use  the 
reading  room :  the  residents  cannot  use  it  without  subscribing  to  it. 
Suppose  it  were  half  a  mile  distant  from  the  rest  of  the  premises : 
would  the  Society  be  rateable  for  all  the  premises  ? 

fVatsan,  in  reply,  was  stopped  by  the  Court. 

(1)  83  B.  B.  645  (16  a  B.  472).       (4)  97  R  B.  518  (3  El.  &  Bl.  346). 

(2)  83  B.  B.  538  (16  Q.  B^  462).       (5)  97  B.  B.  764  (3  £1.  &  Bl.  793}. 

(3)  83  B.  B.  543  (16  Q.  B.  470). 
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WiixiKB  (WiOHTXAN,  J. :  Sappoae  he  admitted  that  the  goods  Bapplied 

Smith.       were  neeessaries  ?) 

His  statement  of  an  account  would  not  even  be  evidence  that  the 
goods  were  necessaries :  Ingledew  v.  Douglas  (l). 

(CoLBRnxYE,  J. :  Suppose  he  had  paid  a  part.) 

A  promise  to  pay,  given  after  full  age,  without  full  knowledge, 
would  not  bind  him :  Harmer  v.  Killing  (2),  where  Lord  Alyanley 
[  *i^  J  said  that  "  such  'promise  must  be  voluntary,  and  given  with  know- 
ledge that  he  then  stood  discharged  by  law."  Now  the  presumption 
here  is  against  such  knowledge,  the  promise  being  made  daring 
infancy.     ♦    ♦    * 

R.  A.  Fisher^  contra^  was  not  called  on. 

Lord  Campbell,  Ch.  J.: 

I  am  of  opinion  that  the  surrejoinder  is  good.  The  action  is 
upon  a  debt  for  necessaries  supplied :  any  promise  made  by  the 
defendant,  although  an  infant,  upon  that  consideration,  within  six 
[  *185  ]  years  before  action  brought,  will  create  a  liability.  An  infant  is  not 
generally  bound  by  his  contract;  but  'he  may  incur  a  debt  for 
necessaries  supplied  to  him,  and  may  promise  to  pay  such  debt,  and, 
by  this,  may  create  a  legal  liability  at  any  time.  Why  should  be 
not  do  this  within  six  years  of  the  bringing  of  the  action  ?  The 
case  comes  within  the  exception  which  enables  an  in&nt  to  contract 
for  the  payment  of  necessaries  supplied  to  him. 

GOLBRIDGE,  J. : 

I  am  of  the  same  opinion.  The  defendant  is  liable  in  the  first 
instance,  because  the  articles  supplied  to  him  were  necessaries. 
While  he  is  still  an  infant  (whether  within  six  years  after  the 
supply  is  immaterial),  he  makes  a  written  acknowledgment  sufficient 
to  satisfy  stat.  9  Geo.  lY.  c.  14,  s.  1.  If  he  is  able  to  contract,  why 
should  he  not  be  of  sufficient  capacity  to  acknowledge  ?  If  he  bad 
been  sued  before  the  expiration  of  six  years  from  the  supply,  aft^ 
proof  that  the  articles  supplied  were  necessaries,  could  not  his 
acknowledgment  be  given  in  evidence  ?  Then  why  is  such  acknow- 
ledgment not  to  retain  its  effect  for  six  years  after  it  has  been 
made? 

(1)  2  Stark.  36.  (2)  5  Eep.  102. 
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on  the  current  news  of  the  day :  and  it  thus  is  brought  exactly 
into  the  predicament  of  the  Bussell  Institution.  Reg.  v.  GaskeU  (l) 
and  Reg.  v.  Brandt  (2)  are  also  strong  authorities  against  the 
appellants.  A  second  question  is,  whether  the  exemption  can  be 
sapported  for  a  part  of  the  premises.  But  the  rate  is  laid  in 
^respect  of  one  entire  occupation  of  the  whole  house.  The  exemp- 
tion can  be  allowed  only  where  the  premises  are  exclusively  used 
for  the  scientific  purpose. 

Pashley,  contra  : 

First,  as  to  the  general  rateability.  There  seems  to  be  no  ques- 
tion but  that  this  Society  was  originally  instituted  exclusively  for 
scientific  purposes.  It  is  attempted  to  show  that  this  character  is 
destroyed  by  the  maintenance  and  use  of  the  reading  room.  But 
each  a  room  is  naturally  connected  with  scientific  pursuits :  indeed 
it  may  be  said  to  be  essential  to  them :  it  is  necessary  that  there 
should  be  an  opportunity  of  consulting  scientific  periodical  works ; 
and  there  must  be  some  one  to  attend  to  the  room. 

(Lord  Campbell,  Ch.  J. :  The  exemption  would  not  be  destroyed 
by  a  room  used  only  for  scientific  works.) 

It  comes  then  to  the  question  whether  the  exemption  is  destroyed 
by  allowing  newspapers  to  be  in  the  room  also :  and  it  ought  to  be 
recollected  that  scientific  intelligence  is  frequently  first  communi- 
cated by  newspapers,  as  in  the  case  of  Mr.  Hind's  successive 
liBcoveries  of  telescopic  planets.  The  true  test  appears  to  be  laid 
lown  by  the  Court  in  Reg.  v.  Brandt  (3).  *  *  Secondly,  even  if 
he  Society  be  rateable  in  respect  of  the  reading  room,  it  is  not 
ateable  for  so  much  of  the  premises  as  are  exclusively  applicable  to 
cience.  The  principle  of  separating  rateable  premises  from  such 
IS  are  not  rateable  was  recently  acted  upon  by  this  Court  in 
rambi^r  v.  Overseers  of  Lydford  (4)  and  Churchwardens  of  St.  Anne 
.  Linnean  Society  (5).  Here  the  whole  Society  does  not  use  the 
eading  room :  the  residents  cannot  use  it  without  subscribing  to  it. 
^appose  it  were  half  a  mile  distant  from  the  rest  of  the  premises : 
ould  the  Society  be  rateable  for  all  the  premises  ? 

WaUon^  in  reply,  was  stopped  by  the  Court. 


PUBCHAS 

Ghubch- 
wardens  of 

THE  Holy 
Sepulchre. 


[  •lee  ] 


[170] 


C 1 )  83  B.  R.  645  (16  Q.  B.  472). 
<-^)  83  B.  B.  538  (16  Q.  B^  462). 
i^:S)   83  E.  B.  543  (16  Q.  B.  470). 


(4)  97  R  E.  518  (3  El.  &  Bl.  346). 

(5)  97  B.  E.  764  (3  El.  &  Bl.  793). 
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Bbo.  Edwin  James,  in  last  Easter  Term,  obtained  a  rule  calling  on  the 

alletnb.  defendants  to  show  cause  why  the  writ  of  error  "  should  not  be 
[  187  ]  quashed,  on  the  ground  of  the  scune  having  been  sued  oat  with 
a  view  to  a  compromise  of  this  prosecution,  and  for  the  purpose  of 
enabling  such  compromise  to  be  effected:  and  why  the  entry  on 
the  roll  of  the  writ  of  error,  of  the  assignment  of  errors  by  James 
Holder  AUeyne  alone,  and  of  judgment  thereon,  should  not  be 
struck  out,  and  the  entry  on  the  roll  corrected  in  accordance  with 
truth ;  or  why  the  said  writ  of  error  should  not  be  set  down  and 
duly  argued." 

He  moved  on  affidavits,  suggesting  that  the  writ  had  been  sued 
out,  and  the  order  for  judgment  obtained,  by  way  of  and  with  a 
view  to  compromise  between  the  prosecutor  and  defendants. 

Affidavits  were  put  in,  in  answer. 

The  case  was  heard  on  two  previous  days  of  this  Term,  November 
8rd  and  9th,  and  on  this  day.  Shee,  Serjt.,  S.  Tetnple  and  Huddleston 
showed  cause ;  and  Edwin  James  and  H.  Hawkins  supported  the 
rule. 

Lord  Campbell,  Ch.  J. : 

This  rule  must  be  made  absolute.  We  clearly  have  jurisdiction 
to  pronounce  such  a  rule.  At  common  law  this  power  would  have 
been  in  the  Court  of  Chancery  on  the  common  law  side :  but  stat. 
12  &  18  Vict.  c.  109,  s.  89,  gives  it  to  the  common  law  courts :  and 
in  Gan-ard  v.  Tuck  (i)  the  Court  of  Exchequer  Chamber  decided, 
under  this  statute,  that  they  had  no  power  to  quash  a  writ  of  error 
[  •188  ]  brought  before  them  for  any  thing  not  apparent  on  the  *record ;  but 
that,  for  matter  not  apparent  on  the  record  (in  that  case,  breach  of 
faith),  the  Court  from  which  the  error  came  had  the  power.  We  have 
then  to  say  what  we  ought  to  do  when  we  find  a  writ  of  error  sued 
out  with  the  view  of  compromising  a  prosecution.  I  think  we 
ought  to  quash  the  writ,  finding  that  a  proceeding  is  taken  for  the 
purpose,  not  of  furthering  justice,  but  of  defeating  it.  It  appears 
to  me  that  this  was  the  object,  and  the  only  object.  (His  Lordship 
then  commented  on  the  facts.)  We  have  in  this  country  no  public 
prosecutor :  I  think,  and  I  believe  my  learned  brothers  concur  in 
my  view,  that,  in  consequence  of  this,  compromises  often  takeplac^ 
in  criminal  cases.  We  are  bound  therefore  to  take  care  to  keep  the 
practice,  as  far  as  we  can,  within  such  limits  as  may  prevent  the 
evasion  of  justice. 

(1)  8  C.  B.  231.  258. 
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on  the  current  news  of  the  day :  and  it  thus  is  brought  exactly 
into  the  predicament  of  the  Bussell  Institution.  Reg.  v.  Gctskeli  (l) 
and  Reg.  v.  Brandt  (2)  are  also  strong  authorities  against  the 
appellants.  A  second  question  is,  whether  the  exemption  can  be 
supported  for  a  part  of  the  premises.  But  the  rate  is  laid  in 
^respect  of  one  entire  occupation  of  the  whole  house.  The  exemp- 
tion can  be  allowed  only  where  the  premises  are  exclusively  used 
for  the  scientific  purpose. 

Pashley,  contra  : 

First,  as  to  the  general  rateability.  There  seems  to  be  no  ques- 
tion but  that  this  Society  was  originally  instituted  exclusively  for 
scientific  purposes.  It  is  attempted  to  show  that  this  character  is 
destroyed  by  the  maintenance  and  use  of  the  reading  room.  But 
such  a  room  is  naturally  connected  with  scientific  pursuits :  indeed 
it  may  be  said  to  be  essential  to  them :  it  is  necessary  that  there 
should  be  an  opportunity  of  consulting  scientific  periodical  works ; 
and  there  must  be  some  one  to  attend  to  the  room. 

(Lord  Campbell,  Ch.  J. :  The  exemption  would  not  be  destroyed 
by  a  room  used  only  for  scientific  works.) 

It  comes  then  to  the  question  whether  the  exemption  is  destroyed 
by  allowing  newspapers  to  be  in  the  room  also  :  and  it  ought  to  be 
recollected  that  scientific  intelligence  is  frequently  first  communi- 
cated by  newspapers,  as  in  the  case  of  Mr.  Hind*s  successive 
liscoveries  of  telescopic  planets.  The  true  test  appears  to  be  laid 
iown  by  the  Court  in  Reg.  v.  Brandt  (3).  *  *  Secondly,  even  if 
be  Society  be  rateable  in  respect  of  the  reading  room,  it  is  not 
ateable  for  so  much  of  the  premises  as  are  exclusively  applicable  to 
<;ience.  The  principle  of  separating  rateable  premises  from  such 
.8  are  not  rateable  was  recently  acted  upon  by  this  Court  in 
iamhUr  v.  Overseers  of  Lydford  (4)  and  Churchwardens  of  St.  Anne 
.  Linnean  Society  (5),  Here  the  whole  Society  does  not  use  the 
eading  room :  the  residents  cannot  use  it  without  subscribing  to  it. 
suppose  it  were  half  a  mile  distant  from  the  rest  of  the  premises : 
ould  the  Society  be  rateable  for  all  the  premises  ? 

Watson^  in  reply,  was  stopped  by  the  Court. 


PUBCHAS 

Ghuboh- 
wabdenb  of 

THB  Holt 
Sepulohbe. 


[  ♦169  ] 


[170] 


(  1 }  83  B.  B.  545  (16  a  B.  472). 
i'2)  83  B.  B.  538  (16  Q.  B.  462). 
i<Uj  83  B.  B.  543  (16  Q.  B.  470). 


(4)  97  B.  B.  518  (3  El.  &  BL  346). 

(5)  97  B.  B.  764  (3  El.  &  BL  793). 
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South  Health  Act,  1848,  all  the  streets  and  roads,  except  turnpike  roads, 
Railway  within  the  borough  of  *  Swansea  were  vested  in  the  said  local 
Company  board,  who  are  constituted  surveyors  of  highways  within  the  said 
Swansea  borough,  and  have  the  repairs  of  such  highways  and  streets,  and 
OF  Health,  also  the  lighting,  scavenging,  sewering,  draining  and  cleansing  of 
[  'is^  ]       the  said  borough. 

The  main  line  of  rails  of  the  South  Wales  Bailway  passes  through 
the  borough  of  Swansea,  and  the  district  of  the  said  local  board : 
and  there  are  also  within  the  said  borough,  and  within  the  district 
of  the  said  local  board,  certain  stations,  platforms,  ofiSces,  engine 
sheds,  warehouses,  sidings,  turntables,  tanks,  water  works,  cranes 
and  other  fixed  plant,  buildings,  machinery  and  works,  necessary 
for  the  use  and  working  of  the  railway  as  such,  and  connected  and 
used  therewith,  and  for  the  use  of  which  no  separate  or  distinct 
charge  is  made  by  the  Company  to  the  public  (except  that  a  portion 
of  the  station  is  appropriated  and  used  as  a  place  for  the  temporarj' 
deposit  of  goods  left  by  the  consignees  beyond  a  prescribed  time, 
and  for  which  a  small  charge  is  made  for  demurrage),  all  belonging 
to  the  said  South  Wales  Bailway  Company,  and  all  assessable  to 
rates  for  the  relief  of  the  poor  of  the  town  and  franchise  of  Swansea, 
and  also  the  parish  of  Llangafelach. 

On  the  26th  day  of  August,  1858,  a  rate  for  the  relief  of  the  poor 
of  the  town  and  franchise  of  Swansea  was  made  by  the  church- 
wardens and  overseers  of  the  said  town  and  franchise  of  Swansea ; 
and  the  said  Company  were  assessed  in  respect  of  the  land  within 
the  said  town  and  franchise  of  Swansea,  forming  the  site  of  the 
main  or  through  line  of  railway,  consisting  of  a  double  line  of  rails 
(exclusive  of  the  stations,  platforms,  offices,  engine  sheds,  ware- 
houses, sidings,  turntables,  tanks,  water  works,  cranes  and  other 
[  ♦191  ]  fixed  plant,  buildings,  machinery  and  *works  aforesaid),  at  the  sum 
of  1002.,  and  in  respect  of  the  said  stations,  platforms,  offices,  engine 
sheds,  warehouses,  sidings,  turntables,  tanks,  water  works,  cranes 
and  other  fixed  plant,  buildings,  machinery  and  works  aforesaid  at 
the  sum  of  5002.  It  is  not  disputed  that  the  aggregate  net  annual 
or  rateable  value  of  all  the  aforesaid  rateable  property  of  the  said 
Company  within  the  said  borough  and  franchise  was  correct :  and 
such  value  is,  for  the  purposes  of  this  case,  admitted. 

On  the  7th  day  of  September,  1858,  the  local  board  of  health 
for  the  borough  and  district  of  Swansea  made  a  rate  for  purposes 
of  the  Public  Health  Act  upon  all  the  rateable  property  in  their 
district ;  and  the  appellants  (as  occupiers  of  the  said  railway)  were 
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by  the  said  local  board  assessed  at  one-foarth  part  of  the  full  net       Bouth 

Wales 
annual  or  rateable  valae  of  the  land  forming  the  site  of  the  said      railway 

main    or    through  line   of   railway ;  but  in  respect   of    the   said     Company 
stations,  platforms,  offices,  engine  sheds,  warehouses,  sidings,  turn-      Swaiota 
tables,  tanks,  watercourses,  cranes  and  other  fixed  plant,  buildings,    of  health. 
machinery  and  works  they  were  assessed  at  the  whole  of  the  full  net 
annual  or  rateable  value  of  such  last  mentioned  property.     Notice 
of  appeal  has  been  given. 

The  question  for  the  decision  of  the  Court  is,  Whether,  under 
sect.  88  of   the  Public  Health  Act,  1848  (1),  the  appellants  are 
rateable  in  respect  of  the  said  stations,  platforms,  offices,  engine 
sheds,  warehouses,  sidings,  turntables,  tanks,  water  works,  cranes 
and  other  fixed  plant,  buildings,  machinery  and  works  upon  the 
whole  of  the  full  net  annual  or  rateable  value ;  or  on  only  one- 
fourth  of  such  value  ;  or  upon  the  whole  of  the  full  net  annual  or 
rateable  value  of  such  portion  only  of  the  station  as  is  appropriated 
and  used  for  the  temporary  'deposit  of  goods,  and  for  which  a       [  •192  ] 
charge  is  made  for  demurrage  as  aforesaid.    If  the  Court  shall  be 
of  opinion  that  the  appellants  are  rateable  upon  the  whole  of  the 
full  net  annual  or  rateable  value  of  the  said  stations,  platforms, 
offices,  engine  sheds,  warehouses,  sidings,  turntables,  tanks,  water 
works,  cranes  and  other  fixed   plant,   buildings,  machinery  and 
works,  the  rate  so  made  upon  the  appellants  is  to  stand  confirmed, 
otherwise  the  said  assessment  upon  the  appellants  to  be  amended, 
and  the  appellants  are  to  stand  rated,  in  such  manner  and  on  such 
portion  or  portions  of  the  said  stations,  platforms,  offices,  engine 
sheds,  warehouses,  sidings,  turntables,  tanks,  water  works,  cranes 
and  other  fixed   plant,  buildings,   machinery    and    works,  as  the 
Court    shall    direct.    And    in    either  case  the  judgment  of  the 
Sessions  is  to  be  entered  accordingly. 

Sir  F.  KeUy,  in  support  of  the  rate : 

The  question  depends  on  the  application  of  the  Public  Health  Act, 
1848  {11  &  12  Vict.  c.  63),  s.  88  (i)  ;  *  *  and  the  whole  question 
is  what  does  the  word  "  railway,"  as  used  in  *thi8  section,  mean  ?  t  *^^^  1 
The  respondents  say  that  it  means  in  the  strict  sense  the  way,  the 
road  itself  on  which  the  rails  rest,  and  not  that  way  with  its 
adjuncts.  It  may  be  observed  that,  in  the  earlier  part  of  the 
proviso,  the  Legislature,  when  speaking  of  a  canal,  mean  only  the 
canal  itself,  and  use  express  words  to  include  an  adjunct  so  closely 

(I)  See  note  (2),  ante,  p.  419. 
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South       connected  with  the  canal  as  is  the  towing  path.     The  intention  of 

Bailey     ^^^  Legislature  seems  to  have  been  to  give  a  partial  exemption  to 

Company      jj^^  property  which  benefited  least  by  the  expenditure  of  the  district 

Swansea     rates:  tried  by  this  test,  there  are  few  species  of  property  that 

OF  Health,    benefit  more  by  the  highways,  the  lights  and  the  sewage,  than  the 

stations  &c.  used  as  necessary  adjuncts  to  the  railway.    It  is  found 

in  the  case  that  no  separate  charge  is  made  for  the  use  of  the 

adjuncts  here ;  but  that  does  not  affect  the  question ;  they  might 

be  occupied  and  charged  for  separately,  and  are  capable  of  a  separate 

valuation.     It  must  be  admitted  that  the  turntables  across  which 

the  line  of  rails  actually  run  are  used  as  part  of  the  railway;  but  it 

is  submitted  that  all  the  other  things  mentioned  in  the  case,  up  to 

the  very  edge  of  the  rails,  or  at  least  up  to  the  edge  of  so  much  land 

as  is  necessary  to  support  the  rails,  are  rateable  at  the  full  value. 

Bramwell,  contra : 

The  question  cannot  in  any  way  depend  upon  the  question 
whether  the  various  parts  of  the  premises  derive  more  or  less 
benefit  from  the  expenditure  of  the  district  rate.  The  board  of 
health  have  many  functions,  from  each  of  which  different  species 
of  property  derive  different  degrees  of  benefit ;  but  the  Legislature, 
instead  of  enacting  that  there  should  be  different  rates  for  each  of 
[  ♦194  ]  these  purposes,  each  of  them  incident  in  *different  proportions  to 
the  different  kinds  of  property,  has  imposed  one  district  rate,  and, 
by  way  of  a  rough  compromise,  has  enacted  that  the  various  kinds 
of  property  enumerated  in  sect.  88  shall  be  rated  at  a  lower  rate 
than  the  others.  The  mention  of  the  canal,  after  that  of  "  land 
covered  with  water,"  shows  that  "canal"  includes  something 
beyond  the  mere  water  way ;  the  stations,  toll  houses,  and  other 
necessary  adjuncts  to  the  canal,  are  the  parts  of  the  canal  con- 
sisting of  land  not  covered  with  water ;  and  so  the  stations  &c.  are 
part  of  the  railway.  It  seems  conceded  by  the  other  side  that  the 
turntables  are  part  of  the  railway  :  but  to  concede  that  is  to  admit 
that  the  words  "land"  "used"  as  "railway"  include  something 
beyond  the  mere  way.  If  so,  the  limits  can  be  only  what  is 
necessary  for  using  it  as  a  railway ;  and  it  is  found  here  that  the 
matters  in  dispute  are  "  necessary  for  the  use  and  working  of  the 
railway  as  such." 

(LoBD  Campbell,  Gh.  J. :  That  may  well  be  the  case  with  things 
forming  no  part  of  the  railway.     Suppose  that  a  large  number  of 
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the  railway  servants  were  lodged  in  the  station  :  could  you  say  that       south 

their  houses  were  used  as  a  railway  ?)  railway 

Company 

The  use  supposed  might  be  convenient,  but  could  hardly  be  found      swakska 

necessary  for  the  use  of  the  railway.     If  the  nunjber  of  servants  ^^^^^ 

there  were  no  more  than  necessary  for  keeping  the  stations  &c.  in 

order,  there  would  be  an  analogy  between  the  case  supposed  and 

those  in  which  premises  occupied  by  literary  societies  have  been 

held  exempted  by  stat.  6  &  7  Vict.  c.  86,  from  rates,  though  servants 

resided  in  them. 

(Lord  Campbell,  Ch.  J. :  If  the  exemption  were  in  favour  of  land 
occupied  for  *carrying  into  effect  railway  purposes,  the  decisions       [  'iss  ] 
on  that  Act  would  be  very  much  in  point.    But  surely  warehouses 
may  be  very  necessary  for  carrying  on  the  business  of  the  railway, 
and  yet  be  no  essential  part  of  it.) 

Even  in  the  most  narrow  construction  of  the  words,  the  sidings  are 
part  of  the  railway ;  and  the  earth  which  supports  the  rail  does 
not  cease  to  be  an  essential  part  of  the  railway  because  it  is  boarded 
over  and  so  made  a  platform,  or  roofed  over  and  so  made  a  pay 
office  or  a  shed. 

Kelly,  in  reply.     *     *     * 

Lord  Campbell,  Ch.  J. : 

We  are  to  consider  what  part  of  these  premises  is  to  be  considered 
as  land  used  as  railway ;  for  the  district  rate  is  by  the  statute 
imposed  on  all  property  at  its  annual  value  ;  and  then  comes  a  pro- 
viso favouring  certain  species  of  property,  which  are  only  to  be 
rated  at  one-fourth  part  of  their  annual  value.  These  premises  do 
not  fall  within  the  proviso,  and  are  to  be  rated  at  their  full  value, 
unless  they  come  within  the  description  of  land  ''  used  only  '*  "  as 
a  railway."  It  seems  to  me  that  the  line  itself,  the  sidings,  and 
the  turntables  on  which  the  carriages  actually  go,  and  so  much  of 
the  land  at  the  side  as  is  occupied  for  the  necessary  support  of 
these,  are,  in  every  sense,  part  of  the  railway ;  and  I  think  that  so 
much  of  the  platform  *as  is  of  the  same  width  as  the  side  of  the  [  'iss  ] 
railway  adjacent  is,  like  it,  to  be  considered  as  part  of  the  railway. 

But  I  am  of  opinion  that  the  rest  of  the  property  is  liable  to  the 
full  rate.  As  to  the  warehouses,  it  was  scarcely  contended  that 
they  could  be  considered  part  of  the  railway,  or  entitled  to  the 
exemption.    As  to  the  other  premises,  we  have  not  to  consider 
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South       whether  they  are,  in  the  words  of  the  case, ''  necessarj  for  the  use 

Railway     and  working  of  the  railway  as  such,  and  connected  and  need  there- 

CoMPAKT      ^ith,"  which  no  doubt  the  station  is  ;  but,  in  the  words  of  the  Act, 

SwASBXA     whether  they  are  "  used  "  "  as  a  railway."    Now  in  common  par- 

OF  HsALTH.    lance  a  distinction  is  made  between  the  railway  and  the  station. 

The  matters  enumerated,  with  the  exceptions  I  have  stated,  are 

ancillary  to  the  working  of  the  railway,  but  are  not  part  of  it.    I 

think  therefore  that,  on  a  fair  interpretation  of  the  language  used 

by  the  Legislature,  those  things  are  not  intended  to  fall  within  the 

exemption.     And  this  is  just ;  for,  though  the  Railway  Companies 

do  not  derive  benefit  from  all  the  purposes  for  which  the  district 

rate  is  levied,  yet  the  stations  and  other  property  occupied  derive 

benefit,  in  perhaps  a  greater  degree  than  any  other  species  of 

property,  from  the  chief  expenditure  of  the  rate;    and  it  would 

be  unjust  if  these  premises  were  not  rated  equally  with  other 

property. 

WlOHTMAK,  J. : 

1  also  am  of  opinion  that  all  the  subjects  mentioned  in  the  case 
are  liable  to  the  full  rate,  with  the  exception  of  the  sidings,  the 
turntables  and  the  platform,  with  the  limitation  on  the  latter  put 
by  my  Lord. 
[  197  ]  The  question  is,  whether  these  things  come  within  the  proviso 

subjecting  certain  property  to  a  lower  rate.  In  the  ordinary  practice 
of  rating  railways  to  the  relief  of  the  poor,  a  distinction  is  made 
between  the  line  of  the  railway  and  stations  and  other  buildings 
occupied  as  ancillary  to  the  traffic  on  the  railway,  but  not  being 
part  of  the  line.  The  words  of  the  Act  in  question  are  very  concise: 
but  I  think  that  in  applying  them  we  must  consider  the  offices  in 
the  present  case  as  no  part  of  the  railway,  though  necessary  for  the 
traffic  on  the  railway,  and  used  for  the  purposes  of  that  traffic ;  and 
consequently  that  they  are  rateable  at  their  full  value. 

Erlb,  J. : 

I  have  also  come  to  the  same  conclusion.  We  are  applying  the 
provisions  in  stat.  11  &  12  Yict.  c.  68,  s.  88  (l),  to  the  case  of  a 
railway  and  buildings  ancillary  to  the  railway  situated  in  the  district 
of  a  local  board  of  health. 

The  general  scheme  of  the  enactment  is,  that  the  occupiers  of  the 
classes  of  property  most  benefited  by  the  expenditure  of  the  district 

(1)  See  note  (2),  ante,  p.  419. 


Tot.  xcix.]      1854.     Q.  B.    4  EL.  &  BL.  197—199.  425 

rates  ehall  be  liable  to  be  rated  at  a  bicber  rate,  tbe  oecupiers  of       South 

Wales 
the  classes  less  benefited  at  tbe  lower  rate ;  and  tbe  class  of  property     railway 

most  benefited  is  tbat  wbich  is  occupied  immediately  for  tbe  pur-     Company 
pose  of  residence ;  and  tbe  kinds  of  property  not  so  occupied  are      Swansea 
not  to  be  rated  so  bigbly.     Sucb  is  tbe  general  object  of  tbe  Act :    of  Health. 
and  we  are  now  to  apply  its  language  to  tbe  particular  case. 

Land  used  only  as  a  railway  is  named  amongst  tbe  kinds  of 
property  favoured.      In  tbe  Kail  ways  Clauses  Consolidrttion  Act, 
1845,  8  &  9  Vict.  c.  20,  s.  15,  it  is  enacted  tbat  a  Company  may 
deviate  from  tbe  line  delineated  in  *tbe  plans,  provided  tbat  no  sucb       [  *198  ] 
deviation  sball  extend  to  a  greater  extent  tban  one  bundred  yards 
from  tbe  said  line.    Tbe  sense  in  wbicb  tbe  words  "  line  of  railway" 
Dsed  in  tbat  Act  bave  been  construed  may  assist  in  tbe  construction 
of  tbe  present  Act.    I  believe  tbat  tbere  bas  been  a  judicial  determi- 
nation (1)  tbat  tbe  Company  are  autborized  to  move  tbe  centre  of 
the  road  one  bundred  yards,  tbougb  tbe  consequence  may  be  tbat 
the  extremity  of  tbe  embankments  or  cuttings  necessary  for  tbe 
new  line  may  deviate  more  tban  one  bundred  yards  from   tbe 
extremity  of  those  necessary  for  tbe  old  line,  but  tbat  tbe  section 
does  not  affect  tbe  powers  of  tbe  Company  to  take  lands  for  stations 
or  other  works  ancillary  to  tbe  working  of  tbe  line ;  and  tbat  sucb 
stations  and  ancillary  works  are  not  part  of  tbe  "  line  "  of  railway. 
And  it  seems  to  me  tbat  tbe  word  "  railway,"  as  used  in  this  Act, 
must  be  understood  in  a  similar  sense.     I  think  all  land  supporting 
the  actual  railway,  whether  it  be  embankment  or  slope,  is  land  used 
as  a  railway,  and,  when  it  is  used  for  that  purpose  only,  is  favoured 
within  this  Act.     But  it  does  not  follow  that  sucb  supporting  lands 
are  within  tbe  exemption  if  they  be  converted  into  sites  for  ware- 
houses, or  used  for  some  other  purpose,  as  then  they  would  not  be 
used  for  the  purpose  of  a  railway  only. 

I  think  also  tbat  sidings  having  rails  on  which  the  carriages  go, 
and  turntables,  are  in  every  sense  part  of  the  railway ;  and  I  do  not 
think  they  cease  to  be  so  merely  because  a  roof  is  put  over  them. 

Bat  stations  and  all  those  buildings  for  which  under  their  statut-        [  199  ] 
able  powers  the  Company  may  take  land  beyond  that  necessary  for 
the  line  of  railway  are  not  within  tbe  exemption ;  such  stations  and 
buildings  being,  in  general,  as  proximate  as  may  be  to  the  densest 
habitations  of  a  town.     I  believe,  in  practice,  in  rating  railways  for 

(1)  Doe  d.  Payne  y.  The  Bristol  and  Armistead  y.  North  Staffordshire  Bail- 
ExHer  Bailway  Company,  55  £.  B.  632  way  Company,  83  B.  B.  577  (16  Q.  B. 
(6  U.   A  W.  320).    See  also  Doe  d.      526). 
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tfouTH        the  relief  of  the  poor,  a  distinction  is  made  between  the  land  occupied 

Railway     &&  railway,  which  is  rated  according  to  its  value  as  part  of  the 

CoiiPANY     '^hole  line,  and  such  ancillary  buildings,  which  are  rated  according 

Swansea     to  their  separate  value.     Such  a  practice  has  not,  as  I  remember, 
LocalBoabd  . 

OP  Health,    been  the  subject  of  judicial  decision :  but  its  existence  may  facihtate 

the  making  of  the  rate  in  this  case. 

On  the  materials  before  us,  I  agree  that  it  is  better  to  hold  that 

so  much  of  the  platform  as  rests  on  the  land  taken  for  the  line  of 

railway  is  within  the  favouring  clause. 

(No  fourth  Judge  was  present.) 

R(Ue  to  be  amended  accordingly. 


18M.  REG.  V.  HUTCHINSON  (1). 

:_:     '     (4  EL  A  Bl.  200—212;  S.  C.  3  C.  L.  R  104;  24  L.  J.  M.  C.  25;  18  Jur.  1116; 
[  200  ]  3  W.  R.  70.) 

By  a  Turnpike  Act  it  was  enacted  that  the  moneys  to  be  leceiTed  by 
virtue  of  the  Act  should  be  applied  **  in  the  first  place  "  in  discharging  the 
expenses  of  obtaining  the  Act,  *'  and  the  remainder  of  such  moneys  shall " 
(after  payment  of  the  expenses  of  erecting  toll  gates.  &c.)  ''from  time  to  time 
be  applied  in  keeping  down  the  interest  of  the  principal  moneys  '*  borroved 
on  the  credit  of  the  Act,  **  and  in  *'  repairing  the  turnpike  road,  "  and  lastly, 
in  repaying  the  principal  moneys."  The  road  being  out  of  repair,  an  order 
of  justices,  under  stat.  5  &  6  Will.  IV.  c.  50,  s.  94,  was  made  on  the 
trustees  to  pay  a  sum  to  the  surveyor  of  the  highways  to  be  applied  to  its 
repair.  On  appeal  to  the  Sessions,  a  case  was  stated  by  which  it  appeared 
that  the  trustees,  after  the  road  was  out  of  repair,  and  before  the  order  was 
made,  had  applied  all  their  funds  to  paying  the  annual  interest  on  the 
money  borrowed,  and  the  arrears  of  interest  due  in  previous  years,  and 
that  the  amount  applied  to  the  payment  of  arrears  exceeded  the  amount  in 
the  order  : 

Held,  that  the  words  '*  keeping  down  the  interest "  in  the  Act,  meattt 
paying  the  annual  interest  as  it  accrued,  and  did  not  include  paying  arreare, 
which  the  Act  left  to  be  provided  for  in  the  same  way  as  the  principal ;  and 
consequently  that  the  payment  of  interest,  though  the  road  was  out  of 
repair,  was  a  legitimate  appropriation  of  the  funds,  but  that  the  payment 
of  arrears  of  interest  when  the  road  was  out  of  repair  was  not  a  Intimate 
approptiation. 

Held,  also,  that  the  order  ought  not  to  be  made  unless  the  trustees  had 
funds  in  their  hands  applicable  to  the  order ;  but  that  the  trustees,  not  being 
entitled  to  take  credit  for  the  improper  payment  of  the  arrears  of  interest, 
must  in  this  case  be  considered  as  having  so  much  of  the  funds  in  hand. 

Order  confirmed. 

Threb  justices  of  the  county  of  Cumberland  made  an   order. 

under  stat.  5  &  6  Will.  IV.  c.  60,  s.  94,  whereby,  reciting  that  a 

(1)  Distinguished,  Bruton  v.  Win-  ing  Highway  Board  (1873)  L,  B.  ^ 
canton  (1870)  L.  E.  5  Q.  B.  437 ;  cited,  Q.  B.  308,  311,  42  L.  J.  M.  C.  UT. 
Market  ffarborough  Trmtees  v.  KHter-       28  L.  T.  446. 
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highway  in  the  parish  of  Penrith  was  out  of  repair,  that  it  was 
part  of  the  turnpike  road  made  under  stat.  3  &  4  Will.  lY. 
c.  Ixxx.  (I),  that  *  William  Hutchinson,  treasurer  to  the  turnpike 
trufitees,  had  been  ordered  to  repair  the  highway,  before  25th  March, 
1853,  and  that  default  had  been  made  in  repairing  it,  the  justices 
ordered  "  that  the  sum  of  74Z.  2«.  l^d,  should  be  paid  by  the  said 
turnpike  trust  to  Sylvanus  Miller,  assistant  surveyor  of  the  high- 
ways of  the  said  parish  of  Penrith,  being  the  sum  which  they  the 
said  justices,  on  the  evidence  produced  before  them,  judged  requisite 
for  repairing  the  said  road."  The  ^treasurer  appealed  to  the  Quarter 
Sessions.  The  grounds  of  appeal  were  that  several  sums  of  money 
had  been  advanced  or  borrowed  on  account  of  the  said  bridge  and 


Beq. 
t, 
Hutchin- 
son. 

[  •201  ] 


(1)  Local  and  personal,  publia  *'Aii 
Act  for  more  effectually  repairing  the 
road  from  the  east  end  of  a  oloee  called 
Lord's  close,  in  the  pariah  of  Brougham 
in  the  county  of  Westmoreland,  by 
way  of  Brougham  Bridge,  into  the 
town  of  Penrith  in  the  county  of 
CJumberland." 

Sect.  1,  after  a  recital  of  the  passing 
of  stat.  52  Geo.  m.  c.  cxxii.  {post^ 
p.  428,  note  (1) ),  and  a  further  recital 
as  follows,  '*  And  whereas  the  trustees 
acting  in  the  execution  of  the  said  Act 
have  borrowed  a  considerable  sum  of 
monby  on  the  credit  of  the  tolls  by  the 
said  Act  authorized  to  be  taken,  which 
still  remains  due  and  owing,  and  can- 
not be  repaid,  nor  can  the  said  road  be 
effectually  amended  and  kept  in  repair, 
unless  the  term  of  the  said  Act  be 
further  continued :  '*  enacts  that  upon 
the  day  of  the  commencement  of  this 
Act  the  said  recited  Act  passed  '*  &c. 
**  be  and  the  same  is  hereby  declared 
to  be  repealed.*' 

Sect  2.  *'  That  this  Act  shall  com- 
mence and  be  put  in  execution,  for 
and  during  the  term  hereinafter  men- 
tioned, for  the  purpose  of  more  effec- 
tuaUy  improving  and  keeping  in  repair 
the  road  from  the  east  end  of  the 
said  close  called  Lord's  close,  in  the 
parish  of  Brougham  in  the  county  of 
Westaioreland  aforesaid,  by  way  of 
Bron^hajn  Bridge,  unto  the  town  of 
I'enriUi  in  the  county  of  Cumberland 
aforesaid." 

Sect.   6.    *<And  for  defraying  the 


expenses  which  have  been  incurred  in 
building  the  said  bridge,  and  making 
and  maintaining  the  said  road,  and  for 
executing  other  the  purposes  of  this 
Act,  be  it  further  enacted,  that  it  shall 
be  lawful  for  the  said  trustees  to  "  take 
tolls  on  the  road. 

Sect.  12.  "  That  out  of  the  moneys 
already  received  by  virtue  of  the  said 
recited  Act  hereby  repealed,  and  now 
in  the  treasurer's  hands,  or  out  of  the 
first  moneys  which  shall  be  produced 
or  received  by  virtue  of  this  Act,  the 
said  trustees  shall,  in  the  first  place, 
pay  and  discharge  all  the  costs  and 
expenses  relative  to  the  obtaining  and 
passing  of  this  Act,  together  with 
lawful  interest  for  the  same ;  and  the 
remainder  of  such  moneys  shall  (after 
payment  of  the  necessary  expenses  of 
erecting  or  repairing  toll  gates,  toll 
houses,  and  milestones,  and  for  books, 
advertisements,  salaries  of  officers,  and 
other  such  expenses  incidental  to  the 
execution  of  this  Act),  from  time  to 
time  be  applied  in  keeping  down  the 
interest  of  the  principal  moneys  ad- 
vanced or  borrowed  on  accoimt  of  the 
said  bridge  and  road,  and  which  may 
be  borrowed  on  the  credit  of  this  Act, 
and  in  amending,  making,  altering, 
turning,  widening,  improving,  and 
keeping  in  repair  the  said  road,  and  in 
otherwise  putting  this  Act  into  execu- 
tion ;  and  lastly,  in  repaying  the  prin- 
cipal moneys  already  borrowed  or  to 
be  borrowed  on  the  credit  of  the  tolls 
arising  on  the  said  road." 


[♦202] 
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Keg.         road,  and  on  the  credit  of  the  said  Act ;  and,  by  virtue  of  the  applica- 
HuTCHiN-     tion  clause  contained  in  such  Act,  the  trustees  are  directed  that  the 

^^'  moneys  which  should  be  produced  or  received  by  virtue  of  the  said 
Act  (after  payment  of  the  necessary  expenses  of  erecting  or  repairing 
toll  gates,  toll  houses  and  milestones,  and  for  books,  advertisements, 
salaries  of  officers  and  other  such  expenses  incidental  to  the  execu- 
tion of  the  said  Act)  should,  from  time  to  time,  be  applied  in  keeping 
down  the  interest  of  the  principal  moneys  advanced  or  borrowed  on 
account  of  the  said  bridge  and  road,  and  which  might  be  borrowed 
on  the  credit  of  the  said  Act :  that  the  moneys  which  had  been  and 
then  were  produced  or  received  by  virtue  of  the  said  Act  were  not 
adequate  to  keep  down  the  interest  of  such  principal  moneys 
advanced  or  borrowed  on  account  of  the  said  bridge  and  road,  and 
that  there  were  no  moneys  or  funds  then  in  the  hands  of  the 
trustees  of  the  said  road  or  their  surveyor  or  treasurer  applicable  to 
the  making  the  said  road  in  pursuance  of  the  before  mentioned  order. 
The  Sessions  confirmed  the  order,  subject  to  the  opinion  of  this 
Court  upon  the  following  case. 

The  above  mentioned  order  was  made,  under  stat.  5  &  6  Will.  IV. 
c.  50,  s.  94,  on  the  Brougham  Bridge  Turnpike  Trust,  Cumberland, 
after  due  inquiry  by  the  justices  making  the  order  into  the  state  of 
the  funds  of  the  said  trust,  for  the  sum  of  74/.  2«.  l^d.  to  be  paid 
to  the  assistant  surveyor  of  the  highways  of  the  parish  of  Penrith, 
[  *203  ]  On  the  hearing  of  the  appeal,  it  appeared  that  the  ^trustees,  under 
the  authority  of  stat.  52  Geo.  III.  c.  cxxii.  (l),  made  the  road,  and 

(1)  Local  and  personal,  public.  "For  of    the    moneys  to   be   borrowed   by 

making  and  maintaining  a  road  from  virtue  of  this  Act,  and  in  defraying 

the  east  end  of  a  close  called  Lord's  the  charges  and  expenses  of  building 

close,  in  the  parish  of  Brougham,  in  the  the  said  intended  bridge,  and  making, 

county  of  Westmoreland,  into  the  town  erecting,  repairing  such  turnpikes  and 

of  Penrith,  in  the  county  of  Cumber-  toll    houses    as    aforesaid,   and    such 

land,  and  for  building  a  bridge  in  the  bridges  or  arches,  drains,  and  ditches, 

line  of  the  said  road  over  the  river  as  shall  be   necessary  to    be    made, 

Eamont,  which  divides  the  said  counties  repaired,  or  maintained,  and  the  ex- 

of  Westmoreland  and  Cumberland."  penses  of  repairing,  altering,  turning, 

Sect.  26  enacted:  **That  out  of  the  and  widening  the  said  road,  and  in 

tolls  or  moneys  to  arise  or  be  borrowed  making  good  the  damages  which  may 

by  vii-tue  of  this  Act  the  said  trustees,  be  done  to  the  owners  or  occupiers  of 

or  any  five  or  more  of  them,  shall  in  houses  and  lands  as  hereinafter  men- 

the  first  place  pay  all  the  expenses  tioned,  and  in   paying  the  purchase 

incurred  by  and  in  relation    to  the  money  for  such  lands,  buildings,  and 

obtaining     and     passing     this    Act,  other  hereditaments,  as  shall  be  bought 

together    with    lawful   interest   from  by  virtue  of  this  Act,  and  in  defraying 

the  time  of  advancing  the  same  to  the  all  other  expenses  relating  to  the  exe- 

time  of  payment,  and  shall  afterwards  cution  of  this  Act,  and  for  no  other 

apply  the  same  in  paying  the  interest  purpose  whatsoever." 
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built  a  bridge,  since  become  a  county  bridge  ;  and,  for  these  pur-         Beo. 
poses  and  under  the  authority  of  that  Act,  borrowed  on  mortgage     hutchik- 
of  the  tolls  arising  on  the  road  the  following  sums :  1st  the  sum  of         ^^' 
3,7002.  on  several  mortgages,  drawn  according  to  the  form  prescribed 
by  the  said  Act,  bearing  date  in  1815  ;  2nd,  the  sum  of  200L  on  a 
similar  mortgage  bearing  date  in  1824 ;  and,  8rd,  the  sum  of  400Z. 
on  a  similar  mortgage  dated  in  1882. 

Stat.  52  Geo.  III.  c.  cxxii.  being  about  to  expire,  an  Act  was 
obtained  (stat.  8  &  4  Will.  IV.  c.  kxx.  (1))  which  repealed  stat. 
52  Geo.  IIL  c.  cxxii.,  and  which  contained  the  following  application 
clause.     The  case  then  set  out  stat.  8  &  4  Will.  IV.  c.  Ixxx.,  s.  12  (i). 

It  appeared  that,  prior  to  making  the  said  order,  the  justices       [  204  ] 
ascertained  that  the  said  road  was  out  of  repair,  and  that  they 
afterwards,  and  before  making  the  said  order,  to  wit  on  27th  July, 
1852,  caused  an  examination  to  be  made  of  the  state  of  the  funds 
and  of  the  books  of  the  said  trust.    It  appeared  from  such  examina- 
tion, and  an  inspection  of  the  accounts  by  the  Court  of  Quarter 
Sessions,  that  no  interest  had  been  paid  on  the  mortgages  bearing 
date  in  1815,  and  amounting  to  8,700/.,  (although  the  money  had 
been  advanced  and  the  tolls  assigned,  from  April  18th,  1814)  till 
March  25th,  1818,  when  one  year's  interest  was  paid,  leaving  three 
years'  interest  in  arrear ;  that  the  yearly  interest  was  paid  regularly 
from  that  date  till  1821,  in  which  year  no  interest  was  paid,  making 
at  that  period  four  years'  interest  in  arrear ;  that,  in  1825,  one 
year's  interest  was  paid  on  these  mortgages,  as  well  as  on  that 
bearing  date  1824;  and  that  the  yearly  interest  continued  to  be 
paid  regularly  on  all  these  mortgages  from  1825  down  to  1852 
inclusive.     It  further  appeared  that  the  interest  paid  on  these 
mortgages  was  51.  per  cent,  per  annum,  and  that  the  trustees  in 
1&42,  and  1848,  besides  paying  the  annual  interest  of  52.  per  cent, 
to  the  mortgagees,  paid  them  2^  per  cent,  in   addition   towards 
liquidating  the  unpaid  interest,  thus  reducing  the  four  years'  arrears 
to  them :  and  it  was  further  shown  that,  in  1852,  they  also  paid  an  ^ 

additional  2}  per  cent,  to  the  mortgagees,  amounting  to  97/.  10«., 
reducing  the  arrears  of  interest  to  two  years  and  a  half.  The  annual 
interest  on  the  mortgage  for  400/.  at  4^  per  cent.,  and  bearing  date 
1852,  seemed  to  have  been  regularly  paid.  It  further  appeared  that 
the  trustees  had  never  applied  any  portion  of  the  funds  of  the  trust 
towards  the  repair  of  the  said  road,  except  the  trifling  *sum  of  2/.,       [  ^^^  ] 

(1)  Ante,  p.  427,  note  (1). 
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Reo.  which  they  expended  in  1852,  in  addition  to  the  sum  of  742.,  which 
HuTCHiN-  t^^y  h&d  obtained  by  an  order  of  justices  under  stat.  4  &  5  Vict.  c.  59, 
^^'  from  the  highway  rates  of  the  parish  of  Penrith.  The  accounts  for 
1852,  audited  on  the  17th  March,  1853,  and  being  the  last  which 
were  passed  before  the  hearing  of  the  appeal,  show  a  balance  against 
the  trust  of  51.  ISs.  l^d. ;  but  also,  as  before  stated,  that  the  trustees 
applied  in  that  year  971.  lOs.  in  paying  ofif  arrears  of  unpaid  interest : 
so  that  it  would  seem  that,  if  they  had  not  so  applied  this  sum, 
they  would  have  had  a  sufficient  amount  in  hand  to  have  paid  the 
sum  of  74{.  28.  l^d.  expressed  in  the  order  of  justices  appealed 
against. 

The  grounds  of  appeal  only  traversing  the  liability  of  the  trustees 
from  their  want  of  funds,  it  was  urged  on  the  part  of  the  respon- 
dents that  the  words  in  the  application  clause  in  stat.  3  &  4 
Will.  IV.  c.  Ixxx.,  '*  in  keeping  down  the  interest  of  the  principal 
moneys  advanced  and  borrowed  on  account  of  the  said  bridge  and 
road,  and  which  may  be  borrowed  on  account  of  the  said  bridge 
and  road  on  the  credit  of  this  Act,  and  in  amending,  making, 
altering,  turning,  widening,  improving,  and  keeping  in  repair  the 
said  road,"  should  be  taken  as  one  direction  ;  and  that  the  trustees 
are  bound,  when  the  road  is  out  of  repair,  to  apply  some  portion 
of  the  funds  towards  the  repair  of  the  road,  and  not  to  expend  the 
whole  in  the  payment  of  interest.  And  it  was  further  contended 
by  the  respondents  that  the  words  "  keeping  down,"  used  by  the 
Legislature  in  this  Act,  did  not  authorize  the  trustees  to  pay  arrears 
of  interest  accrued  due  before  the  passing  of  the  Act,  but  that  they 
were  used  with  reference  only  to  the  interest  thenceforth  to  accrue 
i[  *206  ]  due ;  and  that  the  Legislature  intended  that  such  *last  mentioned 
interest  was  not  to  be  paid  in  full  to  the  neglect  of  the  repairs  of 
the  road,  but  that  it  should  be  kept  down  as  well  as  might  be, 
concurrently  with  the  execution  of  the  necessary  repairs.  And  it 
was  lastly  urged  by  the  respondents  that  the  want  of  funds  was  no 
'^  ground  for  quashing  the  order,  inasmuch  as  the  trustees  could 

always  put  themselves  in  funds  by  an  application  made  under 
stat.  4  &  5  Vict.  c.  59,  s.  1. 

On  behalf  of  the  appellant,  it  was  contended  that  the  whole 
clause  must  be  taken  as  giving  a  succession  of  directions :  in  the 
first  place  to  pay  the  costs  of  the  Act ;  and  the  remainder  of  the 
moneys  should,  after  payment  of  the  liabilities  therein  mentioned, 
in  the  next  place  be  applied  in  keeping  down  the  interest  of  the 
principal  moneys  borrowed,  on  the  credit  of  the  Act,  and  then, 
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after  payment  of  the  interest,  in  making,  altering,  amending  and         reo. 
repairing  the  road,  and  lastly  in  repaying  the  principal  moneys     hutchin- 
borrowed.     That  the  tolls  arising  from  this  turnpike  trust  are  only         ^^• 
an  auxiliary  fund  to  the  highway  rates ;  and  that  the  persons  whom 
the  public  have  a  right  to  hold  liable  to  repair  are  the  inhabitants 
of  the  township;  and  that  the  trustees  have  acted  in  accordance 
with  the  Act  in  keeping  down  the  interest  and  arrears  of  interest. 

The  Quarter  Sessions  being  of  opinion  that  the  trustees  should, 
under  the  circumstances,  have  applied  a  portion  of  their  funds,  to 
the  extent  of  the  simi  mentioned  in  the  order,  towards  the  repair 
of  the  road,  confirmed  the  order,  but  granted  the  above  case  for 
the  opinion  of  the  Court. 

If  the  Court  should  be  of  opinion  that,  under  the  facts  above 
stated,  and  according  to  the  right  construction  of  *the  application  [  *2^  ] 
clause  above  cited,  the  trustees  were  bound  to  pay  the  yearly 
interest  of  the  debt,  and  also  to  pay  off  the  arrears  of  interest 
above  described,  before  they  could  apply  any  portion  of  the  tolls 
to  the  repairs  of  the  road,  then,  and  in  such  case,  the  order  of 
justices  appealed  against,  and  the  order  of  the  Court  of  Quarter 
Sessions  confirming  it,  are  to  be  quashed  :  but,  if  the  Court  should 
be  of  a  contrary  opinion,  then  these  orders  are  to  be  confirmed. 

The  case  was  now  argued  (l). 

PashUy  and  Overend,  in  support  of  the  order  of  Sessions : 

The  order  is  at  all  events  good ;  for,  supposing  that  the  trustees 
have  no  funds  available,  they  may  obey  the  order  and  obtain 
reimbursement  out  of  the  highway  rate.     *     *     * 

(Lord  Campbell,  Ch.  J. :  If  the  trustees  have  no  funds  out  of  which 
they  can  obey  the  order,  the  justices  ought  not  to  make  it.    *    *    * 

WioHTMAN,  J.:  Are  we  to  understand  that  the  road,  in  the 
present  case,  was  out  of  repair  at  the  time  when  the  trustees  paid 
ihe  arrears  ?  For,  if  it  was  then  in  repair,  they  were  justified  in 
paying  the  arrears.) 

The  grounds  of  appeal  show  that  the  only  question  raised  before 
the  Sessions  was  as  to  the  priority  of  application  under  stat. 
3  &  4  Will.  rV.  c.  Ixxx.,  s.  12 :  and  it  must  be  taken  that  no  other 
ground  for  quashing  *the  order  existed  in  fact.     It  by  no  means      [  *208  ] 

(I)  Before  Lord  Campbell,  Ch.  J.,  Wightman  and  Erie,  JJ. 
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BLEo.  foUovB  that,  because  the  keeping  down  of  interest  is  named  in  the 
HuTCHiN-  Act  before  the  repairing  of  the  road,  therefore  it  was  intended  that 
^^'  it  should  have  priority.  When  two  things  are  to  be  named,  one 
must  be  named  first,  though  no  priority  of  one  above  the  other 
be  intended.  The  trustees  are  required  by  the  Act  to  apply  the 
funds  to  both  purposes :  it  is  a  question  for  the  justices  in  theii 
discretion  to  say  whether  it  has  been  applied  to  both  purposes  in  a 
reasonable  proportion.    *     ♦     * 

Lush,  contra  : 

Stat.  8  &  4  Will.  lY.  c.  Ixxx.  must  be  construed  with  reference 
to  stat.  52  Geo.  III.  c.  cxxii.,  for  which  it  was  substituted.    Under 
Stat.  52  Geo.  III.  c.  cxxii.,  s.  26  (i),  the  arrears  of  interest  clearly 
were  to  be  discharged  before  the  funds  were  to  be  applied  to  repair- 
ing the  road.    If  the  funds  were  not  sufficient  for  both,  the  repaiiB 
were  to  be  provided  for  by  the  parish.    And  this  was  reasonable ; 
for  the  money  of  the  creditors  had  been  expended  in  making  a  road 
for  the  benefit  of  the  inhabitants  of  the  country ;  and  those  inhabi- 
tants might  well  be  called  on  to  keep  that  road  in  repair,  until  the 
creditors  were  repaid  out  of  the  tolls.     [The  recital  in  the  preamble 
[  209  ]       of  stat.  3  &  4  Will.  lY.  c.  Ixxx.  (2)]  shows  that  it  was  intended  to 
prolong  the  security  of  the  creditors :  and  it  is  not  reasonable  to 
construe  sect.  12  so  as  to  deprive  the  creditors  of  that  security 
which  they  had  for  the  arrears  already  due  at  the  time  the  Act 
was  passed.    *     *    * 

Cur.  adv.  vulU 

Lord    Campbell,  Gh.   J.,  on   a   subsequent    day    in   this    Term 
(November  24th),  delivered  judgment: 

We  are  of  opinion  that  the  order  of  magistrates  ought  to  be 
affirmed.  But  we  do  not  adopt  the  argument  of  the  respondents, 
[  ^210  ]  that  want  of  funds  at  the  time  when  *the  order  was  made  would  be 
no  ground  for  quashing  it.  If  the  order  stands,  the  trustees  would 
be  immediately  liable  upon  it :  and  we  are  of  opinion  that  m^&- 
trates  have  no  authority  to  make  such  an  order  unless,  upon 
examination  of  the  state  of  the  funds  of  the  trust,  they  find  that, 
after  charging  the  trustees  with  sums  received  and  giving  them 
credit  for  lawful  payments,  a  balance  remains  in  their  hands  equal 
to  the  sum  which  they  are  ordered  to  pay  for  the  rei>air  of  the 
road. 

(1)  4rUe,  p.  428,  note  (1),  (2)  AvUe,  p.  427,  note  (1). 
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Oar  decision  depends  upon  whether  the  trustees  are  entitled  to        Bao. 
credit  for  the  payments  they  have  made  of  old  arrears  of  interest  to     hutghik- 
the  mortgagees  when  the  road  was  out  of  repair.    We  think  it         ^^* 
sufficiently  appears  from  the  statement  in  the  case  that  they  made 
such  payments  when  the  road  was  out  of  repair,  and  that,  disallow- 
ing such  payments,  they  had  in  hand  more  than  742.  28.  lid.,  the 
Bum  which  they  are  ordered  to  pay  to  the  assistant  surveyor. 

They  contend  that  under  stat  8  &  4  Will.  IV.  c.  Ixxx.,  s.  12,  they  are 
authorized  and  bound,  after  payment  of  the  expenses  of  obtaining 
the  Act  and  some  other  incidental  expenses,  to  apply  all  the  tolls 
received  under  the  Act  in  paying  all  arrears  of  interest  due  to  the 
mortgagees:  and  that  it  is  only  after  payment  of  these  arrears 
the  obligation  arises  upon  them  to  apply  any  surplus  which  may 
remain  in  repairing  the  road.  Accordingly  in  administering  the 
funds  they  have  proceeded  upon  the  supposition  that  the  primary 
object  of  the  Act  was,  by  the  tolls  to  be  collected,  to  provide  for 
payment  of  the  arrears  due  to  the  mortgagees :  for,  since  the  Act 
passed  in  1883,  from  the  large  amount  of  the  tolls  coUected  under 
it,  they  have  only  applied  to  the  repair  of  the  road  the  illusory 
sum  of  21. 

The  Act  however  is  entitled  ''  An  Act  for  more  efifectually  repair-       [  211  ] 
ing  the  road  "  which  it  describes :  and  sect.  2  says  "  that  it  shall  be 
pat  in  execution,  for  the  purpose  of  more  efifectually  improving  and 
keeping  in  repair  "  the  said  road. 

Coming  to  sect.  12,  we  think  the  construction  of  the  respondents 

reasonable,  that  the  obligation  to  keep  down  the  interest  of  the 

moneys  borrowed,  as  it  is  first  mentioned,  takes  precedence  of  that 

to  repair  the  road :  but,  looking  to  the  language  here  employed  and 

the  whole  scope  of  the  Act,  we  cannot  accede  to  the  contention  that 

**  keeping  down  the  interest "  means  paying  oS  all  the  arrears  of 

interest  which  have  accrued  since  the  money  was  borrowed.    The 

expression  of  keeping  down  interest  is  familiar  in  legal  instruments, 

and  means  the  payment  of  interest  periodically  as  it  becomes  due, 

and  not  the  payment  of  all  arrears  of  interest  which  may  have 

become  due  on  any  security  from  the  time  when  it  was  executed. 

We  think  that  the  trustees  would  have  been  authorized  in  paying 

from  the  tolls  collected  under  the  Act  the  interest  becoming  due 

periodically,  before  applying  any  portion  of  them  to  the  repair  of 

the  road.     This  would  be  a  great  boon  to  the  mortgagees,  and 

might  not    be  unreasonable,  their  money  having  been  applied 

towards  the  making  of  the  road  :  and  by  proceeding  in  this  course 

R.IU — ^voL.  xca.  28 
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Rko.        there  might  be  a  reaeonable  prospect  of  the  road  being  kept  in 
HuTOHiN-     repair.    But,  by  paying  off  the  whole  of  the  arrears  while  the  road 
^^*         was  out  of  repair,  the  object  of  the  Act  would  be  entirely  defeated ; 
and,  if  there  were  to  be  an  indictment  against  the  parish  for  non- 
repair of  the  road,  to  be  followed  by  a  rate  to  repair  it,  or  if  an 
[  'aw  ]      order  were  made  for  payment  *of  a  sum  of  money  to  repair  it  out  of 
the  highway  rate,  this  monstrous  injustice  would  follow,  that  the 
present  inhabitants  of  the  parish  who  daily  pay  tolls  for  the  use  of 
the  road  would  see  these  tolls  applied  to  wipe  off  a  debt  which 
might  have  accrued  long  before  they  came  into  the  parish,  and 
would  find  themselves  taxed  to  repair  the  road  as  if  it  were  a  parish 
road  which  they  are  entitled  to  use   without   paying  any  toll 
whatsoever. 

The  case  of  Reg.  v.  Trustees  of  Srmth  Shields  Turnpike  Roads  (i) 
does  not  govern  the  present,  as  there  the  Turnpike  Act  expressly 
appropriated  the  turnpike  funds  in  the  first  place  to  the  repair  of 
the  road,  and  we  held  that  this  order  of  appropriation  in  the  local 
Act  was  not  altered  by  the  general  Act,  4  &  5  Vict.  c.  59.  But,  in 
construing  the  Act  now  before  us,  we  are  of  opinion  that  the  power 
to  keep  down  the  interest  did  not  authorize  the  payments  of  old 
arrears  when  the  road  was  out  of  repair. 

And,  as,  these  payments  being  disallowed,  the  trustees  had  in 
hand  more  than  the  sum  which  they  were  ordered  to  pay,  we  give 
judgment  that  the  order  of  magistrates  and  the  order  of  Sessions 

be  affirmed. 

Order  affirmed. 


1854.  REG.  V.  BEDWELL. 

Jiov^l.       ^^  ^^  ^  ^j  ^^^  _2^^ ;  S.  C.  3  C.  L.  B.  88 ;  24  L.  J.  M.  C.  17 ;  1  Jur.  N.  8. 306,) 

[This  case  related  to  the  effect  of  the  20  Geo.  IE.  c.  19,  s.  1,  aud  4  Geo.  lY. 
c.  34,  8.  5,  as  to  disputes  between  employers  and  workmen.  Both  statutes  were 
repealed  by  the  38  &  39  Vict.  c.  86,  s.  17,  and  the  decision  was  rendered  obec^te 
by  s.  4  of  the  repealing  Act.] 


(1)  3  El.  &  Bl.  599. 
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ALCIN0U8  V.  NIGKEU  (1).  W54. 

-Aor.  14. 
(4  El.  &  Bl.  217—219;  S.  0.  sub  nom.  Alcenius  v.  l^ysren,  24  L.  J.  Q.  B.  19  

1  Jur.  N.  S.  16.)  [  217  ] 

Plea,  puis  darrein  continuance,  that  plaintifF  is  an  alien  bom  in  Buseia, 
and  is  an  enemy  of  our  lady  the  Queen,  and  not  a  subject,  and  residing  in 
this  country  without  leave  of  the  Queen.    Demurrer : 

Held,  that  the  Court  must  take  judicial  notice  that  Bussia  was  at  war 
with  this  country;  and  that  the  plea  was  sufficient  in  substance. 

Action  for  work  and  labour.  Plea :  That  "  the  plaintiff  is  an 
alien  born,  (that  is  to  say)  born  in  the  Empire  of  Bassia,  and  that 
the  plaintiff  is  an  enemy  of  our  lady  the  Queen,  born  of  alien 
father  and  alien  mother,  and  was  not  nor  is  a  subject  of  our  lady 
the  Queen  by  naturalization,  denization  or  otherwise.  And  that 
the  plaintiff  is  residing  in  this  kingdom  without  the  licence,  safe 
conduct  or  permission  of  our  lady  the  Queen.  And  the  defendant 
further  says  that  the  plaintiff  has  become  such  enemy  as  aforesaid 
since  the  last  pleading  in  this  action."  Demurrer  in  the  new 
statutable  form.    Joinder. 

Unthanky  in  support  of  the  demurrer  : 

The  plea  of  *alien  enemy  has  always  been  held  to  require  great  [  •218  ] 
cerbdnty.  The  Common  Law  Procedure  Act,  1852  (15  &  16  Vict. 
c  76),  ss.  50,  51,  puts  an  end  to  all  objections  which  could  only  be 
taken  by  special  demurrer,  and  requires  the  Court  to  give  judgment 
according  to  the  very  right  of  the  cause :  but  in  such  a  plea  as  this 
the  defendant  has  no  right  unless  he  negatives  every  possible  ground 
on  which  the  plaintiff  could  sue.  The  form  of  the  plea  has  always 
been,  that  the  plaintiff  adheres  to  a  power  an  enemy  of  the  Queen. 
Here  it  is  only  averred  that  the  plaintiff  is  an  enemy :  that  would 
be  true  of  a  pirate,  though  the  subject  of  a  friendly  power. 

(Lord  Campbell,  Ch.  J. :  It  is  averred  he  was  born  in  the  Empire 
of  Bussia ;  and  we  must  take  judicial  notice  that  the  Emperor  of 
Sassia  is  at  war  with  our  Sovereign.) 

Then  stat  7  <&  8  Yict.  c.  66,  s.  6,  gives  every  alien  who  has  obtained 
a  certificate  from  the  Secretary  of  State  every  privilege  of  a  British 
subject,  except  those  of  being  a  member  of  the  Privy  Council  or  of 
Parliament.  The  plea  should  show  that  the  plaintiff  has  not  such 
a  certificate. 

(LoBD  Campbell,  Ch.  J. :  Perhaps  it  need  not  be  negatived  by  the 

(I)  Cited,  Drie/ontein  C<m8,  Gold  Mines  v.  Janson  [1900]  2  Q.  B.  339,  346, 
^»  14.  J.  a  B.  771,  83  L.  T.  79. 

28—2 
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aloikous     plea,  but  you  should  reply  that  you  have  such  a  certificate  if  it  be 
NiGREn.      BO*     ^^^  do^B  ^0^  ^^^  averment  that  he  is  here  without  permission 
of  the  Queen  negative  it  ?) 

Even  on  general  demurrer  it  scarcely  does  :  but  this  plea  of  alien 
enemy  must  still  be  construed  strictly. 

C.  Milivard,  contra,  was  not  called  upon  to  argue. 

Lord  Ca^mpbell,  Ch.  J. : 

I  am  of  opinion  that  the  defendant  is  entitled  to  our  judgment. 
[  •219  ]  We  should  be  anxious  to  give  the  Russian  plaintiff,  *  though  an 

enemy,  every  advantage  which  the  law  of  England  gives  him.  The 
contract,  having  been  entered  into  before  the  commencement  of 
hostilities,  is  valid ;  and,  when  peace  is  restored,  the  plaintiff  may 
enforce  it  in  our  Courts.  But,  by  the  law  of  England,  so  long  as 
hostilities  prevail  he  cannot  sue  here.  The  only  question  therefore 
is  as  to  the  sufficiency  of  the  plea  as  pleaded.  I  think  that,  when  it 
is  averred,  that  the  plaintiff  is  not  here  by  permission  of  the  Queen, 
it  is  in  substance  averred  that  the  plaintiff  has  not  the  certificate  of 
the  Secretary  of  State,  in  short  that  he  has  not  the  permission  of 
any  one  entitled  to  act  for  the  Queen.  I  think  therefore  that  the 
plea  is  good  in  substance. 

GoLBRinoE,  WiOHTMAN  and  Eblb,  JJ.  concurred. 

,  Judgment  for  defendant 

18M.  TINDALL  V.  TAYLOR. 

Nov.  14.  26. 

!  (4  EL  A  BL  219—230 ;  S.  C.  3  C.  L.  R.  199  ;  24  L.  J.  Q.  B.  12 ;  1  Jur.  N.  S.  112  ; 

[  219  ]  24  L.  T.  0.  S.  144.) 

Count  for  freight,  payable  in  advance  at  L.  two  months  after  the  ship 
should  sail,  for  goods  placed  on  board  plaintiff's  ship  there  to  be  carried  on 
a  voyage  to  P. 

Plea:  that,  after  a  reasonable  time  for  sailing,  and  a  reasonable  time 
before  the  ship  sailed,  defendant  demanded  back  his  goods  at  L.,  and 
plaintiff  would  not  redeliver  them. 

Beplication  :  that  the  captain  had  signed  bills  of  lading  making  the  goods 
deliverable  at  P.  to  D.  or  assigns,  and  delivered  these  bills  of  lading  to 
defendant,  and  defendant  had  transmitted  one  of  them  to  D.  at  P.  before 
he  demanded  the  goods  back.  That  defendant  would  not,  when  he 
demanded  back  his  goods,  restore  the  bills  of  lading,  or  indemnify  plaintiff 
against  those  who  might  become  holders  of  them  and  claim  the  goods  at  P. 

Rejoinder  that  D.  was,  and  plaintiff  knew  he  was,  only  agent  for 
defendant,  and  having  no  interest  in  the  bills  of  lading.     Demurrer : 

Held,  that  a  person  who  has  shipped  goods  on  a  general  ship  is  not 
entitled  at  pleasure  to  demand  them  back  without  payment  of  the  freight 
And  that  the  plea  did  not  show  such  a  delay  in  the  sailing  of  the  ship  as 
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to  be  a  breach  of  contract  on  the  part  of  plaintiff,  and  therefore  that  it  was       Tnn)ALL 
not  necessary  to  decide  whether  such  a  delay  would  have  been  a  defence  to  t, 

the  action ;  the  plea  being  bad  at  all  events.  Taylob. 

Held,  also,  that  the  replication  was  good,  and  that  the  rejoinder  was  no 
answer,  inasmuch  as  plaintiff  might  be  liable  to  an  assignee  of  D.  if  the 
goods  were  not  forthcoming  at  P. 

Count.  For  that,  in  consideration  that  plaintiffs,  at  the  request 
of  defendant,  had  received  on  board  of  *a  certain  vessel  of  the  plain-  [  *220  ] 
tiffs  called  the  Benyal,  then  about  to  sail  on  a  certain  voyage  from 
London  to  Port  Philip  in  Australia,  certain  goods  and  merchandize 
of  defendant  to  be  conveyed  in  the  said  vessel  on  the  said  voyage 
upon  the  terms  that  the  defendant  should,  two  months  after  the 
said  vessel  should  have  set  sail  on  the  said  voyage,  pay  to  the 
plaintiffs,  in  London,  freight  in  advance  at  the  rate  of  85«.  per  ton 
measurement  for  each  ton  of  the  said  goods  so  received  on  board 
the  said  vessel,  and  also  primage  at  the  rate  of  SL  per  cent,  upon 
the  said  freight,  defendant  then  promised  plaintiffs  to  pay  them  in 
London  the  said  freight  in  advance  at  the  rate  aforesaid,  and  also 
the  said  primage  at  the  expiration  of  the  said  period  of  two  months 
after  the  said  vessel  should  set  sail  on  the  said  voyage.  Averments 
that,  after  the  said  goods  and  merchandize  had  been  so  received  on 
board  the  said  vessel,  the  said  vessel  set  sail  on  the  said  voyage, 
and  that  two  months  from  the  time  of  her  so  setting  sail  had 
elapsed  before  the  commencement  of  this  suit.  Breach :  Non- 
payment of  the  said  freight  or  primage,  or  any  part  thereof. 

Plea.  ''That,  after  the  delivery  by  the  defendant,  and  receipt 
by  the  plaintiffs,  of  the  said  goods  and  merchandize  in  that  count 
mentioned,  and  after  a  reasonable  time  for  the  said  vessel  to  have 
sailed  on  the  said  voyage  had  elapsed,  and  a  reasonable  time  before 
the  said  ship  did  sail  on  the  said  voyage,  the  defendant  claimed  and 
demanded  of  the  plaintiffs  a  return  of  the  said  goods  and  merchan- 
dize, and  then  gave  the  plaintiffs  notice  that  he  did  not  wish  the 
same  to  be  carried  on  the  said  voyage,  and  required  a  redelivery 
and  return  of  the  said  goods  and  merchandize,  to  him  the  defen- 
dant ;  but  that  the  plaintiffs  wholly  omitted  to  redeliver  the  same 
to  the  ^defendant,  and  afterwards  sailed  and  proceeded  upon  [  *22i  ] 
the  said  voyage  with  the  said  goods  and  merchandize  in  and  on 
board  the  said  vessel,  against  the  will  of  the  defendant,  and  whilst 
his  said  request  not  so  to  do,  and  to  redeliver  the  same  to  him  the 
defendant,  remained  and  continued  in  force  and  unretracted." 

Replication.    That  after  the  said  receipt  by  the  plaintiffs  of  the  said 
goodH  and  merchandize  on  board  the  said  vessel,  and  before  the 
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Tnn)ALL  claim,  demand  or  notice  of  the  defendant  in  the  said  plea  men- 
Taylob.  tioned,  and  before  the  said  sailing  of  the  said  vessel,  the  captain 
of  the  said  veseel  for  the  said  voyage  at  the  request  of  the  defendant 
signed  five  parts  of  a  bill  of  lading  for  the  said  goods  and  merchan- 
dize, each  of  which  said  parts  was  to  the  following  tenor  and 
efifect.  The  replication  then  set  out  a  bill  of  lading  in  five  parts, 
signed  by  the  captain  of  the  Bengal,  for  goods  shipped  on  board  the 
Bengal,  then  in  the  Thames,  bound  for  Port  Philip,  making  the 
goods  deliverable  at  Port  Philip  "  unto  Messrs.  Dawson,  Bruce  & 
Co.,  or  assigns,  on  freight  for  the  said  goods  being  paid  here  with 
primage  and  average  accustomed."  Averments  that  the  names  of 
the  said  Messrs.  Dawson,  Bruce  &  Co.  were  inserted  in  each  of  the  said 
parts  of  the  said  bill  of  lading  before  the  signature  thereof  by  the 
said  captain,  by  the  direction  and  at  the  request  of  the  defendant, 
and  that,  after  the  said  parts  had  been  so  signed  by  the  said  captain, 
and  before  the  said  demand  or  notice,  the  said  captain  delivered  to 
the  defendant,  and  the  defendant  accepted  from  him, four  of  the  said 
parts,  the  fifth  part  being  kept  and  retained  by  the  said  captain  in 
his  own  possession,  by  the  consent  and  direction  of  the  defendant. 
That,  after  defendant  had  so  received  the  said  four  parts  of  the 
[  *222  ]  said  bill  of  lading,  *and  before  defendant  had  made  the  claim  or 
demand  or  given  the  notice  in  the  said  plea  mentioned,  the  defen- 
dant sent  and  transmitted  one  of  the  said  four  parts  to  the  said 
Messrs.  Dawson,  Bruce  &  Co.  at  Port  Philip  aforesaid,  as  the 
plaintiffs  at  the  time  of  the  said  claim,  demand  and  notice  well 
knew.  And  that  defendant  did  not,  at  the  time  of  the  said 
claim,  demand  and  notice,  or  at  any  time,  pay  or  offer  to  pay 
to  the  plaintiffs  the  said  freight  in  the  first  count  mentioned,  or 
return,  or  offer  to  return,  to  plaintiffs  the  said  part  of  the  said 
bill  of  lading  so  sent  by  him  to  the  said  Messrs.  Dawson, 
Bruce  &  Co.,  or  at  any  time  indemnify,  or  offer  to  indemnify, 
plaintiffs  against  any  claim  or  right  to  the  said  goods  and  merchan- 
dize which  the  said  Messrs.  Dawson,  Bruce  &  Co.,  or  any  other 
person  to  whom  the  said  part  of  the  said  bill  of  lading  might  be  duly 
assigned  and  indorsed  by  them,  might  acquire  upon  and  by  virtue 
of  the  said  part  of  the  said  bill  of  lading,  so  sent  as  aforesaid  to  the 
said  Messrs.  Dawson,  Bruce  &  Co.  by  the  defendant,  although  he 
was,  at  the  time  of  the  said  claim,  demand  and  notice,  required  by 
plaintiffs  to  return  to  them  the  said  part  of  the  said  bill  of  lading. 

Rejoinder.     That  the  said  Messrs.  Dawson,  Bruce  &  Co.,  in  the 
said  bills  of  lading  mentioned,  at  the  time  their  said  names  were 
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80  inserted  therein  were,  and  from  thence  until  and  at  and  after     tindall 
the  said  claim,  demand  and  notice  was  made  and  given    by  the      tayloe. 
defendant  were,  the  agents  of  the  defendant;  and  the  said  bill  of 
lading  was  sent  by  the  defendant  to  them,  as  and  to  be  held  as,  and 
when  received  by  them  was  held  by  them  as,  such  agents  of  the 
defendant,  and  not  otherwise ;  and  at  the  time  of  the  said  claim, 
demand  *and  notice  the  defendant  remained  and  continued  the       [  *^^^  ] 
legal  owner  of  the  said  goods,  and  the  said  bills  of  lading ;  and  no 
person  whatsoever  then  had,  nor  at  any  time  before  the  commence- 
ment of  this  suit  had,  any  right  to  the  said  bills  of  lading,  or  the 
said  goods  and  merchandize,  or  any  part  thereof,  as  against  the 
defendant :  of  all  which  premises  the  plaintiffs,  at  the  time  of  the 
said  claim,  demand  and  notice,  had  notice. 

Demurrer.     Joinder. 

The  case  was  now  argued  (l). 

R.  E.  Turner^  for  the  plaintiffs  : 

First,  the  plea  is  bad.  The  count  is  for  a  sum  of  money,  payable 
two  months  after  the  ship  sails,  due  in  consideration  of  the  ship- 
ment of  the  goods.  This  payment  is  not  properly  speaking  freight : 
Andrew  v.  Moorhouse  (2),  Saunders  v.  Drew  (8),  Blakey  v.  Dixon  (4). 
But  the  contract  is  a  perfectly  good  one,  by  which  the  plaintiffs  on 
their  part  contract  to  carry  the  goods,  and  the  defendant  contracts 
to  pay  this  money.  The  plaintiffs  here  partly  performed  their 
contract  by  taking  the  goods  on  board ;  and,  on  general  principle, 
the  other  contracting  party  cannot  put  an  end  to  the  contract 
without  their  consent,  or  unless  they  are  in  default.  But,  supposing 
the  plea  good,  the  replication  completely  answers  it.  In  Abbott  on 
Shipping  (8th  ed.)  595,  it  is  said :  "  a  merchant,  who  has  laden 
goods,  cannot  insist  upon  having  them  relanded  and  delivered  to 
him  without  paying  the  freight  that  might  become  due  for  the 
carriage  of  them,  and  indemnifying  the  master  against  the  con- 
sequences of  any  bill  of  lading  *signed  by  him.  Indeed  a  master  [  *224  ] 
who  has  signed  bills  of  lading  cannot  with  prudence  deliver  back  the 
goods  without  having  all  the  parts  of  the  bill  of  lading  delivered  up 
to  him,  for  if  any  one  part  has  been  transmitted  to  a  third  person, 
such  third  person  may  have  acquired  an  interest  in  the  goods." 
And  Lord  Tentbbdbn  acted  on  that  doctrine  in  Thompson  v.  Trail  (s). 

(1)  Before  Lord  Campbell,  Ch.  J.,  (3)  37  R  R.  460  (3  B.  &  Ad.  445). 
Coleridge  and  Wightman,  JJ.                        (4)  2  Bos.  &  P.  321. 

(2)  15  R.  R.  544  (5  Taunt.  435).  (5)  30  R.  R.  242  (2  Car.  &  P.  334). 
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Tnn>ALL     The  rejoinder  is  no  answer ;  for,  supposing  that  Dawson,  Brace 

Tatlok.      *  ^'  *^®  shown  to  have  no  rights  of   their  own  on  the  bill  of 

lading,  yet,  being  agents  intrusted  with  it,  they  might  at  common 

law  sell  it,  and  now  may,  nnder  the  Factors  Acts,  pledge  it,  and  so 

confer  a  good  title  on  some  other  person. 

WUleSf  contra  : 
In  the  passage  in  Abbott  the  learned  author  is  speaking  of  a  case 
in  which  the  shipowner  is  not  in  default ;  but  in  this  case  the  plea 
shows  that  the  plaintiffs  are  in  default ;  for  the  demand  was  not 
made  till  after  a  reasonable  time  for  the  sailing  had  elapsed. 
In  contracts  of  this  kind  time  is  of  the  essence  of  the  contract : 
Olaholm  v.  Hays  (i). 

(Lord  Campbell,  Ch.  J. :  Do  you  say  that,  if  a  general  ship  be 
delayed  in  sailing,  the  owner  of  any  parcel  of  goods  on  board  may 
forthwith  demand  them  back  ?  If  that  be  the  right  of  the  owner  of 
a  parcel  of  goods  lying  on  deck,  it  would  seem  also  to  be  the  right 
of  him  whose  goods  lie  at  the  bottom  of  the  hold,  the  lowest  of  the 
cargo.) 

Probably  special  circumstances,  such  as  the  vessel  being  a  general 
ship  and  the  goods  lying  at  the  bottom,  would  prevent  the  right  from 
arising.  But  no  such  circumstances  appear  on  this  record.  Tbe 
[  *226  ]  defendant  therefore  was  *en titled  to  his  goods,  unless  there  be  alien 
on  them.  But  there  could  be  no  lien  for  a  sum  not  yet  payable : 
Thmnpson  v.  Small  (2).  *  ♦  What  Lord  Tbntbrdbn  is  reported  to 
have  said  in  Thompson  v.  Trail  (3)  was  not  necessary  for  the  decision 
of  the  case.  If,  in  this  case,  the  defendant  had  actually  got  back  bis 
goods,  the  plaintiffs  would  have  been  entitled  to  some  compensation 
for  the  use  of  their  ship,  and  possibly,  if  the  defendant  was  to  blame, 
to  some  reasonable  damages  against  him  for  not  furnishing  a  cargo ; 
but  they  could  not  in  that  case  have  been  entitled  to  the  full  freight 
as  if  they  had  carried  the  cargo,  when  they  did  not.  And  their 
present  claim  is  to  put  themselves,  by  wrongfully  keeping  the 
goods,  in  a  better  position  than  if  they  had  given  them  up.  Then 
the  replication  and  rejoinder,  taken  together,  show  that  a  bill  0! 
lading  was  at  the  time  of  the  demand  and  refusal  in  the  hands  of 
the  agents  of  the  defendant.  Had  the  plaintiffs  given  up  the  goods 
to  the  defendant,  they  could  never  have  been  sued  either  by  the 
defendant  or  his  agents. 

(1)  58  R.  R.  399  (2  Man.  &  G.  267).       354). 

(2)  68  R  B.  712,  720  (1  C.  B.  328,  (3)  30  R.  R.  242  (2  Car.  &  P.  334K 
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(Lord  Campbell,  Ch.  J. :  Does  the  rejoinder  show  that  Dawson  j  Tiudall 
Bruce  &  Co.  were  not  such  *agent8  as  might  negotiate  the  bill  of  taylob. 
lading  and  confer  a  good  title  on  a  bond  fide  assignee  ?)  [  •226  ] 

It  does  not :  but  the  plaintiffs,  if  they  had  given  up  the  goods,  could 
not  have  been  made  liable  to  such  an  assignee.  *  *  Indeed  the 
assignee  of  the  bill  of  lading  probably  would  not  acquire  any  title 
to  the  goods  which  had  been  already  taken  out  of  the  ship :  Hastie 
V.  Couturier  (1). 

(WioHTMAN,  J. :  But  were  the  plaintiffs  bound  to  run  the  risk  of 
relying  on  such  nice  points  ?  Ought  not  the  defendant  at  least  to 
have  offered  them  an  indemnity  ?) 

That  would  have  been  a  reasonable  course,  if  the  defendant  had 
not  been  in  default. 

JB.  £.  Turner,  in  reply.     *     *     * 

Cur.  adv.  vvlt 

Lord  Campbell,  Ch.  J.,  on  a  subsequent  day  in  this  Term  (November        [  227  ] 
25th),  delivered  judgment : 

We  are  of  opinion  that  the  plaintiffs  are  entitled  to  judgment. 

We  entirely  agree  to  the  law  as  laid  down  by  Lord  Tenterden  in 
his  Treatise  (8th  ed.),p.  695,  and  in  Thompson  v.  Trail  (^),  when 
applied  to  a  general  ship,  that  *'  a  merchant,  who  has  laden  goods, 
cannot  insist  on  having  them  relanded  and  delivered  to  him  without 
paying  the  freight  that  might  become  due  for  the  carriage  of  them, 
and  indemnifying  the  master  against  the  consequences  of  any  bill 
of  lading  signed  by  him."  It  is  argued  that  there  can  be  no  lien 
on  the  goods  for  freight  not  yet  earned  or  due:  but,  when  the 
goods  were  laden  to  be  carried  on  a  particular  voyage,  there  was  a 
contract  that  the  master  should  carry  them  in  the  ship  upon  that 
voyage  for  freight ;  and  the  general  rule  is  that  a  contract  once 
made  cannot  be  dissolved  except  with  the  consent  of  both  the  con- 
tracting parties.  By  the  usage  of  trade,  the  merchant,  if  he 
redemands  the  goods  in  a  reasonable  time  before  the  ship  sails,  is 
entitled  to  have  them  delivered  back  to  him,  on  paying  the  freight 
that  might  become  due  for  the  carriage  of  them,  and  on  indemni- 
fying the  master  against  the  consequences  of  any  bills  of  lading 
signed  for  them :   but  these  are  conditions  to  be  performed  before 

(1)  96  B.  B.  598   (9  Ex.    102),  in      y.  Ilastie,  96  B.  B.  584  (8  Ex.  40). 
Exch.  Ch.,  reversing  the  judgment  of  (2)  30  B.  B.  242  (2  Car.  &  P.  334). 

the  Court  of  Exchequer  in  Couturier 
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TncDALL      the  original  contract  can  be  afifected  by  the  demand  of  the  goods. 

Tatu>s.       It  would  be  most  nnjnst  to  the  owners  and  master  of  the  ship  if  we 
were  to  hold  that  upon  a  simple  demand  at  any  time  the  goods  most 

[  *S28  ]  be  delivered  back  in  the  *port  of  outfit ;  and  Thomp$on  v.  SmaU  (l),  the 
case  relied  upon  by  Mr.  WilleM^  is  no  authority  for  such  a  doctrine. 
Supposing  it  to  be  untenable,  he  then  resorted  to  the  allegation, 
in  his  plea,  that  the  demand  for  redelivery  was  made  "  after  a 
reasonable  time  for  the  said  vessel  to  have  sailed  on  the  said 
voyage  had  elapsed,"  arguing  that  this  charges  the  master  with 
wilful  and  unjustifiable  delay  in  commencing  the  voyage,  so  as  to 
entitle  the  defendant  to  rescind  the  contract.  We  are  not  called 
upon  to  determine  whether  such  a  delay  would  have  such  a 
consequence,  or  would  only  entitle  the  defendant  to  bring  a  cross 
action ;  because  a  reasonable  time  for  the  vessel  to  have  sailed  may 
well  have  elapsed  without  any  wilful  or  unjustifiable  delay  on  the 
part  of  the  master,  as  the  delay  may  have  arisen  from  wind  and 
weather  not  having  permitted  her  departure.  The  plea  therefore 
appears  to  us  to  be  insufficient. 

But,  if  any  doubt  could  have  been  raised  upon  the  subject 
irrespective  of  the  bills  of  lading,  we  think  that  the  replication, 
though  met  by  the  rejoinder,  clearly  shows  the  action  to  be  main- 
tainable. After  the  master,  at  the  request  of  the  defendant,  had 
signed  bills  of  lading  for  the  goods,  making  them  deliverable  to  a 
consignee  at  the  port  of  destination,  one  of  which  bills  of  lading  he 
had  transmitted  to  the  consignee,  it  is  quite  clear  that  the  defen- 
dant could  have  no  right  to  the  redelivery  of  the  goods  in  the  port 
of  outfit  on  merely  demanding  them.  The  rejoinder  allies  that 
the  consignees  were  the  agents  of  the  defendant,  and  held  the  bill 
[  *229  ]  of  lading  only  as  such  agents.  But,  as  such  agents,  *the  con- 
signees might  have  had  authority  to  indorse  the  bill  of  lading  to  a 
purchaser  of  the  goods,  who,  as  assignee  of  the  bill  of  lading  for 
valuable  consideration,  would  have  become  proprietor  of  the  goods 
and  entitled  to  demand  them  from  the  master.  The  rejoinder  does 
not  negative  this  authority.  According  to  Thomson  v.  Domintf  (•) 
an  action  of  contract  on  the  bill  of  lading  could  not  have  been 
maintained  by  the  indorsee  of  the  bill  of  lading :  but  in  respect  of 
his  property  in  the  goods  he  might  have  maintained  an  action 
against  the  master  for  detaining  or  converting  them,  and  the 
master  would  be  estopped  from  denying  that  he  had  the  goods, 
after  the  declaration  in  the  bill  of  lading,  on  the  faith  of  which  the 

(1)  68  B.  E.  712  (1  0.  B.  328).  (2)  14  M.  &  W.  iOS. 
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indorsee  had  bought  and  paid  for  them.      Besides  a  contingent     TnmALL 
power  of   sale,  the  consignees,  under  the  Factors  Acts,  although     tatlob. 
only  agents,  would  have  had  a  right  to  pledge  the  goods,  and  to 
indorse  the  bill  of  lading  to  the  pawnee,  who  would  have  had  a 
remedy  against  the  master  if,  upon  the  arrival  of  the  ship  at  the 
port  of  destination,  the  goods  had  not  been  forthcoming. 

Finally,  it  is  urged  that,  although  the  master  might  not  have 
been  bound  to  deliver  back  the  goods  to  the  defendants  in  the  port 
o!  outfit,  he  had  no  right  to  carry  them  on  the  voyage,  and  the 
freight  sued  for  is  not  earned.  But  we  have  had  no  suggestion  as 
to  what  the  master  ought  to  have  done  with  the  goods  if  he  did  not 
deliver  them  back  when  they  were  demanded  ;  and  it  is  quite  clear 
that,  if  the  defendants  could  not  at  their  own  pleasure  rescind  the 
contract,  the  contract  remained  in  full  force.  Under  the  contract 
the  goods  were  carried  *to  Port  Philip :  and,  at  the  expiration  of  [  •230  ] 
two  months  from  the  sailing  of  the  ship  from  London,  the  freight 
became  payable  by  the  defendants. 

Therefore,  in  every  way  in  which  this  case  can  be  viewed,  we 
think  that  we  are  bound  to  give  judgment  for  the  plaintiffs. 

Judgment  for  the  'plaintiffs. 


[230] 


GKIFFINHOOFE  v.  DAUBUZ  (1).  i864. 

(4  EI.  &  BI.  230—236 ;  S.  C.  3  C.  L.  B.  91  ;  24  L.  J.  a  B.  20 ;  1  Jur.  N.  S.  307  ;        ^ov^^, 
3  W.  E.  60 ;  24  L.  T.  0.  S.  93.) 

Declaration  alleged  that  plaintiff  was  tenant  of  a  farm  to  defendant  for  a 
term  of  years,  after  the  expiration  of  which  there  became  due  and  payable 
from  defendant  to  the  Ecclesiastical  Commissioners  money  in  respect  of  a 
tithe  commutation  rent  charged  on  the  farm  and  land,  which  defendant,  as 
owner  of  the  farm  and  entitled  to  the  rents  and  profits,  was  liable  to  have 
paid,  and  ought  to  have  paid :  that,  defendant  having  neglected  to  pay  it, 
the  Commissioners  distrained  for  it  a  stack  of  wheat  of  plaintiff,  then 
lawfully  on  the  farm  and  land,  and  afterwards  sold  it;  and  defendant, 
though  requested,  had  not  indemnified  plaintiff.  Plea :  that  defendant  was 
not  liable  to  pay,  nor  ought  to  have  paid : 

Held,  that  the  issue  ought  to  be  found  for  defendant,  as  the  Tithe 
Act,  1836  (6  &  7  Will.  IV.  c.  71),  s.  67,  provides  that  nothing  in  the  statute 
contained  shall  be  taken  to  render  any  person  whomsoever  personally  liable 
to  the  payment  of  any  such  rent  charge. 

Held  by  the  Exchequer  Chamber,  affirming  the  judgment,  that  the 
declaration  showed  no  cause  of  action,  the  facts  stated  creating  no  liability 
on  the  part  of  defendant  to  indemnify  plaintiff. 

Thb  first  count  of  the  declaration  alleged  that  defendant,  by  deed 
dated  27th  October,  1845,  demised  a  farm  in  Sussex  to  plaintiff, 

(1)  Cited,     Att.'Om,     v.     Durham      Edmunds    v.    WaUingford    (1885)    14 
(1882)    46  L.  T.  16,  19;    explained,      Q.  B.  D.  811,  815. 
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I  •231  ] 


[  *232  ] 


from  29th  September,  1845,  for  the  term  of  twenty-one  years, 
determinable  as  therein  mentioned.  That  plaintiff  entered  and 
was  possessed  till  the  demise  was  determined  on  Michaelmas  Day, 
1852,  according  to  the  provisions  of  the  deed.  The  count  then 
stated  a  breach  of  a  covenant  as  to  taking  straw  at  a  valuation. 

Second  count.  That,  after  the  determination  of  the  term  as  in 
the  first  count  mentioned,  to  wit  1st  October,  1852,  *'  a  certain  sum 
of  money,  to  wit  411.  12«.  lO^d.,  became  and  accrued  due  and 
payable  from  the  defendant  to  certain  persons :  that  is  to  say,  to 
the  Ecclesiastical  ^Commissioners  for  England  and  Wales,  for  and 
in  respect  of  a  certain  sum  or  rent  in  lieu  and  stead  of  tithes,  or  a 
tithe  rent  charged  upon  the  said  farm  and  land  in  the  said  first 
count  mentioned :  which  said  sum  or  rent  the  defendant,  as  owner 
of  the  said  farm,  and  entitled  to  the  rents  and  profits  thereof,  was 
liable  to  pay,  and  ought  to  have  paid ;  and  which  said  farm  and 
land  was  liable  to  the  payment  of  the  said  sum  or  rent,  as  he  the 
defendant  well  knew.  And,  the  defendant  having  neglected  and 
refused  to  pay  the  said  sum,  and  the  same  being  in  arrear  and 
unpaid  as  aforesaid,  that  is  to  say  on"  1st  June,  1858,  "the  said 
Ecclesiastical  Commissioners,  by  their  bailiff  duly  authorized  in 
that  Itehalf,  for  obtaining  payment  of  the  same,  duly,  and  according 
to  the  provisions  of  the  statute  in  that  behalf,  distrained  for  the 
said  sum  so  in  arrear  a  certain  stack  of  wheat  of  the  plaintiff,  then 
lawfully  being  upon  the  said  farm  and  land ;  and  afterwards,  in 
pursuance  of  the  provisions  of  the  said  statutes,  sold  and  disposed 
of  the  said  stack  of  wheat  for  and  in  satisfaction  of  the  said  sum 
so  in  arrear  and  the  costs  and  charges  of  the  said  distress.  By 
reason  of  which  premises  the  plaintiff  lost  and  was  deprived  of  the 
said  stack  of  wheat.  And,  although  the  defendant  had  notice  of 
the  several  matters  in  this  count  mentioned,  and  was  requested  by 
the  plaintiff  to  indemnify  the  plaintiff  against  the  said  seizure  and 
sale,  and  to  make  good  to  him  the  loss  so  occasioned,  yet  the 
defendant  has  not  indemnified  the  plaintiff,  or  made  good  to  him 
the  loss  so  occasioned,  but  has  neglected  and  refused  so  to  do." 

8rd  count,  for  money  paid. 

4th  count,  on  an  account  stated. 

The  1st,  2nd,  and  3rd  pleas  were  to  the  1st,  3rd  and  4th  *counts. 
The  action,  as  to  these  counts,  was  referred  to  arbitration. 

Plea  4.  As  to  so  much  of  the  2nd  count  as  alleges  that ''  defen- 
dant was  liable  to  pay,  and  ought  to  have  paid,  the  sum  or  tithe 
rent  in  that  count  mentioned:"    ''That   the  defendant  was  not 
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liable  to  pay,  nor  ought  he  to  have  paid,  the  said  sum  or  tithe  rent, 
or  any  part  thereof,  as  alleged."    Issue  thereon. 

Fleas  5  and  6  were  to  the  2nd  count,  leading  respectively  to 
issues  in  fact  on  which  no  question  arose. 

The  case  was  tried  at  the  last  sittings  for  Middlesex,  before  Lord 
Campbell,  Ch.  J. 

On  the  issue  on  the  fourth  plea,  the  facts  were  as  follows.  The 
execution  of  the  lease,  as  recited  in  the  declaration,  and  the  entry 
of  the  plaintiff,  were  proved,  and  the  notice  determining  the  term. 
The  lease  contained  a  covenant  that  the  plaintiff  would  pay  the 
rent,  *'  and  duly  pay  and  discharge  all  taxes  and  assessments  what- 
soever which  shall  be  imposed  on  or  become  due  or  payable  for  or 
in  respect  of  the  said  premises,  or  any  part  thereof,  or  on  the  said 
yearly  rent  hereby  reserved,  or  any  part  thereof ;  and  also  the 
land  tax  and  quit  rents  in  respect  of  such  parts  of  the  said  demised 
premises  as  were  formerly  the  estate  of "  &c. ;  "  and  likewise  the 
tithe  commutation  or  rent  charge  in  respect  of  the  whole  of  the 
said  demised  premises."  The  plaintiff's  holding  terminated,  in 
consequence  of  the  notice,  on  29th  September,  1852.  On  the  1st 
of  October  following,  half  a  year's  tithe  commutation  rent  charge, 
amounting  to  41Z.  12«.  10(2.,  became  due  to  the  Ecclesiastical  Com- 
missioners: and,  on  Ist  January,  1858,  *they  took,  by  way  of 
distress,  a  wheat  stack  belonging  to  the  plaintiff,  which  remained 
on  the  premises  under  a  covenant  in  the  lease,  whereby  the  defen- 
dant covenanted  that  the  plaintiff  might,  until  the  1st  May  follow- 
ing the  end  of  the  term,  have  the  use  of  the  barns  &c.  as  far  as 
should  be  necessary  for  laying  up  and  thrashing  out  the  corn.  It 
was  proved  that  it  was  the  usual  course,  in  the  part  of  the  country 
where  the  premises  were  situate,  for  the  tenant  quitting  at  Michael- 
mas to  pay  the  tithe  commutation  rent  charge  accruing  due  on  the 
let  October  following ;  and  that  the  plaintiff  had  accordingly  not 
paid  the  rent  charge  which  accrued  on  the  1st  October  next  follow- 
ing his  own  entry.  The  Lord  Ghibf  Justice  directed  a  verdict  for 
ihe  plaintiff  on  this  issue,  reserving  leave  to  move  to  enter  a 
verdict  for  defendant. 

On  the  issues  upon  the  5th  and  6th  pleas,  the  jury  found  for  plaintiff. 

In  this  Term,  Bovill  obtained  a  rule  for  entering  a  verdict  for 
defendant  on  the  issue  on  the  fourth  plea,  on  the  ground,  stated  in 
the  rule,  ''  that  the  defendant  was  not  liable  to  pay  the  tithe  rent 
charge,  and  the  plaintiff  himself  ought  to  have  paid  it,  according  to 
the  lease  and  the  custom  of  the  country." 


Gbiffin- 
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r. 
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[  •233  ] 
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[•236] 


Edmn  James  and  H.  Hawkins  now  showed  cause : 

The  question  is,  whether  the  landlord  or  tenant  is  liable  to  the 
tithe  rent  charge.  The  arrear  distrained  for  did  not  become  due 
till  after  the  expiration  of  the  term.  The  usage  is  relied  upon: 
but  that  cannot  control  a  ^written  agreement.  But,  further,  at 
whatever  time  the  arrear  accrued,  the  party  really  liable  to  the 
rent  charge  under  stat.  6  &  7  Will.  lY.  c.  71,  is  the  owner  of  the 
land.  By  sect.  80,  if  the  tenant  pays  it,  he  is  entitled  to  deduct  it 
from  the  rent.  Under  sects.  81,  85,  the  person  entitled  to  the  rent 
charge  may  distrain  upon  all  lands  in  the  parish  occupied  by  the 
same  person,  either  as  himself  owner,  or  as  tenant  of  the  same 
owner.  The  plaintiff  here  lost  the  remedy  under  sect.  80,  from 
the  circumstance  of  his  owing  no  rent  at  the  time  of  the  distress. 
It  will  be  said  that,  by  sect.  67,  no  person  whatever  is  personally 
liable  to  the  payment  of  the  rent  charge.  But  the  Ecclesiastical 
Commissioners  have  remedies  by  which  to  obtain  the  amount  of 
the  rent  charge  from  the  defendant's  lands,  and  so  ultimately  from 
the  defendant,  though  not  personally  liable ;  and  that  supports  the 
plaintiff's  allegation,  in  the  sense  in  which  the  issue  must  be  con- 
strued. This  rale  therefore  must  be  discharged,  as  the  only 
question  is  as  to  the  finding  on  the  facts  upon  the  issue.  If,  upon 
the  contract  between  the  parties,  the  plaintiff  ought  to  have  paid 
the  rent  charge,  the  defendant's  remedy  is  on  the  contract 

BoviU,  contra  : 

The  plaintiff  charges  the  defendant  on  the  ground  of  a  personal 
liability  to  pay  the  rent  charge;  and  sect.  67  expressly  provides 
that  there  shall  be  no  personal  liability.  The  plaintiff  has  cove- 
nanted to  pay  the  commutation  rent  charge.  That  must  mean 
such  rent  charge  as  is  considered  payable  by  the  usage  of  the 
country :  and,  though  in  fact  the  amount  accrued  two  days  after 
the  expiration  of  the  term,  yet  the  stacks  remained  on  the  land 
and  were  liable  to  the  distress  for  the  arrears  which  the  plaintiff 
ought  according  to  the  *usage  to  have  paid :  he  is  therefore  not 
entitled  to  be  indemnified.  Any  other  construction  would  produce 
great  injustice;  for  the  plaintiff  has  had  the  advantage  of  the 
custom  in  respect  of  the  rent  charge  accruing  two  days  after  the 
commencement  of  his  holding.  But  there  is  no  liability  in  any 
one,  properly  speaking.  That  is  expressly  provided  by  sect  67. 
The  rent  charge  is  simply  a  payment  issuing  out  of  the  land :  it 
constitutes,  in  effect,  a  deduction  from  the  value  of  the  land. 
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Lord  Campbell,  Cb.  J. : 

I  am  glad  that  the  law  is  such  as  to  reqaire  us  to  decide  con- 
formably with  what  is  clearly  the  justice  of  the  case.  The  tenant, 
by  the  contract  as  explained  by  the  usage,  was  certainly  bound  to 
pay.  But  I  was  apprehensive  that  the  form  of  the  issue  might 
have  enabled  him  to  succeed  against  the  defendant.  If  it  had 
appeared,  upon  examination  of  the  Act,  that  the  defendant  was 
personally  liable  to  the  Commissioners,  I  think  we  must  have  been 
bound  to  direct  the  issue  to  be  entered  for  the  plaintiff,  leaving  the 
defendant  to  recover  on  the  contract.  But  no  personal  liability  on 
the  part  of  the  defendant  is  created  by  the  Act :  and  the  gist  of  this 
issue  is  personal  liability.  The  plaintiff  must  show  such  personal 
liability,  and  does  not  show  it.  There  is  nothing  in  the  statute 
requiring  the  landlord  to  pay :  on  the  contrary,  that  is  carefully 
guarded  against. 

CoLBBmGE,  J. : 

I  am  of  the  same  opinion.  The  plaintiff  invites  us  to  determine 
this  case  by  a  strict  construction  of  the  language  of  the  issue  and 
the  Act.  Mr.  BovUl  has  made  out  that  the  defendant  is  not  liable, 
as  the  declaration  alleges  him  to  be,  nothing  in  the  ^statute 
imposing  such  liability.  As  to  the  moral  understanding  between 
the  parties,  the  case  is  clearly  in  the  defendant's  favour. 

WlOHTMAN,  J. : 

At  first  I  was  struck  with  the  argument  that  the  ultimate 
liability  was  on  the  owner.  But  the  Act  imposes  no  personal 
liability  on  either  landlord  or  owner :  the  land  only  is  liable :  and, 
at  the  first  view,  one  might  think  there  was  more  liability  on  the 
ienant  than  on  the  landlord,  inasmuch  as  the  tenant's  goods  may 
be  distrained.    The  issue  must  clearly  be  entered  for  the  defendant. 


(Erie,  J.  had  left  the  Court.) 
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RtUe  absolute. 


IN  THE  EXCHEQUER  CHAMBER. 
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GKIFFINHOOPE  v.  DAUBUZ. 

(5  M.  &  BL  746—766 ;  S.  C.  26  L.  J.  Q.  B.  237 ;  2  Jur.  N.  8.  392.) 
Thb  plaintiff,  in  the  Court  of  Exchequer  Chamber,  suggested    ^^uii^^ 
error ;  which  the  defendant  denied.  [  749  ] 
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[  '761  ] 


Bramwell,  for  the  party  suggesting  error  (plaintiff  below)  : 

The  fourth  issue,  on  the  2nd  count,  has  been  entered  for  the 
defendant,  in  accordance  with  the  decision  of  the  Court  of  Queen's 
Bench,  on  the  ground  that,  under  stat.  6  &  7  Will.  IV.  c.  71,  b.  67, 
there  is  no  personal  liability,  on  any  one,  to  the  payment  of  the  rent 
charge.  That  decision  is  not  now  questioned.  Biit,  as  the  other 
issues  relating  to  the  second  count  are  found  for  the  plaintiff,  the 
question  arises,  whether  the  fourth  plea  answers  the  second  count : 
in  other  words,  whether,  if  the  part  of  the  second  count  which  is 
traversed  by  the  fourth  plea  be  struck  out,  there  does  not  remain  a 
good  cause  of  action  shown  by  that  count.  *  *  Now  it  does  show 
that  the  farm  and  land  were  liable  to  the  rent,  as  the  defendant 
knew.  The  defendant  was  therefore  bound  to  indemnify  the  plain- 
tiff:  Taylor  v.  Znmira  (1). 

(Parke,  B.  :  That  was  not  a  case  of  the  tenant  suing  the  landlord : 
the  tenant,  upon  distress  for  a  rent  charge  being  put  in,  paid  it, 
and  was  allowed  to  treat  the  payment  as  payment  of  rent  to  the 
landlord.) 

The    land    only,    and    not    the    landlord,   was    there   Uable,    as 
here.    *    *    * 

Bovill,  contra  : 
The  second  count,  without  the  allegation  which  is  traversed  by 
the  fourth  plea  and  negatived  by  the  verdict,  shows  no  ground  for 
charging  the  defendant.  The  plaintiff  has  not  paid  or  satisfied  any 
charges  to  which  the  defendant  was  liable.  Assuming  *that  the 
plaintiff  was  in  some  way  entitled  to  have  his  stack  on  the  land, 
and  that  all  parties  knew  that  the  land  was  liable  to  the  rent  charge, 
the  defendant  was  not  bound  to  indemnify  the  plaintiff.  Indeed 
there  is  nothing  to  show  that  the  plaintiff  was  not  the  proper  person 
to  satisfy  the  rent  charge.  At  any  rate  no  privity  is  shown.  It 
does  not  appear  that  the  stack  was  on  the  land  by  the  pemussion 
of  the  defendant :  it  may  have  been  put  on  by  the  permission  of 
the  tenant  who  succeeded  the  plaintiff  in  the  possession ;  or  it  may 
have  been  bought  of  that  tenant,  and  left  on  the  land  up  to  the 
time  of  the  distress.  Nor  is  it  shown  that  the  defendant  knew  that 
there  was  any  rent  charge  in  arrear.  *  *  It  does  not  appear  who 
was  in  occupation,  unless  the  plaintiff  himself  be  looked  on  as  soch 
(1)  16  £.  B.  668  (6  Taunt.  524). 
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occupier,  by  virtue  of  his  having  the  stack  on  the  land.  In  Taylor 
Y.Zamira  (i)  there  was  a  privity  between  the  landlord  and  the 
tenant  whom  the  landlord  had  induced  to  become  tenant  of  land 
out  of  which  the  rent  charge  and  the  landlord's  rent  both  issued. 
The  landlord  was  bound  to  give  the  tenant  quiet  possession. 

(Pabkb,  B.  :  The  tenant  there  paid  a  paramount  charge,  as  in 
Sapsford  v.  Fletcher  (2).    Here  *the  plaintiff  is  not  setting  up  a       [•762] 
.  payment,  but  claims  to  be  indemnified  for  the  loss  of  his  stacL 

Williams,  J. :  It  looks  more  like  the  case  of  money  paid,  in 
DawBon  v.  Linton  (8).) 

There  is  a  count  for  money  paid :  but  the  defendant  has  a  verdict 
on  a  plea,  to  that  count,  of  payment.  The  2nd  count  is  framed 
on  a  breach  of  duty  by  the  defendant ;  but  no  duty  is  shown. 

(Parke,  B.  :  In  Dawson  v.  Linton  (8)  Abbott,  Ch.  J.  pointed  out 
that  the  action  was  only  for  money  paid  for  the  defendant,  and  not 
for  any  special  damage  arising  from  the  distress  :  but  the  latter  is 
the  present  case.) 

BramweU,  in  reply : 

In  the  popular  sense,  the  defendant  was  liable  to  pay  the  rent 
charge,  being  owner  and  occupier  of  the  land  after  the  expiration 
of  the  plaintiff's  term.  The  taking  of  the  stack  is  an  injury  accru- 
ing to  the  plaintiff  from  the  defendant's  default,  the  stack  being 
lawfully  on  the  land.  If  there  be  any  remedy,  it  is  by  way  of 
indemnity.  The  action  for  money  paid  would  lie  only  where  there 
was  an  actual  payment  at  the  defendant's  request,  express  or 
implied. 

( AiiDERSON,  B.  :  If  the  defendant  could  recover,  supposing  he  had 
paid  money,  it  seems  strange  that,  where  he  cannot  pay,  he  has  no 
remedy.) 

*    *    As  for  the  suggestion,  that  several  cases  might  be  put  in  which       [  763  ] 
the  stack  would  be  lawfully  on  the  land  without  the  privity  of  the 
defendant,  the  answer  is  that  it  was  for  the  defendant  to  show  such 
a  case,  not  for  the  plaintiff  to  negative  it  by  anticipation.     An 
anticipation  of  every  possible  case  is  impracticable. 

(3)  6  B.  &  Aid.  521. 


(1)  16  B.  R.  668  (6  Taunt.  524). 

(2)  4T.  B.  511. 

B.B. — ^voi*.  xcnc- 


29 


460 


1865.    EX.  GH.    6  EL.  &  BL.  753—764. 


[b-b. 


OmiFmr.  (BoviU :  The  defendant  was  entitled  to  rest  hiB  defence  upon  a 

f,^  traverse  of  that  which,  if  not  traversed,  would  have  shown  a  good 

DAvwaz.      ^^^  ^£  ^^^^ 


Pabkb,  B.  :  I  do  not  at  present  see  the  liability.  In  ExaU  v. 
Partridge  (1)  the  goods  of  a  stranger  were  placed  on  the  land  by 
permission  of  the  lessee,  and  distrained  for  rent  dne  from  the  lessee ; 
and  he,  having  redeemed  them,  recovered  against  the  lessee  for 
money  paid :  in  Moore  v.  Pyrke  (t)  the  goods  of  an  undertenant 
were  distrained  for  rent  dae  by  his  lessor  to  the  superior  landlord, 
and  sold ;  and  it  was  held  that  he  could  not  recover  against  his 
lessor  as  for  money  paid,  he  having  in  law  never  been  owner  of  the 
money  for  which  the  goods  were  sold;  but  it  was  said  that  the 
money,  had  it  ever  belonged  to  the  plaintiff,  would  have  been  money 
paid  to  the  defendant's  use.  In  these  two  cases,  there  was  privity : 
but  at  present  I  cannot  see  any  in  this  case.) 

Cur.  adv.  imlt. 

Pabkx,  B.  now  delivered  the  judgment  of  the  Coubt  : 

The  point  which  was  decided  in  the  Court  of  Queen's  Ben<di  is 
[  *754  ]  not  now  raised.  That  Court  quite  rightly  "^considered  that  the 
issue  taken  by  the  fourth  plea  involved  a  personal  liability,  and  was 
not  satisfied  by  the  existence  of  a  mere  charge  on  the  land ;  and 
they  considered  that  no  such  personal  liability  existed,  and  there- 
fore directed  the  verdict  on  this  issue  to  be  entered  for  the  defendant. 
The  allegation,  therefore,  which  is  traversed  may  be  considered  as 
off  the  record ;  and  the  question  for  us  is,  what  is  to  be  done  with 
the  record  so  modified. 

It  is  argued  that  enough  remains  untraversed  to  entitle  the 
plaintiff  to  judgment ;  and  that,  there  being  also  other  traverses  to 
the  same  count,  which  are  found  for  the  plaintiff,  the  plaintiff, 
according  to  Negelen  v.  MitcheU  (s),  would  be  entitled  to  judgment. 
But  the  question  is,  whether  enough  does  remain. 

The  allegation,  that  the  defendant  well  knew  that  the  farm  and 
land  were  liable  to  the  payment,  is  clearly  not  enough.  Then  there 
is  an  allegation  that  the  stack  was  lawfully  on  the  farm.  Does 
that  raise  an  implied  promise,  or  require  the  defendant  to  indemnify 
the  plaintiff  for  the  loss  which  he  has  suffered  by  his  stack  being 
distrained  and  sold?    We  all  agree  that  no  such  liability 


(1)  4  R.  E.  656  (8  T.  B.  308). 

(2)  11  East,  62. 


(3)  7M.  AW.612, 
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There  may  be  many  cases  in  which  the  stack  would  be  lawfully  on 

the  farm,  and  yet  the  defendant  would  not  be  bound  to  indemnify 

the  plaintiff  for  the  distress.    One  case  may  be  put,  which  seems  in 

fact  to  have  been  shown  at  the  trial  to  have  actually  occurred :  the 

plaintiff  may  have  had  permission  to  leave  the  stack  on  the  farm 

for  his  own  convenience.     Something  seems  to  have  been  said,  at 

earlier  stages  of  the  case,  as  to  this  having  been  allowed  on  the 

terms  of  the  plaintiff  paying  the  rent  charge  which  accrued  next 

after  the  expiration  of  the  term.    Supposing  that  to  be  so,  there 

would  be  no  implied  undertaking  by  the  defendant  to  repay  the 

^plaintiff  the  value  of  the  stack  distrained :  the  stack  would,  in  such 

a  case,  be  lawfully  on  the  land  ;  but  the  payment  of  the  rent  ought 

to  come  from  the  plaintiff  himself.    Again,  it  is  quite  consistent 

with  this  count  that  a  new  term  may  have  been  granted  to  a 

stranger,  who  has  given  permission  to  the  plaintiff  to  keep  his  stack 

on  the  farm.    That  could  raise  no  obligation  on  the  part  of  the 

landlord.    Again,  we  might  suppose  that  the  stack  was  on  a  cart 

which  was  passing  over  the  premises  in  exercise  of  a  right  of  way. 

There  is  therefore  no  allegation  showing  any  privity  entitling  the 

plaintiff  to  recover  in  any  form  of  action. 

Judgment  affirmed. 


Obiffin- 
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IN    THE    QUEEN'S  BENCH. 


BEG.  V.  DIRECTORS  of  BRIGHTON  PQOR. 

(4  EL  &  BL  236— 243  ;  S.  C.  24  L.  J.  M.  0.  41 ;  IJur.  N.  S.  138  ;  3  0.L.E.25; 
3  W.  E.  58 ;  24  L.  T.  O.  S.  92.) 

Pauper  rented  a  lodging  in  parish  B.,  furnished  by  herself,  and  resided 
there  for  five  years  next  before  the  order  of  removal  after  mentioned, 
ezcluriye  of  an  absence  under  the  following  drcumstanoes.  During  the 
five  years,  she  contracted  to  attend  a  lady  for  her  confinement,  as  monthly 
nurse,  and  attended  her  accordingly  for  six  weeks  in  the  parish  of  E.  She 
retained  her  lodging  in  B.  throughout,  paying  the  rent,  keeping  her  furni- 
ture there,  and  always  intending  to  return  to  it.  At  the  end  of  the  six 
weeks  she  did  so  return.  An  order  having  been  afterwards  made  for 
removing  her  from  B.  to  her  place  of  settlement,  and  appealed  against : 

Held,  that  there  had  been  no  disruption  of  the  residence  in  B.,  within 
the  meaning  of  the  Poor  Law  Bemoval  Act,  1»46  (9  &  10  Vict.  c.  66),  s.  1. 
Order  quashed. 

On  appeal  against  an  order  of  two  justices  for  the  removal  of 
Elizabeth  Hollist,  widow,  from  the  parish  of  Brighthelmston  in 
Snsaex  to  the  parish  of  Amberly  in  Sussex,  the  Sessions  qaashed 
the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

29— a 
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Rko.  The  pauper's  place  of  settlement  was  in  the  appellant  parish :  bat 

DisBCTOBs    8^6  hctd  resided  in  the  respondent  parish  for  more  than  five  years 
^''^Poob!^*  next  before  the  apphcation  for  the  order  of  removal,  exclusive  of 
[  237  ]       the  absences  hereinafter  mentioned :  and  had  rented  an  anfumished 
lodging  there,  at  Is.  6d.  a  week,  which  was  furnished  with  her  own 
furniture.     She  gained  her  living  by  acting  as  a  monthly  nurse, 
and  principally  in  the  respondent  parish.    In  October,  1849,  she 
was  hired  by  Mrs.  Smith,  with  whom  she  had  become  acquainted 
in  the  respondent  parish,  to  attend  her,  as  a  monthly  nurse,  at 
Enfield  in  Middlesex,  during  her  confinement,  at  the  wages  of  Ite. 
per  week  during  the  month,  and  4«.  a  week  from  the  time  of  the 
commencement  of  the  service  until  the  confinement.     The  pauper 
left    the   respondent  parish,  in  pursuance   of    this   engagement, 
and  went  to  Mrs.  Smith's  at  Enfield,  where  she  remained,  under 
this  contract,  for  six  weeks,  and  received  4«.  a  week  for  the  first 
two  weeks,  and  10«.  a  week  for  the  month ;  at  the  end  of  which 
she  returned  to  the  respondent  parish:   but  she  had  not  formed 
any  engagement  there,  and  was  open  to  another  engagement,  out 
of  the  respondent  parish,  at  the  termination  of  the  above  contract, 
if  any  such  had  offered  itself.     The  pauper  subsequently  made  a 
similar  contract  with  a  Mrs.  Ashby,  with  whom  she  had  also  become 
acquainted  in  the  respondent  parish,  and  under  which  she  remained 
in  London  ten  weeks,  namely  six  weeks  before  and  four  weeks  after 
the  confinement ;  at  the  expiration  of  which  period  she  returned  to 
the  respondent  parish,  having  an  engagement  there.    The  pauper, 
on  each  dccasion,  intended  to  return  to  the  respondent  parish  at 
[  *238  ]       the  termination  *of  the  engagement,  and  continued  her  lodgings 
there  during  her  absence,  with  her  furniture  therein,  and,  on  her 
return,  paid  up  her  rent. 

If  these  absences  did  not  create  a  break  in  the  residence  of  the 
pauper  in  the  respondent  parish,  she  had  resided  there  for  more 
than  five  years  before  the  date  of  the  order  of  removal. 

If  the  Court  should  be  of  opinion  that,  under  the  circaniBtanc^ 
appearing  in  the  case,  the  pauper  had  become  irremoveable  by 
means  of  having  resided  in  the  respondent  parish  for  five  years 
next  before  the  application  for  the  order  of  removal,  then  the  order 
of  Sessions  quashing  the  order  of  removal  to  be  confirmed.  But,  if 
the  Court  should  be  of  opinion  that  the  pauper  had  not  resided  in 
the  respondent  parish  for  five  years  next  before  the  application  for 
the  order  of  removal,  then  the.  order  of  Sessions  to  be  quashed,  and 
the  order  of  removal  confirmed. 
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Hurstf  in  support  of  the  order  of  Sessions  :  Bbo. 

n 

The  facts  do  not  constitute  a  breach  in  the  residence,  so  as  to    Dirbctoes 

OF  Bbiohton 
prevent  stat.  9  &  10  Yict.  c.  66,  s.  1,  from  operating.    The  Sessions        poor. 

have  probably  reserved  the  case  in  consequence  of  a  doubt  arising 
from  Reg.  v.  Stapleton  (i).  But  there  the  pauper  had  no  intention 
of  returning  to  the  parish  till  the  termination  of  his  engagement 
elsewhere ;  and  the  time  during  which  the  engagement  might  con- 
tinue was  indefinite.  Here  the  lodgings  were  retained  with  the 
intention  of  returning  to  them  at  a  given  time.  (He  was  then 
stopped  by  the  Court.) 

J.  J.  Johnson  and  Creagy,  contra  :  [  239  ] 

In  Reg.  v.  Stapletan{\)  this  Court  reversed  the  finding  of  Sessions 
on  the  ground  that  the  pauper  had  entered  into  a  contract  incon- 
sistent with  a  continuous  residence :  he  was  not  his  own  master. 
That  applies  to  the  present  case. 

(LoBD  Campbell,  Ch.  J. :  If  a  labourer  quits  a  parish  for  a  job 
of  forty-eight  hours,  retaining  his  house  in  the  parish,  and  then 
returns,  does  that  break  the  residence  ?) 

On  the  other  hand,  would  not  such  an  absence  for  a  year  break  the 
residence?  *  *  Three  tests  of  residence  have  been  suggested, 
under  the  statute :  domicile,  animiM  revei'tendi,  personal  inhabitancy. 
No  one  of  these  is  complete  as  a  test ;  yet  the  third  seems  to  approach 
most  nearly  to  completeness,  as  it  is  the  test  of  the  forty  days' 
residence  under  stat.  IS  &  14  Car.  II.  c.  12,  s.  1. 

(Eble,  J. :  There  is  a  difficulty  as  to  that :  the  personal  residence, 
night  after  night,  finally  grows  into  a  forty  days'  residence ;  yet  the 
residence  at  first  may  be  only  in  the  character  of  a  guest :  you  can 
hardly  try  the  language  of  stat.  9  &  10  Vict.  c.  66,  s.  1,  by  the  con- 
struction put  upon  stat.  13  &  14  Car.  U.  c.  12,  s.  1.) 

There  is  no  absolute  test. 

(Lord  Campbell,  Ch.  J. :  May  it  not  be  laid  down  that  a  personal 
abfsence  for  a  temporary  purpose,  accompanied  with  an  animus 
reveriendi,  does  not  break  the  residence?) 

The    word    "  temporary "    *is  ambiguous.     The    rule    suggested      [  ^240  ] 
(1)  93  B.  E.  381  (1  El.  &  BL  766). 
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Reo.        would  no  doabt  hold  good  in  the  case  of  an  absence  for  a  few 
DIBBCTOB6    hoars  in  one  day ;  bat  that  is  because  a  fraction  of  a  day  would 
^*^^Poob!^^^  not  be  regarded.    A  legal  impossibility  of  residence  is  enough;  a 
physical  impossibility  need  not  be  shown. 

(Lord  Campbell,  Ch.  J. :  You  rely  on  the  inconsistency  of  the 
contract  with  residence.) 

Yes. 

(CoLERiDOB,  J. :  That  rule  would  break  the  residence  if  the 
absence  were  only  for  an  hour.) 

It  might  not  be  unreasonable  to  take  the  time  of  forty  days.  The 
question,  however,  is  certainly  not  like  that  which  arises  upon  the 
forty  days'  residence  under  stat.  18  &  14  Car.  II.  c.  12,  s.  1 ;  the 
status  is  not  a  question  of  time  merely :  the  non-residence  in  the 
respondent  parish  and  the  residence  in  Enfield  commenced  at  the 
first  moment  of  performing  the  contract  in  Enfield.  At  and  from 
that  moment,  if  the  pauper  had  stolen  from  the  other  party  to  the 
contract,  she  might  have  been  indicted  for  stealing  from  her 
mistress. 

(Lord  Campbell,  Ch.  J. :  It  must  frequently  come  to  a  question  of 
degree.) 

At  any  rate,  the  physical  presence  is  a  very  important  circumstance. 

(Lord  Campbell,  Ch.  J. :  I  have  recently  been  on  the  continent  for 
two  continuous  months,  intending  to  return  to  my  London  residence 
by  the  beginning  of  this  Term  :  was  my  residence  broken  ?) 

That  was  not  an  absence  under  a  contract  inconsistent  with  the 
residence. 

(WiGHTMAN,  J. :  At  any  rate  the  absence  of  a  Judge  on  circuit  will 
fall  within  your  rule. 

Lord  Campbell,  Ch.  J. :  If  the  Judge  will  not  go  on  his  circuit 
he  will  risk  an  impeachment  or  an  address  of  the  two  Houses 
of  Parliament.) 

There  is  in  that  case  also  a  duty  requiring  a  return  to  London  at  a 
given  time. 


Poos. 

[  •241  ] 
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(WioHTMAN,  J.:   Take  the  case  of  a  man  leaving  a  pariah  in        Beo. 

obedience  to  a  subpcena.)  Dibvctobs 

OF  Bbiohtok 
That  *would  be  cured  by  the  rule  that  Actus  curia  neinini  facit 
injuriam. 

LoBD  Campbell,  Gh.  J. : 

I  am  of  opinion  that  in  this  case  there  was  no  break  in  the 
residence.  According  to  the  argument  against  the  order  of 
Sessions,  if  for  a  single  night  there  is  a  cesser  of  actual  presence, 
and,  for  that  time,  no  power  of  returning  without  breach  of  duty, 
that  would  break  the  residence.  But  to  hold  this  would  be  to 
repeal  the  statute.  It  would  include  the  case  of  labourers  leaving 
a  parish,  for  the  purpose  of  performing  a  job,  but  intending  to 
return.  I  think  the  pauper  here  was  continually  resident  within 
the  meaning  of  the  statute.  She  retained  her  lodging  throughout. 
The  business  of  a  monthly  nurse  would  require  her  sometimes  to 
be  absent  from  her  lodging ;  but  she  always  had  an  intention  of 
returning :  and,  when  she  did  return,  in  fulfilment  of  such  inten- 
tion, she  must  be  considered  as  having  all  along  resided,  within  the 
meaning  of  the  Act.  I  think  therefore  that,  according  to  the 
principles  which  we  laid  down  in  Reg.  v.  Stapleton{l),  where  we 
held  that  there  was  a  disruption,  we  are  bound  to  say  that  here 
there  was  none. 

COLBRIDOE,  J. : 

We  must  not  interpret  the  statute  so  as  to  destroy  its  effect:  and 
we  therefore  cannot  construe  the  word  "resided"  in  its  strict 
literal  sense.  It  is  hardly  possible  that  a  person  should  pass  five 
years  in  a  parish  without  the  absence  of  more  than  a  single  day. 
Then,  if  the  construction  is  not  to  be  literal,  it  must  be  reasonable ; 
and,  to  be  so,  it  must  to  a  certain  extent  be  ^popular.  I  consider  [  *242  ] 
this  to  be  partly  a  question  of  degree;  and  I  am  still  more  influenced 
by  the  circumstance  that  the  party  retained  her  house  of  abode. 
Any  one,  in  popular  language,  would  all  along  have  called  her 
a  Brighton  woman. 

WiGHTMAN,  J. : 

The  construction  which  the  counsel  opposing  the  order  of  Sessions 
seek  to  put  upon  the  statute  would  make  it  almost  inoperative. 
They  contend  that  a  disruption  is  produced  by  a  mere  temporary 
(1)  93  R  B.  381  (1  EL  &  BL  766). 
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Rao.        absence  under  a  contract  which  keeps  the  party  away  from  the 

DiBBCTOM    pAnsh.    I  think  that,  the  absence  being  only  temporary,  and  there 

**'  ®™"'^*  being  an  intention  to  retom,  there  is  no  break.    Else  no  worbnan, 

who  undertook  a  job,  could  be  absent  for  a  day  without  breaking 

the  residence. 

Eblb,  J. : 

I  am  of  opinion  that  the  residence  here  was  not  broken.   The 

decisions  are  uniform  to  the  effect  that  a  residence  is  not  broken  by 

a  temporary  absence.    The  expression  is  certainly  vague :  bat  it  is 

clearly  applicable  to  a  case  where  the  party  who  is  absent  always 

intends  to  return  and  continue  his  residence  after  the  absence  is 

over.    The  distinction  between  this  case  and  Reg.  v.  Stapleton  (1)  ifi 

that  there  the  pauper  never  intended  to  return  unless  he  should 

be  discharged.    Lord  Gakpbbll  and  my  brother  Gbohpton  there 

pointed  out  the  rule  :  the  pauper  was  absent  under  a  contract 

in  the  place  where  he  was  bound  to  be,  and  under  circumstances 

which  would  have  constituted  a  residence  in  that  place,  and  without 

any  animm  revertendi  except  a  conditional  one  upon  his  being  dis- 

[  *M3  ]      charged.   *But  here  was  a  continued  absolute  intention  of  returning : 

and  certainly  six  weeks  are  not  too  long  for  a  temporary  absence. 

From  the  language  used  by  the  Court  in  Reg.  v.  Sia]^toH(i)  I 

collect  that,  if  there  had  been  an  absolute  intention  to  return,  the 

time  even  there  would  not  have  been  thought  too  long.    I  am  sony 

I  cannot  suggest  a  more  precise  definition :  but  I  think  that  the 

circumstances    of    this    case  do  not  constitute  a  disruption  of 

residence. 

Order  of  Sesnom  confirmed. 


^  18M.  MOORE  r.    WOOLSEY. 

"TU     '     (4  El.  4  Bl.  243—257;  S.  C.  3  C.  L.  E.  207  ;  24  L.  J.  a  B.  40;  1  Jur.  N.  S, 
[  i43  ]  468  ;  8  W.  R  66  ;  24  L.  T.  0.  S.  165.) 

Dedantion,  by  tlie  executor  of  M.  against  the  directors  of  a  life  Assur- 
ance Companr,  alleged  that  M.  insured  his  life  for  999/.,  by  a  policy 
containing  oonditions,  viz.  (8).  "  Policies  effected  by  persons  on  tbeir  own 
hvea,  vho  shall  die  by  duelling  or  by  their  own  hands,  or  by  the  hands  of 
justice,  will  beoome  void,  so  far  as  regards  the  executors  or  administrators 
of  the  person  so  dying,  but  wiU  remain  in  force  only  to  the  extent  of  anj 
K^A/iU  interest  wbich  may  have  been  acquired  by  any  other  person  under 
an  actual  assignment  by  deed  for  a  valuable  consideration  in  money,  or  by 
way  of  security  or  indemnity,  or  by  virtue  of  any  legal  or  equitable  lien  is 

(1)  93  £.  R  381  (1  £1.  &  Bl.  766). 
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a  security  for  money,  upon  proof  of  the  extent  of  such  interest  being  given        Moobe 
to  the  directors  to  their  satisfaction;"  (9).  "If  a  person,  who  shall  have  r. 

been  assured  upon  his  own  life  for  at  least  five  years,  or  shall  have  paid  a  Woolsey. 
sum  equivalent  to  at  least  five  years'  annual  premiums,  shaU  die  by  his 
own  hands,  the  directors  shall  be  at  liberty,  if  they  think  proper  so  to  do» 
but  not  otherwise,  to  pay,  for  the  benefit  of  his  family,  any  sum  not  exceed- 
ing what  the  Company  would  have  paid  for  the  purchase  of  his  interest  in 
the  policy  if  it  had  been  surrendered  on  the  day  previous  to  his  decease ; 
provided  the  interest  in  such  assurance  shall  be  in  the  assured,  or  in  a 
trustee  for  him,  or  for  his  wife  or  children,  at  the  time  of  his  decease.'*  The 
declaration  then  averred  M.'s  death,  and  that  defendants  had  not  paid. 

Plea :  That  M.  died  by  his  own  lutnds. 

Beplication :  That,  before  M.'s  death,  K.  acquired  a  bond  fide  interest  in 
the  policy  by  actual  assignment  by  way  of  security  for  money,  within  the 
meaning  of  the  conditions ;  and  proof  of  the  extent  of  such  interest  was, 
before  action,  given  to  the  directors  of  the  Company  to  their  satisfaction : 
Held  bad,  on  demurrer,  for  not  showing  an  assignment  by  deed. 

Further  replication :  That,  before  the  death  of  M.,  K.  acquired  a  hand 
fide  interest  in  the  policy  by  virtue  of  an  equitable  lien,  as  a  security  for 
money ;  and  proof  of  the  extent  of  such  interest  was,  before  action,  given 
to  the  directors  to  their  satisfaction.  Issue  being  taken  on  this  replication, 
the  facts  were  stated  in  a  case  giving  to  the  Court  the  same  power  to  draw 
inferences  of  fact  as  a  jury. 

From  the  case  it  appeared  that  M.,  before  his  marriage,  had  given  a  bond, 
conditioned  to  secure  5,000/.  to  his  wife  :  that,  not  being  able  to  do  so,  an 
agreement  was  made  among  the  family,  by  which,  inter  aliOy  M.  was  to 
insure  his  life  for  the  benefit  of  his  wife,  she  paying  the  premiums  out  of 
her  own  separate  income ;  in  pursuance  of  which  he  effected  the  policy  and 
handed  it  over  to  K.  for  the  benefit  of  the  wife,  intending  to  assign  it 
regularly ;  that  no  assignment  was  executed ;  but  the  policy  remained  with 
£.  as  trustee  for  the  wife  to  M.'s  death.  These  facts  were  communicated 
to  the  directors : 

Held,  that  this  supported  the  issue  on  the  part  of  the  plaintiff. 

That  it  was  not  necessary  to  show,  by  express  evidence,  that  the  proof  of 
the  interest  had  satisfied  the  directors  ;  for  that  the  Court  would  infer  from 
the  facts  that  the  directors  were  so  satisfied,  they  not  having  discretion  to 
reject  reasonable  proof. 

That  the  policy  was  not  bad  in  law  as  offering  an  encouragement  to 
suicide. 

Thb  plaintiffs  sued  as  executrix  and  executor  of  the  Reverend 
Arthur  Moore,  deceased. 

The  Ist  count  stated  that  A.  Moore,  in  his  lifetime  and  in  the  [  244  ] 
lifetime  of  William  Allen,  deceased,  caused  to  be  made  a  policy  of 
insurance,  dated  24th  February,  1842,  under  the  hands  of  W.  Allen 
and  defendants,  three  of  the  directors  and  members  of  a  Company 
of  persons  called  the  Victoria  Life  Assurance  and  Loan  Company : 
whereby,  after  reciting  that  he  was  desirous  of  effecting  an 
assurance  with  the  Company  in  the  sum  of  9992.  upon  his  own  life 
for  the  whole  duration  thereof,  and  had  delivered  to  the  directors  a 
proposal  in  writing  (which  was  in  part  set  out  in  the  count,  but 
upon  which  nothing  turned),  and  had  paid  the  premium  for  a  year 
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MooKE  commeneing  4th  February,  1842,  it  was  witnessed  &c. :  the  count 
WooLSBY.  *^®^  ^^^  torth  a  policy  for  the  payment  of  999Z.  to  the  executors, 
administrators  or  assigns  of  A.  Moore,  within  two  calendar  months 
after  proof  to  the  satisfaction  of  the  directors  of  his  death.  ''  Provided 
also,  that  the  assurance  thereby  effected  should  be  subject  to  the 
conditions  of  assurance  printed  on  the  back  of  the  said  policy : " 
and  the  defendants  and  the  Company  "  became  and  were  assurers 
to  and  with  the  said  A.  Moore  for  the  said  sum  of  999Z.,  upon  the 
terms  and  subject  to  the  conditions  aforesaid."  The  count  then  set 
out  the  conditions  printed  on  the  back  of  the  policy,  of  which  only 
the  following  became  material. 
[  246  ]  "8.  Policies  effected  by  persons  on  their  own  lives,  who  shall  die 

by  duelling  or  by  their  own  hands,  or  by  the  hands  of  justice,  will 
become  void,  so  far  as  regards  the  executors  or  administrators  of 
the  person  so  dying,  but  will  remain  in  force  only  to  the  extent  of 
any  bond  fide  interest  which  may  have  been  acquired  by  any  other 
person  under  an  actual  assignment  by  deed  for  a  valuable  considera- 
tion in  money,  or  by  way  of  security  or  indemnity,  or  by  virtue  of 
any  legal  or  equitable  lien  as  a  security  for  money,  upon  proof  of 
the  extent  of  such  interest  being  given  to  the  directors  to  their 
satisfaction." 

*'  9.  If  a  person,  who  shall  have  been  assured  upon  his  own  life 
for  at  least  five  years,  or  shall  have  paid  a  sum  equivalent  to  at 
least  five  years'  annual  premiums,  shall  die  by  his  own  hands,  the 
directors  shall  be  at  liberty,  if  they  think  proper  so  to,  do,  but  not 
otherwise,  to  pay,  for  the  benefit  of  his  family,  any  sum  not  exceed- 
ing what  the  Company  would  have  paid  for  the  purchase  of  his 
interest  in  the  policy  if  it  had  been  surrendered  on  the  day  previous 
to  his  decease  ;  provided  the  interest  in  such  assurance  shall  be  in 
the  assured,  or  in  a  trustee  for  him,  or  for  his  wife  or  children,  at 
the  time  of  his  decease." 

The  count  then  alleged  that  no  statement  in  the  proposal  or 
declaration  was  untrue  :  that  the  assurance  was  not  made  through 
misrepresentation  &c. :  that  A.  Moore,  or  his  assigns,  paid  the 
premiums  up  to  the  time  of  his  death :  that  the  policy,  up  to  the 
time  of  his  death,  was  in  full  force:  that  A.  Moore  died  on  9th 
December,  1862,  and  proof  was  given  thereof  to  the  satisfaction  of 
the  directors :  that  A.  Moore,  in  his  lifetime,  and  the  plaintiffs  as 
executrix  and  executor,  had  in  all  things  kept  the  conditions  con- 
tained in  the  policy  and  printed  on  the  back  thereof :  and,  although 
^6  ]      two  calendar  months  *after  proof  was  given  to  the  satisfaction  of 
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the  directors  of  the  said  Company  of  the  death  of  the  said  Arthur       Moobb 
Moore  have  long  since  elapsed,  of  all  which  premises  defendants     woolset. 
and  the  Company  had  had  notice,  yet  neither  the  defendants  nor 
the  Company  had  paid  to  plaintiffs  the  9992.,  or  any  part  thereof. 

Goant  2 ;  for  money  received  to  the  use  of  plaintiffs  as  executrix 
and  executor,  and  on  accounts  stated  between  plaintiffs  and  defen- 
dants as  executrix  and  executor. 

Plea  1,  to  the  first  count.  That  the  said  A.  Moore  died  by  his 
own  hands. 

Replication  1,  to  the  first  plea.  That,  before  the  death  of  A. 
Moore,  John  Moore  and  the  said  John  Lucena  Boss  Kettle  **  acquired 
a  band  fide  interest  in  the  said  policy,  by  actual  assignment  by  way 
of  security  for  money,  according  to  and  within  the  true  intent  and 
meaning  of  the  said  conditions ;  and  proof  of  the  extent  of  such 
interest  was,  before  action,  given  to  the  directors  of  the  said 
Company  to  their  satisfaction." 

Beplication  2,  to  the  1st  plea.  That,  before  the  death  of  the  said 
A.  Moore,  the  said  John  Lucena  Boss  Kettle  "  acquired  a  bond  fide 
interest  in  the  said  policy,  by  virtue  of  an  equitable  lien,  as  a  security 
for  money ;  and  proof  of  the  extent  of  such  interest  was,  before  action, 
given  to  the  directors  of  the  said  Company  to  their  satisfaction." 

Rejoinder :  Issue  taken  by  defendants  on  both  the  replications  to 
the  1st  plea. 

Demurrer  to  the  first  replication  to  the  1st  plea.  Joinder  in 
demurrer. 

Plea  2,  to  the  residue  of  the  declaration.  Never  indebted. 
Replication  to  plea  2 :  Issue  taken  by  plaintiffs. 

The  above  issues  in  fact  were  tried  before  Pollock,  C.  B.,  at  the       [  247  ] 
Summer  Assizes  for  Surrey,  1858 ;  when  a  verdict  was  found  for 
the  plaintiffs,  subject  to  a  case,  which,  so  far  as  material  to  the 
present  decision,  was  as  follows. 

The  above  named  Arthur  Moore  was  a  clergyman,  and  the  hus- 
band of  the  above-named  plaintiff,  Anna  Maria  Moore.  Previously 
to  their  marriage,  and  for  the  purpose  of  making  some  settlement 
on  Mrs.  Moore  and  her  family,  Mr.  Moore,  not  having  the  means  of 
making  a  settlement  in  money,  entered  into  a  bond  or  deed  of 
covenant,  whereby  he  bound  himself,  at  some  future  time,  that  is  to 
Bay  either  on  the  death  of  his  father  or  of  himself  (the  plaintiff 
Kettle,  who  was  examined  as  a  witness,  and  who  had  become 
acqiii^iBted  with  Mr.  and  Mrs.  Moore  after  their  marriage,  and 
in  whose  hands  the  bond  or  deed  had  been  placed  as  hereinafter 
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MooBB  mentioned,  could  not  positively  remember  which,  but  thought  in  the 
WooLBBY.  latter  event),  to  secure  to  the  plaintiflF  Anna  Maria  Moore  5,00(M. 
This  bond  or  deed  was  accidentally  destroyed  by  fire  in  Lincoln's 
Inn ;  and  no  copy  of  it  can  be  found  or  procured. 

The  case  then,  in  substance,  stated  that  after  the  marriage 
Mr.  Moore  was  in  difficulties,  and  was  unable  to  secure  the  5,000i. 
mentioned  in  the  bond.  After  some  negotiations  between  Mr.  Moore, 
his  father,  Mrs.  Moore,  her  father  and  Mr.  Kettle,  an  arrangement 
was  made  that  Mr.  Moore's  father  should  keep  up  a  policy  for 
2,4002.  effected  on  Mr.  Moore's  life,  on  condition  that  on  Mr.  Moore's 
death  1,7002.  out  of  the  2,400Z.  should  go  to  Mr.  and  Mrs.  Moore's 
children,  and  that  Mrs.  Moore  should  out  of  her  own  private  income 
keep  up  policies  to  be  effected  on  Mr.  Moore's  life  for  8,0002.,  and 
[  *248  ]  *that  he  should  have  no  interest  in  them  further  than  to  carry  out 
his  bond  or  deed  of  covenant.  The  5,0002.  was  nearly  made  up  by 
these  two  sums  of  1,7002.  and  8,0002.  In  pursuance  of  this  arrange- 
ment, Mr.  Moore  effected  two  policies  on  his  own  life,  one  for  2,0002. 
with  the  Universal  Life  Assurance  Company,  and  another  for  9992. 
with  the  United  Kingdom  Assurance  Company,  and  handed  them 
over  to  Mr.  Kettle  as  a  trustee  for  Mrs.  Moore ;  and  at  the  same  time 
the  said  bond  or  deed  was  placed  in  his  hands,  and  was  never 
given  up.  Afterwards  the  policy  of  9992.  with  the  United  Kingdom 
Assurance  Company  was  given  up,  and  the  present  policy  substituted 
for  it. 

It  further  appeared  that  these  facts  had  been  communicated  to 
the  directors  before  action  brought. 

The  Court  was  *'  to  have  the  same  power  to  draw  inferences  of 
fact  as  a  jury." 

The  case  concluded  as  follows. 

The  points  raised,  and  intended  to  be  argued  for  the  defendants, 
as  to  the  issues  in  fact,  are : 

That  the  evidence  does  not  establish  an  assignment  by  way  of 
security  for  money  within  the  meaning  of  the  conditions. 

That  the  evidence  does  not  establish  an  equitable  lien  as  a  security 
for  money  within  the  meaning  of  the  conditions. 

That,  admitting  all  the  facts  proved  to  have  come  to  the  know- 
ledge of  the  directors,  the  plaintiffs  ought  to  have  proved  that  the 
directors  were  satisfied  therewith :  in  other  words,  that  the  proof  to 
the  satisfaction  of  the  directors  was  a  condition  precedent,  and  the 
directors  under  the  circumstances  were  absolute  judges  of  the 
sufficiency  of  the  proof. 
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Upon  the  issue  in  law,  the  defendants  will  contend  that  the       Moobb 
first  replication  is  bad  for  not  showing  an  assignment  by   deed,     woolset. 

The  defendants   will  also,   if  necessary,   contend,  in  arrest  of       [249] 
judgment,  that  the  action  is  not,  under  any  circumstances,  main- 
tainable, the  replication  only  setting  up  matter  of  discretion  in  the 
directors,  or  at  most  an  equitable  claim  not  enforceable  at  law  by 
the  executors  of  the  assured,  the  present  plaintiffs. 

The  questions  for  the  opinion  of  the  Court  are :  Whether,  with 
reference  to  the  above  objections  of  the  defendants,  the  issues  of  fact 
should  be  entered  for  the  plaintiffs  or  the  defendants,  and  whether 
judgment  should  be  given  upon  the  demurrer  for  the  plaintiffs  or 
defendants ;  and  whether  judgment  should  be  given  for  the  plain- 
tiffs or  defendants,  or  a  nonsuit  entered,  or  judgment  arrested :  and, 
if  judgment  be  given  for  the  plaintiffs,  it  is  to  be  for  999Z.  with 
interest,  &c. 

The  case  was  argued  on  an  earlier  day  in  this  Term  (l). 

BoviU,  for  the  plaintiffs : 

First,  as  to  the  demurrer  to  the  first  replication  to  the  first  plea. 
It  was  not  necessary  for  the  plaintiffs  to  allege  or  prove  an  assign- 
ment by  deed.  The  allegation  of  the  assignment  may  be  supported 
by  showing  any  acquisition  of  an  equitable  interest  by  Kettle. 
The  8th  condition  means  that.  No  assignment  of  the  legal  interest 
could  be  made.  An  assignment  in  equity,  though  not  by  deed,  nor, 
strictly  speaking,  an  assignment,  must  have  been  in  view.  This 
construction  was  put  on  a  similar  condition  in  a  *policy  of  assurance,  [  •260  ] 
by  WioKAM,  V.-C. :  Cook  v.  Black  (2).  Perhaps  the  most  natural 
way  of  reading  the  condition  is  to  suppose  that  it  contemplates, 
either  an  assignment  by  deed  for  a  valuable  consideration  in  money, 
or  one  by  way  of  security  or  indemnity,  or  one  by  virtue  of  any 
l^al  or  equitable  lien  as  a  security  for  money :  thus  applying  the 
word  **  assignment "  successively  to  each  of  the  several  modes  of 
creating  an  interest.  This  appears  more  clearly  by  placing  a  comma 
after  *'  assignment."  Certainly,  if  only  an  assignment  by  deed, 
in  the  strict  sense  of  the  word,  was  contemplated,  the  replication 
is  bad. 

Next,  as  to  the  issue  taken  on  the  second  replication,  and  as  to 

the  suggestion  that  judgment  should  be  arrested.    It  is  contended 

that  there  was  no  evidence  that  the  interest  was  proved  to  the 

(1)  NoTember    17.      Before    Lord      Wightman,  JJ. 
Campbell,     Ch.    J.,    Coleridge    and         (2)  58  B.  B.  104  (1  Haie,  390). 
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Moou  satisfaction  of  the  directors,  as  alleged  in  that  replication ;  and  that 
wooLssr.  the  first  count  is  also  bad  for  want  of  alleging  that  such  interest  was 
so  proved.  For  this,  reliance  will  be  placed  on  the  8th  condition. 
The  9th  condition  does,  no  doubt,  give  a  discretion  to  the  direetors, 
as  to  the  allowance  to  be  made,  in  certain  circumstances,  to  the 
family  of  the  assured.  But  this  does  not  control  the  8th  condition, 
which  is  in  different  language,  and  which  alone  applies  to  the  present 
case.  The  words  of  the  8th  condition,  "  upon  proof  of  the  extent  oi 
such  interest  being  given  to  the  directors  to  their  satisfaction,"  do 
not  give  the  directors  an  unlimited  discretion  as  to  the  effect  which 
they  may  give  to  the  proof  afforded,  but  only  make  it  necessary  for 
the  claimant  to  give  such  proof  as  ought  to  satisfy  reasonable  men. 
Now  here  the  facts  show  enough  to  satisfy  reasonable  men:  for 
[  *25i  ]  it  *appears  that  the  testator  was  bound  to  secure  5,0001.  to  his 
wife,  and  that,  not  being  able  to  do  this,  he  effected  the  insurance, 
and  handed  it  over  to  a  trustee  for  his  wife.  An  actual  assign- 
ment was  not  necessary  for  this  purpose ;  the  deposit  with  the 
trustee  gave  the  latter  an  equitable  interest  sufficient  to  support 
the  issue  now  in  question.  At  any  rate,  the  formal  approval  by 
the  directors  was  not  a  condition  precedent  to  the  enforcement  of 
the  claim :  DaUman  v.  King  (i). 

Bramwellf  contra : 

As  to  the  demurrer :  the  plea  fails  for  want  of  an  allegation 
that  there  was  a  deed:  the  words  "actual  assignment,*'  in  the 
8th  condition,  cannot  be  disjoined  from  the  words  ''  by  deed,"  as 
suggested. 

As  to  the  issue  on  the  second  replication  to  the  first  plea.  The 
interest  contemplated  in  the  8th  condition  must  be  an  interest 
acquired  subsequently  to  the  execution  of  the  policy.  The  lan- 
guage points  to  this  construction.  Moreover,  if  an  interest  prior 
to  the  execution,  or  contemporaneous  with  it,  were  contemplated,  the 
condition,  and  the  policy  as  explained  by  the  condition,  would  be 
illegal ;  for  then,  in  effect,  it  would  be  simply  a  policy  insuring  the 
life  of  a  party  though  he  should  die  by  suicide :  and  that  would  be 
illegal,  on  the  same  principle  as  that  upon  which  it  was  held,  in  the 
House  of  Lords,  that  a  policy  insuring  the  life'  of  a  party  though  he 
should  die  by  the  hands  of  justice  i^  illegal,  as  being  oontraiy  to 
public  policy  :  The  Amicable  Society  v.  BoUand  (2). 

(1)  44  R  R.  661  (4  Bing.  N.  0.  (2)  33  B.  B.  22  (4  Bligh,  N.  8.  \9*u 
106). 


VOL,  xcix.]     1854.    Q.  B.    4  EL.  &  BL.  251—268.  468 

(LoBD  Campbell,  Cb.  J. :  Why  woald  the  policy,  bo  constraed,  be       Moomb 
more  objectionable  than  a  policy  by  which  a  party  insured  the  life     woolset. 
of  his  debtor  ?) 

The  provisions  which  the  assurer  would  attach  to  such  a  policy 

would  probably  be  very  different  *from  these.    But,  assuming  that       [  •262  ] 

the  8th  condition  contemplates  an  interest  acquired  subsequently 

to  the  execution  of  the  policy,  no  interest  so  acquired  has  been 

proved.    There  was  no  moment  in  which  the  interest  was  in  the 

testator. 

(Coleridge,  J. :  By  whom  would  the  policy  be  assigned  ?) 

Formally,  no  doubt,  by  the  testator;  but  the  only  parties  who, 
from  the  moment  of  the  execution  of  the  policy,  could  transfer  a 
beneficial  interest  would  be  his  wife  and  the  trustee.  Again,  there 
is  here  no  legal  or  equitable  "  lien."  A  lien  exists  only  where  a 
party,  entitled  to  the  subject-matter,  gives  intentionally  or  by  the 
operation  of  law  possession  of  it  to  another  party,  but  retains  the 
right  of  revesting  the  possession  in  himself  by  making  some  pay- 
ment or  doing  some  act.  But,  here,  the  testator  never  had  the 
beneficial  interest  in  the  policy  at  all ;  nor  could  he  acquire  the 
possession  by  making  any  payment,  unless  by  consent  of  the  wife 
and  her  trustee.    He  never  owed  any  debt  to  either. 

(WioHTMAM,  J. :  Would  he  not  have  been  entitled  to  have  it  back, 
on  paying  the  5,0002.  ?) 

He  would  not,  .without  the  consent  of  the  parties  holding  it.  Again, 
the  plaintiffs,  on  this  issue,  were  bound  to  show  that  proof  of  the 
interest  had  been  given  to  the  satisfaction  of  the  directors.  It  is 
true  that  the  directors  were  bound  to  judge  on  this  point  reasonably, 
DOt  capriciously. 

(Lord  Campbell,  Ch.  J.:  Might  not  a  jury,  upon  finding  that 
there  was  in  fact  proof  of  the  interest,  infer  that  the  directors,  like 
themselves,  had  been  satisfied  with  the  proof  ?  Might  they  not  even 
draw  this  inference  though  the  directors  swore  in  the  witness  box 
that  they  had  not  been  satisfied  in  fact  ?) 

There  is  not  enough  evidence  here  to  show  that  the  directors  ought 
to  have  been  satisfied  either  as  to  the  fact  or  the  law.  The  con- 
ditions are  framed  to  give  the  directors  discretion  *as  to  whether      [  *253  ] 
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Moou       they  will  allow  the  claim  or  not  where  the  death  has  been  bj 
WooLSKT.     Boicide. 

BoviUf  in  reply.    *    *    * 

Lord  Campbell,  Ch.  J. : 

We  are  all  of  opinion  that  the  8th  condition  is  obligatory,  and 

the  9th  discretionary.     On   Tuesday  we  will  let  Mr.  Bovill  know 

whether  we  require  him  to  reply  further,  and,  if  so,  on  what 

points. 

CvT.  adv.  vtilt. 

Lord    Campbell,    Ch.   J.,  now  delivered    the  judgment  of  the 
Court : 

Mr.  Bovill  need  not  have  the  trouble  to  reply,  as,  on  con- 
sideration, we  think  that  the  plaintiffs  are  entitled  to  our  judgment 
on  all  the  points  which  arise  in  this  case,  except  those  which  he 
abandoned  in  the  course  of  the  argument. 

The  verdict  will  be  entered  for  the  defendants  on  the  plea  that 
Arthur  Moore  died  by  his  9wn  hands. 

And  there  will  be  judgment  for  the  defendants  on  the  demurrer 
to  the  first  replication,  which  does  not  allege  that  the  assignment 
relied  upon  was  by  deed,  and  which  therefore  is  not,  under  the  8th 
condition  of  the  policy,  an  answer  to  the  plea. 

The  verdict  upon  the  issue  of  fact  taken  upon  this  replication 
^  ^  will  likewise  be  entered  for  the  defendants,  *as  the  evidence  did 
not  prove  an  interest  such  as  is  here  alleged. 

But  we  are  of  opinion  that  the  second  replication  is  good  in  law, 
and  was  established  by  the  evidence. 

The  main  objection  to  the  sufficiency  of  this  replication  in  point 
of  law  is,  that  the  8th  condition  is  not  obligatory  upon  the  insur- 
ance office;  and  that,  where  the  person  who  has  effected  an 
insurance  on  his  own  life  dies  by  his  own  hand,  this  condition 
leaves  it  discretionary  in  the  directors  whether  they  shall  or  shall 
not  make  any  payment  on  the  policy  in  respect  of  the  interest 
which  are  specified.  The  9th  condition,  which  contemplates  a 
death  by  suicide  without  any  assignment  of  the  policy,  or  equitable 
interest  acquired  in  it  by  third  persons,  says,  that  ''  the  directors 
shall  be  at  liberty,  if  they  think  proper  so  to  do,  but  not  otherwise, 
to  pay  "  a  limited  sum  for  the  benefit  of  the  family.  The  8th  con- 
dition, however*  m  poi^trast  y^itb  this,  declares  absolutely  thai, 
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notwithstanding,  the  policy  shall  "  remain  in  force  "  "  to  the  extent       Moobb 
of  any  bond  fide  interest  which  may  have  been  acquired  by  any     woolsey. 
other  person  "  in  the  manner  specified.     The  constraction  of  this 
condition  appears  to  us  clearly  to  be,  that,  upon  such  proof  as  is 
required  of  this  interest,  the  insurance  office  is  legally  liable  upon 
the  policy. 

Next,  it  is  argued  that,  if  this  be  the  true  construction  of  the 
8th  condition,  this  condition  is  void,  and  indeed  that  the  whole 
policy  is  vitiated,  on  the  ground  that  it  would  offer  an  encouragement 
to  suicide. 

If  a  man  insures  his  life  for  a  year,  and  commits  suicide  within 
the  year,  his  executors  cannot  recover  on  the  policy,  as  the  owner 
of  a  ship  who  insures  her  for  a  year  cannot  recover  upon  the  policy 
if  within  the  year  he  causes  her  to  be  sunk :  a  stipulation  that,  in 
either  *case,  upon  such  an  event  the  policy  should  give  a  right  of  [  *266  ] 
action  would  be  void.  But,  where  a  man  insures  his  own  life,  we 
can  discover  no  illegality  in  a  stipulation  that,  if  the  policy  should 
afterwards  be  assigned  bond  fide  for  a  valuable  consideration,  or  a 
lien  upon  it  should  afterwards  be  acquired  bond  fide  for  valuable 
consideration,  it  might  be  enforced  for  the  benefit  of  others,  what- 
ever may  be  the  means  by  which  death  is  occasioned.  No  authority 
has  been  cited  in  support  of  the  position  that  such  a  condition  is 
illegal :  and  the  frequent  introduction  of  it  into  life  policies  indi- 
cates the  general  opinion  that  it  is  unobjectionable.  The  supposed 
inducement  to  commit  suicide  under  such  circumstances  cannot 
vitiate  the  condition  more  than  the  inducement  which  the  lessor 
may  be  supposed  to  have  to  commit  murder  should  render  invalid 
a  beneficial  lease  granted  for  lives.  When  we  are  called  upon  to 
nullify  a  contract  on  the  ground  of  public  policy,  we  must  take  care 
that  we  do  not  lay  down  a  rule  which  may  interfere  with  the 
innocent  and  useful  transactions  of  mankind.  That  the  condition 
under  discussion  may  promote  evil  by  leading  to  suicide,  is  a  very 
remote  and  improbable  contingency :  and  it  may  frequently  be  very 
beneficial  by  rendering  a  life  policy  a  safe  security  in  the  hands  of 
an  assignee.  On  the  demurrer  to  the  second  replication,  therefore, 
we  think  there  ought  to  be  judgment  for  the  plaintiffs. 

We  are,  next,  to  consider  how  the  verdict  is  to  be  entered  on  the 
issue  in  fact  taken  upon  it :  and  we  are  of  opinion  that  the  evidence 
proves  all  its  allegations.  The  policy  having  been  effected  in 
the  name  of  Arthur  Moore,  and  by  Arthur  Moore,  as  alleged  in 
the  declaration,  it  was  for  valuable  consideration  (viz.  the  bond 
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MooBE       ^executed  by  him  before  marriage  to  make  a  settlement  on  his 
wooLSEY.     wife,  which  he  had  not  done),  handed  over  to  Kettle,  for  the  benefit 

[  *256  ]  of  Mrs.  Moore :  and,  although  an  assignment  of  it  had  not  been 
regalarly  executed,  as  was  intended,  it  remained  with  Kettle  as  her 
trustee,  down  to  the  time  of  Moore's  death.  This  we  think  was  a 
**bond  fde  interest"  in  the  policy  "as  a  security  for  money," 
within  the  meaning  of  the  condition  and  the  replication. 

But  then,  it  is  said,  proof  of  this  interest  was  not  given  to  the 
satisfaction  of  the  directors.  It  could  hardly  be  argued  that  it  was 
necessary  to  call  the  directors  as  witnesses,  and  to  ask  them  whether 
they  were  satisfied  with  the  proof,  upon  the  understanding  that,  if 
they  said  no,  there  must  be  a  verdict  in  their  favour.  All  that  can 
be  necessary  is,  that  proof  should  be  shown  to  have  been  laid  before 
them,  with  which  reasonable  men  would  be  satisfied ;  and  then  the 
inference  arises  that  the  proof  was  to  their  satisfaction.  By  the 
special  case  the  Court  is  to  have  "the  same  power  to  draw  inferences 
of  fact  as  a  jury :  "  and,  from  the  evidence  adduced,  we  do  infer  that 
the  directors  were  satisfied  of  the  facts  alleged  respecting  the  equit- 
able interest  on  which  the  plaintiffs  relied  to  prove  the  replication ; 
and  that  they  only  refused  to  pay  on  the  notion  that,  in  point  of 
law,  this  was  not  a  sufficient  equitable  interest,  or,  according  to  the 
argument  of  their  counsel,  the  condition  which  they  had  introduced 
into  the  policy  was  illegal  and  void.  To  hold  that  they  must 
acknowledge  themselves  satisfied,  both  as  to  the  facts  and  the  law 
upon  which  the  claim  is  founded,  would  be  to  make  the  8th  condi- 
tion quite  discretionary,  contrary  to  the  clear  meaning  of  the 
language  on  which  it  is  framed. 

[  267  t  We  have  now  disposed  of  all  the  points  of  law  and  fact  brought 

before  us,  and  give  judgment  that  the  plaintiffs  are  entitled  to 
recover  (i). 

"  Ordered :  that  judgment  be  entered  for  the  defendant  on  the 
demurrer  herein,  and  verdict  on  all  the  issues  for  the  defendant, 
except  on  second  replication  to  first  plea,  which  is  to  be  entered 
for  the  plaintiff,  with  the  agreed  damages,  on  the  first  count  of  the 
declaration." 

(1)  It  will  be  observed  that  the  The  discrepancies  were  not  material; 
judgment  supposee  a  different  state  of  and  the  order  was  drawn  up  according 
the  record  from  that  actoaily  existing,      to  the  true  state  of  the  reoord. 
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REG.  V.  JUSTICES  op  SALOP.  "»t 

Not,  23. 

(4  EL  A  Bl.  257—264;  S.  C.  1  G.  &  D.  146  ;  24  L.  J.  M.  C.  14;  18  Jur.  1080;  

3  C.  L.  B.  101 ;  24  L.  T.  O.  S.  111.)  [  267  ] 

Two  justices  made  an  order  adjudging  the  settlement  of  a  lunatic  pauper, 
chargeable  to  the  parish  of  L  in  tiie  borough  of  S.  in  the  county  of  S.,  to  be 
in  the  parish  of  H.  The  overseers  of  H.  gave  notice  of  appeal  to  the  next 
Sessions  for  the  borough  of  S.  At  the  next  Borough  Sessions  both  parties 
appeared :  it  was  proved  that  the  parish  of  I.  was  only  partiy  in  the  borough, 
being  partly  in  the  county  at  large,  and  that  the  asylum  was  in  the  county 
at  large.  The  Eecorder  after  argument  decided  that  the  appeal  ought  to 
have  been  to  the  County  Sessions,  and  that  he  had  no  jurisdiction  to  heal 
it.  The  respondents  then  entered  and  respited  the  appeal  at  the  County 
Sessions,  which  were  the  next  after  the  notice  of  appeal.  At  the  ensuing 
County  Sessions  the  appeal  was  called  on,  when  the  appellants  were  required 
to  prove  their  notice  of  appeal.  The  facts  being  proved,  as  above  stated, 
the  Sessions  held  that  there  was  no  valid  notice  of  appeal  to  give  them 
jurisdiction  to  hear  the  appeal.  On  a  rule  nui  for  a  mandamus  to  enter 
continuances  and  hear  the  appeal : 

Held,  that  the  appellants,  after  having  acted  on  the  notice  of  appeal  as  a 
notice  for  the  Borough  Sessions,  and  having  appeared  there,  could  not  treat 
the  mention  of  the  Borough  Sessions  as  mere  surplusage.    Bule  discharged. 

P ASHLEY^  in  this  Term,  obtained  a  rule  nm  for  a  mandamus 
commanding  the  justices  for  the  county  of  Salop  to  enter  continu- 
ances and  hear  an  appeal  by  the  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  Holy  Gross  and  Saint  Giles  against  an 
order  of  two  justices,  adjudging  the  settlement  of  Thomas  Green,  a 
pauper  lunatic  chargeable  to  the  parish  of  Saint  Julian  in  the  borough 
of  Shrewsbury,  in  the  county  of  Salop,  to  be  in  the  parish  of  Holy 
Cross  and  Saint  Giles  in  the  *same  borough,  and  ordering  payment  [  ^268  ] 
by  the  officers  of  the  poor  of  the  latter  parish  to  those  of  the  former 
parish  of  certain  specified  sums  in  respect  of  the  lunatic,  and  ordering 
the  payment,  in  future,  of  a  specified  sum  by  the  officers  of  the  poor 
of  Holy  Cross  and  Saint  Giles  for  the  maintenance  of  the  lunatic. 

The  facts  appeared  to  be  that  the  order  of  the  justices  was 
obtained  by  the  officers  of  the  poor  of  Saint  Julian  on  the  9th  May, 
1854,  and  was  served  on  the  appellants  on  29th  May.  The  appel- 
lants, within  twenty-one  days,  gave  notice  of  their  intention  to 
appeal ''  at  the  next  General  Quarter  Sessions  of  the  peace  to  be 
holden  in  and  for  the  borough  of  Shrewsbury."  At  the  next 
Borough  Sessions,  which  were  holden  on  26th  June,  both  parties 
appeared.  It  was  proved  that  the  parish  of  Saint  Julian  was 
situated  partly  in  the  borough  of  Shrewsbury  and  partly  in  the 
county  of  Salop  without  the  borough,  and  that  the  asylum,  to  which 
the  lunatic  had  been  sent,  was  in  the  county  at  large ;  and  the 
reBpondents  contended  that,  by  stat.  16  &  17  Vict.  c.  97,  s.  lOS^ 
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Reg.  the  appeal  ought  to  have  been  to  the  County  Sessions.  After  argu- 
JusTioEs  OF  nient,  the  Recorder,  being  of  that  opinion,  decided  that  he  had  no 
Salop.  jurisdiction  to  try  the  appeal.  On  the  next  day,  27th  June,  the 
County  Sessions  sat  for  the  first  time  after  the  notice  of  appeal ; 
and  the  appellants  entered  and  respited  the  appeal  there.  At  the 
next  County  Sessions,  in  October,  the  appeal  came  on.  The  respon- 
dents required  the  appellants  to  prove  their  notice  of  appeal,  and, 
on  the  above  facts,  contended  that  it  was  not  valid  as  a  notice  of 
appeal  to  the  County  Sessions  The  Sessions,  being  of  that  opinion, 
refused  to  hear  the  appeal. 

Scotland  now  showed  cause : 

[  •259  ]  The  rule  was  obtained  *on  the  authority  of  Reg.  v.  Recorder  of 

Liverpool  {i)  acted  on,  during  this  Term,  in  Reg.  v.  Justices  of 

[*260]       BtLckinghamshire  (2).      But  there  is  a  distinction  ^between  those 


(1)  16  Q.  B.  1070. 
1864.  (2)   Beg.  v.  The  Justices  of 

Aov.  20.  BUCKINQHAMSHIRE. 

(4  El.  &  BL  269,  n.— 269,  n. ;  S.  C.  24 
L.  J.  M.  C.  16,  n. ;  18  Jur.  1079  ; 
3  C.  L.  E.  32  ;  3  W.  E.  63 ;  24 
L.  T.  O.  S.  110.) 

The  borough  of  C.  ia  the  county 
of  B.  has  justices,  but  no  Quarter 
Sessions.  The  j  ustices  of  C.  removed 
a  pauper  from  the  borough  of  0.  to 
P.  F.  gave  notice  of  appeal  to  the 
Sessions  of  C.  After  the  expiration 
of  the  twenty-one  days,  P.,  dis- 
covering the  mistake,  gave  notice  to 
0.  that  they  did  not  intend  to  try 
the  appeal  at  the  next  Sessions  for 
the  county,  but  should  apply  to 
such  Sessions  to  enter  and  respite. 
At  such  Sessions,  the  appeal  was 
entered  and  respited  ;  and  notice  of 
trial  for  the  following  Sessions  was 
given  by  P.  to  C.  At  such  following 
Sessions,  the  appeal  was  called  on, 
when  0.  objected  that  the  first  notice 
was  invalid  for  naming  the  wrong 
Sessions.  On  this  objection,  the 
Sessions  refused  to  hear  the  appeal. 

The  Court  awarded  a  mandamus ^ 
commanding  the  Sessions  to  hear 
the  appeal,  it  appearing  that  the 
Sessions  had  refused  to  hear,  not  on 
the  ground  of  judging  the  notice 


unreasonable,  but  because  they  con- 
sidered the  mistake  in  it  to  preclude 
them  in  law  from  hearing  at  all. 

/.  W,  HuDDLESToif,  in  this  Term, 
obtained  a  rule  calling  on  the  keepers 
of  the  peace  and  justices  in  and  for 
the  county  of  Buckingham  to  show 
cause  why  a  mandamus  should  not 
issue,  commanding  them  to  enter 
continuances,  from  session  to  session, 
to  the  next  Qeneral  Quarter  Sessions 
of  the  peace  to  be  held  in  and  for  the 
county  of  Buckingham,  upon  the 
appeal  of  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  St. 
PancitLS,  in  Middlesex,  against  an 
order  of  two  justices  for  the  borough 
of  Chopping  Wycombe,  in  Bucking- 
hamshire, dated  14th  January  last,  for 
the  removal  of  Susannah  Kingston 
and  her  four  children  from  the  borough 
of  Chopping  Wycombe  to  the  parish  of 
St.  Panoras ;  and,  at  such  next  General 
Quarter  Sessions  of  the  peace,  to  hear 
and  determine  the  merits  of  the  appeal. 

From  the  affidavit  on  which  the  rule 
was  obtained  it  appeared  that,  on  20th 
January,  1864,  the  parish  officers  of 
St.  Pancras  received  a  copy  of  the 
order  dated  14th  January,  1864,  and 
which  purported  to  bounder  the  hands 
and  seals  of  two  justices  of  the  borough 
of  Chopping  Wycombe  in  Bucking- 
hamshire, with  notice  of  chargeability 
and  statement  of  grounds  of  removal 
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cases  and  the  present.    In  both  those  cases  a  wrong  Sessions  was 
named  by  mistake  in  *the  written  notice  of  appeal ;  the  appellants 


Reo. 

Justices  of 
Salop. 


purporting  to  be  under  the  hands  ofm  Quarter  Sessions  of  the  peace  holden        [  •261  ] 


the  overseers  of  the  poor  of  the  borough 
of    Chopping    Wycombe.      On     8th 
February,   the  parish  officers  of  St. 
Pancras  sent  to  the  overseers  of  the 
borough,  by  post,  a  notice  that  they 
did    '*  intend,   at    the   next    General 
Quarter  Sessions  of  the  peace,  to  be 
holden    in    and   for  the  borough    of 
Chepping  Wycombe,"  next  after  the 
expiration  of  fourteen  days  from  the 
service  of  the  notice,  to  commence  and 
prosecute  an  appeal  against  the  order. 
The    parish    officers    of    St.  Pancras 
having  ascertained,  by  inquiry  made 
subsequently  to  the  service  of  notice, 
that  no  separate    Court   of   Quarter 
Sessions   had    been    granted    to    the 
borough,  sent  by  post  to  the  overseers 
of  the  poor  of  the  borough  a  letter, 
dated  28th  March,   stating  that  the 
*'  appellants  do  not  intend,  at  the  next 
ensuing  General  Quarter  Sessions  of 
the  peace  for  the  county  of  Bucking- 
ham, to  proceed  to  the  trial  and  hear- 
ing of    the  appeal  against  the    said 
order  of  removal,  but  will  apply  to 
the  Court  for  permission  to  enter  the 
same  and  ^respite  the  hearing  thereof 
until  the  then  next  ensuing  General 
Quarter  Sessions  of  the  peace  for  the 
same  county  to  be  held  in  the  month 
of    July   next."    On  4th    April   the 
appeal  was,    on   the  motion  of   the 
ooonael  for  the  appellants,  received  by 
the  justices  for  the  county  of  Bucking- 
bam  held  at  Aylesbury,  and  respited 
to  the  next  General  Quarter  Sessions 
to   be    held  for  the  county:  and,  on 
8tli  June,  the  appellants  sent,  by  post, 
a  copy  of  the  order  of  Sessions  to  the 
respondents,  together  with  a   notice 
that  the  appellants  did  **  intend  at  the 
then  next  General  Quarter  Sessions  of 
the  peace,  to  be  holden  in  and  for  the 
county  of  Buckingham,  to  proceed  to 
the  trial  and  hearing "  of  the  appeal 
against  the  order  of  removal;  **  against 
which    said   order    we    have  already 
giren   jou,  or  some  or  one  of  you, 
notice    of  appeal ;  which  said  appeal 
I  daly  entered  at  the  last  General 


in  and  for  the  said  county  of  Bucking- 
ham, and  the  hearing  and  determining 
thereof  respited  and  adjourned  to  the 
then  and  now  next  Quarter  Sessions 
of  the  peace  to  be  holden  in  and  for 
the  said  coimty  of  Buckingham." 
Then  followed  the  gi'ounds  of  appeal. 
The  appeal  was  brought  on  at  the 
Sessions,  held  at  Aylesbury  for  the 
county  of  Buckingham ;  when  it  was 
objected,  by  the  counsel  for  the 
respondents,  **  that  the  notice  of 
appeal  was  invalid,  inasmuch  as  it  was 
therein  stated  that  it  was  intended  to 
commence  and  prosecute  the  appeal 
against  the  said  order  of  removal  at 
the  Sessions  to  be  holden  in  and  for 
the  borough  of  Chepping  Wycombe, 
instead  of  at  the  Sessions  to  be  holden 
in  and  for  the  county  of  Buckingham. 
And  the  said  Court  of  Quarter  Sessions, 
after  hearing  counsel  for  the  appel- 
lants, held  that  the  said  notice  was 
invalid,  and  refused  to  hear  the  said 
appeal."  The  deponent  also  deposed 
to  merits. 

D.  Power  now  showed  cause : 

This  rule  appears  to  have  been 
obtained  on  the  authority  of  Reg.  v. 
Recorder  of  Liverpool  (15  Q.  B.  1070). 
In  that  case,  as  here,  notice  of  an 
appeal  to  the  wrong  Sessions  had  been 
given  ;  and  this  Court  held  that  the 
proper  Sessions  were  bound  to  try  the 
appeal.  But  there,  before  the  appeal 
came  on,  a  second  notice  had  been 
given  to  the  respondents  of  an  appeal 
to  the  proper  Sessions. 

(Lord  Campbell,  Ch.  J. :  That 
second  notice  was  not  given  in  time. 
What  the  Court  did  was  to  hold  the 
description  of  the  Sessions  to  be 
surplusage. 

Erle,  J. :  Chepping  Wycombe  had 
no  Quarter  Sessions ;  the  respondents 
knew  therefore  to  what  Sessions  the 
appellants  ought  to  go. 

Cbompton,  J. :  So  that  this  is  the 
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Reg.  disoovered  their  error,  and  rectified  it  before  anything  was  *done. 
JusTioBs  OF  This  Court  held  that  the  mention  of  the  wrong  Sessions  which  had 
f^^\  not  misled  the  parties  was,  as  was  said  by  Lord  Campbell,  Ch.  J., 
in  Reg.  v.  Recorder  of  Liverpool  (i),  "  erroneous  surplusage,  which 
could  not  mislead."  But  in  the  present  case  the  appellants  acted 
on  the  erroneous  part  of  their  notice :  they  appeared  at  the  wrong 
Sessions  and  argued  their  appeal ;  unsuccessfully,  it  is  true,  but 
still  they  argued  it.  After  doing  so,  they  cannot  say  that  the 
mention  of  the  Borough  Sessions  was  mere  surplusage. 

(Erlb,  J. :  The  Borough  Sessions  had  so  far  jurisdiction  in  conse- 
quence of  the  mistaken  notice,  that  they  might  have  given  the 
respondents  costs.) 


stronger  case  ;    for  in  the  Liverpool 
case  there  might  be  some  doubt,  since 
there  really  were  two  Courts  of  Quarter 
[  •261,  n,  ]      Sessions  in  ^question. 

Lord  Campbell,  Ch.  J. :  Thus  the 
question  is,  whether  we  may  not  reject 
as  surplusage  words  which  could  not 
have  misled.) 

Stat.  8  &  9  WiU.  III.  c.  30,  s.  6,  directs 
that  the  appeal  shall  be  made  at  the 
Sessions  for  the  county,  division,  or 
riding,  wherein  the  place  from  whence 
the  pauper  is  removed  shall  lie :  there 
might  therefore  naturally  be  a  mistake 
here,  as  the  removal  was  from  the 
borough  of  Chopping  Wycombe  : 
probably  the  Sessions  thought  that 
this  might  mislead  the  respondents. 
The  appeal  is  not  to  be  proceeded  upon 
unless  there  is  reasonable  notice  :  stat. 
9  Geo.  I.  0.  7,  s.  8  :  the  Sessions  were 
the  judges  of  the  reasonableness  here ; 
and  their  decision  is  final.  That  point 
was  not  taken  in  the  Liverpool  case ; 
and  there  the  mistake  was  precluded  by 
the  new  notice,  though  given  after  time. 

(TiORD  Campbell,  Ch.  J. :  If  the 
Sessions  here  exercised  their  judgment 
on  the  reasonableness  of  the  notice,  we 
might  not  interfere:  but  we  must 
interfere  if  they  have  thought  them- 
selves precluded,  by  the  badness  of 
the  notice,  from  exercising  their 
judgment.) 

J.  TT.  Huddleeton,  contra,  referred 


to  Bex  V.  The  Justicts  of  Wiltshire 
(10  East,  404),  but  was  not  called  on 
further  to  support  his  rule. 

Lord  Campbell,  Ch.  J. : 

It  is  argued,  against  this  rule,  that 
the  Sessions  have  decided  this  notice 
to  be  not  reasonable.  But  the  affidavit 
shows  that  they  have  not  done  that : 
they  have  thought  that  there  was  a 
legal  objection  to  the  notice,  neces- 
sarily fatal.  The  case  then  is  the 
same  as  the  Liverpool  case :  there  the 
second  notice  was  no  part  of  the  ratio 
decidendi;  but  the  words  describing 
the  Sessions  were  rejected. 

WiGHTMAN,  J. : 

At  first  I  was  struck  with  Mr,  Power*s 
suggestion  that  the  Sessions  had  de- 
cided the  notice  not  to  be  reasonable : 
but  it  does  not  appear  that  in  fact  the 
reasonableness  was  in  the  contempla- 
tion of  the  justices  at  all.  They  might 
have  decided  on  that :  but  they  clearly 
did  refuse  to  hear  because  they  thought 
the  notice  absolutely  bad;  so  that  the 
case  is  really  the  same  as  the  Liver^ 
pool  case. 

Erle,  J. : 

They  thought  it  a  nullity  as  naming 
the  wrong  Sessions :  they  never  in- 
quired whether  it  was  reasonable. 

(Crompton,  J.  had  left  the  Court 
at  the  close  of  the  argument.) 

BuU  absolute, 
(1)  15  Q.  B.  1070. 
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That  decisively  shows  that  the  notice,  when  acted  on  thus,  had  been        Rko. 

operative,  and  was  spent.  Justices  of 

Salop. 

Pashley,  in  support  of  the  rale : 

Notice  of  appeal  against  an  order  made  under  stat.  16  &  17  Vict, 
c.  97,  must,  by  sect.  110,  be  given  within  twenty-one  days  after  the 
service  of  the  order.  That  period  had  elapsed  before  the  Borough 
Sessions.  If  the  appellants  had,  the  day  before  the  Borough  Sessions, 
discovered  their  error,  it  would  have  been  too  late  to  give  a  fresh 
notice  for  the  County  Sessions :  but  Reg.  v.  Recorder  of  Liverpool  (1) 
shows  that  they  might  then  have  treated  the  notice  formerly  given 
as  a  good  notice  for  the  County  Sessions,  treating  it  as  ab  initio  a 
notice  for  the  right  Sessions,  whatever  that  might  be,  and  the 
mention  of  the  specific  Sessions  as  surplusage.  In  no  other  way 
can  that  decision  be  supported ;  for  what  the  appellants  did  after 
twenty-one  days  had  elapsed  could  neither  make  the  notice  valid  in 
that  case,  if  previously  invalid,  *nor  render  it  in  the  present  case  ^  *^^  1 
invalid  if,  as  was  held  in  Reg.  v.  Recorder  of  Liverpool  (1),  it  was 
valid. 

LoBD  Campbell,  Ch.  J. : 

I  think  Mr.  Scotland  has  succeeded  in  distinguishing  this  case 

from  that  of  Reg.  v.  Recorder  of  Liverpool  (1),  on  which  we  acted  in 

this  Term  in  Reg.  v.  Justices  of  Buckinghamshire  (2).    In  Reg.  v. 

Recorder  of  Liverpool  (1)  the  appellants,  having  given  a  notice  of 

appeal  in  which  they  by  mistake  said  that  the  appeal  would  be  to 

the  County  Sessions,  discovered  their  error  before  any  step  was 

taken  in  consequence,  and  informed  the  other  side  that  the  appeal 

was  to  be  to  the  Borough  Sessions.    There  was  nothing  therefore  in 

the  circumstances  of  that  case  to  preclude  the  respondents  from 

saying  as  they  did  that  the  mention  of  the  County  Sessions  was 

erroneous  surplusage  which  could  not  mislead.    But,  in  the  present 

case,  the  respondents,  having  given  notice  of  appeal  to  the  Borough 

Sessions,  appear  there ;  they  treat  it  as  an  appeal  to  the  Borough 

Sessions,  try  to  obtain  the  benefit  of  it  as  such,  and  are  defeated. 

Can  they,  after  that,  be  permitted  to  go  to  the  County  Sessions  and 

say  that  the  mention  of  the  Borough  Sessions  was  from  the  first  a 

mistake,  and  that  it  was  meant  to  appeal  to  the  County  Sessions  ? 

I  am  of  opinion  that  their  acts  have  estopped  them  from  saying  so ; 

and  the  role  must  be  discharged. 

(1)  15  Q.  B.  1070.  (2)  AiUe,  p.  468,  note  (2). 
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BW».  WlOHTHAN,  J.  : 

c. 

'''^SuSp^'       I  also  think  that  the  rule  must  be  discharged.      In  Reg.  v. 

Recorder  of  Liverpool  (i)  the  mistake  in  mentioning  the  Coonly 

Sessions  was  discovered  and  corrected  before  anything  was  done  upon 

[  *364  ]       it.     *Here  both  the  parties  act  upon  the  notice  as  one  for  the  Borough 

Sessions,  and  cannot  treat  the  mention  of  that  Sessions  as  surplusage. 

Eblb,  J.: 

I  also  think  there  is  a  clear  distinction  between  this  case  and 

those  relied  upon.    When  notice  of  appeal  must  be  given  within 

twenty-one  days,  if  the  appellants  find,  after  it  is  too  late  to  give  a 

fresh  notice,  that  there  has  been  a  mistake  in  naming  the  wrong 

Sessions,  and  inform  the  other  side  of  the  error,  we  will  inquire  it 

the  error  was  such  that  the  parties  could  be  misled  or  prejadioed ; 

and  if  they  could  not  we  will  treat  the  error  as  surplusage.    Thai 

is  Reg.  v.  Recorder  of  Liverpool  (i).    But  in  the  present  case  both 

parties  act  on  this  as  a  notice  of  appeal  to  the  Borough  Sessions. 

They  appear  there ;  the  case  is  heard  there ;  and  judgment  is  given ; 

this  document,  treated  by  both  parties  as  a  notice  of  appeal  to  that 

Sessions,  being  the  foundation  of  the  jurisdiction  of  that  Court. 

After  all  this  had  been  done,  the  appellants  were  not  at  Uberty  to 

say  that  the  part  of  this  notice  which  gave  the  Borough  Sessions 

jurisdiction  to  hear  them  was  mere  surplusage. 

Rule  discharged. 

m 

1S64.  EEG.   V.   COCKBIJRN. 

Nov^.  ^^  ^  ^  ^j  265—273 ;  S.  C.  24  L.  J.  M.  C.  43  ;  1  Jur.  N.  S.  373.) 

[  2«6  ]  By  etat.  6  &  6  Will.  IV.  c.  76,  8.  105  (2),  the  Eecoider  of  a  municip«l 

borough  has  no  power  in  Quarter  Sessions  to  hear  an  appeal  against  a  refusal 
to  grant  a  licence  for  keeping  an  inn. 

Prideaux^  in  this  Term,  obtained  a  rule  calling  on  the  Recorder 
of  the  city  and  county  of  Bristol  to  show  cause  why  a  mandamvs 
should  not  issue,  commanding  him  to  enter  continuances,  from 
session  to  session,  to  the  next  General  Sessions  of  the  peace  for  the 
said  city  and  county,  upon  the  appeal  of  Ezekiel  Mead,  against  the 
refusal  of  Sir  John  Eerie  Haberfield,  Knight,  and  five  others  named, 
justices  acting  at  the  General  Annual  Licensing  Meeting,  adjourned 
on  &c.,  in  the  execution  of  an  Act,  &c.  (9  Geo.  IV.  c.  61,  "To 
regulate  the  granting  of  licences  to  keepers  of  inns,  alehouses,  and 

(1)  15  Q.  B.  1070.  See  now  s.  165  of  the  repealing  rtntut^ 

(2)  Eepealed,45  &  46  Vict.  c.  50,  s.  5.      (Municipal  CoiporationB  Act,  1882;. 
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victualling  houses,  in  England  "),  to  grant  or  renew  to  the  said  E.         Bbo. 
Mead  the  licence  to  keep  the  inn  called  &c.  in  the  said  city  and    OooKBUKy. 
county ;  and  at  such  next  General  Sessions  of  the  peace  to  hear  and 
determine  the  merits  of  the  said  appeal. 

From  the  affidavit  upon  which  the  rule  was  obtained,  it  appeared 
that  at  the  adjourned  meeting,  11th  September,  1854,  the  justices 
refused  to  grant  or  renew  the  licence :  and  that  Mead,  feeling  him- 
self aggrieved,  gave  notice  to  the  justices  of  his  intention  to  appeal 
at  the  then  next  Sessions  for  the  city  and  county,  and  to  cause  him 
to  enter  into  recognizances  &c.  as  required  by  sect.  27  of  stat.  9 
Geo.  lY.  c.  61 :  that  he  entered  the  appeal  for  hearing  at  such 
Sessions,  which  were  held  on  25th  October,  1854.  That  the  appeal 
was  called  on  *upon  26th  October,  before  the  Becorder,  Sir  A.  J.  E.  [  ^266  ] 
Cockbum,  her  Majesty's  Attorney-General ;  when  the  notices  and 
other  necessary  preliminary  steps  were  admitted  by  the  counsel  for 
the  respondents  to  have  been  given  and  done.  That,  when  the 
counsel  for  the  appellant  had  opened  the  case,  the  Becorder 
suggested  a  doubt  whether  he  had  the  power  to  hear  such  an  appeal, 
referring  to  the  105th  section  of  stat.  5  &  6  Will.  lY.  c.  76  (i),  and 
finally  refused  to  hear  the  appeal,  advising  the  counsel  for  the 
appellant  to  apply  for  a  mandamus. 

The  Becorder  (Sir  A.  J.  E.  Cockburn,  Attorney-General)  now 
appeared  in  person,  and  requested  the  direction  of  the  Court.  He 
stated  that  the  difficulty  was  that  sect.  105  of  stat.  5  &  6  Will.  lY. 
c.  76  (1),  contains  a  proviso  "  that  no  Becorder,  by  virtue  of  his  office, 
shall  have  power  *  *  to  grant  any  licence  or  authority  to  any  person 
to  keep  an  inn,  alehouse,  or  victualling  house,  to  sell  exciseable 
liquors  by  retail,"  *  *  which  provision,  he  suggested,  could  not 
be  construed  as  applying  to  the  power  of  the  Becorder  as  a  justice 
of  peace  ex  officio,  under  sect.  108.  He  also  referred  to  Reg.  v. 
Deane  (2),  and  particularly  to  the  language  of  Patteson,  J.  there. 

Prideaux,  in  support  of  his  rule : 

By  stat.  9  Geo.  lY.  c.  61,  s.  1,  the  original  power  of  granting 
licences  is  given  to  the  justices  of  every  county,  county  of  a  city, 
city,  town  corporate,  &c.,  at  the  General  Annual  Licensing  ^Meeting.      [  *267  ] 

(Lord  Campbell,  Gh.  J. :  That  cannot  be  considered  as  a  power 
given  to  the  Quarter  Sessions :  it  is  given  to  all  the  justices  of  the 
place,  with  numerous  exceptions.) 

(1)  See  note  (2),  ante,  p.  472.  (2)  67  B.  E.  602  (2  Q.  B.  96). 
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Rbg.  The  licenBing  is  not  an  act  done  in  Quarter  Sessions.  Then  sect.  27 
CoGKBURN.  gives  an  appeal  to  the  Quarter  Sessions  of  the  county  or  placa  The 
Quarter  Sessions  of  a  municipal  borough  are  held  before  the  Recorder 
alone,  who,  by  sect.  105  of  stat.  5  &  6  Will.  lY.  c.  76,  has  cognizance 
*'  of  all  crimes,  offences,  and  matters  whatsoever  cognizable  by  any 
Court  of  Quarter  Sessions  of  the  peace  for  counties  in  England." 
The  question  therefore  is,  whether  his  power,  as  the  Court  of 
Quarter  Sessions,  to  hear  such  an  appeal  is  taken  away  by  the 
proviso.  Before  the  last  mentioned  Act,  the  Court  of  Quarter 
Sessions  could  not  "  grant  any  licence ; "  it  could  only  hear  the 
appeal.  Therefore  the  proviso,  by  the  words  ''  by  virtue  of  his 
office,"  must  refer  only  to  what  the  Recorder  can  do  as  justice  of 
the  peace;  that  is,  it  prevents  his  acting  as  justice  in  granting 
the  licence,  which,  but  for  the  proviso,  he  might  have  done. 

(Lord  Campbbll,  Ch.  J. :  You  are  requiring  him  to  grant  the 
licence  on  appeal,  in  Quarter  Sessions.) 

That  is  not  inconsistent  with  the  argument :  the  grant  on  appeal, 
if  that  expression  be  a  correct  one,  is  merely  a  reversal  of  the 
refusal  of  the  justices  to  grant.  *  *  Sect.  105  of  stat.  5  &  6 
[  ♦268  ]  Will.  IV.  c.  76,  provides  also  that  the  Recorder  *shall  not  have 
power  to  "  levy  any  county  rate,  or  rate  in  the  nature  of  a  county 
rate :  '*  that  cannot  refer  to  the  power  of  Quarter  Sessions. 

(Erlb,  J. :  The  word  "  levy  "  has  many  meanings  :  the  Quarter 
Sessions  may,  in  some  sense,  be  said  to  levy  the  rate.) 

[  269  ]  *  *  In  Quarter  Sessions,  the  Recorder,  upon  appeal,  must  still 
have  the  power  to  order  the  overseers  to  make  a  new  rate ;  stat. 
17  Geo.  II.  c.  88,  s.  6 ;  and  it  is  not  suggested  that  this  power  on 
appeal  is  interfered  with  by  the  proviso  in  question  :  to  what  then 
can  the  proviso,  so  far  as  rates  are  concerned,  refer,  except  to  the 
Recorder's  power  as  a  mere  justice  of  peace  ? 

(Erle,  J. :  On  that  view,  one  would  rather  have  expected  to  find 
[  •270  ]      the  proviso  introduced  in  sect.  108  ♦of  stat.  5  &  6  Will.  IV.  c.  76.) 

*  *  Under  stat.  9  Geo.  IV.  c.  61,  s.  27,  the  appeal  against  the 
grant  of  a  licence,  when  the  place  was  in  a  borough,  might  be  either 
to  the  County  Sessions  or  to  the  Borough  Sessions,  if  there  were  any : 
then  stat.  5  &  6  Will.  IV.  c.  76,  s.  101,  puts  an  end  to  the  power  of 
the  borough  justices  in  this  respect,  by  prohibiting  them  from  acting 
in  Quarter  Sessions ;  and  it  seems  a  natural  construction  that  the 
power  is  meant  to  be  preserved  to  the  Borough  Quarter  Sessions, 
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that  is,  to  the  Becorder  in  Quarter  Sesdons.  The  other  alternative,  Rbq. 
of  appeal  to  the  County  Quarter  Sessions,  is  not  touched :  so  that  it  coovsubss. 
is  not  inconsistent  with  the  actual  decision  in  Reg.  v.  Deane  (i)  to 
hold  that  an  appeal  lies,  though  not  exclusively,  to  the  Becorder  in 
Quarter  Sessions.  Similarly,  in  the  case  of  rates  in  the  nature  of 
county  rates,  the  power  of  the  borough  justices  to  make  the  rate  is 
transferred  to  the  town  council ;  their  power  to  hear  an  appeal  at 
Quarter  Sessions  is  transferred  to  the  Becorder. 

Lord  Campbell,  Ch.  J. : 

After  a  very  full  and  able  argument,  for  which  the  Court  is  much 
obliged  to  the  learned  counsel,  my  opinion  is  that  the  mandamua 
ought  *not  to  go,  and  that  the  learned  Becorder  did  well  to  decline      L  *27i  j 
hearing  the  appeal.     The  question  turns  on  the  words,  in  the 
proviso  to  sect.  105  of  stat.  5  &  6  Will-  IV.  c.  76,  "  grant  any  licence 
or  authority."    The  Court  is  to  see  that  the  Becorder  has  the  power 
to  hear  the  appeal.    Unless  it  can  be  shown  that  these  words  are 
inapplicable  to  his  acting  in  an  appeal  at  Quarter  Sessions,  he 
clearly  is  prohibited  from  exercising,  on  an  appeal  against  a  refusal 
to  grant  a  licence,  that  power  which  sect.  105  gives  him  in  other 
appeals  brought  before  the  Quarter  Sessions.    The  section  gives 
him  cognizance  of  all  matters  cognizable  at  Quarter  Sessions :  it  is 
upon  this  gift  of  authority  that  the  proviso  is  engrafted.    It  is  clear 
that  it  is  ''  by  virtue  of  his  office  "  that  he  hears  all  appeals ;  then 
the  proviso  declares  that  he  shall  not "  by  virtue  of  his  office  "  grant 
any  licence  to  keep  an  inn.    If  he  heard  the  appeal  against  the 
refusal,  and  considered  the  refusal  wrong,  he  could  not  do  justice 
without  granting  the  licence.     This  interpretation  was  put  on  the 
clause  by  all  the  Judges  in  Reg.  v.  Deane  (i),  though  some  of  them 
give  no  reason.    That  most  learned  Judge,  Mr.  Justice  Pattbson, 
does  give  his  reasons ;  and  I  do  not  think  that  they  are  met  by  any 
of  the  provisions  which  Mr.  Prideaux  has  brought  before  us.    I 
think  the  case  was  well  ruled,  and  ought  not  to  be  disturbed.  I  can 
understand  that  the  Legislature  may  have  thought  it  not  fit  to  sub- 
mit such  questions  to  the  Becorder,  a  lawyer  who  comes  down  from 
liondon  to  act  judicially.    The  propriety  of  granting  a  licence  would 
depend  very  little  on  legal  considerations,  but  on  considerations  as 
to  *i«rhich  he  would  have  insufficient  means  of  judging.    I  can      [•272] 
conceive  that  Becorders  who  would  adorn  any  bench  may  be  very 
unfit  Judges  in  such  a  matter. 

(1)  57  B.  B.  602  (2  Q.  B.  96). 
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rbg.        Wightman,  J. 


t?. 


CJocKBUEN.  Sect.  108  of  stat.  5  &  6  Will.  IV.  c.  76,  makes  the  E^corder  a 
justice  of  peace  of  the  borough.  Sect.  105  makes  him  the  sole 
Judge  of  the  Court  of  Quarter  Sessions.  But  for  the  proviso  in  that 
section,  he,  doing  the  ordinary  jurisdiction  of  a  Court  of  Quarter 
Sessions,  would  try  this  appeal.  Now,  as  my  Lord  points  out,  if  he 
thought  the  refusal  wrong,  he  could  not  do  justice  except  by  grant- 
ing the  licence.  According  to  all  ordinary  rules  of  construction,  the 
proviso  to  the  clause  must  be  understood  as  limiting  the  main 
enactment  in  the  clause ;  and  therefore  here  it  limits  the  power  of 
the  Recorder  as  a  Judge  of  Quarter  Sessions.  Mr.  PHdeaux  says 
.  that  it  limits  only  the  authority  which  he  has  as  a  justice  of  the 
peace,  under  sect.  108.  If  so,  it  is  most  extraordinary  that  we  do 
not  find  it  at  the  end  of  sect.  108  instead  of  sect.  105.  Taking  the 
clause  and  the  proviso  together,  and  considering  also  the  authority 
of  Reg.  V.  Deane  (i),  I  feel  no  doubt  on  the  point. 

Erle,  J. : 

We  have  to  construe  the  105th  section.  The  earlier  part  of  it 
gives  the  Recorder  all  the  power  of  an  ordinary  Court  of  Quarter 
Sessions.  That  would  include  the  power  to  hear  appeals.  Then 
we  are  to  see  whether  this  appeal  is  excepted.  The  proviso  says 
[  *273  J  that  the  Recorder  shall  in  no  case  grant  licences.  The  ^argument 
is  that  he  may  hear  an  appeal  against  a  refusal  to  grant  them,  but 
cannot  give  redress.  If  the  hearing  the  appeal  involves  the  power 
of  giving  redress,  the  jurisdiction  is  impliedly  taken  away.  As  far 
as  the  presumable  reason  of  the  enactment  goes,  it  is  well  put  by 
my  Lord.  The  justices  have  a  local  knowledge :  the  Recorder  comes 
from  a  distance  and  hears  nothing  but  what  passes  in  Court,  and 
might,  for  what  he  knew,  conceive  that  he  was  doing  justice  by 
reversing  a  refusal  of  a  licence  to  a  most  disreputable  person.  Mr. 
Prideaux  has  shown  wonderful  industry  and  acuteness  in  bringing 
before  us  other  provisions  in  this  and  other  statutes :  but,  after 
giving  the  utmost  attention  to  his  argument,  and  trying  to  reconcile 
them,  I  do  not  think  it  a  cogent  course  of  reasoning.  We  must  look 
at  the  words  of  the  enactment ;  and,  when  we  see  besides  that  the 
obvious  construction  is  that  which  seems  most  conducive  to  the 
public  good,  we  must  adhere  to  that  construction. 

(No  fourth  Judge  was  present.) 

Rule  discharged. 
(1)  57.  E.  E.  602  (2  Q.  B.  96). 


TOL.  xcix.]     1854.    Q.  B.    4  EL.  &  BL,  274—292.  477 

HUGHES  V.   LTJMLEY.  18^4. 

j\uc.  24, 
(4  El.  &  Bl.  274—292  ;  S.  0.  3  0.  L.  E.  242 ;  24  L.  J.  Q.  B.  57  ;  1  Jur.  N.  S.  422.)  

Land  of  L.  having  been  delivered  to  H.  upon  elegit,  H.  brought  ejectment 
against  L.  It  appeared  at  the  trial  that  the  elegit  had  issued  upon  a  judg- 
ment entered  up  under  a  warrant  of  attorney  given  (before  stat.  17  &  18 
Yict.  c.  90)  by  L.  to  H.,  to  secure  (as  appeared  by  the  defeasance)  sums  to 
become  payable  on  bills  of  exchange  having  less  than  twelve  months  to 
run,  which  were  given  upon  a  loan  at  usurious  interest.  It  being  objected 
that,  so  far  as  regarded  the  land,  the  proviso  in  stat.  2  &  3  Yict.  c.  37, 
8.  1(1),  took  the  facts  out  of  the  protection  of  the  Act,  as  being  a  security 
-  upon  land,  and  therefore  the  execution  was  bad  as  being  founded  on  an 
usurious  contract : 

Held  that,  supposing  the  judgment  or  execution  bad  (as  to  which,  gucere), 
the  objection  could  not  be  taken  in  this  action,  but  that  the  proper  course 
would  have  been  to  move  to  set  the  judgment  or  execution  aside. 

S.  had  recovered  a  judgment  against  L.,  which  he  had  registered  in  the 
Cbmmon  Fleas  under  stat.  1  &  2  Yict.  c.  110,  s.  19  (2).  Afterwards,  H. 
registered  his  judgment  in  the  Ck)mmon  Fleas;  and,  the  land  being  in 
Middlesex,  he  registered  it  also  in  Middlesex  under  stat.  7  Ann.  c.  20, 
6.  18  (3).    Afterwards  S.  registered  his  judgment  in  Middlesex : 

Held,  that  H.'s  judgment  had  priority  before  S.'s  judgment. 

[This  case  is  practically  obsolete.  AH  usiuy  laws  have  been  abrogated ;  and 
a  judgment  no  longer  operates  as  a  charge  on  land  without  delivery  in  execu- 
tion.   As  to  the  registration  of  writs  of  execution,  see  51  &  52  Yict  c.  51,  s.  5.] 


Ex  PARTE   DENI80N  (4).  1864. 

Nov.  24. 
(4  EL  A  Bl.  292-314;  S.  0.  3  0.  L.  E.  247;  24  L.  J.  Q.B.  34;  1  Jur.N.S.  517;  _ 

3  Ch.  B.  247 ;  3  W.  E.  105  ;  24  L.  T.  0.  S.  140.)  [  292  ] 

A.,  being  a  clerk  holding  a  benefice  in  the  diocese  of  B.,  and  in  the 
patronage  of  the  Bishop  of  B.,  which  diocese  was  in  the  province  of  Canter- 
bury, J.  complained  to  the  Archbishop  of  Canterbury  of  doctrines  main- 
tained and  published  by  A.  respecting  the  Eucharist,  and  prayed  that  the 
Archbishop  would  cause  an  inquiry  to  be  made.  The  Archbishop  wrote  to  the 
Bishop,  suggesting  that  it  appeared  to  be  a  case  which  could  only  be  satis- 
factorily tried  in  the  Court  of  Arches,  to  which,  by  sects.  13, 24,  of  the  Church 
Discipline  Act,  1840  (3  &  4  Yict.  c.  86),  the  Bishop  could  remit  it  in  the  first 
instance,  and  recommending  this  course.  The  Bishop  answered  that  J.  must 
guarantee  the  expenses.  The  Archbishop  answered  that  J.  was  prepared  to 
do  so,  and  would  direct  letters  of  request  to  be  sent  to  the  Bishop  for  his  signa- 
ture. The  Bishop  answered  that,  upon  further  consideration,  he  thought  it 
better  that  J.  should  communicate  with  him  as  his  diocesan.  J.  sent  to  the 
Bishop  a  statement  of  the  charges,  in  the  form  of  a  criminal  suit  in  the  Court 
of  Arches,  purporting  to  be  founded  on  stat,  13  Eliz.  o.  12,  and  concluding 
that,  legal  proof  being  made  of  the  charges,  the  Official  Principal  willed  that 
A.  should  revoke  his  errors,  and,  in  default  thereof,  be  deprived.    The 

(1)  Bepealed,  S.  L.  E.  (No.  2),  1874.  (1869)  L.  E.  2  F.  C.  450,  460,  38  L.  J. 

(2)  Practically  repealed,   S.  L.  E.  Ecc.  89,  20  L.  T.  762 ;  Reg,  v.  Bishop  of 
(No.  2),  1874 ;  63  &  64  Yict.  c.  26,  s.  2.  Oxford  (1879)  4  Q.  B.  D.  525,  564,  48 

(3)  Bepealed,  6i  Yict.  c.  10,  s.  6.  L.  J.  Q.  B.  609,  41  L.  T.  122. 

(4)  Cited,    Sheppard   v.  Phillimore  / 
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Ex  parte  Biflhop  forwarded  these  articles  to  A.,  stating  his  own  view  of  the  nature  of 

Benison.  the  charge,  expressing  his  reluctance  to  send  it  for  legal  adjudication,  and 

his  wish  that  A.  could  give  such  explanation  as  would  satisfy  him  that  he 
might  abstain  from  granting  letters  of  request.  A.  having  sent  an  answer, 
the  Bishop  wrote  to  A.,  stating  that  he  considered  A.'s  answer  satisfactory 
upon  certain  points,  but  that  he  thought  A.  had  allowed  himself  to  speculate 
to  an  extent  beyond  what  had  been  pronounced  by  the  Church,  and  to  err 
in  requiring  an  assent  to  his  opinion  afl  if  that  were  a  dogmatic  teaching  of 
the  Church :  and  he  added  that  he  considered  that,  as  A.'s  opinion,  though 
at  variance  with  his  own,  was  uncensuied  by  the  Church,  he  did  not  con- 
sider it  his  duty  to  seek  for  a  decision  in  the  Ecdesiajstical  Courts ;  but  he 
admonished  A.  to  abstain  from  enforcing  the  acceptance  of  his  own  opinion 
as  the  condition  of  holding  faithfully  the  doctrine  of  the  Beal  Ftesenoe,  and, 
in  a  further  correspondence,  admonished  A*  to  maintain  his  opinion  with 
moderation  and  charity,  and  abstain  from  condemning  as  ignorant  and 
unfaithful  those  members  of  the  Church  who  rejected  his  views. 

The  Bishop  afterwards  died.  The  Archbishop,  ex  officio,  became  Ordinary 
of  the  see ;  and  nothing  was  done  in  the  matter  till  the  accession  of  the 
next  Bishop. 

J.  applied  to  the  next  Bishop  to  send  the  letters  of  request :  but  the 
Bishop  refused  to  do  so. 

Afterwards,  the  Archbishop  gave  notice  to  A.  of  his  intention  to  issue  a 
commission  under  the  Church  Discipline  Act,  1840. 

On  motion  to  prohibit  the  Archbishop  from  proceeding,  it  was  objected 
that  the  matter  was  res  judicata  under  stat.  13  Eliz.  c.  12 ;  1,  by  the  pro- 
ceedings in  the  life  of  the  late  Bishop;  2,  by  the  refusal  of  the  second 
Bishop  to  issue  letters  of  request :  Held, 

1 .  That  the  late  Bishop  did  not  appear  to  have  proceeded  by  convention 
under  stat.  13  Eliz.  c.  12,  s.  2,  and,  further,  that  it  would  not  have  been 
competent  for  him  so  to  proceed,  the  Church  Discipline  Act,  1840,  having 
put  an  end  to  this  mode  of  proceeding. 

2.  That  the  refusal  by  the  second  Bishop  to  act  was  not  an  adjudication 
of  the  matter. 

Bule  for  a  prohibition  refused. 

Sir  F.  Thesiqer^  on  an  earlier  day  in  this  Term  (i),  moved  for  a 
[  •293  ]  rule  to  show  cause  why  a  *prohibition  should  not  issue,  prohibiting 
the  Archbishop  of  Canterbury  from  proceeding,  under  stat.  8  &  4 
Yict.  c.  86,  in  a  case  of  erroneous  doctrine  against  the  Venerable 
George  Anthony  Denison,  Archdeacon  of  Taunton,  and  vicar  of  East 
Brent  in  Somersetshire,  in  the  diocese  of  Bath  and  Wells.  The 
motion  was  made  on  the  affidavit  of  Mr.  Denison. 

He  deposed  that,  in  January  in  this  year,  a  complaint  was  pre- 
ferred against  him  before  the  Archbishop  of  Canterbury,  by  the 
Beverend  Joseph  Ditcher, ''  vicar  of  South  Brent  in  the  said  county 
and  diocese,  in  respect  to  a  matter  of  doctrine :  "  and  he  set  out  a 
correspondence  which  had  taken  place  between  himself  and  Mr. 
Ditcher  on  the  subject ;  by  which  it  appeared  that  Mr.  Ditcher's 
objections  referred  to  certain  sermons  preached  by  the  deponent  in 

(1)  Before  Lord  Campbell,  Gh.  J.,  Wightman,  Erie  and  Crompton,  JJ. 
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Wells  Cathedral.  The  correspondence  terminated  by  a  refusal  on  ez  parte 
the  part  of  the  deponent  to  withdraw  any  statement  of  doctrine  as  ^i^on. 
set  forth  in  the  sermons.  The  deponent  said  that  he  had  reason  to 
believe  that  the  ^complaint  was  referred  by  the  Archbishop  to  the  [  ^294  ] 
late  Bishop  of  Bath  and  Wells  (l),  in  a  letter  addressed  by  the  Arch- 
bishop to  the  Bishop,  dated  19th  January,  1854,  containing  as 
follows :  "  I  am  sorry  to  be  under  the  necessity  of  addressing  your 
Lordship  on  a  subject  of  painful  interest,  to  which  my  attention  has 
been  called  by  the  vicar  of  South  Brent,  who  complains  of  two  ser- 
mons preached  in  the  cathedral  of  Wells,  and  sinQ^  published,  by 
Archdeacon  Denison;  which  are  said  to  contain  doctrines  on  the 
subject  of  the  Eucharist  plainly  and  seriously  repugnant  to  the 
doctrine  of  the  Church  of  England,  as  declared  in  various  parts  of 
her  formularies,  and,  especially,  in  the  29th  of  the  89  Articles.  Mr. 
Ditcher  prays  *  that  I  will  cause  an  inquiry  to  be  made  into  the 
matter,  that  such  statements  may  not  be  allowed  to  continue  in 
circulation  without  investigation.'  The  Archdeacon's  benefice  being 
in  your  Lordship's  patronage,  the  Church  Discipline  Act  (2)  requires 
that  the  commission  should  issue  from  me,  if  the  case  were  to  be 
tried  in  that  form :  but  it  appears  to  be  a  case  which  can  only  be 
satisfactorUy  tried  in  the  Court  of  Arches,  to  which  your  Lordship 
is  empowered,  by  sections  18  and  24  of  the  Act,  to  remit  it  '  in  the 
first  instance.'  I  may  be  allowed  to  recommend  this  course,  with 
the  proviso  that  your  Lordship  should  require  a  guarantee  for  the 
payment  of  the  expenses  of  this  case." 

The  deponent  said  that  he  was  unable  to  set  forth  the  answer  of 
the  Bishop,  but  believed  it  was  to  the  effect  that,  if  proceedings 
were  to  be  instituted,  the  expenses  of  the  suit  must  be  guaranteed 
by  the  complainant.  In  ^answer,  the  Archbishop  addressed  to  the  [  *295  ] 
Bishop  a  reply,  dated  January  80th,  containing  as  follows :  **  I  have 
communicated  to  Mr.  Ditcher  the  substance  of  your  Lordship's 
letter :  and  he  states,  in  reply,  that  he  is  prepared  to  do  what  you 
very  justly  require  :  viz.  to  take  on  himself  the  costs  of  the  suit  in 
the  Court  of  Arches,  and  indeed  the  whole  business  of  the  affair. 
With  your  permission,  therefore,  he  will  direct  that  Metters  of 
request  *  shall  be  prepared  and  sent  to  your  Lordship  for  your 
signature,  and,  together  with  them,  the  bond  of  indemnity  duly 


On  February  2nd,  the  Bishop  addressed  to  the  Archbishop  a 
letter,  of  that  date,  containing  as  follows:  ''I  continue  to  be  of 
(1)  Dr.  Bagot  (2)  3  &  4  Yiot  c.  86.    See  sect.  24. 
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Ez  parte  opinion  which  was  saggested  by  your  Grace's  first  letter,  that,  if 
necessary,  the  matter  of  Ditcher  v.  The  Archdeacon  of  Taunton 
should  go  to  the  Court  of  Arches  in  the  very  first  instance.  But 
I  could  wish  that  Mr.  Ditcher  should  be  told  that  he  need  not  be 
in  any  haste  to  send  me  letters  of  request  or  bond  of  indemnity, 
because  I  think,  upon  further  consideration,  that  Mr.  Ditcher 
should  communicate  with  me  directly  as  his  diocesan,  informing 
me  of  his  intention  to  become  the  promoter  of  the  suit.  I  shall 
then  have  to  consult  with  my  legal  advisers,  and  others,  as  to  the 
proceedings  which  it  may  be  deemed  advisable  for  me  to  adopt." 

In  consequence  of  communications  between  the  Archbishop  and 
Bishop,  the  complaint  was  reduced  into  formal  and  specific  charges 
drawn  out  in  the  usual  form  of  articles  in  a  criminal  suit  in  the 
Ecclesiastical   Court,  setting  forth  stat.  18  Eliz.   c.   12,  as  the 

[  *296  ]       statute  under  *which  the  said  articles  were  based.    The  articles 

[  *297  ]  were  formally  preferred  before  the  Bishop,  about  14th  *March, 
by  Mr.  Ditcher.  On  receiving  the  complaint,  the  Bishop,  accord- 
ing to  the  deposition,  "convented  or  called  upon  this  deponent 
to  give  explanations  touching  the  said  complaint,  in  a  letter 
addressed  to  this  deponent,  in  the  words  and  figures  following,  that 
is  to  say : 

"  '  Brighton,  March  25, 1854. 
"  *  My  dbab  Archdeacon, — I  have  now  received  a  definite  state- 
ment of  the  charges  brought  against  your  doctrine  by  Mr.  Ditcher, 
which  he  desires  me  to  send  for  adjudication  in  the  Court  of 
Arches.  I  have  desired  my  secretary  to  send  you  a  copy  of  these. 
They  appear  to  me  to  be  reducible  to  these  points : 

" '  (1.)  That  you  hold  and  teach  a  doctrine  of  the  Real  Presence 
in  the  Holy  Eucharist  incompatible  with  our  Church's  condemnation 
of  the  doctrine  of  transubstantiation. 

"  *  (2.)  That  you  contradict  the  28th  and  29th  Articles,  by  asserting 
that  the  unworthy  receiver  partakes  of  the  thing  signified  in  the 
Holy  Eucharist. 

"  *  When  you  originally  desired  it  I  expressed  my  readiness,  if  the 
costs  of  such  a  proceeding  were  provided  for,  to  send  the  question 
between  yourself  and  Bishop  Spencer  for  adjudication  in  the  Arches 
Court;  and  I  gave  much  the  same  answer  to  his  Grace  the  Archbishop, 
when  he  first  applied  to  me  touching  Mr.  Ditcher's  delation  of 

[  *298  ]  your  doctrine.  But  the  more  *deeply  I  have  considered  the  matter, 
the  more  reluctant  I  feel  to  send  this  high  and  mysterious  subject 
for  legal  adjudication,  especially  as  our  Courts  are  now»constituted. 
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And  I  shall  therefore  be  thankful  if  you  can  aive  me  such  explana-      £x  parte 
tions  of  your  doctrine  as  may  satisfy  me  that,  with  a  due  vigilance 
over  the  purity  of  your  teaching,  I  can  abstain  from  granting  letters 
of  request. 

" '  First,  then,  I  must  call  on  you  to  state  distinctly  whether  you 
bold  ex  animo,  and  in  the  plain  meaning  of  the  words,  the  con- 
demnation pronounced  by  our  formularies  of  the  Boman  doctrine 
of  transubstantiation.  II.  How  you  reconcile  your  doctrine  con- 
cerning the  partaking  by  the  unworthy  receiver  of  the  thing 
signified  in  the  Holy  Eucharist  with  the  28th  and  29th  Articles. 

*' '  And  here  I  am  bound  to  add  that,  as  I  at  present  view  the  case, 
it  appears  to  me  that  you  have  greatly  erred  in  declaring  your 
doctrine  on  this  point  to  be  exclusively  the  only  teaching  of  the 
Church  of  England ;  for  whether  your  opinion  hereon  can  or  cannot 
be  reconciled  with  the  formularies  of  our  Church,  it  appears  to  me 
to  be  perfectly  certain  that  it  is  not  the  only  opinion  with  which 
they  can  be  reconciled,  nor  is  yours  the  sense  in  which  they  have 
generally  been  understood  by  our  most  esteemed  divines. 

"  *  As  to  this,  therefore,  I  must  require  from  you  such  explanation 
as  you  can  give  me. 

'' '  I  am,  dear  Archdeacon, 

"'RBath  and  Wells.'" 

The  Archdeacon  answered  by  a  letter  dated  March  80th,  noticing 
the  points  brought  forward  in  the  Bishop's  letter.    The  effect  of 
this  statement,  so  far  as  material  *to  the  decision  of  the  Court,  will      [  *299  ] 
sufficiently  appear  from  the  Bishop's  answer,  which  was  dated 
April  16th,  and  from  which  the  following  are  extracts. 

'*  Ml  DEAR  Abchdeagon, — I  havo  carefully  considered  the  state- 
ment of  doctrine  which,  in  compliance  with  my  requirement, 
yott  have  sent  to  me,  and  I  proceed  now  to  state  to  you  my 
judgment  hereon. 

"  This  I  shall  perhaps  make  most  distinct  by  first  laying  down 
what  on  this  subject-matter  I  understand  to  be  the  authoritative 
teaching  of  our  Church,  and  then  pointing  out  to  you  anything  in 
your  statement  which  in  letter  or  in  spirit  appears  to  me  to  vary 
from  it." 

The  Bishop  proceeded  to  state  his  own  view  of  the  doctrines  of 
the  Church  upon  three  points  regarding  the  Eucharist,  and  then 
continued  as  follows : 

B.B. — ^VOL.  xcix.  81 
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BxfMtfte  ''As  to  the  mode  of  that  Presence  of  which  she  asserts  the 

reality,  the  Church  of  England  declares  nothing  except  that : 

**  IV.  She  condemns  the  explanation  given  of  it  by  the  Church 
of  Rome  in  the  doctrine  of  transubstantiation,  and  she  appears  to 
me  to  discourage  speculations  concerning  it. 

"  Now  trying  your  statement  by  these  doctrines,  I  rejoice  to  find, 
Ist,  that  you  solemnly  re-affirm  all  the  doctrinal  statements  of  the 
Church  of  England  as  your  own.  2nd.  That  in  your  statement  you 
declare  the  three  positions  laid  down  by  me  above  to  be  the  positions 
which  in  your  sermons  you  intended  to  enforce.  And  Srdly.  That 
you  distinctly  condemn  the  doctrine  of  transubstantiation.  Still  I 
[  *300  3  regret  to  say  that  you  appear  *  to  me  in  your  sermons  to  have  fallen 
into  the  error  of  allowing  yourself  to  speculate  as  to  the  conditions 
of  that  supernatural  Presence ;  with  asserting  the  reality  of  which 
your  Church  has  been  wisely  contented.  And  in  doing  this  you  appear 
to  me  to  have  spoken  as  if  you  could  reason  concerning  a  super- 
natural Presence,  as  if  it  was  subject  to  natural  laws.  Further,  you 
have  in  my  judgment  been  led  into  the  error  of  requiring  assent  to 
your  opinion  hereon,  as  if  it  was  the  dogmatic  teaching  of  the 
Church. 

"  The  question  then  before  me  is  this :  are  these  errors,  as  I 
esteem  them,  of  so  grave  a  character  as  to  render  it  my  duty  to 
allow  my  office  to  be  used  to  promote  an  attempt  to  eject  yoa  from 
the  ministry  of  the  English  Church  ? 

''  Now,  as  to  the  first  of  these ;  though  I  esteem  your  opinion 
erroneous,  still  it  does  not  appear  to  me  to  be  one  which  the  Church 
has  censured;  for  I  agree  with  you,  that  the  error  which  she 
censures  in  the  29th  Article  is,  that  the  body  of  Christ  is  received 
to  the  profit  of  the  receiver,  *  ex  npere  operato.* 

"  Regarding,  then,  your  opinion  on  this  point,  as  one,  to  the  truth 
of  which  I  cannot  subscribe,  and  which  regards  a  deeply  mysterious 
matter  as  to  which  I  deem  it  far  safer  not  to  speculate,  I  still  view 
it  as  one  uncensured  by  the  Church,  and  I  do  not  consider  it  to  be 
my  duty  to  seek  in  our  Ecclesiastical  Courts  for  an  authoritative 
decision  thereon,  and  thereby  to  narrow  the  terms  of  communion 
in  our  Church. 

''  As  to  the  second  error  I  have  noticed,  I  see  with  much  pleasure 

from  your  statement  to  me  that  you  admit  'that  it  is  not  for  you  to 

say  what  statements  of  doctrine  may  or  may  not  justify  exclusion 

[  ♦301  ]      from  the  *mini8try,'  and  I  trust  therefore  that  without  my  having 

recourse  to  any  further  steps,  I  may  rest  on  the  assurance  that  you 
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will  herein  submit  yoaraelf  to  my  judgment,  when  I  admonish  you,      Ex  i>arte 

as  I  DOW  do,  that  while  you  are  at  liberty  to  hold,  yourself,  as  a 

piouB  opinion,  any  explanation  of  the  Real  Presence  which  the 

Church  of  England  has  not  condemned,  you  abstain  for  the  future 

from  all  attempts  to  enforce  the  acceptance  of  your  own  opinion, 

as  the  condition  of  holding  faithfully  the  doctrine  of  the  Seal 

Presence  itself. 

"  I  am,  dear  Archdeacon, 

"  Yours  affectionately, 

"  R.  Bath  and  Wblls." 

The  Archdeacon  replied  by  a  letter  dated  April  20tih,  commenting 
upon  the  letter  of  the  Bishop,  and  stating  that  he  was  "  in  some 
difSculty  as  to  the  precise  nature  and  extent  of  the  assurance  here 
required  of  me."  The  Bishop  answered  by  a  letter  dated  May  1st, 
explaining  his  own  statements,  and  concluding  as  follows : 

"  I  consider  then,  the  opinion  which  you  so  positively  pronounce, 
concerning  the  continuance  of  the  Presence,  at  a  time,  and  under 
circumstances,  as  to  which  your  Church  is  silent,  to  be  an  unwar- 
ranted speculation,  concerning  the  conditions  of  the  Presence ;  and 
further  it  is  my  deliberate  judgment  that  the  arguments  by  which 
you  endeavour  to  establish  your  opinion,  are  in  fact  based  on  the 
hypothesis  that  you  can  reason  concerning  the  consequences  of  the 
objective  truth  of  that  supernatural  Presence  as  if  it  was  subject  to 
the  laws,  and  could  supply  the  inferences,  which  govern  and  flow 
from  a  material  presence.  As  to  the  '  difiSculty '  of  which  *in  your  [  *302  ] 
conclusion  you  seek  a  solution,  my  answer  is  a  simple  one.  As  I 
have  already  said  to  you,  I  regard  the  speculation  to  which  I  have 
just  referred,  as  discouraged  by  our  Church,  and  the  opinion  which 
you  deduce  from  it  as  erroneous ;  and  therefore,  though  I  refuse  to 
allow  my  office  to  be  used  against  you  in  the  Courts,  because  that 
error,  as  I  deem  it,  does  not  appear  to  me  to  be  distinctly  condemned 
by  our  Church,  and  I  am  unwilling  in  any  way  to  lessen  the  liberty 
of  thought  which  she  has  allowed,  by  seeking  to  obtain  such  a 
formal  censure,  yet  I  feel  it  to  be  my  duty  as  your  Bishop,  to  con- 
demn the  boldness  with  which  you  seem  to  me  to  have  put  it 
forward,  as  being  a  truth  necessary  to  be  held  by  every  faithful 
member  of  our  Church ;  and  to  admonish  you  for  the  future  (if  you 
claim  the  liberty,  which  in  my  judgment,  the  Church  allows  you  of 
holding,  and  of  advocating,  which  she  discourages,  your  opinion), 
to  maintain  it  with  moderation  and  charity,  and  to  abstain  from 
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£x{>arte      condemning  as  ignorant  or  unfaithful  members  of  the  Church, 
those  who  like  myself,  reject  your  views. 

**  I  am  sure  that  you  can  appreciate  the  private  feelings  towards 
yourself,  as  well  as  the  general  principles  which  influence  me  in  the 
course  I  am  pursuing  ;  and  I  cannot  doubt  your  readiness  to  yield, 
so  far  as  you  conscientiously  can,  without  causing  me  prolonged 
anxiety,  to  my  judgment  herein. 

"I  am,  dear  Archdeacon, 

"  Yours  affectionately, 

"  R.  Bath  and  Wells." 

Deponent  further  deposed  '^  ihat  he  did  not  in  any  way  object  to 

[  •303  ]      being  so  convented  and  tried  before  the  *said  Bishop ;  but,  after  the 

said  sentence  had  been  passed  upon  him,  expressed  his  regret,  in  a 

letter  to  the  said  Bishop,  that  his  the  said  deponent's  manner  of 

teaching  had  been  misunderstood  by  the  said  Bishop." 

That  the  late  Bishop  died  on  15th  May ;  and  the  see  continued 
vacant  for  six  weeks  or  thereabouts :  during  which  period  the 
Archbishop,  who  is  ex  officio  Ordinary  of  the  diocese,  did  not  issue 
a  commission  of  inquiry,  or  sign  letters  of  request,  or  take  any  step 
whatever,  known  to  the  deponent,  in  relation  to  the  subject-matter 
of  the  complaint.  That,  on  the  accession  of  Lord  Auckland  as 
Bishop  of  the  diocese,  Mr.  Ditcher  again  preferred  the  same 
complaint  before  him ;  and  that  he  **  deliberately  refused  to 
entertain  the  same,  or  to  send  the  same  to  be  entertained  in  the 
court  of  appeal  of  the  province  by  virtue  of  letters  of  request, 
assigning,  as  deponent  believes,  amongst  other  reasons  for  such 
refusal,  that  a  trial  upon  the  particular  question  relating  to  the 
Holy  Eucharist  would  be  extremely  injurious  to  the  interests  of  the 
Church  and  of  the  diocese  entrusted  to  his  care,  and  also  that  he 
considered  that  the  subject-matter  of  the  said  complaint  had  been 
entertained  and  disposed  of  by  his  predecessor  in  the  said  see." 

That  no  further  step  was  taken  until  7th  of  September,  when  the 
deponent  received  the  following  letter  from  the  Archbishop. 

"Addinoton  Park,  Croydon,  Sept.  5. 

"  Ven.  Sib, — It  is  my  painful  duty  to  inform  you  that  a  charge 

has  been  brought  against  you  by  the  Eev.  Joseph  Ditcher,  vicar  of 

South  Brent,  on  account  of  certain  doctrines  concerning  the  Holy 

04  ]       Communion  maintained  by  you  *in  three  of  your  sermons  preached 

and  published,  in  which  you  state — as  is  alleged — 

'' '  1.  That  the  act  of  consecration  causes  the  bread  and  wine, 
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thoagh  remaining  in  their  natural  substances,  to  have  the  body  and      Ex  parte 
blood  of  Christ  really,  though  spiritually,  joined  to  them,  so  that  to 
receive  thfe  one  is  to  receive  the  other. 

"  *  2.  That  the  wicked  and  unbelieving  eat  and  drink  the  body 
and  blood  of  Christ  in  the  Lord's  Supper  just  as  much  as  the 
faithful/ 

"  I  hereby  signify  to  you  my  intention,  after  the  expiration  of 
fourteen  days,  to  nominate  five  clergy  of  your  diocese  to  inquire 
into  the  justice  of  this  charge,  in  accordance  with  the  provision  of 
the  Act  of  the  3rd  &  4th  of  Victoria,  chap.  86,  and  to  ascertain 
whether  there  be  prima  fade  ground  for  further  proceedings. 

"  You  will  have  the  goodness  to  acknowledge  the  receipt  of  this 
notice.— I  remain.  Venerable  Sir,  your  faithful  and  humble 
servant, 

"  J.  B.  Cantuab." 

That  the  deponent  duly  acknowledged  the  receipt  of  the  letter. 

The  afiSdavit  also  set  forth  a  subsequent  correspondence  between 
the  deponent  and  the  Archbishop,  wherein  the  deponent  recapitu- 
lated the  above  facts,  and  remonstrated  against  the  proposed 
proceeding,  which  he  termed  "  a  renewed  inquiry :  "  and  finally  he 
sent  to  the  Archbishop  a  formal  protest.  He  also  objected  to  the 
composition  of  the  commission. 

On  8rd  instant,  the  deponent  received  a  formal  notice  addressed 
to  him  by  the  Archbishop.  This  notice  recited  Mr.  Ditcher's 
complaint :  wherein  it  was  alleged  *that  scandal  and  evil  report  [  *306  ] 
existed  concerning  the  deponent,  as  having  offended  against  the 
laws  ecclesiastical,  and  more  especially  against  stat.  18  Eliz.  c.  12, 
and  purported  to  make  the  charges  under  the  provisions  of  stat. 
8  &  4  Vict.  c.  86,  and  referred  to  the  three  sermons  preached  by 
the  deponent,  charging  that  the  deponent  therein  maintained  the 
alleged  objectionable  doctrines  ;  representing  also  that  the  Bishop, 
being  patron  of  the  deponent's  preferment,  was  prohibited  by  the 
statute  last  mentioned  from  doing  any  act  save  sending  the  case  by 
letters  of  request  to  the  court  of  appeal  of  the  province,  and  had, 
npon  application,  refused  to  sign  such  letters  of  request ;  wherefore 
Mr.  Ditcher  prayed  the  Archbishop  to  issue  a  commission.  And 
the  Archbishop  gave  notice  of  his  intention,  after  the  expiration  of 
fourteen  days  from  service  of  the  notice,  to  issue  a  commission 
under  the  last  mentioned  statute  for  the  purpose  of  making  inquiry 
as  to  the  grounds  of  such  charges  or  reports. 
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Kx  parte  Sir  F.  Thengev^  in  support  of  his  motion : 

The  matter  has  already  been  adjudicated  upon,  before  a  com- 
petent tribunal,  the  late  Bishop  having  convented  Mr.  Denison, 
and  admonished  him,  under  stat.  18  Eliz.  c.  12.  [He  then  cited 
[  306  ]  g^(;^  2  of  the  statute  and  proceeded :]  The  complaint  of  Mr. 
Ditcher  expressly  refers  to  this  statute,  and  demands  the  appro- 
priate judgment  of  the  Bishop :  the  Bishop  entertains  the 
complaint,  and  has  exercised  his  judgment  by  admonishing  Mr. 
Denison. 

One  question  will  be  whether  stat.   8  &  4  Yict.   c.  86,  has 
superseded  this  enactment.     Sect.  8  of  that  statute  prescribes  the 
proceeding  "  in  every  case  of  any  clerk  in  holy  orders  "  "  who  may 
be  charged  with  any  offence  against  the  laws  ecclesiastical,  or 
concerning  whom  there  may  exist  scandal  or  evil  report  as  having 
offended  against  the  said  laws."    This  language  seems  to  point,  not 
so  much  to  the  holding  of  erroneous  doctrine,  as  to  the  personal 
conduct  of  the  clerk.     The  commission,  under  sect.  8,  may  consist 
wholly  of  laymen  ;  and,  if  it  leads  to  a  hearing  before  the  Bishop, 
an  assessor  who  is  a  layman  may  act.    At  any  rate,  this  enactment 
does  not,  in  terms,  exclude  other  modes  of  proceeding.    It  is  true 
that  sect.  28  enacts :  ''  that  no  criminal  suit  or  proceeding  against 
a  clerk  in  holy  orders  "  "  for  any  offence  against  the  laws  ecclesias- 
tical shall  be  instituted  in  any  Ecclesiastical  Court  otherwise  than  is 
hereinbefore  enacted  or  provided."    But  then  sect.  25  enacts :  "  ihat 
nothing   in   this   Act  contained   shall  be  construed  to  affect  any 
authority  over  the  clergy  of  their  respective  provinces  or  dioceses 
[  •307  I       which  the   Archbishops  *or  Bishops  of  England  and  Wales  may 
now  according  to  law  exercise  personally  and  without  process  in 
Court."     l^hat  leads  to  the  question  whether  the  Bishop  could  not, 
in  this  instance,  personally  and  without  process  in  Court,  convent 
the  clerk.     The  case  In  the  Matter  of  the  Dean  of  York  (i)  may 
appear  to   be   an  authority  against  such  power.    But  there  the 
attempt  was  to  deprive  the  clerk,  without  process,  on  the  occasion 
of  the  ordinary  visitation.    It  was  shown  that  no  such  power 
existed.    Here  the  course  prescribed  by  stat.  18  Eliz.  c.  12,  s.  2»  has 
been   pursued ;    it  is  not   "  process  in  Court,"  but  is   exerdsed 
"  personally."    It  would  have  been  contumacious  on  the  part  of 
the  clerk  if  he  had  refused  to  answer.    That  being  so,  the  Bishop 
might,  upon  his  answer,  have  deprived  him ;  for  that  is  the  l^fsd 

(I)  57  B,  B.  645  (2  a  B.  1). 
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result  of  a  condemnation   under   stat.    13    Eliz.   c.    12,    s.    2 :      Kx  parte 

Denisox 
Procurator- Generid  v.  Stone  (l). 

(Lord  Campbell,  Gh.  J. :  I  do  not  see  that  the  Bishop  did  in  fact 
assume  to  proceed  under  stat.  18  Eliz.  c.  12 :  he  seems  to  have 
been  doubting  whether  he  should  send  letters  of  request  under  stat. 
3  &  4  Vict.  c.  86,  and  finally  to  have  determined  not  to  do  so.) 

*  *  Suppose,  however,  that  stat.  8  &  4  Vict.  c.  86,  is  alone  applic- 
able. Sect.  8  authorizes  the  Bishop  to  issue  a  commission,  which,  by 
sects.  4  and  5,  is  to  determine  whether  there  be  pi'iind  facie  ground 
for  instituting  *further  proceedings :  if  they  determine  in  the  [  •308  ] 
affirmative,  the  Bishop  may  hear  the  case,  subject  to  appeal  to 
the  court  of  appeal  of  the  province,  by  sect.  15 ;  or,  if  he  think  fit, 
the  Bishop  may,  by  sect.  18,  at  once  send  the  case  by  letters  of 
request  to  the  court  of  appeal  of  the  province.  But,  when  the 
patronage  of  the  clerk's  preferment,  as  is  the  case  here,  is  in  the 
Bishop,  the  Archbishop,  by  sect.  24,  takes  the  place  of  the  Bishop, 
except  that  the  Bishop  may  still  send  the  case  by  letters  of  request 
to  the  court  of  appeal.  By  sect.  15,  whenever  the  case  is  heard  in 
the  first  instance  in  the  Court  of  the  Archbishop,  the  appeal  is  to 
the  Judicial  Committee  of  the  Privy  Council.  So  that  here  two 
courses  were  open.  Either  the  case  might  have  been  sent  at  once 
by  letters  of  request  by  the  Bishop  to  the  Archbishop,  or  the  Arch- 
bishop might  have  himself  issued  the  commission,  exercising,  in 
lieu  of  the  Bishop,  the  power  given  by  sect.  8.  The  Archbishop 
requested  the  Bishop  to  send  letters  of  request:  but  the  Bishop 
declined  to  do  so.  Either  he  had  a  discretion,  in  which  case  what 
be  has  done  will  not  be  reviewed ;  or  his  duties  were  merely 
ministerial,  and  then  the  proper  course  was  to  apply  for  a 
mandamus.     *     *     * 

Cur.  adv.  vult. 

Lord   Campbell,  Ch.  J.  now  delivered]  the    judgment    of    the       [809] 
Court : 

Having  read  the  affidavits  on  which  this  motion  is  founded,  and 
deliberately  considered  the  statutes  and  authorities  cited  in  support 
of  it,  we  are  of  opinion  that  the  rule  prayed  ought  not  to  be 
granted. 

The  first  ground  on  which  it  is  contended  that  the  Archbishop  of 
(1)  1  Hagg.  Ca.  Con.  424. 
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Ex  parte      Canterbui7  has  exceeded  his  jarisdiction  in  issuing  a  commission 
Denison 

against  Archdeacon  Denison,  under  stat.  8  &  4  Vict.  c.  86,  is,  that 

cognizance  of  the  alleged  offence  was  taken  by  the  late  Bishop  of 
Bath  and  Wells,  under  stat.  18  Eliz.  c.  12,  that  he  adjudged  upon 
it,  and  that,  the  matter  being  i^es  judicata,  the  Archbishop  has  no 
authority  again  to  call  the  accused  into  question  for  it.    But  we 
conceive  that  the  Bishop  could  not  lawfully  proceed  for  this  offence 
according  to  the  mode  pointed  out  in  stat.  18  Eliz.  c.  12,  even  if  he 
had  intended  to  do  so.     The  stat.  8  &  4  Vict.  c.  86,  after  directing 
the  new  mode  of  procedure  by  a  commission,  and  describing  how 
the  suit  shall  be  conducted,  enacts,  in  section  28,  "  that  no  criminal 
suit  or  proceeding  against  a  clerk  in  holy  orders  "  "  for  any  offence 
against  the  laws  ecclesiastical  shall  be  instituted  in  any  Ecclesiastical 
Court  otherwise  than  is  hereinbefore  enacted  or  provided."    There 
[  *^^^  3       can  be  no  doubt  that  this  is  a  criminal  *suit  or  proceeding  against 
a  clerk  in  orders  for  an  offence  against  the  laws  ecclesiastical.    It 
is  founded  on  stat.  18  Eliz.  c.  12,  s.  2,  which  enacts  "  that  if  any 
person  ecclesiastical,  or  which  shall  have  ecclesiastical  living,  shall 
advisedly  maintain   or   aflSrm  any  doctrine   directly  contrary  or 
repugnant  to  any  of  the  said  Articles,  and  being  convented  before 
the  Bishop  of  the  diocese  or  the  Ordinary,  or  before  the  Queen's 
Highness'  Commissioners  in    causes    ecclesiastical,    shall  persist 
therein,  or  not  revoke  his  error,  or  after  such  revocation  eftsoon 
affirm  such  untrue  doctrine,  such  maintaining  or  affirming  and 
persisting,  or  such  eftsoon  affirming,  shall  be  just  cause  to  deprive 
such  person  of  his  ecclesiastical  promotions  ;  and  it  shall  be  lawful 
to  the  Bishop  of  the  diocese  or  the  Ordinary,  or  the  said  Commis- 
sioners, to  deprive  such  person  so  persisting,  or  lawfully  convicted 
of  such  eftsoons  affirming,  and  upon  such  sentence  of  deprivation 
pronounced  he  shall  be  indeed  deprived."     The  offence  still  remains  ; 
for  stat.  8  &  4  Vict.  c.  86,  does  not  alter  the  laws  ecclesiastical,  only 
enacting  a  new  mode  of  procedure  for  a  breach  of  those  laws.    It 
contains  a  proviso,  in  sect.  25,  which  seems  clearly  to  show  that  the 
suit  for  the  alleged  offence  must  be  according  to  this  new  mode  of 
procedure :  "  nothing  in  this  Act  contained  shall  be  construed  to 
affect  any  authority  over  the  clergy  of  their  respective  provinces  or 
dioceses  which  the  Archbishops  or  Bishops  of  England  and  Wales 
may  now  according  to  law  exercise  personally  and  without  process 
in  Court,"    In  The  Dean  of  York's  case  (i)  it  was  solemnly  decided 
that  a  proceeding  such  as  this  cannot  be  instituted  by  any  authority 
(1)  In  re  the  Dean  of  York,  67  E.  E.  545  (2  Q.  B.  1). 
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which  Bishops  may  exercise  personally  and  without  process  in      Ex  parte 

•Court,  and  that  it  must  be  instituted  and  conducted  as  the  new       .  ^.^^^  -." 

Act  requires.     Sir  Frederick   Thesiger  contended  that  stat.  8  &  4 

Vict.  c.  86,  applies  only  to  cases  where  clerks  in  orders  are  charged 

with  immorality.     Upon  this  subject  we  must  be  governed  entirely 

by  the  language  of  the  Legislature  as  it  appears  in  the  statute  book. 

Now  sect.  8  does  specifically  mention  clerks  **  concerning  whom 

there  may  exist  scandal  or  evil  report ; "  but  it  likewise  contains  the 

general  words  "  any  clerk  "  "charged  with  any  offence  against  the 

laws  ecclesiastical,"  which  must  certainly  comprehend  the  charge 

of  having  preached  heretical  doctrine  contrary  to  the  formularies  of 

the  Church.    Therefore,  if  Archdeacon  Denison  had  been  regularly 

eonvented  before  the  Bishop  as  the  statute  of  Elizabeth  requires, 

and  the  Bishop  had  given  a  judgment,  the  proceeding  would  have 

been  coram  non  judice,  and  void. 

But,  on  examining  the  affidavits,  it  appears  to  us  that  Bishop 

fiagot  did  not  proceed,  and  never  meant  to  proceed,  judicially  under 

Stat.  18  Eliz.  c.  12.    Although  patron  of  the  living  of  East  Brent 

held  by  the  Archdeacon,  he  had,  by  sect.  24  of  stat.  8  &  4  Vict. 

c.  86,  authority  at  once  to  send  the  case  by  letters  of  request  to  the 

Court  of  Arches,  without  taking  any  cognizance  of  it  himself.    He 

was  asked  to  do  so  :  and  he  long  deliberated  whether  he  should  do 

so  or  not.    The  correspondence  between  him  and  the  Archdeacon 

was  merely  with  a  view  to  make  up  his  mind  upon  this  question. 

In  his  letter  to  the  Archdeacon  of  25th  March,  1854,  after  stating 

the  impression  at  first  made  upon  his  mind  as  to  sending  the  case 

to  the  Court  of  Arches,  he  adds :  "  But  the  more  deeply  I  have 

considered  the  matter,  the  more  reluctant  I  feel  to  send  this  high 

and  mysterious  subject  *for  legal  adjudication,  especially  as  our       [  *312  ] 

Courts  are  now  constituted.    And  I  shall  therefore  be  thankful  if 

joa  can  give  me  such  explanations  of  your  doctrine  as  may  satisfy 

me  that,  with  a  due  vigilance  over  the  purity  of  your  teaching,  I 

can  abstain  from  granting  letters  of  request."    His  Lordship  then 

goes  on  to  state  categorically  tha  two  points  on  which  he  wishes  for 

explanation. 

Afterwards,  explanations  having  been  given,  the  Bishop,  in  his 
letter  of  April  16th,  1854  (the  supposed  judgment),  says :  "  The 
question  then  before  me  is  this :  are  these  errors,  as  I  esteem  them, 
of  so  grave  a  character  as  to  render  it  my  duty  to  allow  my  office  to 
he  used  to  promote  an  attempt  to  eject  you  from  the  ministry  of  the 
English  Church  ?  "    He  then  observes  that,  as  to  the  first  charge, 
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Ez  parte  although  he  esteemed  the  opinion  to  be  erroneous,  it  did  not  appear 
to  him  to  be  one  which  the  Church  had  censured.  And,  as  to  the 
other,  he  says :  "  Regarding,  then,  your  opinion  on  this  point,  as 
one,  to  the  truth  of  which  I  cannot  subscribe,  and  which  regards  a 
deeply  mysterious  matter  as  to  which  I  deem  it  far  safer  not  to 
speculate,  I  still  view  it  as  one  uncensured  by  the  Church,  and  I  do 
not  consider  it  to  be  my  duty  to  seek  in  our  Ecclesiastical  Courts  for 
an  authoritative  decision  thereon,  and  thereby  to  narrow  the  terms 
of  communion  in  our  Church."  Having  announced  that  he  had 
made  up  his  mind  not  to  grant  the  letters  of  request,  he  admonishes 
the  Archdeacon  that,  while  he  was  at  liberty  himself  to  hold  as  a 
pious  opinion  any  explanation  of  the  Real  Presence  which  the 
Church  of  England  has  not  condemned,  he  should  abstain  for  the 
future  from  all  attempts  to  enforce  the  acceptance  of  his  own 
[  *313  ]  opinion  as  the  condition  of  *holding  faithfully  the  doctrine  of  the 
Real  Presence  itself ;  concluding :  "  I  am,  dear  Archdeacon,  yours 
affectionately,  R.  Bath  and  Wells." 

Although  the  deceased  Prelate  may  have  acted  discreetly  in 
merely  giving  this  admonition  and  refusing  to  grant  the  letters  of 
request,  we  are  bound  to  say  that,  in  our  opinion,  this  is  no  adjudi- 
cation, upon  the  charge  preferred  against  the  Archdeacon  of  having 
affirmed  and  maintained  doctrine  repugnant  to  the  Thirty-nine 
Articles  respecting  the  Holy  Sacrament  of  the  Lord's  Supper,  so  as 
to  make  the  issuing  of  a  commission  to  inquire  into  it  an  excess  of 
jurisdiction  on  the  part  of  the  Archbishop  of  Canterbury. 

The  only  other  ground  laid  for  the  prohibition  is  the  refusal  of 
Lord  Auckland,  the  present  Bishop  of  Bath  and  Wells,  to  grant  the 
letters  of  request.  Again  we  must  say  that,  although  his  Lordship 
may  have  acted  discreetly  in  the  refusal,  we  consider  it  quite  clear 
that  his  refusal  is  not,  in  point  of  law,  binding  upon  the  Archbishop, 
and  is  no  bar  to  the  pending  proceeding  which  we  are  called  upon 
to  prohibit.  The  24th  section  of  stat.  8  &  4  Vict.  c.  86,  enacts  that, 
where  the  Bishop  is  patron  of  any  preferment  held  by  the  party 
accused,  the  Archbishop  shall  exercise  all  the  powers  given  by  the 
statute  to  the  Bishop,  save  granting  letters  of  request.  Therefore, 
letters  of  request  not  being  granted  by  the  Bishop,  the  power  of 
issuing  a  commission  belongs  to  the  Archbishop.  It  is  said  that 
this  is  giving  an  appeal  from  the  Bishop  to  Commissioners,  who 
must  be  considered  lee(s  competent  to  judge  than  he  is,  and  that  it 
is  converting  to  the  peril  of  the  incumbent  a  provision  that  was 
intended  for  his  security.     But  the  Legislature  has  thought  it 
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inexpedient,  where  the  Bishop  is  the  patron,  to  leave  it  entirely  in      Ez  parte 
the  discretion  of  the  *Bi8hop  whether  proceedings  shall  be  instituted  ' 

against  the  incumbent  or  not :  and  we  are  bound  to  suppose  that 
the  Archbishop,  being  without  a  shadow  of  interest  to  bias  his 
judgment,  will  in  his  high  and  sacred  position  ever  act  con- 
scientiously and  discreetly  for  the  peace  and  prosperity  of  the 
Church  over  which  he  presides. 

For  these  reasons  we  think  that  there  is  no  ground  for  our  inter- 
ference by  prohibition.  Had  we  entertained  any  doubt  upon  the 
subject,  we  should  have  afforded  an  opportunity  for  further 
discussion :  but,  entertaining  none,  we  deem  it  our  duty  to  refuse 

the  rule. 

,  Rule  refused. 

In  re  WESTBURT-UPON-SEVERN  UNION,  iss*. 

Ao9.  24. 
(4  El.  &  BL  314—323;  S.  C.  nom.  Reg,  v.  Poor  Law  Commissioners,  1  Jur.  

N.  S.  251.) 

[This  case,  which  related  to  the  election  of  poor  law  guardians,  is  superseded 
by  Local  Government  Orders  of  1898,  made  in  pursuance  of  the  Local  Qovem- 
ment  Act,  1894  (56  &  57  Vict.  c.  73),  adapting  the  provisions  of  45  &  46  Vict, 
c.  50.  Part  IV.,  as  amended  by  47  &  48  Vict.  c.  70.] 


HUTCHINSON  v.  GREENWOOD.  "^^ 

Aov.  25. 

(4  EI.  &  BL  324—328;  S.  C.  3  C.  L.  E.  115  ;  24  L.  J.  a  B.  2  ;  1  Jur.  N.  S.  329 ;  

3  W.  E.  105  ;  24  L.  T.  0.  S.  131.)  [  324  ] 

In  ejectment,  as  well  since  the  Common  Law  Procedure  Act,  1852,  as 
before,  the  ConH  has  jurisdiction  to  order  by  rule  the  parties  really  con- 
ducting the  defence  to  pay  the  costs  of  the  plaintiff,  though  those  parties 
are  strangers  to  the  record,  and  claim  no  interest  in  the  property :  Held  by 
Lord  Campbell,  Ch.  J.  and  Wightmak,  J.    Dissentiente  Erle,  J. 

Cleasby  obtained  a  rule  calling  on  William  Hutchinson  and 
Samuel  Sharpe  to  show  cause  why  they  should  not  pay  the  plaintiffs 
the  costs  of  the  above  cause. 

The  facts  appeared  to  be  that  the  plaintiffs  issued  a  writ  in  eject- 
ment to  recover  some  premises.  William  Hutchinson  and  Samuel 
Sharpe,  the  parties  against  whom  the  rule  was  obtained,  claimed 
no  interest  in  the  property  for  themselves :  but  they  thought  that 
it  belonged  to  an  infant,  their  relative ;  and,  to  protect  her  interests, 
they  directed  a  solicitor  to  defend  the  action,  on  their  retainer.  An 
appearance  was  accordingly  entered  in  the  name  of  the  two 
defendants  on   the  record,  who  were  poor  persons  occupiers  of 
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Hutchinson  cottages  on  the  premises :  and  the  action  was  defended  in  their 
Greenwood,  name,  but  at  the  expense  and  on  the  retainer  of  William  Hutchinson 
and  Sharpe.  In  the  result,  the  plaintiffs  liad  a  verdict  and  judg- 
ment. Their  costs  were  taxed ;  but,  owing  to  the  poverty  of  the 
defendants  on  the  record,  the  plaintiffs  could  not  obtain  payment 
from  them. 

Joseph  Addison  now  showed  cause  : 

The  rule  calls  upon  strangers  to  the  record  to  pay  the  costs  of  the 
I  •325  ]  action.  That  has  always  been  beyond  the  jurisdiction  *of  the  Court 
in  an  ordinary  action:  Haytvard  v.  Giffard  (i).  But  it  must  be 
admitted  that  before  the  Common  Law  Procedure  Act,  1852,  the 
Court  had  this  jurisdiction  in  actions  of  ejectment.  The  reason 
seems  to  have  been  that  ejectment  was  altogether  a  fictitious  action. 
But  now  the  whole  of  these  fictions  are  abolished,  and  ejectment  is 
on  the  same  footing  as  other  actions.  The  authorities  are  too 
strong  to  permit  it  to  be  questioned  that,  so  long  as  the  action 
continued  a  fiction,  ejectment  was  an  exception:  Thnistout  v. 
Shenton  (2),  Doe  d.  Masters  v.  Gray  (8). 

(Erlb,  J. :  In  Thrmtotit  v.  Shenton  (2)  the  person  who  was  com- 
pelled to  pay  the  costs  was  a  party  to  the  consolidation  rule.  Doe  d. 
Masters  v.  Gray  (s)  is,  as  far  as  I  know,  the  only  case  in  which  such 
a  jurisdiction  has  been  exercised  over  a  person  not  a  party  to  the 
record,  except  where  that  person  had,  by  some  special  act,  submitted 
to  the  jurisdiction  of  the  Court.) 

Cleasby,  in  support  of  the  rule : 

Lord  Tbntbrden  in  Doe  d.  Masters  v.  Gray  (3)  treats  the  jurisdic- 
tion in  ejectment  as  quite  settled  ;  and  Lord  Abinqbr  in  Hayward 
V.  Giffard  (1),  whilst  deciding  that  there  was  no  general  power  to 
make  such  a  rule,  treats  actions  of  ejectment  as  a  recognised 
exception. 

Lord  Campbbll,  Ch.  J. : 

I  am  of  opinion  that  the  rule  must  be  absolute.    Mr,  Addison 
[  *326  ]       admits,  I  think  most  *properly,  that  before  the  Common  Law  Pro- 
cedure Act,  1852,  the  Court  would  have  had  jurisdiction  under  such 
circumstances  as  these  to  order  the  persons,  who  really  conducted 
the  defence  in  an  action  of  ejectment,  to  pay  the  costs,  though  they 

(1)  51  R.  R.  529  (4  M.  f&  W.  194).  (3)  10  B.  &  C.  615. 

(2)  lOB.  &C.  110. 
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were  not  parties  on  the  record,  or  to  the  consent  rule.  I  had  always  Hutchinson 
thought  that  in  this  respect  ejectment  was  a  recognised  exception ;  greenwood. 
and,  as  long  as  I  have  known  the  law,  it  was  considered  established 
practice  that  the  persons  really  employing  the  attorney  and  defend- 
ing the  ejectment  were  liable  to  be  made  to  pay  costs  in  this 
manner.  In  Doe  d.  Masters  v.  Gray  (1)  Lord  Tenterden,  a  very 
cautious  Judge,  lays  down  the  rule  as  well  established.  He  says : 
'*  In  ejectment  we  can  make  the  real  party  to  the  suit  pay  the 
costs."  And  there  is  good  reason  for  this,  as  otherwise  there 
might  be  great  mischief.  The  persons  really  interested  as  landlords 
never  would  appear  themselves,  if  they  could  cause  an  appearance 
to  be  entered  in  the  name  of  a  pauper  tenant  and  defend  the  suit 
without  risk  to  themselves  of  having  to  pay  the  plaintiff's  costs ; 
and  so,  when  the  plaintiff  at  last  obtained  judgment,  there  would 
be  no  available  remedy  for  his  costs. 

I  cannot  see  that  the  Common  Law  Procedure  Act,  185*2,  affects 
the  question  at  all.  The  principle  is  that  the  individuals  who  order 
an  appearance  to  be  entered  in  ejectment,  in  the  names  of  those 
not  really  defending  the  suit,  abuse  our  process,  and  that,  as  they 
substantially  are  the  suitors,  we  have  jurisdiction  to  make  them 
pay  the  costs.  With  great  respect  for  my  brother  Erle,  who  enter- 
tains a  different  opinion,  I  cannot  doubt  that  this  rule  should  be 
made  absolute. 

WiGHTMAN,   J.  :  [  327  ] 

I  am  of  the  same  opinion.  It  was  an  ordinary  rule  of  practice 
that  a  party  who  did  not  choose  to  appear  in  his  own  name  to  an 
action  of  ejectment  brought  in  the  old  form,  but  who  really  defended 
the  action,  was  to  be  treated  as  virtually  defendant,  and  might,  in 
that  peculiar  action,  be  made  to  pay  costs.  Mr.  Addison  admits 
that  this  was  established  by  authority ;  but  he  says  the  new  form 
of  the  action  makes  a  difference.  I  do  not  think  so ;  the  mischief 
remains ;  persons,  who  do  not  like  to  appear  in  their  own  name, 
still  may  appear  in  the  name  of  a  pauper  tenant  to  the  new  writ,  as 
they  could  when  the  action  of  ejectment  was  brought  under  the  old 
practice.  It  is  said  that  before  the  Common  Law  Procedure  Act, 
1852,  the  action  of  ejectment  was  fictitious.  It  is  true  enough  that 
the  plaintiff  John  Doe  was  a  fictitious  person  ;  but  the  defendant 
on  the  record  always  was  a  real  person :  so  that  the  change  of  the 
form  in  the  action  makes  no  difference  in  this  respect. 

(1)  10  B.  &  C.  616. 
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HuTCHwsoN       On  the  merits,  it  is  qaite  clear  that,  if  we  have  jurisdiction,  we 
GREKicwooDi   should  make  these  persons  pay  the  costs,  as  they  were  those  really 
defending  the  action. 

Erle,  J. : 

This  is  a  rule  calling  on  strangers  to  the  record  to  pay  the 
plaintiffs'  costs,  because  they  employed  the  attorney,  and  defended 
the  action.  On  principle,  I  think  that,  assuming  that  this  is  a 
wrong  to  the  plaintiffs,  still,  unless  those  parties  have  done  some- 
thing to  give  us  jurisdiction  to  give  redress  in  this  summary  manner, 
the  plaintiffs  should  seek  redress  by  suit  in  the  ordinary  way,  so 
that  these  parties  may  make  their  defence  and  contest  the  amount 
of  the  damages.  Here  the  parties  are  strangers  to  the  record ;  and 
[  *328  ]  I  do  not  see  on  what  ^principle  we  have  this  summary  jarisdiction 
over  them.  Neither  can  I  find  that  weight  of  authority  which 
Mr.  Addison,  with  I  must  say  unnecessary  liberality,  admitted  to 
establish  the  jurisdiction  in  the  particular  action  of  ejectment.  As 
far  as  I  know,  the  only  authority  for  the  position  is  Doe  d.  Masters 
V.  Orap  (1).  In  Thrustout  v.  Shenton  (2)  the  parly  who  was  ordered 
to  pay  the  costs  was  a  party  to  the  consent  rule ;  that  gave  the 
Court  jurisdiction. 

These  cases  came  under  consideration  in  Doe  d.  Wright  v.  Smith  (3). 
There  the  party  against  whom  the  rule  was  directed  had  employed 
an  attorney  to  defend  the  ejectment  for  the  defendant  on  the  record, 
who  would  have  otherwise  allowed  judgment  to  go  by  default.  He 
claimed  no  interest  in  the  land ;  and  Williams,  J.  decided  that, 
even  if  he  interfered  for  bad  or  vexatious  motives,  the  Court 
had  no  jurisdiction  to  order  such  a  stranger  to  pay  the  costs. 
He  points  out  that  in  Doe  d.  Masters  v.  Gi-ay  (1)  the  party  was  one 
defending  to  protect  an  interest  claimed  by  himself,  and  that  the 
extreme  limit  to  which  any  Court  had  ever  gone  was  in  that  case. 
I  am  aware  of  no  case  but  Doe  d.  Masters  v.  Gray  (i)  in  which  the 
principle  has  been  acted  on  even  so  far.  I  am  therefore  of  opinion 
that,  if  the  plaintiffs  are  entitled  to  recover  the  costs  from  these 
parties,  they  must  recover  them,  not  in  this  summary  manner,  but 
in  the  normal  way  by  action.  For  this  reason  I,  on  principle,  think 
the  rule  should  be  discharged. 

(No  fourth  Judge  was  present.) 

Rule  absohUe. 

(1)  10  B.  &  C.  615.  (3)  8  DowL  P.  C.  517. 

(2)  10B.&  0.110. 
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On  a  feigned  issue,  directed  ander  the  Inclosnre  Act,  1845  (8  &  9  Vict, 
c  118),  8.  56,  to  try  whether  the  plaintiffs  had  such  an  interest  in  a  manor 
as  entitled  them  to  object  to  the  inclosure  of  certain  lands  lying  within  it, 
the  substance  of  defendants*  case  was :  that,  though  plaintiffs  wei-e  lords 
of  the  manor,  yet  a  former  lord,  L.,  to  whom  plaintiffs  were  privy  in 
estate,  agreed,  in  1800,  not  under  seal,  to  take  an  allotment  in  severalty  of 
151  acres  of  the  waste  in  lieu  of  his  interest  in  the  rest  of  the  waste; 
that  the  agreement  was  acted  upon,  and  the  plaintiffs  still  enjoyed  the 
allotment.  A  Judge's  order  was  obtained  by  defendants  to  inspect  the 
conveyance  by  which  L.  acquired  the  manor,  before  1800,  and  the  convey- 
ance by  L.  to  his  son,  the  probate  of  the  will  of  the  son  under  which 
plaintiff  were  executors,  and  also  all  leases  and  entries  relating  to  the 
letting  of  the  151  acres  alleged  to  have  been  allotted. 

On  a  rule  to  rescind  this  order  : 

Held,  that  each  of  the  documents  was  relevant  to  support  the  defendants' 
case,  and,  being  so,  the  defendants  were  entitled  to  inspect  them,  though 
they  were  also  title  deeds  of  the  plaintiffs  (1). 

Bule  discharged. 

This  was  a.feigned  issue,  directed  under  stat.  8  &  9  Vict.  c.  118, 
8. 56,  to  try  the  question  ''  Whether  the  plaintiffs,  or  some  or  one  of 
them,  have  or  had  such  an  interest  in  the  manor  of  Lynton  in  the 
county  of  Devon  as  entitled  them,  or  either  of  them,  to  object  to  the 
inclosure  of "  waste  lands  in  that  manor,  which  it  was  proposed  to 
inclose.  It  stood  for  trial  at  the  last  Devonshire  Assizes,  when  the 
defendants,  on  18th  July,  1854,  obtained  on  summons  an  order 
from  Martin,  B.,  that  they  should  be  at  liberty  to  inspect  and  take 
copies  of  certain  documents.  The  plaintiffs,  intending  to  apply  to 
the  Court  in  Term  time  to  rescind  the  order,  refused  to  obey  it. 
The  trial  of  the  issue  was  consequently  postponed  by  order  of  the 
Judge  of  Assize. 

Slade,  for  the  plaintiffs,  in  this  Term,  obtained  a  rule  nisi  to 
rescind  the  order.  MotUagtie  Smith,  on  the  part  of  the  defendants, 
obtained  a  cross  rule  calling  on  the  plaintiffs  to  show  cause  why 
they  should  not  *pay  the  costs  occasioned  by  the  postponement  [  *330  ] 
of  the  trial.  The  Court  ordered  that  the  two  rules  should  come  on 
together.  During  the  argument,  it  was,  at  the  suggestion  of  the 
Court,  agreed  that  Mantague  Smithes  rule  should  drop,  and  that  the 
Court  should  deal  with  the  learned  Baron's  order  as  it  should  seem 
to  them  he  ought  to  have  done  if  the  whole  of  the  materials  now 
before  the  Court  had  been  before  him  when  he  made  the  order. 

(1)  See  now  E.S.C.,  Order  XXXL,  n-.  12—18. 
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The  facts  material  to  the  decision  proceeding  on  this  arrangement 
appeared  from  the  affidavits  to  be  as  follows : 

An  application  was  made,  under  stat.  8  &  9  Vict.  c.  118,  s.  25,  to 
the  Inclosore  Commissioners  by  persons  proposing  to  inclose  waste 
lands  in  the  manor  of  Lynton  in  Devonshire;  and  an  Assistant 
Commissioner  was  duly  sent  to  inquire  into  the  expediency  of  the 
inclosure.  The  plaintififs  opposed  the  inclosure,  alleging  that  they 
were  lords  of  the  manor,  and  that,  by  stat.  8  &  9  Vict.  c.  118,  s.  29, 
the  Commissioners  could  not  proceed  without  their  consent.  The 
applicants  did  not  deny  that  the  plaintiffs  were  lords  of  the  manor ; 
but  they  contended  that,  on  the  25th  July,  1800,  an  agreement  in 
writing,  not  under  seal,  was  signed  by  William  Lock  (who  purchased 
the  manor  in  1792,  and  whose  estate  it  was  alleged  the  plaintiffs 
now  had),  John  Lock,  his  son,  and  a  number  of  other  persons, 
referring  it  to  an  arbitrator  to  say  on  what  terms  the  waste  lands  in 
the  manor  should  be  inclosed.  And  that  the  arbitrator  allotted  to 
the  then  lord,  in  lieu  of  his  rights,  151  acres,  which  were  in  1800 
inclosed  by  him,  and  enjoyed  by  the  Locks  successively,  and  since 
their  death  by  the  plaintiffs,  in  severalty :  and  the  applicants  con- 
tended that  the  effect  of  this  transaction  was  to  render  the  lords  of  the 
manor  *no  longer  interested  in  the  waste  lands,  within  the  meaning 
of  stat.  8  &  9  Vict.  c.  118,  s.  29.  The  plaintiffs  denied  all  knowledge 
of  any  such  agreement.  The  issue  was  directed,  under  stat.  8  &  9 
Vict.  c.  118,  s.  56,  to  try  this  question.  The  order  of  the  learned 
Baron  was.  That  the  defendants  should  be  at  liberty  to  *'  inspect 
and  take  copies  of  or  extracts  from  the  several  documents  numbered 
1,  2  and  8,  referred  to  in  the  list  hereunto  annexed,  as  also  of  the 
alleged  agreement  of  1800,  and  all  leases,  agreements,  allotment 
papers,  table  of  measurements  and  entries  of  rent,  in  respect  of  the 
151  acres  alleged  to  be  allotted  to  the  lord  of  the  manor  in  1800.*' 

The  list  annexed,  which  had  originally  accompanied  the  summons, 
described  under  the  head  No.  1  a  conveyance,  dated  in  1792,  of  the 
manor  of  Lynton  to  William  Lock :  under  No.  2  a  conveyance, 
dated  in  1799,  by  William  Lock  to  his  son  John  Lock :  under  No.  3 
the  probate  of  the  will  and  codicil  of  the  said  John  Lock,  in  1882, 
to  James  Edward  Jackson  Biccard,  the  executor  thereof.  It  then 
specifically  described  a  great  many  leases  and  agreements  for  leases 
by  John  Lock  in  his  lifetime,  and  by  the  plaintiffs  since  to  different 
persons,  and  also  in  general  terms  all  leases  &c.  and  entries 
relating  to  leases  of  any  parcels  of  the  manor.  The  order  was 
however  limited,  as  will  be  seen,  to  those  relating  to  the  151  acres. 
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The  plaintiffs  by  their  affidavits  denied  all  control  over  or  posses- 
sion of  the  alleged  agreement  of  1800.  It  was  admitted  by  them 
that  they  had  the  possession  of  the  documents  numbered  1, 2  and  8, 
and  that  they  had  the  possession  of  many  leases  &c.  of  different 
parts  of  what  bad  formerly  been  waste  lands  of  the  manor  :  but  it 
was  sworn  that  these  ^leases  &c.  had  no  reference  whatever  to  the 
agreement,  and  that  Ibe  parcels  of  land  were  approvements  by  the 
lords.  And  the  plaintiffs  in  strong  terms  objected  to  the  pro- 
duction of  these  documents,  which,  it  was  sworn,  were  their  title 
deeds,  and  not  relevant  to  prove  the  defendants'  case. 
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MonUigue  Smith,  Coleindge  and  R.  E.  Turner  now  showed  cause  : 

♦  ♦  The  issue  raised  here  is,  Whether  the  plaintiffs  are 
interested  in  the  lands  sought  to  be  inclosed,  so  as  to  be  entitled, 
under  stat.  8  &  9  Vict.  c.  118,  s.  29,  to  stop  the  proceedings.  The 
defendants  make  a  case,  admitting  that  the  plaintiffs  are  lords  of 
the  manor,  but  alleging  that,  in.  1800,  William  Lock  and  John 
Lock,  who  were  successively  lords  of  the  manor,  and  under  whom 
the  plaintiffs  claim,  agreed  to  take  an  allotment  of  151  acres  of 
waste  land  in  lieu  of  the  rights  of  the  lord,  and  that  this  agreement 
was  acted  upon,  and,  therefore,  the  plaintiffs,  privies  in  estate  to 
the  lord  who  made  that  agreement,  and  in  enjoyment  of  the  151 
acres,  are  no  longer  interested.  It  is  the  right  of  the  defendants  to 
prove  that  case  in  fact,  if  they  can.  And  they  come  to  the  Court  to 
ask  to  inspect  documents  which  are  all  relevant  to  prove  such 
ease.  *  *  Then,  these  documents  being  relevant  evidence,  the 
defendants  have  a  prima  facie  right  to  inspect  them.  The  objection 
made  is  that  these  documents  are  the  title  deeds  of  the  plaintiffs. 
No  doubt  the  applicant  for  a  discovery  is  not  entitled  to  inspect  the 
other  party's  title  deeds  merely  in  order  to  find  oat  that  they  do 
not  completely  support  that  party's  title:  but  he  is  entitled  to 
inspect  those  documents  which,  though  they  are  title  deeds  of  the 
other  party,  also  prove  affirmatively  a  part  of  the  case  set  up  by  the 
applicant :  Smith  v.  The  Duke  of  Beaufort  (1).  ♦  ♦  The  prin- 
ciples laid  down  in  Hunt  v.  Heivitt  (2)  are  in  favour  of  this  order. 
If  there  were  any  reason  to  suppose  that  the  application  here  was 
not  bond  fide  for  the  purposes  of  the  suit,  or  that  the  application 
was  a  fishing  one,  made  in  the  hope  of  finding  flaws  in  the  plaintiffs' 


[333] 
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(1)  58  B.  B.  160,  173  (1  Ph.  209,  (2)  7  Ex.  236. 
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title,  the  Court  *wouIci  take  care  to  protect  the  plaintiffs : 
is  no  such  case  here.    *    *    ♦ 


but  there 


[•336] 


Sir  F.  Kelly,  Slade,  Karslake  and  BtiUar,  in  support  of  the 
rule : 

A  court  of  equity  will  never  grant  a  discovery  unless  in  aid  of  a 
case  capable  of  being  supported  :  2  Story  on  Equity  (6th  ed.  p.  986), 
sect.  1498  a.  Now  here  the  agreement  not  under  seal  could  never 
operate  as  a  conveyance;  so  that  the  defendants  cannot  have  a 
case. 

(Erle,  J. :  If  they  can  succeed  in  proving  that  the  agreement 
has  been  acted  on,  and  that  possession  has  gone  according  to  it  for 
fifty  years,  they  may  find  some  way,  by  presumption  or  otherwise, 
of  giving  it  legal  effect.) 

Even  supposing  that  there  is  a  sufficient  case,  the  documents  sought 
for  are  not  relevant  to  prove  it.  The  conveyances  are  the  plaintiffs' 
title  deeds :  and,  as  to  what  is  said  about  their  being  relevant  to 
prove  that  Lock  was  lord  of  the  manor,  that  has  never  been  in 
controversy. 

(WioHTMAN,  J. :  But  the  fact  must  be  proved  as  part  of  the  case 
set  up  by  the  defendants ;  and  I  do  not  find  on  the  aflSdavits  that 
there  has  been  at  any  time  an  admission  of  that  fact,  on  which  the 
defendants  could  safely  go  to  trial.) 

Perhaps  there  was  not ;  but  it  is  admitted  now.  Then  the  leases 
which  it  is  sought  to  inspect  have  no  reference  to  the  supposed 
agreement,  and  are  explained  by  the  waste  having  been  approved. 

(Lord  Campbell,  Gh.  J. :  The  party  seeking  for  a  discovery  is  not 
bound  to  show  that  the  document  will  be  conclusive  in  his  favour : 
it  is  enough  if  it  be  relevant  to  support  his  case.  And  surely  every 
document  ^showing  that  the  lord  of  the  manor  has  been  by  his 
tenants  in  possession  of  any  part  of  the  151  acres  is  relevant 
evidence  in  support  of  the  defendants'  case,  though  that  possession 
may  be  explained  in  some  other  way.) 

Smith  V.  The  Duke  of  Beaufort  (1)  is  not  applicable :  in  that  case  the 
plaintiff  made  specific  charges  in  his  bill;  and  the  docaments 
produced  were  relevant  to  support  those  charges.    •    •    • 
(1)  58  B.  B.  160,  173  (1  Ph.  209). 
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WlGHTMAN,   J.: 

I  am  of  opinion  that  the  rule  to  rescind  my  brother  Martin's 
order  must  be  discharged. 

The  order  to  inspect  was  made  on  the  application  of  the  defen- 
dants in  an  issue,  the  substance  of  which  was  Whether  the  plaintififs 
were  interested  in  lands  lying  in  the  manor  of  Lynton,  sought 
to  be  inclosed.  And  the  defendants  propose  to  prove  that  the 
plaintiffs,  though  lords  of  the  manor,  are,  as  they  say,  not 
interested;  because  151  acres  of  waste  land  in  the  manor  had 
been  allotted  to  a  previous  lord  of  the  manor,  under  an  agreement 
on  which  he  acted,  and  that  he  and  the  plaintiffs,  who  claim  under 
him,  have  actually  enjoyed  this  allotment.  Whether,  if  that  be 
established  in  fact,  it  will  disprove  the  issue,  is  not  now  the 
question.  The  ^defendants  desire  to  prove  it ;  and  for  that  purpose 
they  ask  to  inspect  certain  documents  which,  they  contend,  are 
relevant  and  important  evidence  to  prove  their  case.  The  order 
made  is  for  the  inspection  of  several  documents.  Those  described 
under  the  heads  and  numbered  1,  2  and  8  are  documents  which 
will  show  that,  at  the  time  of  the  alleged  agreement,  the  manor, 
now  in  the  hands  of  the  plaintiffs,  was  the  property  of  the  former 
lord  who  is  alleged  to  have  entered  into  the  agreement.  No  doubt 
can  be  raised  that,  as  the  case  of  the  defendants  is  founded  on  the 
act  of  a  former  lord,  the  documents  which  show  that  he  filled  that 
character  are  relevant  evidence  in  support  of  their  case.  Indeed 
Sir  Fitzroy  Kelly  did  not  on  this  part  of  the  case  so  much  contend 
that  the  fact,  that  Lock  was  in  1800  lord  of  the  manor,  was  irrele- 
vant, as  that  it  was  not  in  controversy,  being  admitted,  so  that  the 
evidence  to  prove  it  was  unnecessary.  I  do  not  know  whether  the 
defendants  are  bound  to  accept  of  the  plaintiffs'  admission  if  they 
think  it  better  for  their  case  to  prove  a  fact  in  issue :  but  it  is 
sufficient  to  say  that,  in  this  case,  up  to  the  time  when  counsel 
were  arguing  in  support  of  the  rule  to  discharge  my  brother 
Martin's  order,  there  was  no  admission  on  which  the  defendants 
could  have  safely  relied,  as  dispensing  with  evidence  on  this  point. 
The  agreement  is  the  next  document  mentioned  in  the  order  :  it 
now  appears  that  it  is  not  under  the  plaintiffs'  control,  and  the 
defendants  are  satisfied  that  it  is  not  so.  Then  comes  the  third  class, 
embracing  all  leases  and  other  documents  of  the  same  sort,  relating 
to  the  151  acres  alleged  to  be  allotted  to  the  lord  of  the  manor  in 
1800.  As  to  these  much  objection  is  made.  It  is  urged  that  these 
are  not  material,  or  at  least  that  it  is  *not  shown  how  they  are 
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material.  Now  I  think  that,  giving  the  order  what  is  its  reason- 
able construction,  namely  tliat  it  refers  to  those  leases  &c.  which 
are  subsequent  in  date  to  the  alleged  allotment,  they  all  must  he 
very  material  evidence  for  the  defendants'  case.  For,  assuming, 
what  is  sworn  and  is  very  probable,  that  the  leases  &c.  bear  on  the 
face  of  them  no  reference  whatever  to  the  supposed  agreement  for 
an  allotment,  still,  as  the  defendants'  position  is  that  the  agreement 
was  acted  on,  it  must  be  very  material,  in  support  of  that  position, 
to  show  that  the  lord  by  his  tenants  was  in  possession  of  that  allot- 
ment, so  that  there  is  a  necessary  relevancy  in  all  those  documents. 
It  is  quite  true  that,  if  it  is  shown  that  the  lord  is  in  possession  of 
this  parcel  of  151  acres,  it  will  still  remain  a  further  question  for  the 
jury  whether  he  came  into  possession  of  them  as  accepting  an  allot- 
ment under  the  agreement  or  by  some  other  title;  but  the  fact  will 
be  relevant  in  support  of  the  defendants'  case,  though  not  conclusive. 

I  cannot  find  that  our  decision  clashes  with  any  other.  In  Hunt 
V.  Hetvitt  (1)  the  principles  are  laid  down ;  and  it  is  said  that  the 
affidavits  must ''  state  with  sufficient  distinctness  the  reason  of  the 
application  and  the  nature  of  the  documents,  in  order  that  it  may 
appear  to  the  Court  or  Judge  that  the  documents  are  asked  for  for  the 
purpose  of  enabling  the  party  applying  to  support  his  case,  not  to 
find  a  flaw  in  the  case  of  the  opponent."  I  have  already  shown 
why  I  think  this  distinctly  done  here. 

But  it  is  said  that  the  plaintiffs  are  privileged  from  producing 
these  documents,  or  some  of  them,  because  they  are  their  title 
deeds.  But,  though  a  party  cannot  in  general  inspect  documents 
forming  the  title  of  his  ^adversary,  there  is  an  exception  where  the 
party  has  an  interest  in  them  as  proving,  and  where  they  are 
evidence  in  support  of,  his  own  case.  I  think  the  present  case  falls 
within  that  exception,  and  that  the  defendants  could  by  proper 
proceedings  obtain  a  discovery  of  these  documents  in  equity.  It  is 
not  material  by  what  mode  or  what  form  of  bill  that  discovery 
would  have  to  be  sought.  If  the  defendants  have  made  out,  as  I 
think  they  have,  that  by  proper  steps  they  could  obtain  the 
discovery  in  equity,  we  have  jurisdiction  to  order  the  inspection. 


Erle,  J. : 

It  is  important  to  see  what  is  the  case  of  the  defendants  in 
support  of  which  they  have  obtained  this  order.  It  is,  in  substance, 
that  John  Lock  in  1800  was  lord  of  the  manor,  that  he  then  made 

(1)  7  Ex.  236,  244. 
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an  agreement  by  which  he  took  an  allotment  of  151  acres  in  lieu 
of  his  interest  in  these  lands,  and  that  he  acted  on  that  agreement, 
and  took  possession  of  the  allotment,  which  is  still  enjoyed  by  the 
plaintiffs  who  represent  him.  Such  being  the  defendants'  case,  are 
the  documents  in  the  order  relevant  evidence  to  prove  it  ?  I  am 
clearly  of  opinion  that  every  one  is  most  material.  It  is  said  that, 
it  being  admitted  that  John  Lock  was  lord  of  the  manor  in  1800, 
there  is  no  need  to  prove  that,  and  the  conveyances  should  not  be 
shown.  I  do  not  know  that  the  defendants  are  bound  to  accept 
of  such  an  admission ;  and  probably  the  title  deeds  may  show  what 
were  the  parcels  before  1800,  and  consequently  that  151  acres  are 
enclosed  since.  These  are  the  plaintiffs*  title  deeds :  but  the  inspec- 
tion is  not  sought  for  the  purpose  of  seeking  for  a  flaw  in  their 
title,  but  to  prove  the  defendants'  case  by  showing  the  dealings 
with  this  property  in  ^reference  to  the  case  which  they  set  up. 
And  still  more  clearly  that  is  the  case  with  regard  to  the  leases  &c. : 
they  are  documents  which  will  show  that  the  plaintiffs,  and  those 
under  whom  they  claim,  acted  as  owners  of  the  151  acres  after  the 
time  when  it  is  alleged  they  were  accepted  as  an  allotment. 

It  is  said  that  the  defendants  can  have  no  case,  because  the 
agreement  is  not  under  seal ;  but  there  is  no  certainty  that  their 
case  will  fail.  If  they  prove  that  an  agreement  to  take  an  allot- 
ment in  lieu  of  the  lord's  rights  has  been  acted  upon,  there  may 
very  well  be  some  mode  discovered  for  making  it  operative. 

I  shall  only  further  observe  that  the  affidavits  show  such  reluct- 
ance to  permit  an  inspection  of  the  title  deeds  as  to  lead  me  to 
surmise  that  there  may  be  parts  of  those  deeds,  containing  matters 
not  relevant  to  the  present  dispute,  which  the  plaintiffs  are  anxious 
to  keep  secret.  If  such  be  the  case,  they  ought  to  be  protected : 
probably  the  true  construction  of  the  order  is,  to  confine  it  to  the 
inspection  of  the  parts  relevant :  but  it  may  be  safer  for  the 
plaintiffs  to  make  an  application  to  be  peimitted  to  seal  up  such 
parts  of  the  documents  as  they  wish  to  keep  secret,  and  which  are 
not  relevant  to  the  defendants'  case. 

Lord  Campbell,  Ch.  J. : 

As  I  did  not  hear  the  whole  argument,  I  have  abstained  from 
taking  part  in  the  judgment.  But  there  can  be  no  impropriety  in 
saying  that  I  perfectly  concur  in  the  principles  laid  down  by  my 
brothers. 

(No  fourth  Judge  was  present.)  j^^^^  discharged. 


RlCCARD 

r. 
inclosure 
Commis- 
sioners. 


[  ♦340  ] 
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*  !!l!*'       (4  BL  &  Bl.  341—346  ;  S.  C.  nom.  JJeicley  v.  G.  N.  Bail.  Co,,  3  C.  L.  E.  1 10 ;  24 

L.  J.  Q,  B.  25 ;  1  Jur.  N.  S.  228.) 

Where  the  plaintiff  suee  tn  forma  pauperii,  and  obtains  a  verdict,  what- 
ever be  the  amount  recovered,  nothing  is  to  be  allowed  on  taxation  of  ooota 
in  reepect  of  fees  to  the  plaintiff's  counsel,  or  by  way  of  remuneration  for 
the  services  of  the  plaintiff's  attorney. 

[Superseded  by  later  authority.  See  Oargon  v.  Pickersgiil  (1885)  14  a  B.  D. 
859,  866,  54  L.  J.  Q.  B.  484,  52  L.  T.  950 ;  Bichardwn  v.  Richardwn  [1895]  P. 
346,  64  L.  J.  P.  119,  73  L.  T.  135.] 


^^^'  ,  MAYHEW  V.  BUTTLE. 

Jttne  23, 24. 

(4  El.  &B1.  347—357  ;  S.  C.  24  L.  J.  Q.  B.  54 ;  iJur.  N.  S.  303  ;  3  C.  L.  B.  59; 

[  347  ]  3  W.  R.  108;  24  L.  T.  O.  S.  159.) 

By  agreement  between  S.  and  M.,  it  was  recited  that  S.  was  in  poeeeanoii 
of  a  messuage,  whereon  the  sale  of  beer  had  been  for  some  time  past,  and  was 
then,  carried  on  and  conducted  by  U.  for  and  on  S.'s  account ;  that  M.  wa^ 
desirous  of  carrying  on  and  conducting  such  trade  for  S.,  which  he  had 
agreed  to  for  the  consideration  after  mentioned :  and  it  was  witnessed  that 
S.  agreed,  in  consideration  of  a  bondsman  to  be  answerable  for  501.  in 
default  of  payment  by  M.,  that  M.  should,  from  the  date  of  the  agreement, 
enter  upon  the  premises,  and  carry  on  snd  conduct  thereon  such  trade  for 
8.,  in  the  place  and  manner,  and  with  and  upon  the  same  privileges  and 
teimp,  as  U.  had  done,  until  the  agreement  ^ould  be  determined  by  the 
notice  after  mentioned :  and  M.  agreed,  during  all  the  time  he  should  cany 
on  and  conduct  the  trade  on  the  premises  for  S.,  that  all  the  beer  which 
should  be  sold  by  M.  on  the  premises  should  be  taken  by  him  from  S.,  and 
that  M.  should  not  part  with  the  trade  or  occupation  without  the  licence  of 
8. :  that,  when  either  party  should  be  desirous  of  determining  the  agree- 
ment, M.,  on  receiving  from  S.  a  month's  notice,  without  being  paid  any 
money  or  consideration  by  S.,  should  quit  and  deliver  up  to  S.  the  trade  and 
possession  of  the  premises,  with  all  such  fixtures  and  Uiings  belonging  to 
8.  as  should  then  be  thereon ;  and  M.  should  be  at  liberty  to  leave  the  trade 
and  quit  the  occupation  on  giving  a  month's  notice  to  S. 

M.  having  entered  into  possession :  Held,  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of  Q.  B.,  that  M.  occupied,  not  as 
tenant,  but  as  servant  to  S.,  and  could  not  maintain  trespass  against  S.  for 
entering  without  a  month's  notice. 

Thb  declaration  complained  that  defendants  broke  and  entered 

[  *318  ]      the  dwelling-honse  of  plaintiff,  in  ^Ipswich,  Suffolk,  used  by  him  as 

a  licensed  house  for  the  sale  of  beer,  and  remained  therein  against 

the  will  of  plaintiff;  and  he  was  thereby  injured  in  carrying  on  the 

sale  of  beer  therein,  and  was  compelled  to  discontinue  the  same. 

Plea  8.  That,  before  the  committing  the  trespasses  J^c.,  Elixa- 
lieth  Cabburn  was  seized  in  her  demesne  as  of  fee  of  the  said 
dwelling-house ;  and,  being  so  seized  thereof,  demised  the  same  to 
the  defendant  George  Suttle,  to  hold  to  him  from  a  certain  day. 
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to  wit  29th  September,  1849,  for  one  year  then  following,  and  so  Mayhew 
on  from  year  to  year  for  so  long  time  as  the  said  E.  G.  and  defen-  suttlb. 
dant  G.  Buttle  should  respectively  please.  By  virtue  of  which 
demise  defendant  6.  Suttle,  afterwards,  and  before  the  committing 
&c.,  entered  into  the  said  dwelling-house,  and  became  and  was 
possessed  thereof  according  to  the  said  demise,  and  afterwards 
ceased  to  have  the  actual  possession  thereof.  That  afterwards,  in 
order  to  regain  possession  of  the  said  dwelling-house  (the  last 
mentioned  demise,  and  the  tenancy  thereby  created,  being  still 
subsisting),  defendant  6.  Suttle,  and  the  other  defendant,  as  his 
servant  and  by  his  command,  broke  the  same,  and  remained  therein 
for  a  certain  space  of  time,  as  they  lawfully  might :  which  are  the 
trespasses  in  the  declaration  mentioned. 

Replication.  That  defendant  George  Suttle  ceased  to  have 
possession,  as  in  the  plea  mentioned,  by  reason  of  his  giving  up 
to  the  plaintiff,  who  then  received  from  the  said  defendant,  posses- 
sion and  entered  in  occupation  of  the  said  house  and  premises,  to 
hold  the  same  according  to  the  terms  of  a  certain  agreement 
theretofore  made  between  plaintiff  and  defendant  George  Suttle, 
whereby  plaintiff  was  to  enter  on  and  occupy  the  same,  *and  carry  [  *349  ] 
on  the  sale  there  of  beer  and  porter  of  the  said  defendant,  and  no 
other,  paying  defendant  George  Suttle  for  the  same  certain  prices 
exceeding  the  ordinary  prices  at  which  beer  and  porter  are  bought 
and  sold,  to  be  sold  again  by  retail  in  houses  for  the  sale  of  beer 
in  Ipswich  aforesaid,  until  the  expiration  of  one  month  after  a 
notice  in  writing  from  either  party  to  the  other  of  his  intention  to 
determine  the  same.  That  the  said  endeavour  to  regain  possession 
of  the  premises  was  made  after  plaintiff  had  entered,  and  while 
he  was  occupying,  and  before  the  expiration  of  his  right  to  occupy, 
the  said  house  and  premises  under  and  according  to  the  provisions 
of  the  said  agreement. 

Rejoinder.  That  the  agreement  in  the  said  replication  mentioned 
is  in  the  words  and  figures  following ;  namely :  ''  Memorandum  of 
an  agreement,  made  this  21st  day  of  September,  1852,  between 
George  Suttle,  of "  &c.,  "  coinmon  brewer,  of  the  one  part,  and 
Frank  Mayhew,  of "  &c.,  "  dealer,  of  the  other  part.  Whereas  the 
said  G.  Suttle  is  in  possession  of  a  certain  messuage  and  premises 
whereon  the  sale  of  beer  and  porter  hath  been  for  some  time  last  past| 
and  is  now,  carried  on  and  conducted  by  George  Utting,  of  Ipswich 
aforesaid,  for  and  on  the  said  G.  Suttle*s  account;  and  whereas 
the  said  F.  Mayhew  is  desirous  of  carrying  on  and  conducting  such 


504  1864.    Q.  B,    4  EL.  &  BL.  849—861.  [r.b- 

Mayhew     trade  or  business  for  the  said  G.  Suttle,  which  he  hath  agreed  to 
Buttle.      upon  and  for  the  consideration  hereinafter  mentioned :  Now  these 
presents  witness,  and  the  said  G.  Suttle  doth  hereby  agree,  in  con- 
sideration of  a  bondsman  to  be  answerable  for  the  amount  of  50L 
in  default  of  payment  by  the  said  F.  Mayhew,  that  he  the  said 

F.  Mayhew  shall  and  may,  from  the  date  hereof,  enter  into  and 
[  *350  ]       upon  the  said  premises,  and  carry  on  and  conduct  thereon  *such 

trade  or  business  for  him,  the  said  G.  Suttle,  in  the  place  and  stead, 
in  the  same  manner,  and  with  and  upon  the  same  privileges  and 
terms,  as  the  said  G.  Utting  hath  heretofore  done,  until  this 
agreement  shall  be  determined  and  put  an  end  to  by  the  notice 
hereinafter  mentioned ;  and  the  said  F.  Mayhew  doth  hereby  agree, 
during  all  the  time  and  term  he  shall  carry  on  and  conduct  the 
said  trade  or  business  upon  the  said  premises  for  the  said  G.  Suttle, 
that  all  beer  and  porter  which  shall  or  may  be  sold  or  consumed 
by  him,  the  said  F.  Mayhew,  upon  the  said  premises,  shall  be  had 
and  be  taken  by  him  of  and  from  the  said  G.  Suttle :  and,  further, 
it  is  hereby  mutually  agreed  between  the  said  parties  hereto  that 
the  said  F.  Mayhew  shall  not  part  with  the  said  trade  or  business, 
or  the  occupation  of  the  premises,  to  any  person  or  persons  what- 
soever without  the  licence  and  consent  in  writing  of  the  said 

G.  Suttle  first  had  and  obtained  for  that  purpose ;  and  also  that, 
whenever  either  of  the  said  parties  hereto  shall  be  desirous  of 
determining  and  putting  an  end  to  this  agreement,  he,  the  said 

F.  Mayhew,  shall  and  will,  on  receiving  from  the  said  G.  Suttle 
one  month's  previous  notice  in  writing  of  such  his  desire,  and 
without  being  paid  or  requiring  to  be  paid  any  sum  of  money  or 
consideration  of  any  kind  whatsoever,  then  or  thereafter,  by  or 
from  the  said  G.  Suttle,  quit  and  deliver  up  to  him,  the  said  G. 
Suttle,  the  said  trade  or  business,  and  the  full,  quiet  and  peaceable 
possession  of  all  and  every  of  the  said  premises,  together  with  all 
such  fixtures,  goods,  effects  and  things  belonging  to  him  the  said 

G.  Suttle  as  may  then  be  thereon :  and  also  that  he,  the  said  F. 
Mayhew,  shall  be  at  liberty  to  leave  the  said  trade  or  business,  and 

r  *35i  ]  quit  the  occupation  of  the  said  premises,  on  giving  one  ^month's 
previous  notice  in  writing  of  such  his  desire  to  the  said  G.  Suttle." 
(Signed  by  Mayhew  and  Suttle.)  That  defendant  G.  Suttle,  and 
the  other  defendant,  as  his  servant  and  by  his  command,  committed 
the  trespasses  in  the  declaration  mentioned  peaceably,  and  the 
outer  door  of  the  said  dwelling-house  being  open,  for  the  purpose 
of  determining  the  plaintiff  *s  possession  under  the  said  agreement. 
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and  of  taking  possession  of  the  said  dwelling-hoase  thereupon  for     Mayhbw 
the  benefit  of  the  said  G.  Suttle,  and  for  no  other  purpose.  Suttle. 

Surrejoinder.  That,  at  the  said  time  when  &c.,  plaintiff  had  not 
received  from,  neither  had  he  given  to,  defendant  G.  Suttle  any 
notice,  such  as  in  the  said  first  rejoinder  mentioned,  whereby  it  had 
become  and  was  lawful  for  the  defendant  G.  Suttle  then  to  deter- 
mine the  plaintiff's  possession  under  the  said  agreement,  and  then 
to  take  possession  of  the  said  dwelling-house  thereupon,  for  the 
benefit  of  the  said  G.  Suttle. 

Demurrer.    Joinder. 

The  case  was  argued  in  Q.  B.  in  last  Trinity  vacation  (i)> 

Field,  for  the  defendants : 

The  agreement  conferred  no  interest  on  the  defendant  Suttle : 
his  possession  was  merely  in  the  character  of  servant  to  the 
plaintiff;  the  plaintiff  might  have  maintained  trespass  against  a 
stranger.  No  rent  is  reserved.  The  case  is  almost  identical  with 
Bertie  v.  Beaumont  (2).  The  stipulation  as  to  quitting  upon  notice 
is  no  more  than  a  reservation  of  a  power  to  the  master  to  dismiss 
at  a  month's  notice :  it  would  probably  be  implied  by  lav  from  the 
relation  *of  the  parties ;  and  it  shows  no  tenancy.  In  Hunt  v.  r  *3^2  ] 
Colson  (3)  the  masters  gave  the  servant  a  notice  to  quit ;  but  he  was 
still  held  not  to  be  tenant  to  them.  If  the  plaintiff  had  miscon- 
ducted himself,  his  employer,  Suttle,  might  have  immediately 
discharged  him.  But,  even  if  there  be  a  lease,  it  is  void  for 
uncertainty  as  to  duration  :  Gomyn's  Land,  and  T.  88  (2nd  ed.),  where 
Shep.  Touchs.  274,  is  referred  to.  At  any  rate,  it  is  but  a  lease  at 
will:  Gomyn's  Land,  and  T.  91  (2nd  ed.),  where  4  Bac.  Abr.  885 
(7th  ed.),  tit.  Leases  and  Terms  for  Years  (L)  8,  is  referred  to.  No 
demand  of  possession  by  the  landlord  would  then  be  necessary  to 
determine  the  term  :  Doe  d.  Bennett  v.  Turner  (4),  Turner  v.  Doe  d. 
Bennett  {b).  Doe  A,.  Parsley  v.  Day  (6),  and  the  authorities  there 
referred  to,  are  to  the  same  effect ;  to  which  may  be  added  Doe  d. 
Dixie  V.  Davies  (7)  and  Fenn  v.  Bittleston  (s). 

Keane,  contra : 
As  to  the  first  point.     The  plaintiff  was  to  take  beer  from  Suttle 

(1)  Before     Wightmao,    Erie   and  (d)  60  B.  B.  850  (9  M.  &  W.  643). 
Cromptoo,  JJ.  (6)  57  B.  B.  624  (2  a  B.  147). 

(2)  16  East,  33.  (7)  86  B.  B.  578  (7  Ex.  89). 

(3)  38  B.  B.  563  (3  Moo.  &  So.  790).  (8)  86  B.  B.  593  (7  Ex.  152). 

(4)  06  H.  B.  692  (7  M.  &  W.  226). 
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Mathkw  at  a  price  named,  vhich  by  the  replication  is  shown  to  be  above  the 
SuTTLB.  ordinary  rate :  and  the  beer  retailed  in  the  house  is  the  plaintiff's 
beer,  not  Suttle's,  who  has  sold  it  to  the  plaintiff.  If  Buttle  was 
still  master  and  owner,  why  should  he  make  any  arrangement  at 
all  with  his  own  servant  ?  A  similar  argument  arises  from  the 
stipulation  that  the  plaintiff  shall  not  part  with  the  trade  or  occupa- 
tion without  licence.  Again,  Suttle  takes  an  agreement  that  the 
plaintiff,  on  quitting,  is  to  have  nothing  paid  to  him ;  a  stipulation 
obviously  referring  to  the  goodwill  of  the  house,  which  is  a  licensed 
house.  That  would  not  be  inserted  in  a  contract  between  master 
[  *363  ]  *and  servant.  (He  then  argued  as  to  the  nature  of  the  tenancy, 
supposing  there  to  be  one,  and  the  necessity  of  notice :  the  judgment 
of  the  CiouRT  makes  it  unnecessary  to  refer  further  to  this  part  of 
the  argument.) 

Field,  in  reply.     *     *     * 

Cur,  adv.  vuU, 

WiGHTMAN,  J.,  in   the  same  vacation  (June  24th),  delivered  the 
judgment  of  the  Court  : 

In  this  case  the  question  arose  whether,  upon  the  agreement  set 
out  in  the  rejoinder,  the  plaintiff  became  tenant  to  the  defendant. 
A  further  question  was  argued,  which  we  do  not  think  it  necessary 
to  pronounce  any  opinion  upon,  as  to  the  nature  of  the  tenancy,  if 
any  existed. 

Although  the  document  in  question  is  very  inartificially  drawn 
up,  and  some  parts  of  it  were  properly  pressed  upon  us  as  tending 
to  show  that  the  plaintiff  had  an  occupation  as  tenant,  we  think, 
upon  looking  at  the  whole  of  the  agreement,  that  the  relation  of 
landlord  and  tenant  was  never  created,  but  that  the  occupation  of 
the  plaintiff  was  that  of  a  servant  merely. 

It  appears,  from  the  commencement  of  the  document,  that  a 
person  of  the  name  of  Utting  had  carried  on  and  conducted,  and  at 
the  time  of  the  agreement  was  carrying  on  and  conducting,  the  sale 
of  beer  on  the  premises  in  question,  for  and  on  the  defendant's 
account:  and  it  is  staled  that  the  premises  were  then  in  the 
possession  of  the  defendant.  Nothing  could  be  stronger  to  show 
[  *354  ]  that  *the  possession  was  then  in  the  defendant,  and  that  the 
occupation  was  by  Utting  as  his  servant;  in  other  words,  that  the 
occupation  by  the  one  as  servant  was  the  possession  of  the  other  as 
master. 

In  some  of  the  cases  referred  to  in  the  argument  the-CouBTS  held 
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that  the  circumstances  showed  the  occupation  of  the  servant  to  be  mayhew 
merely  as  servant,  and  therefore  the  possession  to  be  that  of  the  suttle. 
master.  Here  it  is  stated  in  the  commencement,  and  as  the 
foundation  of  the  agreement,  that  the  premises  are  in  the  possession 
of  the  defendant,  Utting  carrying  on  his  business  thereon.  It  is 
then  stated  that  the  plaintiff  is  desirous  of  carrying  on  and  conduct- 
ing such  trade  for  the  defendant :  and  it  is  then  agreed  that  the 
plaintiff  shall  enter  upon  the  premises,  and  carry  on  and  conduct 
thereon  such  business,  for  the  defendant,  in  the  place  and  stead,  in 
the  same  manner,  and  with  and  upon  the  same  privileges  and 
terms,  as  Utting  had  done,  until  the  agreement  should  be  determined 
and  put  an  end  to  by  notice.  The  plaintiff  was  to  succeed  Utting, 
and  to  be  in  the  same  relation  to  the  defendant  in  which  Utting 
had  been :  and  we  think  that  the  pointing  out  what  that  relation 
was,  and  stating  that  the  possession  was  in  the  defendant,  excludes 
the  supposition  of  the  parties  intending  to  create  any  tenancy. 

It  was  properly  urged,  in  answer  to  this  view  of  the  case,  that  the 
stipulations,  that  the  plaintiff  should  take  beer  from  no  one  else, 
and  that  he  should  not  part  with  the  trade,  or  business,  or  occupa- 
tion of  the  premises,  without  licence  in  writing,  are  more  consistent 
with  an  independent  occupation  by  the  plaintiff,  and  with  his 
carrying  on  the  business  on  his  own  account :  but  they  are  not 
inconsistent  with  the  business  being  that  of  the  ^defendant,  as  [  *356  ] 
expressly  stated  again  and  again  in  the  agreement.  And  the 
defendant  may  well  have  chosen  to  make  it  a  part  of  the  agreement 
that  the  plaintiff  should  not  sell  other  parties'  beer  there,  and  should 
not  give  up  the  actual  occupation,  which,  no  doubt,  he  had,  although 
that  occupation  was  as  servant,  and  in  law  the  possession  was  the 
master's.  So,  also,  the  fact  of  the  plaintiff's  having  to  pay  the 
defendant  for  the  beer,  as  stated  in  the  replication,  is  not  inconsistent 
with  the  fact  that  the  possession  was  really  that  of  the  defendant  as 
master.  The  beer  is  stated  to  be  the  defendant's  :  and  it  is  quite 
consistent  with  the  defendant's  case  that  the  plaintiff  may  have 
had  to  pay  higher  prices  than  what  beer  is  sold  for,  to  be  sold  again 
at  retail.  No  doubt  the  prices  were  to  be  paid  over  to  the  defendant ; 
and  the  stipulation  that  he  should  receive  more  for  the  sale  on  his 
premises  than  the  wholesale  price  seems  as  if  he  was  to  receive 
something  as  being  himself  the  retailer  on  his  premises,  allowing 
the  plaintiff,  for  his  services,  the  rest  of  the  excess  of  the  retail  over 
the  wholesale  price.  At  all  events,  we  must  take  the  sale  as  stated 
in' the  agreement  to  be  for  and  on  account  of  the  defendant. 
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Uathsw  Bat  it  was  said  that  the  plaintiff  being  to  enter  and  carry  on  the 
Buttle,  business  until  the  determination  of  the  agreement  by  notice,  coupled 
with  the  stipulation  for  such  determination,  showed  that  a  tenancy 
at  least  for  a  month  existed.  It  is  provided  that,  when  either 
party  shall  be  desirous  of  determining  and  putting  an  end  to,  not 
the  tenancy,  but  the  agreement,  the  plaintiff  shall,  on  receiving  a 
month's  notice  in  writing,  without  being  paid  any  sum  of  money  or 
consideration,  quit  and  deliver  up  the  trade  and  business,  and  full, 
quiet  and  peaceable  possession  of  the  premises,  with  all  such 
[  *356  ]  ^fixtures,  goods,  effects  and  things  belonging  to  the  defendant  as 
may  be  thereon ;  and  that  the  plaintiff  shall  be  at  liberty  to  leave 
the  trade  and  quit  the  occupation  of  the  premises  on  giving  one 
month's  previous  notice.  This  provision  seems  well  applicable  to, 
and  at  all  events  not  inconsistent  with,  the  relation  of  these  parlies 
being  that  of  employer  and  employed.  The  giving  up  the  occupa- 
tion is  treated  as  ancillary  to  and  connected  with  the  potting  an 
end  to  the  plaintiff's  carrying  on  and  conducting  the  trade.  The 
notice  may  be  given  at  any  time,  and  not  at  the  end  of  each  month 
from  the  commencement:  and  it  was  only  proper,  where  the 
relation  was  not  that  of  menial  servant,  and  where  therefore  there 
might  be  some  doubt  whether  the  employment  might  not  be  a 
yearly  one,  to  engage  that  the  relation  to  the  pai-ties  may  be  put  an 
end  to  by  a  month's  notice.  It  was  well  remarked  that,  supposing 
there  was  misconduct  on  the  part  of  the  plaintiff,  the  defendant 
might  have  terminated  the  contract  at  once,  and  on  such  determina- 
tion the  plaintiff's  occupation  could  not  have  been  intended  to  be 
allowed  to  subsist.  It  should  be  observed  that  either  party  will 
have  a  remedy  on  the  contract  if  it  be  broken  by  the  other 
determining  the  engagement  without  a  notice  and  without  reasonable 
cause. 

We  think,  for  these  reasons,  that  the  agreement  in  question  did 
not  create  any  tenancy,  but  that  the  occupation  of  the  plaintiff  was 
ancillary  to  the  carrying  on  the  trade  for  and  on  account  of  the 
defendant ;  and  that  the  plaintiff  therefore  had  no  such  possession 
as  to  enable  him  to  maintain  this  action.  Our  judgment  therefore 
upon  this  demurrer  is  for  the  defendants. 

Judgment  for  defendanis. 
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IN    THE    EXCHEQUER    CHAMBER. 


On  the  above  judgment,  error  was  now  brought  in  the  Exchequer        1864. 
Chamber.  !!!L.  ' 

[357] 

Keane,  for  the  party  suggesting  error  (plaintiff  below) : 

At  the  moment  of  the  agreement,  the  possession  of  Utting  was 
the  possession  of  Suttle.  Utting  carried  on  business  on  Suttle's 
account.  But  it  does  not  follow  that  Utting  had  never  had  any 
other  possession,  as  seems  to  be  assumed  in  the  judgment  of  the 
Court  below.  The  obvious  meaning  is  that  Utting  is  to  give  up 
possession  to  the  appointee  of  Sultle.  (He  then  repeated  the 
argument  urged  for  the  plaintiff  in  the  Court  below.) 

Field,  contra,  was  not  called  on. 

Pabke,  B.  : 

We  all  think  that  Mr.  Keane  does  not  succeed  in  showing  that 
the  plaintiff  had  any  interest  in  the  premises.  It  is  abundantly 
clear  that  Utting,  for  a  long  time  before  and  up  to  the  time  of  the 
agreement,  earned  on  the  business  as  Suttle's  servant,  and  that  the 
plaintiff  was  to  continue  to  do  so.  If  the  relation  of  landlord  and 
tenant  had  been  created,  a  further  question  would  have  arisen  upon 
the  point  of  notice.  But  it  is  clear  that  there  was  no  relation  besides 
that  of  master  and  servant. 

Crbsswbll  and  Williams,  JJ.  and  Maule  and  Platt,  Barons, 

concurred. 

Judgment  affirmed. 


HUGHES  AND  Otubrs  r.  LUMLEY  and  Others.  l^^\ 

Dec,  2. 
(4  El.  &  Bl.  358—360  ;  8.  C.  24  L.  J.  Q.  B.  29.)  

[The  only  question  in  this  case  was  whether  sect.  32  of  the  Common  Law 
Procedure  Act,  1854,  relating  to  proceedings  in  error,  was  retrospectiye. 
Proceedings  in  error  in  civil  cases  are  now  abolished.] 
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IN    THE    QUEEN'S    BENCH. 


18M,         DE  LA  BECHE  r.  VESTRYMEN  of  ST.  JAMES  (I). 

1855  (•*  ^'-  *  ^^'  3«o— 396  ;  S.  C.  24  L.  J.  M.  C.  74 ;  1  Jur.  N.  S.  375.) 

•^tf't*  13.  The  Museum  of  Pi*aciical  Oeologj  is  built  on  part  of  the  hereditary  pro- 

"^  perty  of  the  Crown.    It  is  used  as  a  museum,  and  a  place  of  education,  the 

I-  ^^  J  institution  being  under  the  control  of  the  Lords  of  the  Treasury.  Professors 

lecture  there,  being  partly  paid  by  fees  received  from  pupils,  besides  salaries 
from  the  public  money ;  but  they  have  no  occupation  be^^ond  what  is  neces- 
sary for  the  purpose  of  giving  lectures.  A  housekeeper  resides  there, 
appointed  and  paid  by  the  Board  of  Trade  for  the  purpose  of  taking  care  of 
the  premises,  but  having  no  further  occupation  than  is  necessary  for  that 
purpose. 

(hi  a  case  stating  the  above  facts,  in  which  the  question  for  the  Court  was 
whether  any  one  was  rateable  for  the  relief  of  the  poor  in  respect  of  the 
premises : 

Held,  that  the  premises  were  in  the  occupation  of  the  Sovereign  for 
public  purposes,  the  Commissioners  of  Woods  and  Forests  being  in  the 
nature  of  her  managers,  and  the  other  persons  being  in  occupation  as  her 
servants ;  and,  consequently,  that  no  one  was  rateable. 

A  BATE  for  the  relief  of  the  poor  of  the  parish  of  St.  James  urithin 
[  ^386  ]  the  liberty  of  Westminster  in  the  *county  of  Middlesex  was  made, 
whereby  Sir  Henry  T.  De  la  Beche  and  others,  alleged  occupiers  of 
certain  premises,  situate  in  Jermyn  Street  in  that  parish,  known  by 
the  name  of  *'  Museum  of  Practical  Geology  and  (jovernment  School 
of  Mines,"  were  assessed  [for  the  relief  of  the  poor  in  respect  of  the 
premises]. 

Notice  of  appeal  against  the  said  rate  having  been  given,  a  case 
was  by  consent  stated  for  the  opinion  of  this  Coart  under  stafe. 
12  &  13  Vict.  c.  45,  s.  11.  The  substance  of  the  material  parts  of 
the  case  was  as  follows. 

The  Museum  of  Practical  Geology,  on  which  the  assessment  in 
question  was  made,  was  erected  at  the  public  expense,  and  completed 
in  the  year  1851,  by  means  of  sums  voted  to  her  Majesty  in  the 
annual  supplies  for  that  purpose,  and  applied  thereto  by  the  Lords 
of  the  Treasury ;  and  it  stands  upon  ground  which  is  part  of  the 
hereditary  possessions  of  the  Crown,  forming  part  of  the  plot  of 
ground  mentioned  in  stat.  8  &  9  Vict.  c.  104:  and,  since  the 
appropriation  thereof  to  the  said  Museum,  the  sum  of  859L  has 
been  annually  granted  by  Parliament  to  the  credit  of  the  hereditary 
revenue  as  compensation  for  the  loss  sustained  by  the  aforesaid 
appropriation  of  the  said  ground. 

(1)  Cited,  Beg,  v.  McCann  (1868)  L.  IL  3  Q.  B.  141,  147,  37  L.  J.  M.  C, 
25,  17  L.  T.  643. 
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The  Museum  of  Practical  Geology,  first  known  as  that  of  Economic  De  la  Bbche 
Geology,  was  founded  by  her  Majesty's  Government  at  the  public    ybstbViien 
expense,  in  July,  1835,  for  the  *purpose8  hereinafter  mentioned ;     g^  jImes. 
and  apartments  for  its  collections  were  assigned  to  it  by  the      [  *387  ] 
Commissioners  of  Woods,  Works  &c.,  with  the  sanction  of  the 
Lords  of  the  Treasury,   in  Craig's  Court,  Charing  Cross,  upon 
premises  forming  part  of  the  hereditary  possessions  of  the  Crown. 
The  collection  formed  there  was  subsequently  transferred  to  the 
Museum  of  Practical  Geology  in  Jermyn  Street,  which  was  opened 
in  May,  1851.    The  said  Museum  of  Practical  Geology  was  estab- 
lished by  her  Majesty's  Government  for  the  purpose  of  bringing 
science  to  bear  practically  on  Geology,  in  its  application  to'  the 
useful  purposes  of  life,  and  for  the  purpose  of  affording  instruction   ' 
in  mining,  and  in  the  application  of  science  to  the  arts,  by  means 
of  laboratories  and  of  collections  of  specimens  and  models  illustrative 
of  the  said  subjects,  as  well  as  by  oral  instructions. 

Persons  of  eminence  were  engaged  by  her  Majesty's  Government 
at  salaries  which  are  paid  out  of  moneys  granted  to  her  Majesty  by 
Parliament  for  that  purpose,  as  professors  to  conduct  the  said 
courses,  and  to  pursue  investigations  in  Chemistry,  Metallurgy, 
Geology,  Palseontology,  Physics,  Mineralogy  and  Mining,  for  the 
general  purposes  of  practical  science  in  connection  with  such 
instruction.  The  Museum  was  caused  by  her  Majesty's  Govern- 
ment to  be  the  Central  Office  for  the  Geological  Surveys  of  the 
United  Kingdom,  which,  by  stat.  8  «&  9  Vict.  c.  63,  are  placed  under 
the  direction  of  the  Chief  Commissioner  of  her  Majesty's  Woods, 
&e. ;  and  in  the  Museum,  by  his  order  and  with  the  sanction  of  the 
Treasury,  the  maps  and  sections  of  those  surveys  are  prepared  and 
deposited ;  and,  so,  great  facilities  were  afforded  and  skilfully  used 
for  making  complete  collections  illustrative  of  the  applications  of 
Geology  to  the  *purposes  aforesaid.  The  aforesaid  surveys  are  [  •388  ] 
carried  on  by  authority  of  Parliament  at  the  public  expense, 
under  the  control  of  the  said  Chief  Commissioner.  The  case  then 
stated  at  considerable  length  the  contents  of  the  Museum,  in  which 
were  valuable  collections  of  specimens  connected  with  mining,  and 
the  useful  arts  in  connection  with  chemical  or  metallurgical  manu- 
factures. The  Museum  and  its  collections  are  open  to  the  public 
without  charge  for  the  first  three  days  of  the  week :  on  the  remain- 
ing three  days  it  is  reserved  for  the  purposes  of  study  as  hereinafter 
mentioned.  The  Museum  contains  an  office  for  the  preservation  of 
mining  records  and  of  plans  and  sections  of  mines  and  statistical 
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PblaBbcbs  mining  details  for  all  parte  of  the  United  Kingdom,  in  order  to 
VEgTBYMEK    afford  information  to  prevent  nseless  expenditure  in  mining,  arising 
St  Jame8     ^^^^  ignorance  of  old  workings,  and  other  causes.    This  office  is 
open  both  to  the  public  and  the  students. 

The  Museum  also  during  the  year  1851  contained  two  labora- 
tories, one  for  general,  practical  and  analytical  chemistry  under  the 
professor  of  Chemistry,  the  other  for  metallurgy  and  assaying  under 
the  professor  of  Metallurgy.    The  students  were  admitted  into  these 
laboratories  under  the  rules  hereinafter  mentioned  for  the  purpose 
of  receiving  instruction  in  the  analysis  of  minerals  and  ores,  and  in 
the  methods  used  in  applying  them  to  useful  purposes  in  the  arts. 
The'  Museum  also  contains  a  library  of  books  bearing  upon  all  the 
subjecto   upon   which  instruction  is  given  in  the  Museum.    All 
the  aforesaid  collections,  the  contente  of  the  laboratories,  and  the 
library  and  the  furniture  in  the  Museum,  were,  with  the  exception 
of  certain  specimens,  apparatus  and  books  which  have  been  from 
time  to  time  gratuitously  presented  by  private  individuals  to  her 
[  ^389  ]      Majesty's  ^Government  for  the  purposes  of  the  institution,  pur- 
chased at  the  public  expense  by  means  of  grants  voted  by  Parlia- 
ment to  her  Majesty  in  the  annual  supplies  for  the  purpose,  and 
which  grants  were  applied  under  the  direction  of  the  Treasury  to 
the  same.    The  case  then  stated  the  course  of  instruction  pursued, 
which  was  by  lectures,  experiments  and  examinations  conducted 
by  the  professors  in  the  buildings. 

The  case  set  out  the  rules  according  to  which  persons  are  admitted 
to  study  in  the  Museum ;  by  which  it  appeared  that  paymente  were 
made  by  different  classes  of  students.  The  sums  of  money  received 
from  studente  under  the  aforesaid  regulations  were  and  are  (after 
deducting  a  certain  proportion,  which  was  one-fourth  in  session 
1851-2  and  1852-3  and  one-eighth  in  session  1853-4,  reserved  for 
the  other  expenses  of  the  institution,  and  applied  thereto),  by  per- 
mission of  the  Lords  of  the  Treasury,  divided  amongst  the  different 
professors  hereinbefore  mentioned.  Those  professors  are  appointed 
by  her  Majesty's  Government;  and  they  receive,  in  addition  to 
the  sums  so  divided  as  aforesaid,  and  the  fees  for  analysis  allowed 
to  be  retained  by  them  as  hereinafter  mentioned,  salaries  which 
are  paid  out  of  moneys  annually  voted  by  Parliament  to  her 
Majesty  for  that  purpose.  Numerous  classes  of  students  attend  the 
courses  of  study  in  the  Museum ;  and  considerable  sums  of  monev 
were,  during  the  year  1851  and  since,  received  from  persons  entering 
as  students  under  the  regulations  aforesaid,  and,  with  the  dedueiioD 
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above  mentioned,  were  divided  among  the  said  professors.    The  DelaBbghe 
professors  delivered  their  courses  of  lectures  and  instruction  to  the    vebtbtmen 
students  in  the  rooms  of  the  Museum:  but  they  have  no  further    g^  xuibs. 
occupation  of  the  same  greater  than  is  necessary  *for  the  purpose       [  •390  ] 
of  delivering  such  courses  of  lectures  and  instructions.    While  the 
laboratories  continued  a  part  of  the  institution,  and  during  the  year 
1851,  they  were  occasionally  employed  for  the  purpose  of  making 
analyses  for  the  use  of  members  of  the  public  applying  for  analyses 
upon  subjects  connected  with  the  objects  of  the  institution,  the  fees 
received  for  such  analyses  (which  were  made  with  the  sanction 
of  her  Majesty's  Government)  were  of  an  amount  fixed  by  her 
Majesty's  Government,  and  were  retained  by  the  professors  of 
Metallurgy  and  Chemistry,  who  made  such  analyses.    There  were 
no  pupils  instructed  in  the  institution  other  than  those  admitted 
under  the  rules  herein  mentioned.    No  person  resided  or  resides  on 
the  premises,  except  a  housekeeper,  who  is  appointed  and  paid  by 
the  Board  of  Trade  for  the  purpose  of  keeping  and  taking  care  of 
the  building,  but  has  no  occupation  further  than  is  necessary  for 
such   keeping  and  taking  care  thereof.    The  building  is  in  the 
department  of  the  Commissioners  of  her  Majesty's  Works  and 
Public  Buildings,  by  whom  it  is  kept  in  repair.    No  fees  or  pay- 
ments are  made  for  instruction  or  inspection  of  objects  in  any  part 
of  the  Museum  except  the  payments  hereinbefore  mentioned :  and, 
with  the  exception  of  those  payments,   all  the  expenses  of  the 
institution,  including  the  collections,  laboratories  and  library  afore- 
said, are  defrayed  by  the  Treasury  out  of  money  annually  granted 
by  Parliament  for  that  purpose.    The  Lords  of  the  Treasury  have 
the  general  controul  of  the  institution,  and  the  appointment  of  all 
the  officers  (who  hold  their  offices  at  the  pleasure  of  the  Crown), 
and  the  right  to  direct  the  manner  in  which  the  building  and  its 
contents  are  applicable  for  the  purposes  herein  mentioned.    The 
said  Sir  Henry  Thomas  *De  la  Beche  is  director  of  the  Museum      [  *d9i  ] 
and  also  the  director  of  the  school ;  and  the  said  officers  of  the 
Museum  are  respectively  the  officers  of  the  school  for  the  purpose 
of  giving  courses  of  instruction  in  the  several  branches  of  know- 
ledge before  mentioned ;  every  part  of  the  building,  and  all  the 
collections,  laboratories  and  working  rooms  attached  to  the  Museum, 
are  used  and  are  necessary  for  the  purposes  of  the  school :  thus  in 
the  Central  Office  of  the  Geological  Surveys  of  the  United  Kingdom 
the  maps  and  sections  of  those  surveys  are  prepared  and  deposited, 
and  are  used  there  for  the  instruction  of  students ;  in  the  Office  of 
R.R. — VOL.  xcix.  38 


614  1864.    Q.  B.    4  EL.  &  BL.  891—892.  [h-r. 

De  la  Bbcre  Mining  Becords  a  large  collection  of  plans  and  sections  of  mines, 
Vkstbtmen  and  many  important  statistical  mining  details,  are  deposited,  and 
St  James.  ^^^  made  available  for  the  instruction  of  students  in  the  school. 
His  Boyal  Highness  the  Prince  of  Wales,  as  Duke  of  Cornwall,  has 
granted  annually  two  exhibitions  of  802.  each ;  one  becomes  vacant 
every  year,  and  is  competed  for  by  matriculated  students  only  at 
the  end  of  the  first  session  ;  it  is  held  by  the  successful  competitor 
for  two  years.  It  is  admitted  that  at  the  time  of  the  making  the 
said  rate  Sir  Henry  Thomas  De  la  Beche,  and  the  other  gentlemen 
described  but  not  expressly  named  in  the  rate,  were  liable  to  be 
assessed  thereto  in  respect  of  their  said  occupation,  unless  judgment 
ought  to  be  given  for  the  appellant  or  the  rate  amended  as  herein- 
after mentioned. 

The  questions  for  the  opinion  of  the  Court  are : 

First,  Whether,  under  the  circumstances  above  mentioned,  the 
premises  were,  during  the  whole  of  the  year  1851,  exempt  from 
rateability  to  the  relief  of  the  poor  on  the  ground  that  they  were 
employed  and  occupied  for  public  purposes. 
[  ^^^  ]  Second,  WHiether,  under  the  circumstances  above  mentioned,  all 

the  officers  of  the  school  and  Museum  were  exempt  from  rateability 
to  the  relief  of  the  poor  in  respect  of  the  said  occupation  of  the 
premises  on  the  ground  that  there  was  not,  at  any  time  in  the  year 
1851,  by  any  of  them,  such  a  beneficial  occupation  of  the  premises, 
or  any  part  thereof,  as  to  make  any  of  them  liable  to  be  rated  to 
the  relief  of  the  poor  in  respect  of  the  same. 

Third,  Whether,  under  the  circumstances,  any  and  what  part  of 
the  subject-matter,  or  any  and  which  of  the  persons  mentioned  in 
the  case,  was  exempt  from  liability  to  be  rated  to  the  relief  of  the 
poor. 

Judgment  is  to  be  entered  for  the  appellants  or  respondents,  or 
the  rate  amended,  as  the  Court  may  direct.  And,  with  a  view  to 
the  guidance  of  the  parties  as  to  the  amount  at  wliich,  if  at  all,  the 
said  premises  ought  to  be  rated,  the  Court  is  humbly  prayed  to 
decide  all  the  points. 

The  case  was  argued  in  last  Michaelmas  Term  (^). 

Pashley,  in  support  of  the  rate : 

The  parties  have  agreed  that  the  question  shall  be,  whether  the 
premises  are  exempt  from  the  rate,  so  that  it  is  unnecessary  to  inquire 

(1)  November  18th.  Before  Lord  Campbell,  Ch.  J.,  Coleridge,  Wightman 
and  Erie,  JJ. 
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who  is  rateable.   Reg.  v.  Temple  (^)  shows  that  such  an  institution  DelaBechb 
as  this  is  rateable.  VESTBYUEif 

OP 

(Lord  Campbell,  Ch.  J. :  The  case  is  so  stated  that  it  is  not    ®'^"  James. 
material  who  is  the  party  liable  to  be  rated :  but  you  cannot  succeed 
unless  some  one  is  liable.    Who  occupied  here  ?) 

The  premises  are  rateable  if  occupied  by  any  one :  there  *may  be  [  *393  ] 
some  difficulty  in  saying  who  the  occupier  is ;  but  some  one 
occupies.  Perhaps  the  Commissioners  of  Woods  and  Forests  are 
the  occupiers,  or  the  professors,  or  the  housekeeper,  who  seem 
much  in  the  same  situation  as  those  held  rateable  in  Gamhier  v. 
Overseers  of  Lydford  (a). 

Sir  A.  J.  E.  Cockburn,  Attorney-General,  contra  : 

The  premises  are  part  of  the  hereditary  property  of  the  Crown, 
and  are  occupied  by  her  Majesty,  who  cannot  be  rated.  The  Com- 
missioners of  Woods  and  Forests  are  not  occupants  of  the  estates 
of  the  Crown;  they  are  but  in  the  nature  of  bailiflfs:  Reg.  v. 
Patcell  (3).  The  other  parties  suggested  are  but  servants  of  the 
Crown.  In  Oambier  v.  Overseers  of  Lydf&rd  (2)  the  property  was 
not  part  of  the  property  of  the  Crown. 

Pashley  was  heard  in  reply. 

Cur,  adv.  vtUt. 

Lord  Campbell,  Ch.  J.,  in  this  Term  (January  13th),  delivered        1855. 
judgment : 

On  the  ground  that  the  whole  of  the  premises  rated  must  be 
considered  in  the  exclusive  possession  of  the  Crown  for  public 
purposes,  we  are  of  opinion  that  there  is  no  part  of  them  rateable 
to  the  relief  of  the  poor.  The  site  of  the  Museum  of  Practical 
Geology  is  part  of  the  hereditary  property  of  the  Crown ;  and  her 
Majesty  is  seized  of  it  in  fee  simple.  By  stat.  8  &  9  Vict.  c.  104, 
8.  1,  it  was  discharged  of  certain  rights  of  way  and  other  easements, 
and  power  was  given  to  the  Commissioners  of  Woods,  &c.  **  to  take 
and  use  or  demise  the  said  Aground  and  premises  so  freed  and  dis-  [  *394  ] 
charged  as  aforesaid  for  building  or  other  purposes,"  ''  in  as  full 
and  ample  a  manner  as  they  are  by  law  authorized  to  take,  use,  or 
demise  any  part  or  parts  of  the  possessions  and  land  revenues  of 
the  Crown  under  their  care  and  management.*' 

(1)  95  B.  R  484  (2  EL  &  Bl.  160).  (3)  55  E.  B.  265  (1  Q.  B.  352). 

(2)  97  B.  B.  518  (3  El.  &  Bl.  346). 
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Dk  la  Bechk  The  land  certainly  might  have  been  used  or  let,  so  that  there 
Vestrtmen  should  have  been  a  beneficial  occupation  of  it,  rendering  the  occupier 
jAMBfl.  ^^*^'®  '^  ^  rated ;  but,  without  beneficial  occupation,  there  is  no 
rateability;  and  the  case  shows  no  beneficial  occupation.  Under 
stat.  10  Geo.  lY.  c.  50,  the  Commissioners  have  no  possession 
or  interest  in  such  property ;  and  they  have  merely  a  power  of 
management.  With  the  sanction  of  the  Lords  of  the  Treasury 
they  have  permitted  the  building  to  be  used  for  the  purposes  of 
this  Museum ;  and,  in  point  of  law,  this  use  of  it  must  be 
considered  as  made  by  the  authority  of  her  Majesty. 

The  parties  to  the  appeal  have  agreed  that  the  rate  shall  be 
a£Srmed  if  any  one  be  rateable  in  respect  of  the  premises  :  but  the 
respondents  are  bound  to  show  some  beneficial  occupier.    It  was 
not  contended  that  Sir  Henry  De  la  Beche  himself  can  answer  this 
description  ;  and  the  faint  effort  to  fix  the  Commissioners  was  soon 
abandoned.    The  Lords  of  the  Treasury  were  then  pointed  to :  but 
occupation  cannot  be  inferred  from  the  statement  that  they  *'  have 
the  general  control  of  the  institution,  the  appointment  of  all  the 
officers  (who  hold  their  offices  at  the  pleasure  of  the  Crown),  and 
the  right  to  direct  the  manner  in  which  the  building  and  its  contents 
are  applicable  for  the  purposes  herein  mentioned."    In  truth  they 
are  only  the  servants  of  her  Majesty,  to  intimate  her  royal  pleasure 
upon  this  subject. 
[  395  ]  Chief  reliance  was  placed  upon  the  alleged  occupation  of  the 

professors :  but  the  case  expressly  finds  that  they  have  no  occupa- 
tion '*  greater  than  is  necessary  for  the  purpose  of  delivering " 
their  lectures,  although  they  have  salaries  from  a  fund  voted  by 
Parliament,  and,  as  part  of  their  remuneration  for  the  instruction 
they  give,  they  are  allowed  to  receive  fees  paid  by  students ;  each 
professor  has  merely  permission  to  enter  a  room  in  the  Museum  at 
specified  hours  and  there  to  give  instruction  to  his  pupils.  He  is 
no  more  the  occupier  of  the  room  while  he  is  speaking  than  the 
pupils  who  come  to  listen  to  him. 

The  last  alleged  occupier  was  the  housekeeper,  who  is  the  only 
person  who  resides  on  the  premises.  The  case  states  that  she  **  is 
appointed  and  paid  by  the  Board  of  Trade  for  the  purpose  of  taking 
care  of  the  building,"  and  that  she  "has  no  occupation  further  than 
is  necessary  "  for  that  purpose.  She  therefore  occupies  merdy  as 
the  servant  of  the  Crown. 

In  truth  there  seems  no  real  distinction  between  this  Museum 
of    Practical    Geology    and    the    British   Museum  or  any  other 
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bailding  the  property  of  the  Grown,  which  is  devoted  to  the  public  De  la  Beghe 
service.  Vestrymen 

Reg.  V.  Shee  (1),  when  properly  explained,  is  an  authority  expressly  g^  jImes 
in  point,  by  which  we  ought  to  be  guided.  If  the  Royal  Acade- 
micians had  been  the  occupiers  of  the  Exhibition  rooms  rated,  as 
there  was  a  profit  made  by  them,  there  would  have  been  great 
difficulty  in  saying  that  they  were  not  rateable ;  but  we  learn  from 
my  brother  Goleridoe,  who  concurred  in  the  decision,  that  it  pro- 
ceeded on  the  ground  of  the  *Exhibition  rooms  being  Crown  [  •aae  ] 
property,  and  being  to  be  considered  as  remaining  in  the  possession 
of  the  Sovereign. 

Reg.  V.  Temple  (2)  is  a  totally  diflferent  case ;  for  Kneller  Hall  and 
grounds  were  not  Crown  property.  They  were  conveyed  to  Mr.  Eaye 
Shuttleworth  "  wholly  and  exclusively  for  the  use  of  the  school :  " 
and  the  only  reason  pressed  for  exempting  them  from  rateability  was 
that  they  were  purchased  with  public  money  for  a  laudable  object. 
A  great  part  of  them  was  in  the  beneficial  occupation  of  persons 
residing  upon  them  ;  and  the  pasturage  of  part  was  let  at  a  rent. 
It  was  under  these  circumstances  that  the  laudable  purpose  of  the 
institution  was  held  to  afford  no  exemption  from  rateability. 

The  only  other  authority  much  relied  upon  by  the  counsel  for  the 
respondents  was  Ganibier  v.  Overseers  of  Lydford(s).  But  the  farm 
which  we  there  held  to  be  rateable  was  taken  on  lease  for  a  term  of 
years  at  a  yearly  rent  by  the  Directors  of  Convict  Prisons,  who  were 
to  be  considered  the  occupiers,  and  the  beneficial  occupiers,  although 
they  derived  no  personal  profit  or  advantage  from  it.  Clearing 
and  cultivating  the  farm  by  convicts,  they  were  the  occupiers,  as 
much  as  if  they  had  employed  free  labourers  for  this  purpose,  and 
had  sent  the  produce  of  the  farm  to  market. 

Therefore,  on  principle,  and  according  to  the  authorities,  we  think 
that  we  are  bound  to  give  judgment  for  the  appellants. 

Judgment  for  the  appellants. 

(1)  62  B.  E.  266  (4  Q.  B.  2).  (3)  97  E.  R  518  (3  El.  &  Bl.  346). 

(2)  95  E.  R  484  (2  El.  &  Bl.  160}. 
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1864.  MAYOR  OP  NORWICH  v.  NORFOLK  RAILWAY 

m^*  COMPANY  (1). 

Jan,  30.        (4  El.  &  BL  397—449 ;  S.  C.  3  0.  L.  R  519 ;  24  L.  J.  Q.  B.  105  ;  1  Jur.  N.  S.  344  ; 

25L.T.  O.  S.  11.) 
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Action  against  a  Bailway  Company  on  a  covenant  under  their  seal  that, 
unless  certain  works  were  completed  within  twelve  months,  whether  an 
Act,  agreed  to  be  obtained,  were  obtained  or  not,  the  Company  should  pay 
1,000^  as  liquidated  damages. 

Plea,  setting  out  the  whole  deed,  by  which  it  appeared  that  defendants, 
being  authorized  by  statute  to  make  a  railway  fi-om  certain  termiDi,  crossing 
the  river  T.  at  a  place  described,  found  difficulties  in  crossing  there,  and 
had,  with  the  assent  of  the  Lords  of  the  Admiralty  and  the  land  owners, 
made  a  pier  in  the  Y.  at  another  place,  with  the  view  of  making  a  bridge 
there,  to  carry  the  railway  across  there ;  that  plaintiffs  had  indicted  them 
for  this  as  a  nuisance ;  that,  to  settle  the  matter,  it  was  agreed  that  plain- 
tiffs should  withdraw  their  opposition,  and  defendants  should  with  all  dis- 
patch complete  the  bridge  and  works  on  the  pier,  according  to  a  plan, 
containing  provisions  for  protecting  the  navigation  thero :  that  the  Com- 
pany should  use  their  best  endeavours  to  obtain  an  Act  legalizing  this 
agreement ;  and  that,  whether  the  Act  was  obtained  or  not,  unless  the  works 
wero  completed  within  twelve  months  the  Company  should  pay  plaintiffs 
1,000/.  as  liquidated  damages.  Averments,  that  the  T.  is  a  public  navig- 
able river ;  that  the  pier  is  a  public  nuisance ;  and  that  the  works  were  not 
authorized  by  any  Act  of  Parliament. 

On  demurrer  to  the  roplication,  the  Court  was  equally  divided  as  to  the 
validity  of  the  plea. 

Lord  Campbell,  Ch.  J.  and  Wightmai^,  J.  held  that  the  agreement  was,  in 
substance,  an  agreement  to  commit  an  indictable  offence,  and  therefore  illegal. 

CoLEBiBOE,  J.  and  Erle,  J.  held  that  it  was  an  agreement  to  procure 
the  making  of  the  works,  not  necessarily  by  iUt*gal  means,  and  therefore 
not  objectionable  on  this  ground. 

Lord  Campbell,  Ch.  J.,  held  that  the  agreement  was  ttUra  vire$  of  a  cor- 
poration created  for  the  purpose  of  making  a  specific  railway,  and  yoid  on 
that  account. 

Coleridge,  J.,  held  that,  though  any  contract  by  the  Bailway  Corpora- 
tion not  in  furtherance  of  its  main  object  was  ultra  vires,  and  illegal,  yet 
that  this  contract,  being  for  the  purpose  of  effectuating  the  main  object, 
viz.  the  making  of  the  railway  between  the  termini,  though  by  an  unautho- 
rized deviation,  was  not  itftra  vires, 

WiGHTMAN,  J.  doubted  on  this  part  of  the  case,  and  did  not  decide  on  it^ 

Erle,  J.  held  that  corporations  have  at  law  capacity  to  make  all  contracts 
not  expressly  or  impliedly  prohibited  by  law  ;  and  that,  though  contracts, 
frustrating  or  necessarily  inconsistent  with  the  object  for  which  a  Company 
is  incorporated  by  an  Act,  may  be  considered  as  impliedly  prohibited  by  it, 
and  therefore  illegal,  this  contract  was  not  of  such  a  nature  as  to  be  so 
prohibited. 

Et  qucere  inde. 

Count  on  a  covenant  in  a  deed  made,  on  25th  March,  a.d.  1847, 
between  the  defendants  of  the  first  part,  the  Lowestoft  Railway  and 

(1)  Cited,  Tai/Ior  v.  Chichester,  dc.  cC-c.  Carriage  Co.  (1874)  L.  R.  9  Ex. 
JfaiL  Co.  (1867)  L.  R.  2  Ex.  356,  371,  224,  289;  43  L.  J.  Ex.  177  (in  H.  L. 
36  L.  J.  Ex.  201 ;  Rivhe  v.  Aahburtj,      L.  B.  7  H.  L.  663). 
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Harbour  Company  of  the  second  part,  and  the  plaintiflfs  of  the  third 
part:  whereby  defendants  covenanted  that,  unless  certain  works 
were  completed  within  twelve  months,  whether  an  Act  of  ^Parliament 
then  agreed  to  be  obtained  should  b^  obtained  or  not,  the  defendants 
or  the  Lowestoft  Bailway  Company  would  pay  the  plaintiffs  1,000{. 
by  way  of  liquidated  damages.  Averments  :  that  the  works  were 
not  completed;  and  that  plaintiffs  had  performed  all  conditions 
precedent.    Breach :  that  the  1,000Z.  was  not  paid. 

Plea,  setting  out  the  deed  in  the  declaration  in  words  and  figures. 
The  material  parts  were  as  follows.  Whereas,  by  an  Act  &c.  (8  &  9 
Vict.  c.  xlv.)  (1),  a  certain  Company,  called  the  Lowestoft  Railway 
and  Harbour  Company,  was  incorporated,  for  the  purpose  of  making 
and  maintaining  a  railway,  according  to  certain  deposited  plans  in 
the  said  Act  referred  to,  from  Lowestoft  aforesaid  in  the  county  of 
Suffolk  to  join  the  Yarmouth  and  Norwich  Bailway  in  the  parish  of 
Beedham  in  the  county  of  Norfolk,  and  for  purchasing  or  leasing 
and  maintaining  the  navigation  known  as  the  Norwich  and  Lowes- 
toft Navigation,  and  the  harbour  of  Lowestoft,  and  for  improving 
the  said  harbour,  and  for  other  purposes  in  the  said  Act  mentioned : 
And  the  said  railway  was,  according  to  the  said  plans,  intended  to 
cross  the  navigable  river  called  the  Wensum,  otherwise  Yare,  at  Beed- 
ham aforesaid :  and  it  was  by  the  said  Act  enacted  that,  in  carrying  the 
said  railway  over  the  river  Wensum,  the  said  Lowestoft  Bailway 
and  Harbour  Company  should,  and  they  were  thereby  required,  at 
their  own  expense,  to  make  and  at  all  times  for  ever  thereafter  to 
maintain  and  keep  in  repair,  a  good  and  sufficient  draw  or  swivel 
bridge  over  the  said  river,  which,  when  opened,  should  leave  a  clear 
and  uninterrupted  navigable  water  way  for  *masted  vessels  directly 
following  the  present  channel  of  the  river,  of  at  least  44  feet  clear 
span,  so  as  to  admit  all  vessels  navigating,  or  thereafter  to  navigate, 
the  said  river  to  pass  through  the  same  without  altering  their 
course,  and  that  the  clear  height  of  headway  or  distance  between 
the  surface  of  the  river,  and  the  under  part  of  the  said  bridge, 
should  not,  in  any  place,  be  lower  than  8  feet  and  6  inches  above 
the  level  of  ordinary  high  water*  And  whereas,  by  another  Act  &c. 
(9  &  10  Vict.  c.  cxxxii.)(2),  it  was  enacted  that  the  said  Norfolk 


(1)  Local  and  personal,  public. 
"For  making  a  railway  fi-om  Lowes- 
toft in  the  county  of  Suffolk  to  the 
Yarmouth  and  Norwich  Eailway  at 
Beedham  iu  the  county  of  Norfolk, 
and   for   improving   the  harbour  of 


Lowestoft" 

(2)  Local  and  personal,  public. 
"For  enabling  the  Norfolk  Bailway 
Company  to  purchase  or  lease  the 
Lowestoft  railway,  harbour,  and  navi- 
gation." 
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Bailway 
Company. 
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Bailway  Company  should  execute  the  works  which  the  said  Lowestoft 
Railway  and  Harbour  Company  were  authorized  to  construct  under 
the  Act  first  above  recited,  and,  for  such  purpose,  should  have,  use 
and  exercise  the  powers,  and  be  subject  to  the  regulations  and 
restrictions,  by  the  same  last  mentioned  Act  granted  and  imposed  on 
the  said  Lowestoft  Bailway  and  Harbour  Company.    And  whereas, 
on  the  commencement  of  the  necessary  works  for  crossing  the  said 
river  Wensum,  otherwise  Yare,  at  the  place  where,  according  to  the 
aforesaid  deposited  plans,  the  railway  bridge  was  to  pass  over  the  said 
river,  engineering  difficulties  were  found,  and  especially  a  difficulty 
in  finding  a  satisfactory  foundation  for  such  bridge,  in  consequence 
whereof  another  site  was  selected  on  which  to  erect  a  bridge  for 
crossing  the  said  river ;  and,  having  obtained  the  consent  of  the 
Lords  Commissioners  of  the  Admiralty,  and  of  the  owners  and 
occupiers  of  the  adjoining  lands,  the  works  for  the  erection  of  such 
bridge  have  been  commenced  at  such  last  mentioned  site,  which  is 
shown  on  a  plan  ^annexed  to  these  presents  signed  by  G.  P.  B.  the 
engineer  of  the  said  Company  and  by  C.  C.  the  engineer  of  the  said 
mayor,  aldermen  and  citizens,  in  the  matter  of  these  presents ;  and, 
as  is  shown  on  the  said  last  mentioned  plan,  there  have  been  erected 
or  placed  a  cylinder  or  pier  in  the  bed  of  the  said  river  Wensum 
or  Yare,  to  constitute  the  centre  pier  of  the  proposed  swivel  bridge 
over  the  same,  and  other  works  in  connection  with  the  said  bridge 
over  and  in  such  river.    And  whereas,  inasmuch  as  the  said  mayor, 
aldermen  and  citizens,  and  certain  inhabitants  of  the  said  city  of 
Norwic^h,  considered,  notwithstanding  the  consent  of  the  said  Lords 
of  the  Admiralty,  and  of  the  said  owners  and  occupiers  so  alleged 
to  have  been  obtained  as  aforesaid,  the  erection  of  the  works  for 
such  bridge,  at   the    site   last  mentioned  or  referred  to,   to  be 
unauthorized  by  the  said  Act  first  above  recited,  a  bill  of  indict- 
ment at  the  instance  of  the  said  mayor,  aldermen  and  citizens  of 
Norwich  and  certain  inhabitants  thereof  was    preferred  at  the 
General  Quarter  Sessions  of  the  peace  for  the  said  county  of 
Norfolk,  held  in  October  last,  against  the  said  Lowestoft  Bailway 
and  Harbour  Company,  upon  which  a  true  bill  was  found,  which 
indictment  was  afterwards  by  certiorari  removed  by  the  said  last 
mentioned  Company  into  the  Court  of  Queen's  Bench,  and  the 
same  Company  have  pleaded  Not  guilty  thereto.    And  whereas,  with 
a  view  to  putting  an  end  to  all  disputes  and  differences  between  the 
said  mayor,  aldermen  and  citizens  and  the  said  Companies,  parties 
hereto  of  the  first  and  second  parts  respectively,  respecting  the 
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site  of  the  said  bridge,  the  said  Companies  and  the  said  mayor, 
aldermen  and  citizens  have,  after  due  consideration  of  the  premises, 
♦and  after  having  consulted  their  respective  engineers  thereon, 
come  to  the  arrangement  and  terms  of  adjustment  hereafter  appear- 
ing. Now  these  presents  witness,  and  the  said  parties  hereto  of 
the  first  and  second  parts  and  the  said  mayor,  aldermen  and 
citizens  of  the  said  city  of  Norwich  for  themselves  and  their  suc- 
cessors covenant  and  agree  to  and  with  each  other  in  manner 
following  (that  is  to  say) :  That  the  said  mayor,  aldermen  and 
citizens  shall,  so  far  as  they  are  interested,  permit  and  allow  the 
said  cylinder  or  pier,  so  erected  or  placed  in  the  bed  of  the  said 
river,  to  remain  in  its  present  situation,  as  shown  by  the  said  plan 
hereunto  annexed,  on  condition  that  the  said  Companies,  parties 
hereto  of  the  first  and  second  parts,  or  one  of  them,  duly  comply 
with  and  perform  all  and  singular  the  stipulations  and  agreements 
on  their  parts  in  these  presents  contained,  but  not  otherwise. 
That  the  said  Companies,  parties  hereto  of  the  first  and  second 
parts,  or  one  of  them,  shall  forthwith,  or  with  all  practicable  expe- 
dition, and  at  furthest  within  twelve  calendar  months  from  the  day 
of  the  date  of  these  presents,  and  at  their  own  expense,  well  and 
effectually  and  in  a  workmanlike  manner  excavate,  to  the  level  of 
nine  feet  below  the  level  of  the  two-feet  mark  on  the  Yarmouth 
Haven  and  Pier  Commissioners'  Tide  Gauge  at  Eeedham  aforesaid, 
a  portion  of  the  land  on  the  north  bank  of  the  said  river  Wensum 
or  Yare  described  by  reference  to  the  plan,  and  also,  well  and 
effectually  and  in  a  workmanlike  manner,  dredge  and  cleanse  to  the 
like  level  that  portion  of  the  said  river  Wensum  or  Yare  which  is 
shaded  with  red  lines  on  the  said  plan,  being  of  the  length  of  259 
yards  eastward  from  the  centre  of  the  said  cylinder  or  pier,  and  of 
the  length  of  282  yards  westward  from  the  *said  centre,  to  the 
intent  and  so  as  to  form  a  navigable  channel  of  50  feet  in  width  on 
the  north  side  of  the  said  cylinder  or  pier,  and  of  suflScient  depth 
for  any  vessel  which  may  at  any  time  hereafter  have  occasion  to 
navigate  the  said  river,  and  which  said  portions  of  land  and  river, 
so  to  be  respectively  excavated  and  dredged,  extend  from  the 
northern  side  of  the  said  cylinder  or  pier  in  a  northerly  direction 
to  the  breadth  of  50  feet,  and  which  said  excavation  and  dredging 
shall  be  respectively  made  in  conformity  with  the  section  drawn  on 
the  said  plan  annexed  to  these  presents.  That  the  said  Companies, 
parties  hereto  of  the  first  and  second  parts,  or  one  of  them,  shall, 
at  their  own  expense,  for  ever  hereafter  make,  maintain  and  keep 
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a  navigable  channel  in  the  said  river,  of  50  feet  in  width,  on  each 
side  north  and  south  of  the  said  cylinder  or  pier,  and  of  sufficient 
depth  for  any  vessel  which  may  at  any  time  hereafter  have  occasion 
to  navigate  the  said  river.  And  also,  at  their  own  expense,  for 
ever  hereafter  make,  maintain  and  keep  500  yards  to  the  east,  and 
500  yards  to  the  west,  of  the  said  cylinder  or  pier,  a  clear  navigable 
channel  in  the  said  river  of  100  feet  in  width,  and  of  sufficient  depth 
for  any  vessel  which  may  hereafter  have  occasion  to  navigate  the 
said  river.  That  all  and  singular  the  enactments  and  provisions 
in  the  said  first  recited  Act  of  Parliament  contained  in  relation  to 
or  concerning  the  said  river  Wensum,  otherwise  Yare,  and  the  lands 
adjoining  or  lying  near  thereto,  shall,  in  relation  to  or  concerning 
the  bridge  now  in  the  course  of  erection  at  the  new  site  as  afore- 
said, apply  in  all  respects  as  far  as  circumstances  will  permit  as  if 
such  bridge  had  been  erected  upon  the  site  authorized  by  the  said 
Act  first  hereinabove  recited,  or  any  of  the  Acts  of  Parliament 
^therein  referred  to.  That,  if  any  vessel  navigating  the  said  river 
shall  at  any  time  or  times  hereafter,  by  reason  or  in  consequence 
of  any  breach,  default  or  neglect  of  the  said  Companies,  parties 
hereto  of  the  first  and  second  parts,  or  either  of  them,  of  or  in  the  per- 
formance of  any  of  the  stipulations  or  provisions  in  these  presents 
on  their  respective  pai-ts  contained,  take  the  ground  in  any  part  of 
the  said  river  within  the  aforesaid  limit  or  extent  of  500  yards  east, 
and  500  yards  west,  of  the  said  cylinder  or  pier,  either  on  the  south 
or  the  north  side  thereof,  then  and  so  often  as  the  same  shall 
happen  the  said  Companies,  parties  hereto  of  the  first  and  second 
parts,  or  one  of  them,  shall  and  will  on  demand  forfeit  and  pay  to 
the  said  mayor,  aldermen  and  citizens  a  sum  of  51.  to  be  recoverable 
as  and  for  and  in  the  nature  of  liquidated  damages.  That  the  said 
Companies,  parties  hereto  of  the  first  and  second  parts,  or  one  of 
them,  shall,  at  tbeir  own  expense,  use  their  best  endeavours  to 
obtain  an  Act  of  Parliament  for  sanctioning  and  confirming,  and 
making  effectually  binding  upon  the  said  Companies  respectively, 
and  their  respective  successors,  or  one  or  some  of  them,  all  and 
singular  the  stipulations  and  agreements  in  these  presents  on  their 
respective  parts  and  behalfs  contained  or  referred  to  ;  and  the  said 
mayor,  aldermen  and  citizens  shall,  at  the  request  and  expense  of 
the  said  Companies,  parties  hereto  of  the  first  and  second  parts,  or 
one  of  them,  do  all  reasonable  acts,  matters  and  things  to  aid  the 
said  Companies,  or  either  of  them,  in  obtaining  the  Act  of  Parlia- 
ment so  agreed  to  be  obtained  as  last  aforesaid.    That,  provided 
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the  said  cylinder  or  pier,  and  the  bridge  and  works  connected 
therewith,  be  continued  and  completed  without  interruption  and 
impediment,  by  or  at  *the  instance  of  the  said  mayor,  aldeimen 
and  citizens,  or  of  the  said  inhabitants,  who  concurred  in  preferring 
the  said  indictment  as  aforesaid,  then,  whether  the  Act  of  Parlia- 
ment hereinbefore  agreed  to  be  obtained  as  aforesaid  shall  be 
obtained  or  not,  if  the  works  hereinbefore  agreed  to  be  performed 
by  or  on  the  part  of  the  said  Companies,  parties  hereto  of  the  first 
and  second  parts,  or  one  of  them,  shall  not  be  completed,  to  the 
reasonable  satisfaction  of  the  engineer  for  the  time  being  of  the  said 
mayor,  aldermen  and  citizens,  within  the  space  of  twelve  calendar 
months  from  the  date  of  these  presents,  then  and  in  such  case  the 
said  Companies,  or  one  of  them,  shall  and  will,  on  demand,  forfeit  and 
pay  to  the  said  mayor,  aldermen  and  citizens  the  sum  of  1,000L,  to 
be  recoverable  as  and  for  and  in  the  nature  of  liquidated  damages. 
Then  followed  provisions  for  referring  disputes  to  arbitration. 

Averments  that  the  deed  was  made  before  the  making  of  the 
Lowestoft  Bailway  Alteration  Act,  1847  (l).  That  the  river  Wensum, 
otherwise  Yare,  is  a  public  navigable  river.  That,  **  before  and  at 
the  time  of  the  making  of  the  said  deed,  the  said  cylinder  or  pier  so 
erected  and  placed  in  the  bed  of  the  said  river  as  in  the  said  deed 
recited  was  a  public  and  common  nuisance  and  an  obstruction  to 
the  navigation  of  the  said  river,"  *and  that  the  cylinder,  pier  and 
works  were  not  authorized  by  any  Act  of  Parliament. 

Demurrer  to  the  plea.     Joinder. 

Beplication  2.  That  the  cylinder  and  works  were  necessary  for 
making  the  railway  authorized  to  be  constructed  by  the  Lowestoft 
Bailway  and  Harbour  Act,  1845. 

Demurrer  to  this  replication.    Joinder. 

Beplication  S.  That  the  agreement  is  that  referred  to  in  the 
Lowestoft  Bailway  Alteration  Act,  1847  ;  and  that  that  Act  was 
obtained  in  sufiBcient  time  to  have  allowed  the  execution  of  the 
works  under  it  within  the  stipulated  period. 

Demurrer  to  this  replication.    Joinder. 

(1)  Stat.  10  A  11  Vict.  c.  xcviii., 
local  and  persona],  public.  **  To  autho- 
rize an  alteration  in  the  line  of  the 
Lovestoft  Hallway,  and  to  amend  the 
Act  relating  to  the  Ix>we8toft  Bailway 
and  Harbour  Company."  This  Act 
authorized  a  deviation  and  the  making 
of  a  nev  bridge  and  works  across  the 
Wensum  or  Tare  at  the  place  in  ques- 


tion, within  three  years  after  the 
passing  of  the  Act.  The  only  refer- 
ence to  the  agreement  was  in  sect.  14, 
in  which  it  was  enacted  that  the  Com- 
pany should  excavate  a  part  of  the  bed 
of  the  river  "  as  shown  and  described 
iu  the  plan  annexed  to  certuin  articles 
of  agreement  bearing  date  the  2oth  day 
of  March,  1847  *'  &c 
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[  <07  ] 


The  case  was  argued  in  last  Michaelmas  Term  (i). 

Willes,  for  the  plaintiflFs  : 

The  defendants  object  to  the  enforcement  of  this  contract, 
because  they  say  it  is  illegal  on  two  grounds.  First:  that  the 
contract  is  to  create  an  indictable  nuisance,  and  so  illegal  in  itself. 
Second :  that  the  contract  is  illegal  because  the  defendants  are  a 
Bailway  Company.  As  to  the  first.  It  does  not  appear,  on  the 
whole  record,  that  these  works  would  necessarily  be  an  indictable 
nuisance ;  for  the  first  replication  avers  that  they  were  necessary 
for  making  the  railway  authorized  by  the  first  Act.  The  authority 
given  by  an  Act,  to  cross  a  highway,  impliedly  authorizes  the 
necessary  works:  Attorney-General  v.  Southampton  Railway  Com- 
pany  (2),  Abraham  v.  Oreat  Northern  Railway  Company  (8).  And 
the  second  replication  shows  a  Parliamentary  ratification  of  these 
works.  But,  *independently  of  the  replications,  and  assuming 
that  the  works  could  not  legally  be  done  without  the  authority  of 
an  Act,  the  contract  set  out  on  the  plea  is  not  a  contract  to  do  any 
thing  illegal,  but  to  do  what,  if  they  obtain  an  Act,  will  be  legal : 
and  that  is  a  legal  contract :  The  Oreat  Western  Railway  Company 
v.  llie  Bii-mingliam  and  Oxford  Junction  Railway  Company  (4) ;  a 
decision  approved  of  by  Lord  St.  Leonards  in  Hankes  v.  The 
Eastern  Counties  Railway  Company  {€). 

The  second  and  most  important  point  is,  whether  this  contract 
is  illegal  because  the  defendants  are  a  Railway  Company,  or,  as  the 
doctrine  is  commonly  expressed,  because  the  contract  is  nltra 
vires,  *  ♦  Now  the  contract  of  a  corporation  to  do  a  thing  for- 
bidden by  law  is  void  like  that  of  any  other  person ;  but  a  corpora- 
tion has  no  incapacity  to  contract ;  and,  if  it  has  contracted,  in  the 
way  in  which  it  is  a  legal  incident  that  a  corporation  can  contract, 
that  is  under  its  seal,  and  the  contract  is  not  forbidden,  such  con- 
tract is  binding  at  law.  If  indeed  the  defendant  can  be  shown  to 
have  been  a  party  to  a  fraud,  that  is  a  defence  at  law;  but  no 
corporation  can  at  law  plead  its  own  incapacity:  Hill  v.  The 
Manchester  and  Salford  Waterworks  Company  (6),  NotceU  v.  Mayor^ 
cfc,  of  Worcester  (7),  Horton  v.  Westminster  Improx^ement  Commis- 
sioners (8).      *     *     If  the  contract  is  to  do  what  is  forlndden  by 

(1)  Befoi-e  Lord  Campbell,  Ch.  J.,  (ft)  1  D.  M.  &  G.  737,  756. 
Coleridge,  Wightmaii  and  Erie,  JJ.  (6)  36  R.  R.  656  (2  B.  &  Ad.  544). 

(2)  9  Sim.  78.  (7)  96  R.  R.  793  (9  Ex.  457). 

(3)  83  R.  R.  620  (16  a  B.  586).  (8)  86  R.  R.  820  (7  Ex.  780). 

(4)  78  R.  R,  209  (2  Ph.  597). 
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law,  it  is  illegal ;  and  The  East  Anglian  Railways  Company  v.  The 
Easteim  Counties  Railway  Company  (1)  is  a  decision,  which  cannot 
be  qaestioned  except  in  a  court  of  error,  that  a  Bailway  Act,  incor- 
porating a  Company  to  make  a  railway,  by  implication  forbids  the 
corporation  doing  anything  not  furthering  that  purpose.  That, 
however,  is  not  on  the  ground  of  incapacity,  but  of  illegality,  as  is 
shown  by  the  decision  of  McGregor  v.  Dover  and  Deal  Railway,  dc. 
Company  (2),  in  which  the  collateral  contract  of  an  individual  was 
held  to  be  avoided  by  this  illegality.  *  *  In  Hawkes  v.  The 
Eastern  Counties  Railway  Company  (8)  Lord  St.  Leonards,  L.  C. 
points  out  with  great  force  that  what  is  called  the  ultra  rires 
doctrine  is  never  resorted  to  except  in  cases  where  the  Company 
seeks  to  do  what  is  dishonest. 


Mayor  op 
Norwich 
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Norfolk 
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Company. 


Sir  Fitzroy  Kelly,  for  the  defendants  : 

It  is  expressly  alleged  on  the  plea,  and  admitted  by  the  demurrer, 
that  the  pier  is  a  common  nuisance ;  the  contract  is  made  to  ^induce 
the  Company  to  continue  that  nuisance  whether  the  Act  is  obtained 
or  not,  and  is  therefore  illegal  on  that  ground.  The  first  replication 
is  bad ;  for  it  does  not  attempt  to  show  that  the  place  at  which  the 
pier  was  made  was  that  at  which  the  Company  was  authorized  to 
make  a  bridge :  and  the  second  replication  is  bad,  as  the  Act  of 
1847  is  not  retrospective,  or  declaratory. 

As  to  the  second  point.  The  covenant  is  at  best  to  make  the 
plaintiffs  a  present  of  1,000Z.,  the  property  of  the  shareholders. 
Can  that  be  done  ?  The  contrary  has  been  held  in  every  Court  in 
Westminster  Hall:  Cohen  v.  Wilkinson  {\),  Colman  v.  Eastern 
Counties  Railway  Company  (5),  The  East  Anglian  Railways  Company 
V.  The  Eastern  Counties  Railway  Company  (i),  Gage  v.  Newmarket 
Railway  Company  (6),  McGregoi'  v.  Dover  and  Deal  Railway,  dc. 
Company  (2).  The  doctrine  is  also  recognised  in  South  Yorkshire 
Railway  and  River  Dun  Company  v.  Great  Northern  Railway 
Company  (7).    It  is  too  late  to  say  that  the  doctrine  is  erroneous. 


[  MOS  ] 


WiUes,  in  reply. 


Cur,  adv.  rxdt. 


(1)  87  E.R.  783(11  0.6.775). 

(2)  88  B.  R.  715  ^22  L.  J.  Q.  B.  69  ; 
18  a  B.  618). 

(3)  1  D.  M.  &  G.  737. 

(4)  85  B.  U.  54  (1  Mac.  ft  G.  481). 


(5)  76  R.  E.  78  (10  Beav.  1). 

(6)  88  K.  R.  658  (21  L.  J.  a  B.  J 
18  a  B.  457). 

(7)  96  R.  R.  550  (9  Ex.  50). 
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There  being  a  difference  of  opinion  on  the  Bench,  the  Judges,  in 
this  Term  (January  80th),  delivered  separate  judgments. 

Erle,  J. : 

This  was  an  action  for  a  breach  of  covenant  in  non-payment  of 
1,000/. 

The  defendants  justified  the  breach,  contending  that  the  covenant 
was  illegal  on  two  grounds :  1st  because  it  was  for  a  penalty  for 
not  obstructing  a  highway  and  therefore  was  in  substance  a 
covenant  so  to  obstruct;  and  2ndly  because  it  was  a  contract  to 
apply  the  funds  of  the  Company  to  a  purpose  not  authorized 
by  the  Act  creating  the  Corporation,  and  therefore  prohibited 
by  that  Act. 

In  my  opinion  neither  ground  is  tenable. 

With  respect  to  the  supposition  that  the  covenant  was  for  a 
penalty  for  not  obstructing  a  highway,  it  appears  to  me  to  arise 
from  a  mistaken  construction  of  the  contract.  The  record  shows 
that  an  Act  of  Parliament  had  authorized  the  Company  to  place  a 
pier  for  a  swing  bridge  in  a  given  line  across  a  navigable  river ; 
upon  trial  it  had  been  found  that  the  foundation  there  was  bad ; 
and  the  Company,  thereupon,  had  obtained  the  consent  of  the 
owners  of  the  adjoining  lands,  and  of  the  Lords  of  the  Admiralty, 
according  to  the  requirement  in  the  special  Act,  for  another  site 
in  the  river,  where  the  new  pier  had  been  placed.  For  this  alleged 
obstruction  of  the  river,  the  Corporation  of  ^Norwich,  and  some 
other  persons,  had  indicted ;  a  treaty  had  ensued ;  and  the  agree- 
ment now  sued  on  was  the  result ;  whereby,  among  other  things, 
the  Kailway  Company  were  bound  to  apply  for  an  Act  of  Parliament 
to  authorize  the  new  pier  and  line,  and  were  either  to  complete  the 
pier  and  works  within  a  year,  or  to  pay  1,000/.,  and  the  Norwich 
Corporation  was  bound  to  cease  from  further  opposition,  and  to  aid 
in  obtaining  the  Act. 

Now,  although  the  works  contracted  for  would  have  been  unlawful 
without  an  Act  of  Parliament,  still,  if  the  parties  intended  to  obtain 
the  Act  before  the  works  were  done,  they  would  not  intend  to  violate 
the  law,  when  the  contract  was  made,  nor  violate  it  by  doing  the 
works  according  to  the  Act ;  and  it  is  here  shown  that  the  parties 
intended  to  obtain  an  Act  of  Parliament,  when  the  contract  was 
made,  and  that  the  Act  had  been  obtained  in  time,  so  that  the 
Company  might  lawfully  have  performed  the  first  alternative  in 
their  contract,  relating  to  completing  the  works;    and,  if  this 
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alternative  was  rejected,  there  was  no  law  against  their  performing 
the  remaining  alternative,  that  is,  paying  the  sum  now  sued  for. 

The  defendants  rely  on  the  stipulation  that  the  failure  to  obtain 
the  Act  of  Parliament  should  not  prevent  their  liability  to  pay  the 
money,  as  if  it  showed  that  they  were  bound  to  complete  the  work, 
even  though  it  might  be  an  unlawful  obstruction  of  a  highway. 
But  it  is  more  reasonable  to  suppose  that  the  plaintiffs  believed 
that  the  Act  of  Parliament  could  be  obtained  in  time,  if  due  diligence 
was  used,  and  that  they  guarded  against  an  intentional  delay  on 
the  part  of  the  defendants,  for  the  purpose  of  creating  an  excuse 
for  breaking  their  contract. 

The  plaintiffs  might  lawfully  have  stipulated  absolutely  for 
IfiOOL ;  they  have  stipulated  for  that  sum  on  a  condition.  Under 
one  construction  of  the  contract  the  condition  was  for  a  lawful  act, 
under  the  other  construction  for  an  unlawful  act.  Where  a  con- 
tract is  capable  of  two  constructions,  the  one  making  it  valid  and 
the  other  void,  it  is  clear  law  the  first  ought  to  be  adopted.  A 
stipulation  to  pay  1,000Z.  if  an  Act  of  Parliament  should  not  be 
obtained  in  a  year  would  not  be  unlawful,  neither  would  a  stipula- 
tion so  to  pay  if  certain  works  should  not  be  completed  within  a 
year,  nor,  as  it  seems  to  me,  would  a  stipulation  so  to  pay  if  the 
Act  should  not  be  obtained,  and  the  works  should  not  be  completed, 
within  a  year;  and  that,  in  my  judgment,  is  the  true  construction 
of  the  contract  before  us. 

The  rule  of  construction  above  mentioned  has  been  frequently 
recognised.  I  cite  two  cases  in  which  it  was  applied  under  analogous 
circumstances,  Sewell  v.  The  Royal  Exchange  Assurance  Company  (1) 
and  Haines  v.  Bmk  (2),  where  the  contracts  were  for  voyages  that 
were  prohibited  and  unlawful,  but  might  have  been  made  lawful  if 
licences  were  obtained :  the  contracts  did  not  stipulate  that  licences 
should  be  obtained ;  but  the  Goubt  held  that  the  contracts  must  be 
construed  to  mean  voyages  with  licences,  as  that  construction 
would  make  them  valid.  So,  here,  the  contract  ought  to  be  con- 
strued to  mean  works  to  be  rendered  lawful  by  Act  of  Parliament, 
and  not  unlawful  works.  The  obstruction  of  a  highway  is  not 
malum  in  se^  a  crime  which  Parliament  would  not  be  likely  to 
authorize :  on  the  contrary,  the  law  has  *made  a  general  provision 
for  the  obstruction  of  highways  by  railways,  and  it  is  a  process  of 
frequent  recurrence.  In  this  case  an  obstruction  was  authorized 
in  the  line  specified  in  the  former  Bailway  Act ;  and  the  parties 
(1)  4  Taunt.  856.  (2)  5  Taunt.  521. 
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were  jastified  by  experience  in  assuming  that  it  would  be  authorized 
in  the  line  of  deviation,  where  there  was  such  reason  for  applying 
to  Parliament  for  leave  to  deviate.  For  these  reasons  I  am  of 
opinion  that  the  parties  did  not  contract  for  an  unlawful  obstruction 
of  a  highway,  and  that  therefore  the  first  ground  of  defence  above 
mentioned  fails. 

It  remains  to  be  considered  whether  this  contract  was  illegal  as 
not  authorized  by  the  Act  incorporating  the  defendants'  Company, 
and  therefore  prohibited  by  that  Act.  The  case  of  The  East  Anglian 
Railways  Company  v.  The  Eastern  Counties  Railway  Company  (i)  is 
the  leading  case  in  support  of  this  objection ;  where  it  was  held 
that  a  contract  by  the  defendants  to  pay  the  costs  of  the  plaintiffs, 
incurred  in  an  application  to  Parliament  for  a  bill,  was  not 
authorized,  and  was  therefore  prohibited  by  a  statute  incorporating 
the  defendants  for  the  purpose  of  making,  maintaining  and  working 
their  own  railway.  The  present  defendants  contending  that,  as 
they  were  incorporated  for  the  purposes  of  making,  maintaining 
and  working  the  railway  specified  in  their  Act,  the  only  contracts 
authorized  are  those  for  the  work  and  materials  necessary  for 
executing  these  purposes,  and  all  others  are  prohibited,  and  the 
present  contract  to  pay  compensation,  in  respect  of  a  Consent  to  a 
deviation,  is  not  within  the  authorized  class  of  contracts,  and  is 
prohibited. 

The  question  thus  raised  is  of  difficulty ;  for,  though  it  stands 
decided,  in  the  case  cited,  that  a  statute  incorporating  a  Company 
for  public  purposes  prohibits  by  implication  some  contracts,  yet  the 
principle,  by  which  that  prohibition  is  to  be  implied  and  the  class 
of  prohibited  contracts  is  to  be  defined,  is  not  laid  down  with  the  pre- 
cision that  removes  doubt.  It  may  be  presumed,  probably  withoat 
dispute,  that  Parliament,  in  granting  powers  to  a  Company  incor- 
porated for  certain  public  purposes,  prohibited  by  implication  the 
intentional  use  of  those  powers  in  order  to  defeat  the  purposes  of 
the  incorporation ;  and  I  collect  from  the  authorities  that  it  is  upon 
this  principle,  when  applied  to  contracts,  that  certain  contracts  are 
held  to  be  prohibited  by  implication. 

If  a  Company  is  incorporated  for  the  purpose  of  making,  main- 
taining and  working  a  railway,  and  various  powers,  among  others 
powers  of  raising  funds,  are  granted  for  executing  that  purpose, 
any  diverting  of  the  funds  so  raised  from  that  purpose  of  incor- 
poration, and  applying  them  to  a  purpose  unconnected  therewith, 
(1)  87  R.  R.  783  (11  C.  B.  775). 
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would  be  an  intentional  use  o!  the  powers  granted  for  the  purpose 
of  the  incorporation  in  order  to  defeat  that  purpose :  for,  if  the 
appropriate  funds  are  lost,  the  purpose  probably  will  not  be  effected. 
So  a  contract  for  a  purpose  unconnected  with  the  purpose  of  incor- 
poration is,  or  may  result  in,  an  application  of  the  funds  to  a 
purpose  unconnected  with  the  purpose  of  incorporation,  and  is 
therefore  held  to  be  prohibited  and  void. 

The  doctrine  was  introduced  at  law  by  the  East  Anglian  case 
above  cited :  and  the  contract  there  in  question,  being  a  contract 
by  one  Bailway  Company  to  pay  the  costs  of  another  Railway 
Company  incurred  in  ^applying  to  Parliament,  was  judicially  per- 
ceived, from  the  terms  of  the  contract  itself,  to  be  necessarily 
unconnected  with  the  purpose  of  the  defendants'  incorporation,  and 
therefore  prohibited.  This  is  the  point  decided  in  the  case :  the 
grounds  assigned  by  the  Court  for  their  judgment  indicate  that,  in 
their  opinion,  there  is  a  wider  principle  of  implied  prohibition; 
they  hold  the  contract  there  to  be  void,  because  it  was  conceded 
that  these  Companies  could  not  trade  for  profit.  They  also  declare 
that  these  Companies  are  prohibited  from  applying  their  funds  to 
any  purpose  not  expressly  sanctioned  by  their  Act  of  incorporation. 

It  is  in  this  part  of  the  judgment  that  precision  seems  to  be 
wanted.  It  does  not  appear  who  could  make  the  concession  respect- 
ing trading,  which  the  Court  could  assume  to  be  law,  nor  how  the 
law  respecting  trading,  if  it  exists,  is  to  be  applied  in  practice.  Is 
every  contract  of  buying  or  selling,  which  the  Court  does  not  know 
to  be  for  the  purpose  of  the  railway,  to  be  taken  in  law  to  be  a 
prohibited  contract  ?  Or  must  the  contract  in  question  be  found  in 
fact  to  be  made  in  the  course  of  a  trading,  unconnected  with  the 
purpose  of  incorporation  ?  And,  if  it  is  found  to  be  so,  is  it  void 
unless  both  parties  knew  it  to  be  so  ?  So  with  respect  to  applying 
the  funds  only  to  purposes  expressly  sanctioned  by  the  Act.  Must 
the  funds  be  applied  directly  and  immediately  to  a  purpose  expressly 
sanctioned  by  the  Act,  that  is  to  the  making,  maintaining  or 
working  a  railway  ?  Or  may  they  be  applied  in  procuring  means 
which  may  be  ultimately  applied  to  such  purposes?  Must  they 
purchase  the  article  to  be  used,  such  as  the  rail  or  the  engine  ?  Or 
may  they  purchase  the  raw  materials  in  order  to  make  the  article 
to  be  used  ? 

Looking  at  the  report,  with  the  remarks  in  the  argument,  I 
understand  the  Court  to  have  meant  that  any  application  of  the 
funds,  and  any  contract,  which  in  the  knowledge  of  the  party  who 
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should  sue  apon  the  contract  was  intended  for  a  purpose  uncon- 
nected with  the  purpose  of  incorporation,  was  prohibited ;  and  that, 
where  the  contract  itself  appeared  to  be  necessarily  unconnected 
with  the  purpose  of  incorporation,  both  the  parties  must  have 
known  it  to  be  so,  and  the  Court  could  judicially  perceive  it  to  be 
void ;  and  that,  if  the  contract  was  not  necessarily  so  unconnected, 
the  ground  of  illegality  must  be  averred,  and  found  in  the  usual 
way,  before  it  could  be  a  ground  of  judgment ;  and  that  no  applica- 
tion of  the  funds,  and  no  contract,  was  prohibited  by  implication, 
which  the  parties  intended  to  be  connected  with  the  purpose  of 
incorporation,  however  distant  the  connexion  might  be.  The  ques- 
tion put  in  the  course  of  the  argument,  Would  a  contract  by  a 
Bailway  Company  for  a  theatre  or  chapel  be  void  (i),  exemplifies  the 
doctrine.  It  would,  or  it  would  not,  according  as  the  purpose  of 
the  contracting  parties  was  or  was  not  connected  with  the  railway. 
It  might  be  a  speculation,  separate  from  the  railway  and  prohibited, 
or,  if  works  were  wanted  in  a  waste  place,  and  the  Company  found 
it  to  be  for  their  interest  to  build  a  town,  and  supply  it  with  all 
requisites  for  inhabitancy,  and,  in  order  to  secure  a  permanent 
supply  of  workmen  of  skill  and  responsibility,  added  a  chapel  and  a 
theatre,  with  religious  and  secular  instruction,  it  might  be  for  the 
purpose  of  the  railway  and  valid ;  and,  though  distantly  connected, 
the  outlay  might  be  found  eventually  to  increase  the  profit  from  the 
traffic. 

The  legality  of  this  doctrine  of  an  implied  prohibition  can  be 
properly  discussed  only  in  a  court  of  error:  it  brings  with  it 
serious  evil,  both  in  afiecting  with  uncertainty  contracts  with  Bail- 
way  Companies,  and  also  in  reversing  the  usual  application  of  the 
law  of  contract,  in  as  far  as  it  justifies  instead  of  redressing  breaches 
of  contract.  The  evil  would  be  diminished,  and  the  good,  if  any  is 
imagined  to  result  therefrom,  increased,  if  the  doctrine  were  more 
precisely  defined :  and  this  will  be  an  excuse  for  attempting  to  find 
some  limit  for  it. 

The  cases  that  followed  the  East  Anglian  Railway  case  throw  no 
additional  light  on  the  doctrine.  In  McGregor  v.  Dover  and  Deal 
Railway f  dc.  Company  (2)  the  decision  that  one  Bailway  Company 
cannot  contract  to  pay  the  costs  in  Parliament  of  another  Company 
was  adopted  in  the  Exchequer  Chamber,  almost  without  discussion, 
and  carried  to  the  further  extent  that  a  contract  by  an  individual 


(1)  11  0.  B.  793. 


(2)  88  R.  R.  716  (22  L.  J.  Q.  B.  69 ; 
18Q.  B.618). 
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on  behalf  of  a  Company  for  the  payment  of  such  costs  is  also  void. 
In  Giige  v.  Newmarket  Railway  Company  (I)  Lord  Campbell  remarks 
that  a  contract  to  pay  to  a  landowner  a  sam  for  consenting  that  his 
land  should  be  taken,  to  be  payable  whether  the  land  should  be 
wanted  or  not,  would  be  tdtra  vires  and  void.  Lord  St.  Leonards, 
in  Hawkes  v.  The  Eastern  Counties  Railway  Company  {2) ,  expresses 
dissent  from  this  remark,  and  decreed  specific  performance  of  the 
contract  there  in  question,  in  respect  of  consenting  that  land  might 
be  taken  for  a  line.  The  contract  for  the  carriage  of  coal,  in  South 
Yorkshire  Railway  and  River  Dan  Company  v.  Great  Northern 
Railway  Company  {z),  was  thought  ultra  vires  and  void  by  two 
*  Judges  against  two  others  in  the  Exchequer,  but  was  unanimously 
held  valid,  on  special  grounds,  in  Oreat  Northern  Railway  Com* 
pany  v.  South  Yorkshire  Railway  and  River  Dun  Company  (4)^  in 
the  Exchequer  Chamber.  These  are  the  cases  at  law  that  have 
followed. 

The  doctrine  appears  to  have  been  first  introduced  at  law  in  the 
East  Anglian  Railway  case  above  cited,  a  former  attempt  to  intro- 
duce it  having  failed  in  the  case  of  HiU  v.  The  Manchester  and 
Salford  Waterworks  Company  (s).  The  authorities  cited  in  the  argu- 
ment for  it  in  the  East  Anglian  case  were  from  suits  in  equity, 
chiefly  by  shareholders  against  directors  to  restrain  a  misapplication 
of  the  funds  of  the  Company  contrary  to  the  intention  of  the  share- 
holders in  subscribing.  In  these  suits  in  equity  the  members  of 
the  corporation  in  their  individual  capacity  are  considered  to  have 
rights  inter  se,  analogous  to  those  of  partners  inter  se,  and  the  Act 
incorporating  the  Company  is  considered  to  be  analogous  to  a 
partnership  deed :  see  judgment  of  Lord  Justice  Turner  in  Simpson 
V.  Denison  (e) ;  and  the  question  is,  whether  the  misapplication  is 
so  unreasonable,  in  kind  and  degree,  as  to  require  the  interference 
of  the  Court  for  the  protection  of  the  complaining  party.  From 
these  suits  passages  have  been  cited,  in  which  the  Judges  have 
expressed  opinions  on  the  expediency  of  checking  with  much  strict- 
ness the  directors  of  incorporated  Companies  having  extensive  powers 
and  large  capital ;  opinions  which  might  be  highly  reasonable  with 
reference  to  shareholders  complaining  of  over  speculation  on  the 
part  of  the  directors,  at  their  cost,  but  they  seem  unreasonable  and 
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iniqaitous  if  applied  to  *the  administration  of  the  law  in  actions  to 
which  such  corporations  are  parties. 

These  suits  in  equity,  between  different  members  of  the  Company, 
bear  no  analogy  to  actions  at  law,  by  third  persons  against  the  cor- 
poration, either  in  respect  of  the  parties  to  the  suit,  or  the  subject 
in  litigation.  As  to  the  parties  in  actions  against  corporations,  the 
members  thereof  in  their  individual  capacity  are  strangers  to  the 
suit ;  and  the  rights  of  persons  who  contract  with  corporations  are 
unaffected  by  the  rights  of  members  inter  sc  :  see  the  judgment  of 
Lord  Cottbnham  in  Edwards  v.  The  Grand  Junction  Railway  Com- 
pany (1),  and  Lord  St.  Leonards  in  Hawkes  v.  The  Eastern  Counties 
Railway  Company  {2),  and  of  Parke,  B.  in  South  Yorkshire  Railway 
and  River  Dun  Company  v.  Great  Northern  Railway  Company  (3). 

In  respect  also  of  the  subject-matter  of  the  suit  the  question  in 
equity  is.  Whether  the  interest  of  the  shareholder  is  put  into 
hazard  to  an  unreasonable  degree,  beyond  what  he  is  presumed  to 
have  assented  to  in  subscribing  ?  And,  if  so,  his  interest  is  protected 
according  to  equity.  At  law  the  question  is  whether  a  contract  is 
in  a  class  that  is  impliedly  prohibited,  and  so  void;  if  it  is,  whoever 
is  defendant  is  entitled  to  unqualified  success,  and  the  judgment 
must  be  in  his  favour,  though  he  may  have  knowingly  procured  the 
unlawful  contract,  and  have  profited  by  it  to  the  extent  of  receiving 
the  consideration  for  the  promise  which  he  alleges  to  be  void,  or 
though  he  may  have  damaged  the  plaintiff  by  his  negligence  in  the 
performance  of  that  which  the  plaintiff  supposed  to  be  a  lawful  con- 
tract, but  which,  *after  judgment  for  the  defendant,  he  must  be 
taken  in  law  to  have  known  to  be  unlawful. 

The  case  of  McGregor  v.  Dover  and  Deal  Railway,  dc.  Company  (4) 
shows  that  the  question  at  law  is  whether  the  contract  was  pro- 
hibited, not  whether  it  was  made  in  excess  of  the  authority  given 
to  the  directors.  There  the  contract  of  McGregor,  that  the  Railway 
Company  should  pay  costs,  was  held  void,  because  such  a  payment 
by  the  Company  was  prohibited  by  law.  If  a  contract  by  the  Com- 
pany for  such  a  payment  would  have  been  merely  an  excess  of 
authority,  the  contract  of  McGregor  would  have  bound  himself,  and 
would  not  have  been  absolutely  void. 

The  expression  that  the  contracts,  which  are  held  null  within  the 
doctrine  in  question,  are  void,  because  they  are  ultra  vires,  seems  to 


(1)  43  R.  R.  265  (1  My.  &  Cr.  650). 

(2)  1  D.  M.  &  O.  737,  756. 

(3)  96  R.  R.  550  (9  Ex.  55}. 


(4)  88  R.  R.  715  (22  L.  J.  Q. 
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imply  that  the  courts  of  law,  in  an  action  against  a  corporation 
ujwn  a  contract  duly  made  and  valid  in  form,  compare  the  contents 
of  the  contract  with  the  powers  supposed  to  be  given  to  the  directors 
by  the  shareholders,  either  in  the  capacity  of  agents  for  them,  or 
by  the  statute,  and  hold  it  void,  if  there  is  an  excess  beyond  those 
supposed  powers.  This  is  the  jurisdiction  exercised  by  the  courts 
of  equity  above  described ;  but  the  courts  of  law  have  no  such 
jurisdiction :  see  the  judgment  of  Parke,  B.  in  South  Yorkshire 
Railway  and  River  Dim  Company  v.  O^i'eat  Northern  Railway 
Company  (1). 

Assuming  the  law  to  be  as  above  stated,  it  remains  to  apply  it  to 
the  contract  of  the  present  defendants.  As  no  fact  relating  to 
illegality  is  averred  and  found,  the  question  is.  Can  the  Court 
judiciously  perceive,  from  the  *contract  itself,  that  it  is  necessarily 
unconnected  with  the  purpose  of  the  defendants'  incorporation, 
namely  the  making,  maintaining  and  working  their  railway  ?  If 
it  can,  the  contract  is  void  because  prohibited ;  but,  if  the  answer 
to  this  question  is  in  the  negative,  or  left  in  doubt,  the  contract  is 
valid,  the  presumption  being  always  against  illegality. 

To  my  mind,  this  contract,  instead  of  being  necessarily  uncon- 
nected with  the  purpose  of  incorporation,  tends  directly  to  e£fect 
the  main  purpose  thereoF,  namely  to  the  making  the  railway  com- 
munication between  the  two  termini  in  the  best  practicable  mode. 
It  certainly  is  consistent  with  this  record  that  the  contract  in  ques- 
tion may  have  been  essential  to  that  main  purpose  of  the  Legis- 
lature, and  advantageous  to  the  Bailway  Company,  and  a  sacrifice  of 
the  monied  interest  of  the  plaintiffs ;  and,  if  so,  the  Court  cannot 
judicially  perceive  that  the  contrary  is  true. 

The  Court  knows  not  what  are  the  rights  of  the  Corporation  of 
Norwich  in  the  navigation  of  the  river  Yare,  nor  what  are  the 
profits  derived  therefrom  under  the  statutes  relating  thereto,  nor 
what  were  the  comparative  facilities  for  founding  a  pier  in  the  two 
parts  of  the  river,  nor  what  were  the  grounds  of  opposition  to  a  bill 
for  a  deviation  on  the  part  of  the  plaintiffs,  nor  what  would  have 
been  the  probable  expense  occasioned  by  an  opposition  to  the 
Bailway  Company.  Yet  all  of  these  considerations  are  relevant  to 
the  questions  whether  this  contract  was  connected  with  the  purpose 
of  the  incorporation,  and  was  a  prudent  bargain  for  the  Bailway 
Company  (if  it  be  pardonable  to  suppose  that  the  obligation  of  a 
contract  is  to  depend  on  the  profit  expected  therefrom).  If  the 
(1)  96  E.  E.  550  (9  Ex.  55). 
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Court  is  ignorant  of  all  the  facts  ^relevant  to  prove  the  alleged 
illegality,  it  ought  to  presume  that  they  do  not  exist.  Contracts  of 
the  same  nature  as  the  present  have  been  repeatedly  sustained  in 
the  courts  of  equity,  who  have  decreed  specific  performance  of  con- 
tracts by  Companies  to  pay  money  to  landowners,  in  consideration 
of  withdrawing  opposition  to  a  bill  and  consenting  that  land  may 
be  taken  :  see  Webb  v.  The  Direct  London  and  Portsmmtth  Railway 
Company  {{),  Lord  James  Stuart  y.  The  Tjondon  and  Norttt-Westem 
Baibvay  Company  (2),  Hawkes  v.  The  Eastern  Counties  Railway 
Company  (fi),  before  cited.  The  present  contract  is  to  the  same 
eifect  as  to  withdrawing  opposition ;  it  differs  in  this :  that  the 
plaintiffs,  instead  of  being  landowners,  had  an  interest  in  a  river 
which  the  line  of  the  defendants  would  cross ;  and  the  extent  of 
that  interest  is  not  set  out. 

Upon  these  grounds,  I  am  of  opinion  that  this  contract  is  not 
proved  to  be  illegal :  and  therefore  my  judgment  is  for  the  plaintiffs. 

WlGHTMAN,  J. : 

The  questions  in  this  case  arise  upon  demurrer  to  a  plea  to  a 
declaration  in  covenant  by  which  the  plaintiffs  claim  to  be  entitled 
to  1,000Z.  as  liquidated  damages;  and  upon  demurrer  to  two  repli- 
cations which  were  also  pleaded  to  the  same  plea. 

It  appeared  by  the  plea  that  a  Company  called  the  Lowestoft 
Bailway  and  Harbour  Company  was  by  its  Act  authorized  to  make 
a  railway  bridge  over  a  navigable  river  called  the  Tare ;  and  the 
place  where  the  bridge  was  to  be  made  was  specified  upon  the  plan 
^deposited  by  the  Company :  but  the  engineering  difficulties,  in 
making  the  bridge  at  that  place,  were  so  great  that  the  Lowestoft 
Company  and  the  defendants  (who  by  another  Act  of  Parliament 
were  enabled  to  purchase  or  lease  the  Lowestoft  railways,  harbour 
and  navigation,  and  were  invested  with  the  powers  and  were  subject 
to  the  restrictions  of  the  Lowestoft  Company),  having  obtained  the 
consent  of  the  Admiralty  and  the  adjacent  landowners,  but  without 
any  other  authority,  commenced  making  the  bridge  over  the  river, 
at  an  entirely  different  place  from  that  in  which  by  the  Lowestoft 
Act,  in  connection  with  the  plan,  they  were  authorized  to  make  it, 
and  placed  a  cylinder  and  pier  in  the  river,  and  thereby  caused  such 
an  obstruction  to  the  navigation  as  is  admitted  by  the  pleadings  to 
be  a  public  nuisance.    The  plaintiffs  and  other  persons  caused  an 

(1)  91  R  B.  151  (I  D.  M.  &  G.  521).  (3)  1  D.  M.  &  G.  737. 

(2)  91  R.  R.  272  (1  P.  M.  ft  G.  721). 
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indictment  for  a  nuisance  in  a  navigable  river  to  be  preferred  against 
the  Lowestoft  Company,  which  was  removed  into  the  Queen's  Bench 
by  cei'twrari,  and  was  pending  when  the  agreement  in  question  was 
entered  into. 

By  that  agreement  the  plaintiffs  agree  to  permit  and  allow  the 
cylinder  and  pier  to  remain  where  it  was,  on  condition  that  the  two 
Railway  Companies,  or  one  of  them,  would  execute  certain  works, 
which  are  specified,  forthwith,  or  at  furthest  within  twelve  months. 
It  was  further  agreed  that  the  two  Companies  should  endeavour  to 
obtain  an  Act  to  sanction  their  proceedings,  and  that  the  plaintiffs 
would  aid  their  endeavours  as  far  as  they  could.  The  covenant 
declared  upon  then  followed. 

It  was  objected  by  the  defendants  that  the  covenant  was  illegal, 
and  that  no  action  could  be  maintained  "^upon  it ;  and  that,  even  if 
not  illegal  in  itself,  it  was  not  binding  upon  them,  as  they  had  no 
power  or  authority  to  enter  into  such  a  covenant  or  make  such  a 
disposition  of  their  funds. 

Upon  full  consideration,  I  am  of  opinion  that  the  agreement  is 
illegal  and  that  the  covenant  cannot  be  enforced. 

The  defendants  covenant  and  agree  with  the  plaintiffs  that, 
provided  the  cylinder  or  pier  and  the  bridges  and  works,  and  works 
connected  therewith,  be  continued  and  completed  without  inter- 
ruption or  impediment  by  or  at  the  instance  of  the  plaintiffs,  or  the 
other  persons  who  concurred  in  preferring  the  indictment,  then, 
whether  the  Act  agreed  to  be  obtained  should  be  obtained  or  not, 
if  the  works  agreed  to  be  performed  by  the  two  Companies  should 
not  be  completed  within  twelve  calendar  months  from  the  date  of 
the  agreement,  the  said  Companies,  or  one  of  them,  should  forfeit 
and  pay  to  the  plaintiffs  1,000Z.  as  liquidated  damages. 

By  this  covenant,  if  the  specified  works  are  not  executed  within 
twelve  months,  the  1,000Z.  is  to  be  paid  whether  an  Act  of  Parlia- 
ment to  sanction  the  proceedings  is  obtained  or  not ;  and,  according 
to  the  terms  of  the  covenant,  the  plaintiffs  would  have  had  as  much 
right  to  claim  the  1,000Z.  if  the  Legislature  had  refused  to  pass  such 
an  Act,  as  if  it  had  been  obtained.  The  obtaining  an  enabling  Act 
is  expressly  excluded  as  a  condition. 

It  may  be  that  the  specific  works,  which  the  defendants  covenant 
and  agree  to  perform,  are  not  in  themselves  illegal :  but  they  are 
to  be  executed  in  furtherance  of  an  object  which  is  sufficiently 
expressed  in  the  deed ;  and  which  is  neither  more  nor  less  than  the 
contiauance  "^of  a  public  nuisance.    Unless  the  pier,  which  it  is 
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admitted  was  at  the  time  of  the  agreement  a  public  nuiBance, 
remained,  the  works  to  be  executed  by  the  defendants  would  not 
have  been  required ;  and  the  defendants  engage  to  proceed  upon 
them  forthwith,  or  with  all  practicable  expedition,  and  at  furthest 
within  twelve  calendar  months,  without  waiting  to  ascertain  whether 
an  enabling  Act  could  be  -obtained  or  not.  It  is  only  the  continu- 
ance of  the  public  nuisance  that  would  colourably  entitle  the 
plaintiffs  to  claim  the  1,000{. ;  for,  if  the  defendants,  either  fearing 
another  indictment  or  unwilling  to  act  illegally,  had  within  the 
limited  time  abated  the  nuisance,  it  could  hardly  have  been  con- 
tended successfully  that  the  plaintiffs  would  have  been  entitled  to 
the  money.  The  question  as  to  the  legality  or  illegality  of  the  con- 
tract is  to  be  determined  with  reference  to  the  time  when  it  was 
made.  If  it  was  illegal  then,  the  subsequent  passing  of  an  Act 
authorizing  the  construction  of  the  bridge  in  the  new  situation 
would  not  render  an  agreement,  in  furtherance  of  an  act  illegal  at 
the  time,  legal,  without  some  special  retrospective  clause. 

It  was  contended  for  the  plaintiffs  that,  admitting  that  the  facts 
as  they  appeared  upon  the  declaration  and  plea  only  would  show 
that  the  agreement  was  prima  facie  illegal,  the  matters  stated  in  the 
replications  rebut  the  pi'imd  facie  illegality. 

With  respect  to  the  first  of  these  replications,  there  would  have 
been  more  weight  in  the  argument  if  there  had  been  no  express 
provision  in  the  special  Act  for  making  a  bridge  over  the  Yare,  nor 
any  place  indicated  where  it  was  to  be  made ;  but,  where  the  special 
Act  contemplates  the  making  a  bridge  over  the  Wensum,  and 
^specifies  by  the  plan  where  it  is  to  be  made,  the  parties  specially 
authorized  to  make  it  at  a  particular  place  are  not,  in  my  opinion, 
warranted  in  rejecting  the  specified  place  and  choosing  some 
other  under  the  general  power  of  making  such  works  as  may  be 
necessary. 

As  to  the  second  replication,  it  appears  to  me  that  the  Act  passed 
in  1847,  which  authorized  the  making  the  bridge  and  works  in  the 
new  situation,  has  not  the  effect  of  making  the  agreement  legal,  if 
it  was  not  legal  at  the  time  it  was  made,  there  being  no  retrospective 
clause. 

The  validity  of  the  replications  was  indeed  very  little  relied  upon 
for  the  plaintiffs  upon  the  argument,  which  proceeded  mainly  upon 
the  questions  raised  upon  the  plea. 

Being  of  opinion  that  the  agreement  is  illegal  in  itself,  I  do  not 
think  it  necessary  to  express  any  opinion  upon  the  other  point, 
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whether  it  was,  if  not  illegal  in  itself,  such  an  agreement  as  the 
Company  had  power  or  authority  to  make.  That  appears  to  me  to 
be  a  question  of  very  considerable  difficulty,  assuming  the  agree- 
ment to  be  in  other  respects  legal :  and  I  am  rather  disposed  to 
think  that,  if  that  were  the  only  objection,  the  plaintiffs  might  be 
entitled  to  succeed.  However,  I  refrain  from  giving  any  positive 
opinion  upon  that  point,  as  I  think  the  agreement  illegal  in  itself, 
and  that  there  should  be  judgment  for  the  defendants. 

GOLERIDOB,  J.: 

This  is  an  action  in  which  the  plaintiffs  seek  to  enforce  the  pay- 
ment to  them  of  1,0002.  in  virtue  of  a  stipulation  contained  in  a 
deed  made  between  the  defendants  of  the  first  part,  the  Lowestoft 
Bailway  and  Harbour  Company  of  the  second,  and  the  plaintiffs  of 
*the  third.  The  plea  sets  out  the  deed,  and  adds  certain  allega- 
tions ;  and  the  plaintiffs  demur  to  the  plea ;  which  raises  the  first 
question  on  this  record.  They  also  add  two  replications,  which  are 
demurred  to  by  the  defendants :  and  the  resolution  of  the  points 
raised  by  these  will  be  more  simple  if  the  demurrer  to  the  plea  be 
first  disposed  of.  Although  the  pleadings  have  been  already  to 
some  extent  stated,  I  find  it  necessary  to  preface  my  judgment  with 
a  further  abstract. 

It  appears  by  the  recitals  of  the  deed  that,  by  an  Act,  passed  in 
the  8  &  9  Vict.,  the  Lowestoft  Bailway  and  Harbour  Company  was 
incorporated  for  the  purpose,  among  other  things,  of  making  a 
railway  from  Lowestoft  to  join  the  Yarmouth  and  Norwich  Bailway ; 
which  railway,  so  to  be  made,  was,  according  to  the  deposited  plans, 
to  cross  the  navigable  river  Wensum  or  Yare  at  Beedham  ;  and  in 
80  doing  the  Company  were  to  make  and  maintain  a  swivel  bridge, 
of  a  certain  height  when  closed,  and  with  a  certain  width  of  water 
way  when  open  :  that  by  another  Act,  passed  in  the  9  &  10  Yict., 
the  obligation  and  authority  to  execute  the  works  in  question  were 
transferred  to  the  Norfolk  Bailway  Company,  the  defendants :  that, 
on  the  commencement  of  the  works  for  crossing  the  river  at  the 
place  specified  in  the  plans,  difficulties  were  found,  and  especially 
in  finding  a  satisfactory  foundation :  whereupon  another  site  had 
been  selected ;  and,  with  the  consent  of  the  Lords  of  the  Admiralty 
and  the  owners  and  occupiers  of  adjoining  lands,  the  works  had 
been  commenced,  and  a  cylinder  or  pier  had  been  placed  in  the  bed 
of  the  river,  and  other  works  had  been  begun  in  connection  with 
the  bridge  over  and  in  such  river :  that  the  plaintiffs  and  certain 
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inhabitants  of  the  city  of  Norwich  had  *thereupon  preferred  an 
indictment  against  the  Lowestoft  Railway  and  Harboar  Company, 
to  which  Not  guilty  had  been  pleaded :  and  that,  with  a  view  to 
putting  an  end  to  all  disputes  between  the  plaintiffs  and  the  said 
two  Companies,  the  covenants  following  (among  others  not  necessary 
to  be  mentioned)  had  been  by  the  deed  in  question  entered  into : 
First,  the  plaintiffs  agree,  so  far  as  they  are  interested,  to  permit 
the  cylinder  or  pier  to  remain  in  its  present  situation,  on  condition 
that  the  Companies  perform  the  stipulations  on  their  parts  con- 
tained in  the  deed,  but  not  otherwise ;  Second,  that  the  Companies 
shall,  within  twelve  months  at  farthest^  make  certain  specified 
excavations  and  dredgings  in  the  river,  to  the  intent  and  so  as  to 
form  a  navigable  channel  of  60  feet  wide  on  the  north  of  the 
cylinder,  and  of  sufficient  depth  for  any  vessel  having  occasion  to 
navigate  the  said  river,  and  also  shall  keep  a  navigable  channel 
60  feet  wide  for  certain  distances  on  each  side  north  and  south  of 
the  cylinder ;  Third,  that  all  the  provisions  of  the  first  mentioned 
Act  of  Parliament,  in  relation  to  the  river  in  relation  to  the  bridge, 
shall  apply  as  if  such  bridge  had  been  erected  on  the  original 
Parliamentary  site ;  Fourth,  that,  if  any  vessel  shall  take  the  ground 
in  consequence  of  any  default  by  the  Companies  in  the  performance 
of  the  stipulations  by  them  to  be  observed,  they  shall  pay  the 
plaintiffs  61.  as  liquidated  damages;  Fifth,  that  the  Companies 
shall  use  their  best  endeavours  to  obtain  an  Act  for  sanctioning, 
confirming  and  making  binding  upon  them  the  stipulations  of  the 
deed,  and,  at  their  expense,  the  plaintiffs  shall  do  all  reasonable 
acts  to  aid  them  in  obtaining  the  said  Act ;  then.  Sixthly,  comes 
the  stipulation  on  which  the  declaration  is  founded,  that,  provided 
the  said  cylinder  or  pier  be  *^continued  and  completed  without 
interruption  by  or  at  the  instance  of  the  plaintiffs  or  of  the  said 
inhabitants,  then,  whether  the  Act  be  obtained  or  not,  if  the  works 
thereinbefore  agreed  to  be  performed  by  the  Companies  shall  not  be 
completed  within  twelve  months,  they  or  one  of  them  will  on  demand 
pay  the  plaintiffs  1,000{.  as  liquidated  damages. 

These  are  the  provisions  of  the  deed.  The  plea  further  alleges 
that  it  was  made  before  the  passing  or  coming  into  operation  of  the 
Lowestoft  Railway  Alteration  Act,  1847 ;  that  the  river  has  always 
been  and  is  a  public  navigable  river ;  that  before  and  at  the  time  of 
the  making  of  the  deed  the  cylinder  or  pier  was  a  public  and  com- 
mon nuisance,  and  an  obstruction  to  the  navigation,  and  that,  at 
the  time  when  the  deed  was  made,  as  well  the  cylinder  as  the  works 
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mentioned  in  the  deed  were  not  authorized  to  be  made  by  any  Act 
of  Parliament. 

The  first  objection  made  to  the  claim  of  the  plaintiffs  is  that  it  is 
founded  on  a  contract  to  sanction  or  establish  an  admitted  public 
nuisance,  which  is  illegal  :  and  the  first  point  for  consideration 
therefore  is,  what  in  substance  the  agreement  amounts  to.  A  pier, 
it  is  admitted  by  the  plaintiffs'  demurrer,  has  been  erected  in  the 
bed  of  a  navigable  river,  obstructing  the  navigation,  and  a  common 
nuisance  ;  the  declaration  shows  that  they  have,  on  account  of  this, 
joined  in  preferring  an  indictment,  to  which  Not  guilty  has  been 
pleaded.  In  this  state  of  things  they  agree,  not  in  terms  to 
abandon  their  indictment,  or  suffer  a  verdict  of  Not  guilty  to  be 
taken,  but  upon  terms  to  allow,  so  far  as  they  are  interested,  the 
pier  to  remain  standing,  that  is  to  say  they  will  not  press  their 
prosecution  for  the  nuisance,  if  with  all  practicable  expedition,  *and 
at  all  events  within  twelve  months,  the  Companies  shall  execute 
certain  works,  the  direct  object  of  which  obviously  is  to  substitute 
an  adequate  water  way  or  water  ways  for  the  former  navigation, 
and  so  reduce  the  nuisance  to  a  small  or  nominal  amount.  These 
works  the  plea  alleges  to  have  been  at  that  time  not  authorized  by 
any  Act  of  Parliament ;  but  it  does  not  allege  them  to  be  in  them- 
selves common  nuisances,  or  any  way  unlawful ;  and  they  cannot 
be  presumed  to  be  so.  The  plaintiffs  further  stipulate  that  the 
defendants  shall  use  their  best  endeavours  to  procure  an  Act  of 
Parliament  for  the  purpose  of  sanctioning,  confirming  and  making 
effectually  binding  on  themselves  their  engagements  previously 
mentioned  ;  and  the  plaintiffs  undertake  to  be  aiding  them  in  their 
endeavours :  but  they  say,  lastly,  if  the  pier  be  continued,  and  the 
works  completed  without  interruption  from  us,  or  those  who  con- 
curred with  us  in  the  prosecution,  then,  at  all  events,  whether  you 
procure  the  Act  or  not,  you  shall  pay  1,000{.  unless  the  completion 
be  effected  within  twelve  months. 

Now  I  cannot  perceive  any  thing  immoral  or  illegal  in  this 
transaction.  A  prosecution  has  been  commenced  for  an  alleged 
nuisance :  all  the  parties,  both  those  charged  and  those  concerned, 
think  that  measures  may  be  adopted,  whereby  the  nuisance  may  be 
rendered  quite  insignificant.  It  is  true  that  an  admitted  nuisance 
cannot  be  rendered  lawful  on  any  principle  of  compensation :  but 
it  is  also  true  that  there  is  no  obligation,  in  law  or  morals,  on  any 
one  to  prosecute  or  continue  a  prosecution,  where  the  nuisance  is, 
or  is  in  course  of  being  made,  trifling  in  amount ;  in  such  case  the 
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proBecuiion  would  he,  or  become,  simply  vexatious ;  and,  *where 
the  means  by  which  this  reduction  of  the  nuisance  is  to  be  effected 
may  be  in  themselves  the  cause  of  temporary  inconvenience  to  the 
public,  while  in  hand,  there  is  nothing  illegal  in  securing  by  a 
penalty  their  being  effected  with  dispatch,  and  at  all  events  within 
a  certain  time.  It  appears  to  me  that  the  stipulation  for  the  pay- 
ment of  the  1,000/.  is  not  based  on  the  non-prosecution  of  the 
indictment,  but  is  confined  to  securing  the  performance  of  the 
works,  which  defendants  are  to  perform  within  a  given  time :  and 
that  upon  the  true  construction  of  the  deed  the  consideration  for 
the  non-prosecution  is  the  previous  agreement  to  perform  those 
works.  In  effect  the  defendants  say :  supposing  what  we  have  now 
agreed  on  be  carried  out,  whether  with  the  sanction  of  Parliament 
or  not,  then  you  shall  pay  us  1,000/.  unless  you  do  your  part  within 
twelve  months ;  if  all  be  done  within  twelve  months  there  will  be 
the  same  non-prosecution,  and  yet  no  money  to  be  paid.  The  non- 
prosecution  therefore  cannot  be  a  consideration  for  the  payment ; 
and  that  is  the  only  particular  in  the  whole  transaction  against 
which  it  is  possible  to  raise  the  objection  of  illegality.  It  is  to  be 
observed  that  the  stipulation  as  to  time,  upon  which,  at  all  events, 
in  point  of  form  and  grammar,  the  penalty  is  made  to  depend,  is 
not  alleged  to  be  colourable  :  it  must  therefore  be  taken  not  to  be 
so,  but  the  real  ground  on  which  the  payment  rests. 

Assuming,  however,  that  the  plea  gives  no  answer  to  the 
declaration  on  the  ground  hitherto  discussed,  it  is  further  objected 
that  it  shows  the  contract  to  be  one  which  the  defendants,  by 
reason  of  their  limited  corporate  capacity,  were  incompetent  to 
enter  into,  being  a  contract  for  the  payment  of  money  out  of  the 
corporate  *funds  for  a  purpose  other  than  that  for  which  they  were 
incorporated;  and  the  same  objection  is  urged  in  another  form,  that 
the  payment  of  this  money  for  another  purpose  than  that  for  which 
it  was  contributed  by  the  shareholders  is  a  fraud  on  them,  which 
vitiates  the  contract  with  the  plaintiffs.  The  principle  of  a  limited 
power  in  corporations  to  contract  is  founded  on  the  soundest 
principle,  and  established  by  several  cases ;  it  may  be  enough  to 
refer  to  two  only  cited  in  the  argument,  one  in  equity,  the  other  at 
law:  Colman  v.  The  Eastern  Counties  Ila'daay  Company {\\  before 
Lord  Langdale,  and  The  East  Anglian  Railways  Company  v.  The 
Eastern  Counties  liailiray  Company  (2).  The  latter  case  was  cited 
with  approval,  and  acted  upon,  in  the  Court  of  Exchequer  Chamber 
(1)  70  R.  B.  78  (10  Beav.  1).  (2)  87  B.  B.  783  (II  C.  B.  775). 
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in  McGregor  v.  Dover  and  Deal  Railway,  Jkc.  Company  (l) :  and  it 
was  there  considered  that  "  a  Railway  Company  incorporated  by 
Act  of  Parliament  is  bound  to  apply  all  the  funds  of  the  Company 
for  the  purposes  directed  and  provided  for  by  the  Act,  and  for  no 
other  purpose  whatever,"  and  that  a  contract  to  do  something 
beyond  those  purposes  was  a  contract  to  do  an  illegal  act,  the 
illegality  of  which,  appearing  by  the  provisions  of  a  public  Act  of 
Parliament,  must  be  taken  to  be  known  to  all  the  world. 

All  these  three  cases  however,  in  their  facts,  go  far  beyond  the 
present:  the  utmost  that  could  be  said  for  the  contracts  under 
discussion  in  them  respectively  was,  that,  though  collateral  to  the 
purposes  of  the  incorporating  Acts,  they  would  or  might  be 
beneficial  in  their  results  to  the  shareholders,  and  would  advance 
the  traffic  and  increase  the  profits  on  the  line,  or  that  they  were  in 
themselves,  and  without  reference  to  the  limited  capacity  *of  the 
covenantors,  not  illegal  or  improper.  The  language  of  the  judg- 
ments must  therefore  be  construed  with  reference  to  these  circum- 
stances. In  the  well  considered  judgment  of  Lord  Lanodale  in 
the  case  first  mentioned  (2),  there  is  an  evident  anxiety  to  guard 
.against  a  literal  strictness,  which  would  be  inconvenient  and 
unreasonable.  He  says,  after  denying  the  right  to  pledge  the 
funds  of  one  Company  for  the  purpose  of  supporting  another,  "  it 
does  not,  therefore,  follow  that  they  cannot  do  the  least  thing  not 
expressly  mentioned  in  the  Act.  I  believe  they  have  the  power  to 
do  all  such  things  as  are  necessary  and  proper  for  the  purpose  of 
carrying  out  the  intention  of  the  Act  of  Parliament,  and  they  have 
no  power  of  doing  any  thing  beyond  it ; "  and  this  language  is 
entirely  consistent  with  that  above  cited  as  used  in  the  Court  of 
Exchequer  Chamber. 

Now  it  seems  to  me  that  this  language  points  to  an  undenied 
distinction  between  a  difference  of  purposes  and  a  difference  of 
means  and  modes,  by  and  through  which  the  same  purpose  is  to  be 
effected ;  and,  where  in  any  particular  instance  the  lawfulness  of  a 
change  is  in  question,  it  will  be  discussed  accordingly  on  different 
principles.  Where  a  corporation  has  been  created  for  the  purpose 
of  carrying  on  a  particular  trade,  or  making  a  railway  from  one 
place  to  another,  and  it  attempts  to  substitute  another  trade,  or  to 
make  its  railway  to  another  place,  the  objection  is  to  its  entire 
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want  of  power  for  the  new  purpose  :  its  life  and  functions  are  the 
creation  of  the  Legislature ;  and  they  do  not  exist  for  any  other 
than  the  specified  purpose ;  for  any  other,  the  members  are  merely 
unincorporated  individuals.  In  this  case,  if  once  you  establish  the 
substantial  *diflFerence  of  purpose,  there  is  therefore  no  longer  any 
question  of  degree  or  convenience.  But,  where  the  corporation 
merely  adopts  different  means  or  modes  by  or  through  which  the 
original  purpose  is  to  be  effected,  the  question  will  turn,  not  on  the 
want  of  power,  but  on  the  interests  and  consent  or  otherwise  of 
those  affected  by  the  change  ;  and  all  considerations  of  degree  and 
convenience  will  be  material.  Suppose  it  be  found  that  a  railway 
cannot  be  carried  at  a  particular  specified  point,  exactly  on  the  line 
or  within  the  deviation  allowed  by  the  Act,  to  the  terminus  specified 
in  it,  or  cannot  without  much  increased  expense,  or  only  with  an 
imperfect  and  dangerous  result,  but  it  may  be  through  adjoining 
lands  of  A.  B.,  who  consents  to  sell  them  for  the  purpose,  and  the 
shareholders  unanimously  agree  to  the  change.  Could  it  be  con- 
tended that  the  Company  wanted  power,  or  that  it  was  illegal  for 
them,  to  contract  for  the  purchase  of  the  land,  to  pay  for  it  out  of 
the  corporate  funds,  or  to  pay  for  the  goods  or  labour  expended  in 
making  the  way  across  it  ?  I  am  not  aware  that  any  case  has  been 
decided  in  which  such  a  principle  has  been  laid  down :  and,  when 
one  considers  the  immense  extension  and  increase  of  corporate 
bodies  in  modern  times,  the  vast  variety  of  purposes  for  which  they 
are  created,  the  complication  of  circumstances  under  which  they  are 
to  act,  the  liability  to  error  in  the  formation  of  prospective  plans  as 
to  detail,  and  the  ever  arising  improvements  in  the  means  and 
appliances  of  mechanics  and  science,  it  would  seem  that  public 
convenience  and  policy,  as  well  as  good  sense  and  justice,  require 
that,  within  the  limits  of  a  substantial  adherence  to  purpose,  the 
empowering  clauses  of  incorporating  instruments  should  be  con- 
strued largely  and  ^liberally,  so  as  not  to  defeat  the  purpose  by  a 
too  narrow  restriction  of  the  means.  It  must  be  remembered  that 
no  question  here  arises  on  the  clauses  giving  compulsory  powers, 
as  to  the  construction  of  which  different  considerations  would 
arise :  they  are,  in  theory,  no  necessary  part  of  an  incorporating 
Act ;  a  Railway  Act  might  be  supposed  to  pass  without  any,  incor- 
porating the  Company  for  the  purpose  of  carrying  a  railway  from 
A.  to  B.,  and  specifying  Blackacre  as  the  land  through  w^hich  it  was 
to  pass  in  a  particular  part:  the  question  is.  Would  the  Company 
cease  to   have  a  corporate  capacity,  with  the  usual  incidents  of 
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powers  to  bind  minorities  and  to  make  valid  contracts,  in  respect  to 
a  passage  at  that  part  through  Whiteacre,  a  convenient  close  for 
the  purpose,  and  neighbouring  to  Blackacre,  if  it  were  found  that 
it  could  not  conveniently  pass  through  Blackacre.  It  seems  to  me 
this  could  not  be  maintained. 

If  now  we  apply  these  considerations  to  the  case  before  us,  it 
seems  to  me  that  the  plea  is  bad  on  the  second  ground  also.  The 
thing  contemplated  by  the  defendants  is  a  change  in  the  exact  spot 
at  which  they  are  to  cross  the  river.  The  spot  laid  down  in  the 
Parliamentary  plans  it  is  found  to  be  impracticable,  or  very  difficult 
to  cross  at ;  the  object  is  to  carry  their  line  to  the  original  terminus, 
Le.  to  make  the  proposed  railway,  with  this  deviation,  which  they 
have  the  means  of  doing  without  recourse  to  any  compulsory 
powers.  The  plea  relies  only  on  what  appears  on  the  face  of  the 
articles  of  agreement,  and  on  the  allegations  before  stated  ;  it  does 
not  aver  the  dissent  of  a  single  landholder,  or  shareholder,  nor  that 
the  change  of  site  is  substantial  in  point  of  amount,  or  practically 
inconvenient  to  any  one. 

The  objection  then  stands  simply  on  the  fact  of  a  change ;  a  foot 
would  support  it  as  well  as  a  mile :  any  of  these  matters  which  the 
plea  omits  to  allege  would  have  been  material  and  traversable ;  and 
whatever  presumptions  may  be  drawn  as  to  them  must  be  drawn 
against  the  pleader.  Is  then  an  agreement  by  which  the  Company 
binds  itself  to  the  payment  of  money,  unless  they  perform  within  a 
given  time  a  part  of  the  works  lawful  in  itself,  and  necessary  to  the 
proper  carrying  out  of  this  changed  mode  of  completing  their  rail- 
way (the  stipulation  being  made  to  a  party  which  might  obstruct 
them  in  their  doing  it  at  all),  beyond  their  powers,  any  more  than 
a  contract  would  have  been  for  the  purchase  of  land  necessary  for 
the  same  purpose  from  an  owner,  who  could  not  be  compelled,  but 
.  was  willing,  to  convey  it  to  them  ?  I  think  it  is  not.  It  will  be 
observed  that  I  introduce  such  qualifications  as  neighbourhood, 
convenience,  consent  and  so  on ;  and  I  do  so  because,  in  all  these 
cases  of  a  change  of  means  with  a  preservation  of  the  purpose,  I 
think  the  validity  of  the  proceeding  might  depend  on  them,  as 
between  the  governing  body  and  the  shareholders,  or  a  minority,  in 
a  court  of  equity. 

This  opinion,  if  sanctioned  by  the  Court,  would  entitle  the 
plaintiffs  to  the  general  judgment  of  the  Court.  But,  if  it  be 
necessary  to  decide  on  the  two  repUcations  which  follow  the 
demurrer  to  the  plea,  I  think  the  first  is  bad.     The  defendants  have 
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alleged  the  pier  to  be  placed  in  a  navigable  river,  and  to  be  a 
nuisance,  and  the  works,  being  on  a  site  not  within  the  Parliamen- 
tary plans,  to  be  unauthorized  by  any  Act  of  Parliament.  The 
plaintiffs,  admitting  all  this,  merely  reply  that  the  pier  and  bridge 
were  necessary  to  be  so  ^erected  and  placed  for  the  purpose  of  com- 
pleting the  works  authorized  to  be  made.  But  this  is  too  large ;  if 
this  could  be  maintained,  it  would  enable  the  Company  to  take  land, 
or  do  any  act  necessary  for  their  purpose,  even  unlawful  in  itself, 
without  complying  with  the  provisions,  and  beyond  the  limitations 
of  their  Act. 

I  think,  also,  that  the  last  replication  is  bad.  To  give  it  any 
sense,  it  must  be  taken  that  the  articles  of  agreement,  when  made, 
were  unconditionally  for  the  doing  of  things  either  unlawful,  or 
beyond  the  powers  of  the  covenantors;  but  that  they  are  to  be 
legalised  because  they  contemplated  the  procuring  of  an  Act  to 
authorize  them,  and  that  such  Act  was  procured  within  such  time 
that  the  things  might  be  done  within  the  time  specified  in  the 
articles.  But  the  plaintiffs  do  not  allege,  nor  could  they,  that  the 
Act  either  legalised  the  articles,  or  was  retrospective  as  to  the  things 
to  be  done  under  them.  The  Act  itself,  therefore,  has  no  operation 
on  the  character  of  either,  when  made  or  stipulated  for :  and,  if  a 
party  bind  himself,  at  all  events,  to  do  an  act  unlawful  itself,  it  will 
not  be  the  less  unlawful  because  he  at  the  same  time  binds  himself 
to  endeavour  to  procure  an  Act  of  Parliament  by  which  it  shall  be 
legalised. 

Lord  Campbell,  Ch.  J.: 

I  am  of  opinion  that  the  defendants  are  entitled  to  judgment 
upon  each  of  the  demurrers  joined  on  this  record. 

We  cannot  be  influenced  by  the  consideration  whether  the  defence 
set  up  is  becoming  or  ungracious,  being  bound  to  decide  the  case 
according  to  the  strict  rules  of  law. 

The  action  is  brought  upon  a  deed  whereby  the  defendants 
covenanted  that  they  should  forfeit  and  pay  *to  the  plaintiffs  the 
sum  of  1,000Z.  on  failure  to  erect  certain  works  within  a  given  time. 
The  defendants  plead  only  one  plea,  which  is  in  excuse  of  perform- 
ance, on  the  ground  that  the  covenant  was  illegal. 

The  following  appear  to  me  to  be  the  material  facts,  alleged  by 
the  plea,  and  admitted  by  the  demurrer.  The  defendants,  being 
authorized  by  an  Act  of  Parliament  to  construct  a  railway  bridge 
across  the  public  navigable  Yare  at  a  place  specified  by  the  Act, 
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attempted  to  do  so,  but  encountered  such  difficulties  from  the  want 
of  a  good  foundation  that  they  abandoned  this  attempt,  and,  without 
the  authority  of  any  Act  of  Parliament,  began  to  construct  a  bridge 
across  another  part  of  the  Yare,  by  erecting  a  pier  in  the  bed  of  the 
river.  This  pier  so  erected  was  a  public  nuisance,  and  an  obstruc- 
tion to  the  navigation  of  the  said  river.  Thereupon  the  Corporation 
of  Norwich,  and  some  inhabitants  of  Norwich,  preferred  an  indict- 
ment against  the  authors  of  the  nuisance,  complaining  of  it  only  as 
a  public  nuisance  to  the  injury  of  all  the  Queen's  subjects  having 
occasion  to  navigate  the  river.  This  indictment  was  found  by  a 
grand  jury  of  the  county  of  Norfolk,  and,  being  removed  by  certiorari 
into  the  Court  of  Queen's  Bench,  was  depending  when  the  deed 
declared  upon  was  executed.  By  this  deed  the  plaintiffs  covenanted 
that  they  would  allow  the  pier  to  remain  in  the  river  where  it  stood ; 
and  the  defendants  covenanted  that  they  would,  at  their  expense, 
within  twelve  calendar  months,  execute  certain  works  to  complete 
the  bridge  of  which  the  pier  was  to  be  part,  so  as  that,  when  the 
whole  was  completed,  the  navigation  of  the  river  would  not  be 
obstructed,  and  that  the  defendants  would  use  their  best  endeavours 
to  obtain  an  Act  of  Parliament  for  sanctioning  the  works  ^proposed 
to  be  constructed.  Then  followed  the  covenant  upon  which  the 
action  is  brought,  that,  provided  the  pier  and  the  works  connected 
with  the  bridge  should  be  continued  and  completed,  without  impedi- 
ment, from  the  corporation  or  the  inhabitants  who  concurred  in 
preferring  the  indictment,  then,  whether  the  Act  of  Parliament 
should  be  obtained  or  not,  if  the  works  stipulated  for  should  not  be 
completed  in  twelve  calendar  months,  the  defendants  should  forfeit 
and  pay  to  the  plaintiffs  the  sum  of  1,0002.,  to  be  recoverable  in  the 
nature  of  liquidated  damages.  The  plea  further  alleges  that  the 
stipulated  works  were  such  as  were  not  authorized  by  any  Act  of 
Parliament. 

I  am  of  opinion  that  the  plea  is  good,  the  action  being,  as  it  seems 
to  me,  to  recover  a  penalty  for  non-performance  of  an  illegal 
covenant.  Looking  to  the  whole  of  the  agreement  between  these 
parties,  I  cannot  construe  the  effect  of  it  to  be  that  the  defendants 
were  to  complete  the  bridge  if  they  could  obtain  an  Act  of  Parlia- 
ment to  authorize  them  to  do  so,  and,  if  not,  they  would  pay  1,0002. 
to  the  plaintiffs  for  abstaining  from  prosecuting  the  indictment 
(supposing  that  this  construction  would  legalise  the  agreement). 

The  covenant  of  the  defendants  to  construct  the  bridge,  and  to 
complete  the  works  within  twelve  calendar  months,  is  independent 
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and  absolute.  Instead  of  waiting  for  an  Act  of  Parliament  to 
legalise  the  construction  of  the  bridge,  they  were  to  proceed  with  it 
forthwith,  or  with  all  practicable  expedition.  Further,  the  defen- 
dants covenanted  to  pay  the  1,0001.  whether  the  Act  of  Parliament 
agreed  to  be  obtained  should  be  obtained  or  not,  if  the  works  were 
not  completed  within  the  stipulated  time ;  and,  if  the  works  should 
be  completed  *within  the  stipulated  time,  without  any  Act  of  Parlia- 
ment being  obtained,  the  defendants  were  to  pay  nothing  to  the 
plaintiffs.  Therefore  I  do  not  see  how  this  can  be  construed  into 
an  engagement  to  do  the  works,  only  if  an  Act  of  Parliament  could 
be  obtained,  and,  if  an  Act  of  Parliament  could  not  be  obtained,  so 
that  the  works  could  not  be  done,  then  to  pay  the  plaintiffs  1,000Z. 
I  must  likewise  point  out  that  the  1,000Z.  was  to  be  forfeited  by 
them,  and  was  to  be  recoverable  "as  for  and  in  the  nature  of 
liquidated  damages."  Damages !  For  what  ?  For  breach  of  their 
covenant  to  construct  the  bridge  and  to  finish  the  works  within 
twelve  calendar  months. 

Then  was  this  a  legal  covenant  ?  If  it  had  been  performed,  the 
defendants  would  have  been  guilty  of  an  indictable  offence.  They 
would  have  continued  the  pier.  What  would  be  the  effect  of 
the  other  works  connected  with  it  we  need  not  inquire,  the  pier 
itself  being  ''  a  public  and  common  nuisance,  and  an  obstruction 
to  the  navigation  of  the  said  river."  So,  if  there  was  clear 
illegality  in  the  act  to  be  done  by  the  defendants,  there  is  no 
occasion  to  consider  how  far  it  was  legal  on  the  part  of  the  plain- 
tiffs to  compromise  an  indictment  for  the  public  offence  which  they 
had  prosecuted.  Now  I  cannot  bring  myself  to  doubt  that, 
irrespective  of  the  covenant  contained  in  the  deed  to  endeavour 
to  obtain  an  Act  of  Parliament,  the  covenant  to  proceed  with  the 
construction  of  the  bridge  must  have  been  illegal.  Is  it  then  to  be 
presumed  that  an  Act  of  Parliament  would  be  obtained?  But, 
says  my  brother  Maulb  in  McGregor  v.  The  Dover  and  Deal 
Railway^  <tc.  Company  (i),  *"You  cannot  presume  that  an  Act  of 
Parliament  would  be  got  to  authorize  that  which  is  illegal  ?  "  In 
that  case,  the  argument  that  the  contract  questioned  was  not  malum 
in  Be  was  urged  in  vain :  and  I  conceive  that,  where  a  covenant 
implies  any  breach  of  the  law  of  the  land,  courts  of  justice  have 
no  power  to  give  it  validity,  although  the  breach  of  the  law  may  be 
considered  a  little  one,  and  although  it  may  be  thought  that  the  full 
performance  of  the  covenant  might  upon  the  whole  be  beneficial  to 
(1)  22  L.  J.  a  B.  70 ;  rep.  from  18  Q.  B.  618,  88  B.  B.  715. 
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the  public.  The  doctrine  of  compensation  has  not  hitherto  been 
applied  in  such  a  case  to  justify  a  public  nuisance  :  and  I  have  not 
before  heard  it  suggested  that,  without  the  authority  of  Parlia- 
ment, the  passage  of  ships  up  and  down  a  navigable  river  could  be 
obstructed  for  a  given  period  by  works  which  might  afterwards 
enable  ships  to  navigate  the  river  with  increased  facility.  The 
consent  of  the  Lords  of  the  Admiralty  and  of  the  riparian  pro- 
prietors, said  to  have  been  obtained,  could  not  supersede  the 
necessity  for  the  authority  of  the  Legislature. 

If  the  agreement  would  have  been  illegal  without  the  covenant 
to  apply  for  an  Act  of  Parliament,  I  do  not  see  how  that  covenant 
purges  the  illegality.  The  Legislature  very  readily  grants  authority 
to  construct  railroads  and  to  improve  navigable  rivers ;  but  that 
practice  cannot  dispense  with  the  necessity  for  actually  obtaining 
the  authority ;  and  the  intention  to  ask  for  it  can  have  still  less 
effect  where  a  determination  is  manifested  to  proceed,  even  if  it 
should  be  refused. 

Assuming  now  that  the  covenant  of  the  defendant  to  continue 
the  nuisance  and  to  complete  the  works  is  illegal,  does  it  not  follow 
that  the  action  cannot  be  maintained  to  recover  the  1,0002.,  the 
1,000/.  being,  by  *the  express  words  of  the  deed,  as  well  as  from 
the  apparent  nature  of  the  transaction,  liquidated  damages  for 
breach  of  the  covenant  ?  If  an  action  had  been  brought  merely 
for  breach  of  the  covenant  to  complete  the  works,  the  illegality  of 
that  covenant  would  have  afforded  a  defence.  A  transgression  of 
the  law  cannot  be  the  foundation  of  an  action.  The  covenant  being 
illegal,  the  covenantee  can  as  little  maintain  an  action  for  breach  of 
it  as  he  can  file  a  bill  in  equity  for  a  specific  performance  of  it : 
and,  if  the  covenant  be  fortified  by  a  clause  for  payment  of  a 
specific  sum  of  money  in  case  of  non-performance,  an  action  to 
recover  this  money  can  no  more  be  maintained  than  an  action  for 
unliquidated  damages  alleging  only  that  the  covenant  to  do  the 
illegal  act  has  been  broken.  In  principle,  I  do  not  see  how  the 
present  case  is  to  be  distinguished  from  an  action  by  A.  against  B. 
to  recover  1,0002.,  B.  having  covenanted  with  A.  that  within  twelve 
calendar  months  he  would  murder  C,  and  that,  on  failing  to  do  so, 
he  would  forfeit  and  pay  to  A.  1,0002.  as  liquidated  damages,  the 
declaration  alleging  that,  although  B.  did  not  murder  C.  within  the 
twelve  calendar  months,  he  had  not  paid  A.  the  1,0002. 

Another  ground  on  which  I  think  that  this  covenant  is  void, 
irrespective  of  its  leading  to  the  commission  of   an  indictable 
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offence,  is,  that,  with  the  knowledge  of  the  covenantees,  it  was 
ultra  vires  of  the  directors  to  bind  the  Company  by  each  a 
covenant. 

This  Company  is  established  by  public  Act  of  Parliament  to 
make  and  maintain  a  railway  in  a  specified  line  between  certain 
specified  termini.  The  directors,  who  are  to  contract  in  the  name 
of  the  Company,  and  to  affix  the  seal  of  the  Company  to  deeds, 
have  certain  ^duties  cast  upon  them,  and  certain  limited  powers 
vested  in  them,  for  the  performance  of  these  duties.  They  have 
certain  powers  unconnected  with  locality:  but  they  have  other 
powers  which  may  be  denominated  territorial ;  and  these  can  only 
be  exercised  within  the  area  specified  by  the  Act  of  Parliament 
creating  the  Company.  They  cannot  lawfully  extend  the  railway 
beyond  the  prescribed  limits,  or  alter  (except  according  to  a 
restricted  power  of  deviation)  the  line  in  which  it  is  to  be 
constructed. 

This  Company  had  power  to  erect  a  bridge  across  the  river  Yare 
at  a  particular  place  fixed  by  the  Act  of  Parliament ;  but  they  had 
no  power  to  erect  a  bridge  at  another  place,  beyond  the  specified 
limits,  across  the  river  Yare,  more  than  across  the  river  Tyne. 
These  limits  were  well  known  to  the  mayor,  aldermen,  and  citizens 
of  Norwich  ;  and  the  deed  itself,  upon  the  face  of  it,  clearly  shows 
that  the  place  where  the  pier  had  been  erected  in  the  Yare, 
obstructing  the  navigation  of  the  river,  was  beyond  these  limits. 
They  nevertheless  covenant  that,  beyond  these  limits,  they  will, 
without   the  authority  of  Parliament,  construct  a  bridge   over  a 
public  navigable  river  within  a  given  period,  and  that,  if  they  do 
not,  they  will  pay  to  strangers  the  sum  of  1,0002.    I  do  not  think 
that  the  case  of  purchasing  a  piece  of  land  for  the  enlargement  of 
a  terminus,  or  any  agreement  for  furthering  the  legitimate  objects 
of  the  Company,  which  may  lawfully  be  carried  into  eflfect  without 
the  special  authority  of  Parliament,  will  afford  any  analogy  for  the 
decision  of  this  case,  where  the  covenant  cannot  lawfully  be  per- 
formed without  the  special  authority  of  Parliament    No  considera- 
tion for  this  payment  appears ;  and  if  the  sum  had  been  100,0001. 
it  would  not  have  been,  on  the  face  of  the  deed,  more  *objectionable. 
But  such  a  payment  seems  contrary  to  the  principle  that  the  powers 
of  railway  directors  are  limited  to  the  purposes  for  which  the  Com- 
pany was  established,  and  that  the  funds  of  the  Company  must  be 
used  only  for  these  purposes. 

Although  the  agreement  be  under  seal,  we  may  examine  to  see 
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whether  there  was  any,  and  what,  consideration  for  the  contract  to 
pay  money,  when  we  are  to  determine  whether  the  contract  was  or 
was  not  ultra  vires.  The  mere  circumstance  of  a  covenant  by 
directors  in  the  name  of  the  Company  being  idtra  vires,  as  between 
them  and  the  shareholders,  does  not  necessarily  disentitle  the 
covenantee  to  sue  upon  it.  For  example,  if  the  directors  of  a 
Railway  Company  were  to  enter  into  a  contract  under  the  seal  of 
the  Company  for  the  purchase  of  a  large  quantity  of  iron  rails  and 
to  pay  for  them  at  a  fixed  price,  as  the  vendor  had  reasonable 
ground  for  supposing  that  the  rails  were  wanted  for  the  purpose  of 
the  railroad,  it  would  be  no  defence  to  an  action  for  the  price,  or  for 
not  accepting  them,  that  the  rails  were  illegally  purchased  on  specu- 
lation, to  be  resold  by  the  directors  for  their  own  profit.  But 
suppose  that  the  directors  of  a  Railway  Company  should  purchase 
a  thousand  gross  of  green  spectacles,  as  a  speculation,  and  should 
put  the  seal  of  the  Company  to  a  deed  covenanting  to  pay  for  these 
goods,  here  would  be  a  clear  excess  of  authority  on  the  part  of  the 
directors ;  this  excess  of  authority  would  necessarily  be  known  to 
the  covenantee ;  and,  he  being  in  pari  delicto,  I  conceive  that  the 
maxim  would  apply  potior  est  conditio  possidentis.  This  would  be  an 
illegal  contract  to  misapply  the  funds  of  the  Company ;  and  the 
illegality  might  be  set  up  as  a  defence.  So,  if,  without  any  con- 
sideration ^whatever,  the  directors  of  a  Railway  Company  were  to 
put  the  Company's  seal  to  a  deed  covenanting  to  pay  a  mere  stranger 
1,0002.,  this  would  be  tdtra  vires,  to  the  knowledge  of  the  covenantee, 
and  he  could  not  maintain  an  action  to  recover  the  1,000{.  from  the 
fands  of  the  Company  in  fraud  of  the  shareholders.  When  the 
excess  of  authority,  with  the  knowledge  of  both  parties,  is  shown  by 
plea,  this  joint  violation  of  the  law,  I  apprehend,  is  a  bar  to  the  action. 
It  has  been  contended,  I  am  aware,  that  the  deeds  of  such  Com- 
panies are  to  be  treated  like  the  deeds  of  individuals  or  of  common 
partnerships.  But  there  seems  to  be  an  essential  distinction  between 
them.  The  individual  may  do  what  he  likes  with  his  own  ;  and  he 
may  bind  himself  by  a  deed  disposing  of  his  property,  however 
capriciously,  and  without  any  consideration,  so  that  no  fraud  has 
been  practised  upon  him.  In  such  a  case,  want  of  consideration  is 
immaterial;  no  one  is  injured;  and  there  is  no  illegality  to  be 
pleaded.  "  To  look  upon  a  Railway  Company,"  says  Lord  Lanodalb, 
in  Colman  v.  Easteim  Counties  Railway  Company  (1),  **in  the  light  of 


Match  op 
Norwich 

Norfolk 
Railway 
Company. 


[  ♦*44  ] 


(1)  76  B.  E.  78,  83  (10  Beav.  1,  14). 


550 


1855.    Q.  B.    4  EL.  &  BL.  444—446. 


[R.R. 


Mayor  of 
Norwich 

Norfolk 
Railway 

Ck>MPANY. 


r  '^s  ] 


[  '^^e  ] 


a  common  partnership,  and  as  snbject  to  no  greater  vigilance  than 
common  partnerships  are,  would,  I  think,  be  greatly  to  mistake  the 
functions  which  they  perform,  and  the  powers  which  they  exercise 
of  interference,  not  only  with  the  public,  but  with  the  private  rights 
of  all  individuals  in  this  realm.  We  are  to  look  to  these  powers  as 
given  to  them,  in  consideration  of  a  benefit  which,  notwithstanding 
all  other  sacrifices,  it  is  to  be  presumed  and  hoped,  on  the  whole, 
will  be  obtained  by  the  public ;  *'  '^  and  I  am  clearly  of  opinion,  that 
the  *powers  which  are  given  by  an  Act  of  Parliament  like  that  now 
in  question,  extend  no  farther  than  is  expressly  stated  in  the  Act,  or 
is  necessarily  and  properly  required  for  carrying  into  effect  the 
undertaking  and  works  which  the  Act  has  expressly  sanctioned." 
The  same  learned  Judge,  in  answer  to  an  argument  that  the  directors 
may  apply  the  funds  of  the  Company  as  they  please,  so  that  their 
object  is  to  increase  the  traflSc  upon  the  railway,  and  thereby  to 
increase  the  profits  of  the  shareholders,  exclaims,  *'  surely  that  has 
nowhere  been  stated ;  there  is  no  authority  for  saying  anything  of 
that  kind  "  (i).  "  Unless  acts  so  done  can  be  proved  to  be  in  con- 
formity with  the  powers  given  by  the  statutes  under  which  those 
acts  are  done,  they  furnish  no  authority  whatever.*' 

The  equity  reports  abound  with  cases  in  which  injunctions  have 
been  granted  against  the  application  of  tbe  funds  of  such  Companies 
to  purposes  not  authorized  by  the  Acts  of  Parliament  creating  them, 
although  professedly  for  the  benefit  of  the  shareholders:  and  I 
apprehend  that  a  contract,  against  the  performance  of  which  an 
injunction  would  be  granted  in  equity,  must  be  considered  illegal 
and  void  at  law,  on  proof  that,  to  the  knowledge  of  both  parties,  it  is 
beyond  the  power  of  the  directors,  and  leads  to  a  misapplication  of 
the  funds  of  the  Company.  On  this  principle  proceeded  the  solemn 
decision  of  the  Court  of  Common  Pleas  in  2'he  East  Anglian 
liailxvays  Company  v.  The  Easteiti  Counties  Raibvay  Company  (2), 
where,  a  Railway  Company  having,  by  a  deed  under  their  seal, 
covenanted  with  another  ^Bailway  Company  to  take  a  lease  of  their 
railway,  and  to  pay  the  expenses  incurred  by  them  in  soliciting 
certain  bills  in  Parliament,  which  were  then  pending,  whether 
these  bills  should  pass  into  law  or  not,  and  the  bills  not  having 
been  obtained,  the  covenantees  sought  to  recover  the  amount  of 


(1)  This  citation  is  from  the  judg- 
ment as  reported  in  16  L.  J.  Ch.  78. 
The  passage  in  the  judgment  as 
reported  in  76  R.  E.  84  (10  Beay. 


p.  15),  is  to  the  same  effect,  but  not  in 
the  same  language. 
(2)  87  K.  E.  783  (11  C.  B.  775). 
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these  costs.  It  was  decided  that  the  covenantors  had  a  limited 
authority,  and  were  a  corporation  only  for  making  and  maintaining 
the  railway  sanctioned  by  their  Act,  and  that  the  funds  of  the 
Company  could  only  be  applied  to  these  purposes ;  so  that,  as  the 
contract  sued  upon  was  not  justified  by  the  Act  of  Parliament,  it 
was  consequently  void,  and  could  not  be  made  the  foundation  of  an 
action. 

The  same  principle  was  fully  approved  of  and  was  acted  upon  in 
McGregor  v.  Dover  and  Deal  Railway ^  dc.  Company  0),hy  the  Court 
of  Exchequer  Chamber,  a  court  of  error  whose  judgments  are 
binding  upon  us.  Out  of  respect  to  the  learned  Judges  who  con- 
curred in  that  decision,  I  hope  its  authority  is  not  to  be  impeached 
on  the  ground  that,  after  hearing  counsel  on  both  sides,  and  taking 
a  fortnight  to  consider,  they  delivered  their  judgment  without 
thinking  it  necessary  to  hear  a  reply  from  the  counsel  for  the 
plaintiff  in  error,  in  whose  favour  they  decided. 

I  am  not  aware  that  the  authority  of  this  class  of  cases  has  been 
questioned,  although  Lord  St.  Leonards  has  very  naturally  expressed 
regret  that  covenants  entered  into  deliberately,  and  with  fair  inten- 
tions on  both  sides,  should  be  resisted  on  the  ground  of  ultra  vires, 
a  sentiment  in  which  we  should  all  concur. 

That  very  learned  Judge  (I  think  most  properly,  ♦because  entirely  in 
harmony  with  these  cases)  decreed,  in  Hawkes  v.  The  Eastern  Counties 
Railway  Company  (2),  a  specific  performance  of  an  agreement  between 
a  Railway  Company  and  a  landowner  to  purchase  a  house  and  six 
acres  of  land,  the  directors  of  the  Company  having  ample  power  to 
enter  into  that  agreement.  In  that  very  case,  Oage  v.  Newmarket 
Railway  Company  (a)  being  cited,  in  which  this  Court  had  laid  down 
the  same  doctrine,  his  Lordship  does  not  appear  to  me  to  have 
dissented  to  any  thing  laid  down  in  delivering  the  judgment  of  the 
Court  after  time  taken  to  consider. 

In  South  Yorkshire  Railway  and  River  Dun  Company  v.  Great 
Northern  Railway  Company  {i)  (I  believe  the  most  recent  case  upon 
the  subject)  my  brother  Parke,  after  observing  that  individuals  and 
corporations  which  are  the  creations  of  law  are  bound  by  their 
contracts  as  much  as  all  the  members  of  a  partnership  would  be  by 
a  contract  in  which  all  concurred,  goes  on  to  say :  "  But  where  a 
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corporation  is  created  by  Act  of  Parliament  for  particular  purposes* 
with  special  powers,  then  indeed  another  question  arises,  their  deed, 
though  under  their  corporate  seal,  and  that  regularly  affixed,  does 
not  bind  them,  if  it  appear  by  the  express  provisions  of  the 
statute  creating  the  corporation,  or  by  necessary  or  reasonable 
inference  from  its  enactments,  that  the  deed  was  icZtm  rire«— that 
is,  that  the  Legislature  meant  that  such  a  deed  should  not  be 
made.'*  ''The  question  then  appears  to  me  to  be  simply  this, 
whether  it  can  be  reasonably  made  out  from  the  statute,  that  this 
covenant  is  tdtra  vires,  or,  in  other  words,  forbidden  to  be  entered 
into  by  either  the  plaintiffs  or  defendants." 

In  the  present  case  the  Legislature  authorized  the  erection  of  a 
railway  bridge  across  the  navigable  river  Yare  at  a  particular  place ; 
and  the  erection  of  it  would  have  been  lawful,  although  thereby  the 
navigation  of  the  river  might  for  a  time  have  been  obstructed  ;  but 
the  erection  of  such  a  bridge  across  that  river  at  any  other  place 
remained  unauthorized  and  forbidden  as  before  any  Railway  Act  had 
been  passed.  The  erection  of  the  bridge  was  connected  with  the 
railway  and  might  very  probably  be  beneficial  to  the  railway ;  but 
it  was  not  authorized  by  the  Legislature  more  than  a  branch  line 
not  mentioned  in  the  Act.  That  branch  line  as  a  feeder  might  be 
be  very  advantageous  to  the  Company;  yet  the  directors  would 
have  exceeded  their  authority  had  they  entered  into  a  covenant  to 
make  it,  with  a  penalty  to  be  recovered  by  way  of  liquidated 
damages  for  breach  of  the  covenant.  As  of  a  covenant  to  make 
the  unauthorized  branch  line,  so  of  a  covenant  to  erect  the 
unauthorized  bridge.  Where  a  new  work  which  requires  the  autho- 
rity of  Parliament  would  be  advantageous  to  a  Railway  Company, 
the  proper  course  is  to  apply  to  Parliament  for  new  powers,  instead 
of  exceeding  the  powers  which  Parliament  has  conferred. 

For  these  reasons,  I  think  that  on  the  demurrer  to  the  plea 
judgment  ought  to  be  given  for  the  defendants.  I  need  not  remark 
that,  in  considering  the  contract  in  relation  to  the  validity  of  the 
plea,  we  must  have  regard  only  to  the  state  of  things  which  existed 
when  the  articles  were  executed  on  the  25th  day  of  March,  1847. 

If  the  plea  be  valid,  we  must  next  see  whether  either  of  the 
replications  be  a  sufficient  answer  to  it.  The  first  seems  to  me  to 
be  manifestly  insufficient;  for  it  merely  alleges  that  the  works 
mentioned  in  the  plea  were  works  necessary  to  be  so  erected  and 
placed  and  *to  be  executed  and  completed  for  the  purpose  of 
making  and  constructing  the  railway  authorized  to  be  made  by  the 
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Act  of  Parliament.  It  does  not  aver  or  show  that  the  pier  or  the 
new  works  were  authorized  by  the  Act  of  Parliament,  or  traverse 
the  allegation  that  they  were  not  authorized  by  any  Act  of  Par- 
liament. It  may  well  be  that  the  railway  could  not  be  completed 
without  the  new  bridge;  but  this  bridge  was  clearly  out  of  the 
Parliamentary  line  of  railway,  and  not  authorized  by  the  Act. 

The  second  replication  relies  entirely  on  the  14th  section  of  the 
local  Act,  10  &  11  Vict.  c.  xcviii. :  but  this  has  no  retrospective 
operation  to  legalise  the  nuisance  for  which  the  indictment  was  pre- 
ferred, or  to  confirm  the  articles  of  agreement :  and,  if  it  prospec- 
tively authorizes  the  new  works  which  were  in  contemplation,  it  in 
no  way  gives  any  validity  to  the  covenant  sued  upon,  by  which,  if 
those  works  should  not  be  completed  within  a  specified  time,  the  sum 
of  1,0001.  of  the  moneys  of  the  Norfolk  Railway  Company  was  to  be 
paid  to  the  mayor,  aldermen  and  citizens  of  the  city  of  Norwich. 

I  am  therefore  of  opinion  that  upon  the  whole  record  there  ought 
to  be  judgment  for  the  defendants. 
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Afterwards  Sir  F.  KeUy^  for  the  defendants,  applied  that  a 
judgment  might  be  entered,  so  that  the  case  might  be  taken 
into  error. 

Per  Curiam  : 

The  junior  Judge  in  such  circumstances  withdraws  his  opinion. 
There  will  therefore  in  this  case  be  J4idgment  for  the  defendants. 

Judgment  f 01'  the  defendants. 


ROBEETS  V.  PHILLIPS  (1). 


1855. 
Jan,  80. 
(4  El.  &B1.450— 469;  S.  0.  3  C.L.B.  513;  24  L.J.  aB.  171;  1  Jur.N.  8.444;  

24  L.  T.  0.  a  337.)  [  460  ] 

A  testator,  before  1838,  made  his  will  devising  lands.  The  will  was 
written  on  three  sides  of  a  sheet  of  paper ;  on  the  last  was  an  attesting 
clause  subscribed  by  two  witnesses,  and  the  signature  of  the  testator ;  on 
the  second  page  was  written  the  name  of  a  fourth  person,  W.  B. ;  there 
was  nothing  on  the  face  of  the  will  to  indicate  in  what  capacity  W.  B. 
signed  the  will. 

On  the  trial  of  an  ejectment  by  the  devisees  under  this  will,  against  the 
heir-at-law,  parol  evidence  of  the  execution  of  the  instrument  was  given, 
and  the  jury  found  that  W.  B.  "  signed  at  the  same  time  as  the  others,  as 


(1)  Cited,  Phipp9    V.    HaU   (1874) 
L.  B.  3  P.  &  D.  166,  168 ;  followed, 


In  re    StreaUey    [1891]    P.    172,    60 
L.  J.  P.  66. 
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Roberts  an  atteBting  witness,  and  that  the  others  signed  at  the  same  time  with  him," 

^'  and  that  *'  all  three  attested  the  will  as  attesting  witnesses." 

Phillips.  q,j  j^^^^  reserved  to  enter  a  verdict  on  this  finding  for  the  plaintiffs : 

Held,  that  the  will  was  duly  attested  so  as  to  pass  real  estate,  under  the 
Statute  of  Frauds. 
Verdict  entered  for  plaintiffs. 

Ejectment  to  recover  freehold  lands. 

On  the  trial,  before  Alderson,  B.,  at  the  last  Summer  Assizes  for 
Gloucester,  it  appeared  that  plaintiffs  claimed  as  devisees  of 
William  Turner,  defendants  as  his  heirs-at-law ;  and  the  only  ques- 
tion was  whether  a  will  executed  by  William  Turner  in  1828  was 
"  attested  and  subscribed  in  the  presence  of  the  said  devisor  by 
three  or  four  credible  witnesses"  within  the  meaning  of  the 
Statute  of  Frauds,  29  Car.  II.  c.  8,  s.  6. 

The  instrument  itself  was  written  on  three  sides  of  a  sheet  of 
paper.  At  the  end  of  the  will,  about  half  way  down  the  third 
sheet,  was  an  attesting  clause,  by  the  side  of  which  was  the 
testator's  mark,  and  below  which  attesting  clause  were  the  name  of 
Edward  Thomas  Bliss  and  the  mark  of  Benjamin  Stephens.  Below 
the  mark  of  Stephens  was  a  flourish  filling  up  part  of  the  vacant 
space.  The  second  page  of  the  will,  when  the  instrument  was 
open,  would  be  seen  at  the  same  time,  with  that  to  which  the 
testator's  mark  was  attached.  It  ended  with  a  description  of  some 
[  ♦451  ]  specific  bequests,  *which  had  been  written  in  double  columns  ;  the 
end  of  the  second  column  did  not  reach  the  bottom  of  the  page ;  and 
in  this  vacant  space  the  name  of  William  Bevan  now  appeared. 

William  Bevan  was  the  only  one  of  the  three  witnesses  alive  at 
the  time  of  the  trial.  He  was  called  as  a  witness,  as  were  several 
other  witnesses  who  saw  the  will  executed,  though  they  did  not  attest 
it.  The  manner  in  which  the  learned  Judge  left  the  case  to  the  jury, 
and  their  finding,  sufficiently  appear  in  the  judgment  of  the  Court. 

Whateley,  for  the  plaintiff,  obtained,  in  last  Michaelmas  Term,  a 

rule  nisi,  pursuant  to  leave  reserved,  to  enter  a  verdict  for  the 

plaintiff.      In  the  same  Term,  Keating  and  Dowdesweli  showed 

cause,  and  Whateley  and  Phipson  were  heard  in  support  of  the 

rule  (i). 

Cur.  adv.  vtdt. 

Lord  Campbell,  Ch.  J.,  in  this  Term  (January  80th),  delivered 
judgment : 
The  plaintiffs  claim  the  house  and  garden,  the  subject  of  this 
(1)  Before  I^rd  Campbell,  Cb.  J.,  Wightman  and  Erie,  JJ. 
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ejectment,  under  the  will  of  William  Turner,  made  on  the  25th  day     Roberts 

of  December,  1828 :  and  the  only  question  is,  whether  this  will  was     Phillips. 

duly  attested  and  subscribed  by  three  witnesses.     No  objection  is 

taken  with  respect  to  two  of  the  witnesses,  Edward  Thomas  Bliss 

and  Benjamin  Stephens ;  but  a  very  serious  difficulty  arises  with 

respect  to  the  third  witness,  William  Bevan.     By  satisfactory 

evidence  adduced  at  the  trial  it  was  proved  that,  when  the  testator 

was  about  to  execute  *the  will,  he  sent  for  William  Bevan  to  be      [  *^^'^  ] 

present  as  a  witness  to  attest  it;  that  William  Bevan,  when  he 

came,  was  asked  by  the  testator  to  attest  it ;  that,  along  with  the 

other  two  witnesses,  he  saw  the  testator  sign  it  and  publish  it  as 

his  will ;  that  all  the  three  witnesses  then  signed  the  will  in  the 

manner  shown  by  the  facsimile  of  the  will  produced  to  us ;  that 

William  Bevan  was  asked  to  sign   his  name  where  his  name 

appears ;  and  that  he  did  so  at  the  same  table  with  the  other  two 

witnesses ;  although  in  what  order  they  signed  was  not  exactly 

recollected.    The  learned  Judge  desired  the  jury  to  find  "  whether 

William  Bevan,  on  the  day  in  question,  saw  the  execution  of  the 

will  by  the  testator  and  by  the  other  two  subscribing  witnesses, 

and  whether  he  wrote  William  Bevan,  where  he  did,  because  he 

was  asked  to  be  a  witness  to  the  will  by  the  testator."    The  jury 

found  their  verdict  in  these  words :  "  We  think  that  William  Bevan 

signed  at  the  same  time  as  the  others,  as  an  attesting  witness,  and 

that  the  others  signed  at  the  same  time  with  him.    We  find  that 

all  three  attested  the  will  as  attesting  witnesses." 

The  learned  Judge  directed  the  verdict  to  be  entered  for  the 
defendants,  who  claim  under  the  heir-at-law,  reserving  leave  to 
move  to  enter  a  verdict  for  the  plaintiffs. 

The  first  objection  taken  to  the  attestation  of  William  Bevan  was 
that  nothing  appears  on  the  face  of  the  will  to  designate  him  as  a 
witness.  But  we  think  that  this  objection  cannot  be  supported,  if 
the  will  can  be  considered  as  subscribed  by  him  within  the  meaning 
of  the  5th  section  of  the  Statute  of  Frauds.  It  never  has  been  *held  [  *453  ] 
that  a  testimonium  clause  is  necessary  under  this  statute,  or  that 
the  witnesses  should  be  described  as  witnesses  on  the  face  of  the 
will.  Nothing  more  is  required  than  that  the  will  should  be  attested 
by  the  witnesses ;  i.e.  that  they  should  be  present  as  witnesses  and 
see  it  signed  by  the  testator,  and  that  it  should  be  subscribed  by 
the  witnesses  in  the  presence  of  the  t-estator ;  i.e.  that  they  should 
subscribe  their  names  upon  the  will  in  his  presence.  Even  where 
a  will  is  to  be  executed  and  attested  under  a  power  in  similar  terms. 
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RoBKBTs      the  House  of  Lords,  in  Burdett  v.  Doe  d.  Spilsbury  (l),  expressed  a 

Phillips.     ^^^^^  opinion  that,  if  in  point  of  fact  the  will  was  executed  in  the 

presence  of  witnesses  as  the   power  required,  and  the  witnesses 

were  proved  simply  to  have  subscribed  their  names  on  the  will,  the 

will  would  be  valid. 

A  much  more  serious  objection  was  then  relied  upon,  that, 
from  the  place  in  which  William  Bevan's  name  appears,  the  will 
cannot  be  considered  subscribed  by  him  within  the  meaning  of  the 
statute. 

It  is  a  most  remarkable  circumstance  that  no  case  is  to  be  found 
in  the  books  with  regard  to  the  part  of  the  paper  where  the  attesting 
witnesses  to  the  will  ought  to  sign  their  names.  The  only  vestige 
of  authority  relied  upon  is  the  reasoning  of  the  Court  in  the  case  of 
Lemayne  v.  Stanley  (2).  There,  a  testator,  who  himself  wrote  his 
will,  began  it  thus:  ''I,  John  Stanley,  &c.";  and,  according  to  the 
[  •454  ]  report,  it  was  held  ''  to  be  a  good  will ;  for  ♦being  written  by  him- 
self, and  his  name  in  the  will,  it  is  a  sufficient  signing  within  the 
statute,  which  does  not  appoint  where  the  will  shall  be  signed,  in 
the  top,  bottom,  or  margin,  and  therefore  a  signing  in  any  part  is 
sufficient."  But  neither  does  the  statute  appoint  where  the  will 
shall  be  subscribed  by  the  attesting  witnesses;  and  therefore  a 
subscribing  in  any  part  may  be  sufficient.  None  of  the  Judges  in 
that  case  intimate  an  opinion  that  the  same  sense  may  not  be  given 
to  the  word  "  subscribe  "  as  to  the  word  **  sign  "  ;  and  it  is  difficult 
to  conceive  any  reason  that  should  have  induced  the  Legislature  to 
require  the  signature  of  the  witnesses  to  be  at  the  bottom  of  the 
will  while  permitting  the  signature  of  the  testator  to  be  at  the  top 
of  it.  The  case  cited  from  2  Robertson  (8)  is  entitled  to  no  weight, 
as  there  an  intention  evidently  existed  that  both  will  and  codicil 
should  be  separately  signed  and  attested. 

Unassisted  by  authority,  we  are  therefore  called  upon  to  put  a 
construction  for  the  first  time  on  the  words  of  the  statute ;  and  the 
question  is  one  of  the  utmost  importance,  the  new  Wills  Act,  7 
Will.  IV.  &  1  Vict.  c.  26,  s.  9,  enacting  that  the  signature  of  the  testator 
shall  be  made  or  acknowledged  by  him  *'  in  the  presence  of  two  or 
more  witnesses  present  at  the  same  time,  and  such  witnesses  shall 
attest  and  shall  subscribe  the  will  in  the  presence  of  the  testator/* 
without  any  further  direction  as  to  the  place  where  the  witnesses 
shall  sign  their  names,  although  minute  directions  are  given  as  to 

(1)  69  B.  B.  105  (10  CI.  &  Fin.  340).  (3)  In  the  Qood*  of  Taylor,  2  Rob. 

(2)  3  Lev.  1.  411. 
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the  locality  of  the  signature  of  the  testator  by  this  Act,  and  by  the     Robebts 
amending  Act,  15  &  16  Vict.  c.  24.  Phillips 

On  the  part  of  the  defendants  it  is  powerfully  urged  that  the  [  ^^^  3 
primary  meaning  of  the  word  ''  subscribed  "  is  "  written  under  " ;  that 
it  must  here  mean  *' written  under*'  the  concluding  words  of  the  will, 
and  the  signature  of  the  testator;  that  this  meaning  is  emphatically 
to  be  given  to  the  word  '*  subscribed  "  in  this  section  of  the  Statute 
of  Frauds,  from  the  words  which  require  only  signing  by  the 
testator;  and  that  the  signature  of  the  names  of  the  witnesses 
ought  to  be  so  affixed  to  the  instrument  as  effectually  to  prevent  any 
spurious  addition  to  it  after  it  has  been  executed.  But  we  are  bound 
to  consider  whether  the  Legislature  did  here  use  the  word  exclusively 
in  its  primary  and  strict  sense,  and  whether  this  construction 
would  not  in  many  cases  defeat  the  real  object  of  the  enactment, 
by  nullifying  wills  which  the  Legislature  intended  to  be  valid. 

The  first  meaning  given  by  Dr.  Johnson  for  **  subscribe*'  is  "to 
give  consent  to,  by  underwriting  the  name : "  but  the  second  is 
much  more  extensive :  "to  attest  by  writing  the  name,"  an  example 
being  given  from  Whitgift,  "  their  particular  testimony  ought  to 
be  better  credited,  than  some  other  subscribed  with  an  hundred 
hands,"  where  it  is  quite  clear  that  the  locality  of  the  signature  is 
wholly  disregarded.  Again,  Bichardson,  a  high  authority  upon 
such  matters,  among  other  meanings  of  "  subscribe,"  gives  "  to 
sign  it  (in  witness  or  attestation) ;  to  assent  or  consent ;  to  witness 
or  attest."    He  gives,  as  examples :  from  "  Samson  Agonistes  " : 

'*  Tet  Hope  would  fain  subscribe,  and  tempts  belief ; " 

and  from  Smith's  "  Wealth  of  Nations  " — **  In  1698,  a  proposal  was 
made  to  Parliament  of  advancing  two  ^millions  to  Government  at      [  *456  ] 
8  per  cent,  provided  the  subscribers  were  erected  into  a  new  East 
India  Company,  with  exclusive  privileges." 

Many  familiar  instances  might  be  given  in  which  "  subscribe  " 
IB  used  merely  to  denote  a  signing  of  the  name  without  any  refer- 
ence to  the  part  of  the  paper  on  which  the  name  is  written. 

After  satisfactory  proof  that  witnesses  were  called  in  by  the 
testator  to  see  him  execute  his  will  and  to  attest  it,  that  they  saw 
him  execute  it,  and  that  they  then  signed  the  will  with  the  inten- 
tion of  attesting  it,  ought  we  to  hold  that  the  will  is  void,  on  the 
ground  that  their  signatures  are  not  under  his  ?  If  "  subscribe  "  is 
taken  in  its  strict  primary  sense,  such  a  will  is  a  nullity.  But 
suppose  that  a  will  is  written  on  a  sheet  of  paper  of  four  pages; 
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RoBEBTs  that  the  will  and  the  testator's  signature  entirely  fill  up  the  first 
Phillips,  three  pages ;  and  that  the  witnesses  write  their  names  at  the  top 
of  the  fourth  page :  is  the  will  properly  attested  ?  The  signatures 
of  the  witnesses  are  not  under  the  testator's ;  and,  literally  speak- 
ing, they  cannot  be  said  to  have  subscribed  the  will.  But  was  it 
meant  by  the  Legislature  that  a  will  so  attested  should  be  void  ? 

Again,  suppose  that  the  will  and  the  signature  of  the  testator 
fill  up  the  whole  of  the  paper  to  the  bottom  of  the  4th  page,  and 
that,  a  wide  margin  having  been  left,  a  regular  testimonium  clause 
is  written  in  the  margin,  either  of  the  4th,  the  3rd,  the  2nd,  or  the 
1st  page,  and  the  witnesses  called  in  by  the  testator  to  attest  his 
will  sign  this,  and  it  is  proved  that  they,  having  been  called  in 
as  witnesses  to  attest  his  will,  after  seeing  him  execute  it,  signed 
[  *^o7  ]  this  testimonium  clause  in  his  presence  *and  at  his  request :  is  this 
will  to  be  nullified  as  not  duly  attested  ?  Is  any  difference  to  be 
made  as  to  whether  the  testimonium  clause  is  written  in  the  margin 
of  the  4th  or  any  of  the  other  pages  ?  And,  if  on  the  margin  of  the 
4th,  whether  it  be  at  the  bottom  of  the  page,  exactly  opposite  the 
signature  of  the  testator,  or  at  the  top  of  the  page,  a  long  way  from 
the  signature  of  the  testator  ?  In  none  of  these  cases  have  the 
witnesses  subscribed  the  will  literally  and  strictly.  But  there  would 
surely  be  great  difficulty  in  holding  that  the  will  is  void  with  a 
regular  testimonium  clause  signed  by  the  witnesses  in  the  margin 
opposite  to  the  signature  of  the  testator ;  and,  if  the  will  would  be 
valid  with  the  testimonium  clause  so  located,  there  would  be  great 
difficulty  in  holding  it  bad  with  the  testimonium  clause  duly  signed 
by  the  witnesses  on  any  other  part  of  the  paper  on  which  it  could 
be  conveniently  and  distinctly  written. 

What  effect  then  arises  from  the  entire  absence  of  a  testimonium 
clause  ?  A  testimonium  clause  not  being  indispensable,  we  conceive 
that  the  absence  of  it  would  only  make  a  difference  in  the  extrinsic 
evidence  which  would  be  required  to  prove  that  the  witnesses  had 
seen  the  testator  execute  the  will,  and  that  they  signed  it  with  the 
intention  of  attesting  it  at  his  request  and  in  his  presence.  Clear  and 
satisfactory  proof  must  be  given  upon  these  points  :  but,  such  proof 
being  given,  we  think  the  will  ought  to  be  held  valid,  although  the 
signature  of  the  witnesses  is  not  under  the  signature  of  the  testator. 

We  do  not  overlook  the  danger  of  fraud  from  our  construction  of 

the  statute :  but  this  danger  cannot  be  so  considerable  as   that 

[  *458  ]       which  arises  from  allowing  a  will  *to  be  written  on  several  pages  or 

pieces  of  paper,  one  signature  of  the  testator  being  held  sufficient : 
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and  it  may  be  observed  that  forged  and  fraudulent  wills  are  almost      Roberts 
always  upon  the  face  of  them  rigidly  regular  and  formal.     But,     Phillips. 
from  a  contrary  construction,  we  see  a  certainty  of  honest  and 
proper  wills  being  nullified,  when  all  the  requisites  of  the  law  have 
been  substantially  complied  with.     In  the  present  instance,  no 
doubt  is  cast  on  the  sincerity  of  the  transaction ;    the  will  was 
executed  in  the  presence  of  the  three   witnesses:   they   were  all 
requested  by  the  testator  to  attest  it :  they  all  signed  it  in  his 
presence,  with  the  intention  of  attesting  it :  the  reason  why  Bevan 
did  not  sign  immediately  under    Stephens  may  have  been  the 
flourish  which  follows  Stephens's  mark ;  the  place  where  Bevan's 
name  appears  may  have  been  considered  the  most  convenient  place 
for  his  signature ;  and  all  the  parties  concerned  might  not  unreason- 
ably suppose   that    the    teativionium  clause  comprehended  him, 
although  his  signature  is  not  in  a  direct  line  with  the  signature  and 
mark  of  the  other  two  witnesses.    Any  symbol  or  line  marked  with 
pen  and  ink  upon  the  will  at  the  time  when  it  was  executed,  to 
connect  the  signature   of   William  Bevan  with  ^the  testimonium 
clause,  would  probably  be  held  to  remove  the  objection ;  and  the 
evidence  given  to  the  satisfaction  of  the  jury,  of  the  actual  attesta- 
tion and  subscription   by  William  Bevan,  seems  to  render  this 
unnecessary.    "  Every  presumption,"  says  Lord  Mansfield,  '*  ought 
to  be  made  by  a  jury,  in  favour  of  such  a  will,  where  there  is  no 
doubt  of  the  testator's  intention:  "  Bond  v.  Seawell  (i). 

If  the  Legislature  in  its  wisdom  should  think  that  the  signatures  [  459  ] 
of  the  witnesses  should  be  put  upon  the  same  footing  with  the 
signature  of  the  testator,  they  ought  to  use  express  language  to 
indicate  this  intention.  The  mere  requisition  that  the  will  shall  be 
subscribed  by  the  witnesses,  we  think,  is  complied  with,  by  the 
witnesses  who  saw  it  executed  by  the  testator  immediately  signing 
their  names  on  any  part  of  it  at  his  request,  with  the  intention  of 
attesting  it.  If  the  proposed  change  is  to  be  introduced,  we  may  be 
allowed  respectfuUy  to  express  a  hope  that  it  will  be  accomplished 
more  felicitously  than  was  the  change  as  to  the  signature  of  the 
testator  by  stat.  7  Will.  IV.  &  1  Vict.  c.  26,  the  decisions  upon  which 
nullified  many  sincere  and  seemingly  well  executed  wills. 

Meanwhile  we  have  only  to  say  that,  in  our  opinion,  according  to 
the  Statute  of  Frauds,  this  will  was  well  attested,  and  there  ought 
to  be  judgment  for  the  plaintiffs. 

Rule  absolute. 
(1)  3  Burr.  1773,  1775. 
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1866.  TAYLOB  V.  NE8FIELD. 

Jan,  18 
'  (4  El.  A  BL  462—470 ;  8.  C.  24  L.  J.  a  B.  126 ;  1  Jur,  N.  8.  309.) 

[This  case  related  to  the  right  of  a  defendant  to  sign  judgment  where  the 
plaintiff,  after  a  verdict  for  only  nominal  damages,  did  not  do  so,  and  is  super- 
seded by  the  practice  under  the  Judicature  Acts  and  Kules.  See  Order  XXXYI. 
r.  39.] 


1856.  GOEE  V.  BAKER  (1). 

JaiLj2.  ^^  ^^  ^  gj  470-475 ;  8.  C.  24  L.  J.  a  B.  94 ;  1  Jur.  N.  S.  425.) 

^  ^     J  Declaration  for  money  payable  for  board  and  lodging,  and  upon  several 

other  claims.  Pleas  to  the  whole  action:  (1)  Never  indebted ;  (2)  Set-off 
for  use  and  occupation  and  other  alleged  debts.  Issues  on  the  pleas.  The 
cause  being  referred,  with  power  to  the  Court  to  remit  it  to  the  arbitrator 
in  case  of  the  award  being  objected  to,  the  arbitrator  directed  a  verdict  for 
the  plaintiff  on  the  first  issue,  and  for  the  defendant  on  the  second.  The 
defendant  applied  to  the  arbitrator  to  know  how  much  he  had  allowed  the 
plaintiff  to  deduct  from  the  rent  in  arrear :  the  arbitrator,  in  answer,  stated 
that  he  had  made  only  a  rough  estimate,  finding  that  the  rent  in  arrear  far 
exceeded  the  board  and  lodging,  which,  he  said,  was  the  only  claim  which 
plaintiff  had  made  out.  On  taxation  the  Master  allowed  all  the  plaintiff's 
costs  incurred  in  support  of  any  part  of  his  daim  as  costs  of  the  first  issue : 
The  Court,  on  motion  by  defendant,  referred  the  case  back  to  the  arbi- 
trator, in  order  that  he  might,  if  he  thought  fit,  find  separately  as  to  the 
different  items  contained  in  the  declaration. 

H.  Hawkjas,  in  last  Term,  obtained  a  rule  calling  on  the  plaintiff 
to  show  cause  why  the  certificate  of  the  arbitrator  named  in  the 
rule  made  in  this  cause  should  not  be  set  aside  so  far  as  the  same 
relates  to  the  first  issue ;  and  why  the  matters  referred  in  this  cause 
should  not,  so  far  as  relates  to  the  said  first  issue,  be  remitted  to 
the  reconsideration  and  determination  of  the  said  arbitrator,  with 
the  view  to  the  said  arbitrator's  certifying  specifically  upon  each  of 
the  claims  or  counts  in  the  declaration  mentioned,  and  also  in 
what  sum,  if  any,  he  found  or  finds  the  defendant  to  have  been 
indebted  to  the  plaintiff  in  respect  of  any  or  either  of  such  claims 
or  counts,  upon  the  following  grounds ;  viz. :  First,  that  the 
arbitrator  has  in  his  certificate  omitted  to  find  specifically  upon 
each  of  the  said  claims  or  counts,  and  has  also  omitted  to  find  in 
[  *47i  ]  what  sum  he  finds  that  *the  defendant  was  indebted  to  the  plaintiff ; 
And  that  under  the  special  circumstances  mentioned  in  the  said 
affidavit  such  finding  ought  to  appear  in  the  said  certificate. 

From  the  affidavit  on  which  the  rule  was  obtained,  it  appeared 
that  the  declaration  was  for  work  done  and  materials  provided,  for 

(1)  Cited,  Dinn  v.  Blake  (1875)  L.  B.  10  C.  P.  388,  390,  44  L.  J.  C.  P.  276 
32  L.  T.  489. 
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goods  sold  and  delivered,  for  money  paid,  money  lent,  and  for  the  Gobb 
use  and  occupation  of  certain  rooms  and  apartments  and  furniture  baker. 
of  plaintiff  used  and  enjoyed  by  defendant  and  by  the  permission  of 
plaintiff,  and  for  meat  and  drink,  fire,  candles,  attendance,  goods, 
chattels  and  other  necessaries  by  plaintiff  found  and  provided  for 
defendant  and  a  certain  other  person,  and  on  an  account  stated. 
Particulars  of  demand  were  delivered,  amounting  to  6892.  Sa.  lOd. 
Defendant  pleaded :  (1)  Never  indebted,  (2)  a  set-off :  on  which 
pleas  issue  was  joined  and  taken.  At  the  last  Surrey  Assizes  a 
verdict  was  taken  by  consent  for  plaintiff,  subject  to  a  reference  to 
a  barrister  on  the  usual  terms,  the  costs  of  the  cause  to  abide  the 
event  of  the  award  or  certificate,  and  the  costs  of  the  reference  iand 
award  or  certificate  also  to  abide  such  event,  and  be  taxed  as  costs 
in  the  cause  unless  the  arbitrator  should  otherwise  award :  and  it 
was  directed  that,  in  the  event  of  either  party  disputing  the  validity 
of  the  award  or  certificate,  or  moving  to  set  the  same  or  any  part 
thereof  aside,  the  Court  of  Queen's  Bench  should  have  power  to 
remit  the  matters  referred,  or  any  of  them,  to  the  reconsideration 
and  determination  of  the  arbitrator.  The  barrister  certified  **  that 
the  verdict  entered  for  the  plaintiff  should  be  set  aside,  and  a 
verdict  entered  for  the  plaintiff  upon  the  first  issue,  but  for  the 
defendant  upon  the  second  issue."  Nothing  was  said  as  to  costs. 
The  attorney  for  the  defendant  wrote  *to  the  arbitrator,  pointing  [  •472  ] 
out  that  this  certificate  did  not  state  what  he  allowed  plaintiff  to 
deduct  from  the  rent  in  arrear  due  to  defendant ;  and  requesting  to 
be  informed  thereof,  as  his  client  had  instructed  him  to  commence 
an  action  against  plaintiff  for  the  balance,  with  a  view  to  cause 
plaintiff  to  give  up  his  house ;  and  the  attorney  also  requested  the 
arbitrator  to  say  whether  the  amount  he  deducted  was  confined  to 
board  and  lodging.  The  arbitrator  sent  an  answer,  in  which  he 
said  :  "  I  do  not  think  I  ought  to  state  to  what  extent  I  considered 
Mr.  Baker's  claim  for  rent  to  exceed  Mr.  Gore's  claim  for  other 
matters,  as  I  merely  made  a  sufficient  rough  estimate  to  be  quite 
sure  that  it  did  largely  exceed  it,  and  to  enable  me  to  decide  upon 
the  issues.  I  thought  Mr.  Gore  had  made  out  no  claim  against 
Mr.  Baker  except  for  board  and  lodging."  The  plaintiff  delivered 
a  bill  of  costs,  claiming  the  whole  costs  of  the  action  and  reference. 
On  the  attendance  for  taxation,  the  defendant  claimed  the  costs  of 
both.  The  Master  stated  that  he  was  bound  to  allow  all  the  items 
of  plaintiff's  costs  exclusively  applicable  to  the  first  issue,  as  well 
tbose  which  applied  to  work  done,  goods  sold  and  delivered,  money 
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Gobs        lent,  and  money  paid,  as  those  which  applied  to  board  and  lodging. 

Baker.  ^^^  defendant  obtained  a  summons  to  stay  the  taxation  :  and,  on 
4th  September,  Crowder,  J.  made  an  order :  "  that  the  taxation  of 
costs  in  this  cause  be  stayed  until  the  5th  day  of  next  Term,  to 
enable  the  defendant  to  apply  to  the  Court  to  remit  the  matter  for 
the  reconsideration  of  the  arbitrator,  with  the  view  to  his  stating 
that  he  only  allowed  the  plaintiff  for  board  and  lodging,  and  to 
state  the  amount  so  allowed  as  against  the  defendant's  set-off." 

[  473  ]  In  the  affidavit  in  answer  the  pleadings  were  set  out,  from  which 

it  appeared  that  each  of  the  two  pleas  was  to  the  whole  action ;  and 
that  the  set-off  was  upon  a  bill  of  exchange  for  54Z.,  drawn  by 
plaintiff  and  by  him  indorsed  to  defendant,  and  dishonoured  by  the 
drawee,  and  for  plaintiff's  use,  by  defendant's  permission,  of  a  house, 
messuage,  shops,  tenements  and  premises  of  defendant,  and  for 
plaintiff's  use,  by  defendant's  permission,  of  a  work-shop,  together 
with  divers  goods  and  chattels  of  defendant,  for  work,  labour  and 
attendance  done  by  defendant  for  plaintiff  at  his  request,  and  on 
accounts  stated.  The  particulars  of  set-off  amounted  to  2372.  Is.  8d,, 
of  which  542.  was  for  rent.  It  was  further  deposed  that  the  ' 
arbitrator's  letter  was  written  without  the  knowledge  or  consent  of 
plaintiff.  That  the  prinisipal  part  of  plaintiff's  costs  were  incurred 
in  supporting  plaintiff's  claim,  and  were  considerable :  and  that  by 
plaintiff's  particulars  of  demand  he  claimed  2122.  2«.  for  board  and 
lodging  of  defendant  and  his  wife. 

Prentice  now  showed  cause  : 

It  is  not  necessary  that  there  should  be  a  finding  on  every  item 
as  a  distinct  issue.  The  certificate  is  in  the  nature  of  a  postea. 
But  there  is  no  precedent  of  a  postea  framed  in  a  form  analogous  to 
the  form  now  required  for  the  certificate.  In  Crawshaw  v.  York  and 
North  Midland  Railway  Company  (1)  Wiohtman,  J.  refused  a  rule  to 
set  aside  an  award  which  was  objected  to  for  not  finding  separately 
on  different  items. 

(Lord  Campbell,  Ch.  J. :  The  question  there  was  whether  the 
separate  finding  was  necessary:  the  question  now  is  whether  it 
can  be  made.) 

[  H7i  ]      The   ^arbitrator    here    has  finally  exercised    his  discretion :  the 
defendant,  if  he  considered  the  separation  of  the  items  to  be 

(1)  1  L.  &  M.  46. 
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important,'  might    have    ensured    distinct   findings    by  pleading        Gobe 
separately  to  each  item.  baker. 

(Crompton,  J. :  Under  the  new  rules,  this  is  a  single  count :  but 
is  not  the  plea,  in  effect,  a  distinct  plea  to  each  claim  ?  In  Ander- 
son V.  Chapman  (i),  where  a  part  of  the  breach  only  was  proved, 
and  it  was  held  that  the  defendants  were  not  entitled  to  a  verdict  or 
costs  as  to  the  rest,  the  issue  was  indivisible.) 

That  case  has  often  been  recognised :  there  is  no  hardship  in  this 
case;  the  defendants  might  have  admitted  so  much  of  the  plaintiff's 
claim  as  is  true,  and  pleaded  to  the  rest  exclusively. 

H.  Hawkins,  contra,  was  not  called  on  to  support  the  rule. 

Lord  Campbell,  Gh.  J. : 

The  arbitrator  would  have  been  justified  in  finding  separately  on 
each  item,  as  a  jury  may.  We  find,  from  what  is  brought  before 
us,  that  he  has  omitted  to  do  so,  and  that  the  omission  works  a 
prejudice.  We  ought  to  give  him  an  opportunity  of  setting  this 
right. 

CoLBsmoE,  J.: 

It  appears  that  the  arbitrator  has  omitted  to  do  something  which, 
as  is  almost  admitted,  is  essential  to  the  justice  of  the  case.  But  it 
is  suggested  that  he  could  not  find  the  items  separately.  Now, 
though  there  is  technically  only  one  count,  he  might  have  found 
the  liability  on  one  part  of  it,  and  the  absence  of  liability  on  the 
other. 

WlOHTMAN,  J.  :  I  475  ] 

No  doubt  the  arbitrator  might  have  found  a  liability  on  one  part 
and  have  negatived  it  on  the  other. 

Cbohptok,  J. : 

Looking  at  the  arbitrator's  letter,  we  see  most  clearly  that  the 
only  credit  to  which  the  arbitrator  held  the  plaintiff  entitled  was 
for  board  and  lodging.  We  send  the  case  back  to  him  only  to  see 
whether  he  will  pat  this  down. 

Ride  absolute,  vnthout  costs. 
(1)  5  M.  &  W.  483. 
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1856.  REG.   V.  MARSHALL. 

^!^         (4  El.  &  Bl.  475-482 ;  S.  C.  3  C.  L.  R.  6*76 ;    24  L.  J.  Q.  B.  242 ;    1  Jur.  N.  S. 
[  475  ]  676 ;  3  W.  R.  170  ;  24  L.  T.  O.  S.  210.) 

A  rule  was  obtained  for  a  crimiual  information  against  a  county  court 
Judge,  for  alleged  misconduct  in  his  office.  The  affidavit  in  support  of  the 
rule  stated  that  the  applicant  had  addressed  a  memorial  to  the  Lord  Chan- 
cellor, setting  forth  the  substance  of  the  facts.  It  appeared,  from  affidavit 
in  answer,  Uiat  the  memorial  to  the  Ix>rd  Chancellor  contained  general 
charges  of  misconduct,  and  specified  the  particular  misconduct  now  com- 
plained of,  and  prayed  for  an  inquiry  into  the  behaviour  of  the  Judge  ;  and 
that  the  Lobd  Chancellor  had  declined  to  interfere. 

The  Court  discharged  the  rule,  on  the  ground  that  the  applicant  had 
elected  his  remedy. 

WatsoXs  in  last  Term,  obtained  a  rule  calling  on  Thomas  Horn- 
castle  Marshall,  Esquire,  barrister-at-law,  Judge  of  the  County  Court 
of  Yorkshire  at  Wakefield,  to  show  cause  why  an  information  should 
not  be  exhibited  against  him  for  certain  misdemeanours. 

The  rule  was  obtained  at  the  instance  of  William  Shaw,  Esq., 
barrister-at-law.  He  deposed  that,  on  19th  August,  1854,  he  was  in 
attendance  as  counsel  in  the  county  court  held  at  Wakefield  before 
defendant  as  county  court  Judge.  That  the  defendant  inquired  of 
the  deponent,  in  Court,  whether  he,  the  deponent,  was  the  author  of 
a  report  of  a  trial  which  had  been  reported  in  a  newspaper  as  having 
[  ^476  ]  taken  place  in  the  county  court.  That  the  ^deponent  requested  to 
see  the  report ;  which  the  Judge  stated  to  be  a  refusal  to  answer  the 
question.  That  afterwards,  in  the  course  of  the  same  day,  a  case 
of  Furness  v.  Manxwell  was  called  on,  in  which  the  deponent 
appeared  as  counsel ;  but  that  the  Judge  refused  to  hear  him  as 
counsel  in  the  cause,  saying  that  he,  the  Judge,  could  not  allow  the 
deponent  to  practise  till  he  had  answered  the  question ;  and  that  the 
deponent  had,  in  fact,  not  since  practised  in  the  county  court.  The 
deponent  deposed  that  he  had  in  fact  furnished  a  report  of  the  trial 
to  the  newspaper  in  question,  which  he  now  deposed  to  be  accurate, 
except  that  he  stated  himself  to  have  suppressed  certain  ofiensive 
expressions  used  by  the  Judge  during  the  trial.  He  deposed,  further, 
that,  soon  after  the  said  19th  August,  he  "  addressed  a  memorial  to 
the  Bight  Honourable  the  Lord  Chancellor  of  England,  in  which 
was  set  forth  the  substance  of  the  several  facts  above  detailed. 
And,  at  the  time  this  deponent  sent  the  said  memorial,  he  caused  a 
copy  thereof  to  be  furnished  to  the  said  T.  H.  Marshall."  There 
were  other  affidavits  disclosing,  in  substance,  the  same  facts. 

In  answer  the  defendant  put  in  an  affidavit,  denying  some  of  the 
facts  asserted  in  the  affidavit  of  Mr.  Shaw,  offering  explanations  of 
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others,  and  adding  statements  as  to  the  merits.  The  Court  not  Req. 
having  adverted  to  this  part  of  the  affidavit,  it  is  not  necessary  to  mabshall. 
notice  it  further.  The  defendant's  affidavit  further  set  forth  the 
memorial  addressed  by  Mr.  Shaw  to  the  Lord  Chancellor.  This 
memorial,  after  stating  the  facts  as  in  Mr.  Shaw's  affidavit,  added : 
"  I  feel  myself  bound  to  inform  your  Lordship :"  "  That  in  the  trial 
of  causes  he  "  (Mr.  Marshall)  ''  manifests  a  very  irascible  temper, 
interrupting  *both  narrator  and  evidence  with  unseemly  asperity ;  [  '^77  ] 
That  this  infirmity  of  temper  is  so  great  as  to  hurry  him  into 
grievous  wranglings  and  collision  with  the  suitors  and  advocates, 
whereby  the  proceedings  of  his  Court  are  brought  into  disrepute ; 
That  he  is  frequently  so  excited  as  to  appear  to  have  no  control 
over  his  language  and  actions,  and  thus  conveys  a  painful  im- 
pression to  all  who  hear  him  that  his  mind  is  so  unsettled  as  to 
unfit  him  to  pronounce  a  collected  and  an  impartial  judgmeilt.  I 
have  humbly  to  inform  your  Lordship  that  the  foregoing  allegations 
against  the  said  Judge  will  be  proved  by  the  testimony,  not  only  of 
many  professional  men  who  have  practise4  before  him,  but  also  by 
numerous  suitors  of  the  Courts  in  which  he  presides  as  a  Judge.  In 
the  case  of  Furness  against  Manxwell  I  have  been,  as  I  humbly 
submit  to  your  Lordship,  grossly  insulted  in  an  open  Court ;  and 
in  that  Court  my  practice  has  been  destroyed  by  an  act  at  once 
wanton,  unprovoked  and  unjustifiable :  and  I  accuse  the  said  T.  H. 
Marshall,  Esquire,  of  having  availed  himself  of  the  authority  and 
powers  of  a  Judge  to  serve  arbitrary  and  passionate  inclinations.  I 
therefore  humbly  pray  your  Lordship  to  inquire  into  the  behaviour 
of  the  said  T.  H.  Marshall,  Esquire,  in  his  office  of  a  county  court 
Judge;  also  as  to  his  fitness,  from  infirmity  of  temper,  for  the 
decorous  and  right  administration  of  justice ;  also  into  the  reasons 
which  have  induced  him  to  expel  me  from  his  county  courts."  The 
defendant  further  deposed  that,  on  21st  September,  1854,  he 
received  a  letter  from  the  Lord  Chancellor,  referring  to  the 
memorial,  and  likewise  to  a  similar  memorial  to  the  like  effect 
from  the  proprietors  of  the  newspaper  in  question,  and  calling  on 
the  defendant  to  explain  the  ^exclusion  of  Mr.  Shaw  from  practice.  [  *^78  ] 
That  defendant,  by  letter,  explained  the  exclusion  and  the  other 
matters  mentioned  in  the  memorial.  That,  on  28th  September, 
defendant  received  another  letter  from  the  Lord  Chancellor,  inform- 
ing him  that  the  Lord  Chancellor  should  cause  Mr.  Shaw  to  be 
informed  that  the  Lord  Chancellor  did  not  think  the  facts  stated  in 
the  petition  were  such  as  to  call  on  him  to  exercise  the  only  power 
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Reo.  he  poBsessed,  namely,  that  of  removing  the  Judge.  The  defendant 
Marshall,  deposed  that  he  believed  that  this  decision  of  the  Lord  Chancellor 
was  communicated  to  Mr.  Shaw  several  weeks  before  the  application 
for  the  rule.  Other  aflSdavits  were  put  in,  on  behalf  of  the  defendant, 
relating  to  the  merits ;  of  which,  for  the  reason  above  given,  it  is 
not  necessary  to  give  any  detail 

Hiigh  HUl  (with  whom  was  O.  Hardy)  now  showed  cause  : 
The  applicant  is  not  entitled  to  the  interference  of  the  Court  by 
criminal  information,  after  seeking  another  remedy.  He  has  called 
on  the  Lord  Chancellor  to  exercise  his  power,  under  sect.  18  of 
the  County  Courts  Act  (9  &  10  Vict.  c.  96),  of  removing  the  Judge; 
and  this,  by  a  complaint  stating  the  matter  now  complained  of. 
The  applicant  here  has  not  given  full  information :  he  has  stated 
his  memorial  to  the  Lord  Chancellor,  but  not  his  Lordship's 
[  •*79  ]  answer ;  though  it  *appears  from  the  Lord  Chancellor's  letter  to 
Mr.  Marshall  that  the  answer  was  communicated  to  Mr.  Shaw. 

Watson  and  WheeUr^  contra : 

The  Court  was  not  sitting  when  the  application  was  made  to  the 
Lord  Chancellor.  But  it  was  made  for  a  purpose  distinct  from 
the  present  application.  Even  if  the  Lord  Chancellor  had 
removed  the  Judge,  that  would  have  furnished  no  answer  to  this 
application. 

(Lord  Campbell,  Ch.  J. :  It  would  not  purge  the  offence  ;  but  it 
might  materially  influence  the  exercise  of  our  discretion  as  to 
granting  this  extraordinary  remedy.) 

It  does  not  appear  why  the  Lord  Chancellor  declined  to  act,  as  he 
might  have  thought  it  right  to  wait  for  the  verdict  of  a  jury.  The 
summary  jurisdiction  of  the  Court  will  not  be  exercised  over  an 
attorney  for  a  matter  on  which  he  stands  indicted. 

(Lord  Campbell,  Ch.  J. :  I  believe  Lord  Eldom  made  it  a  rule 
not  to  remove  a  justice  of  the  peace  from  the  commission  tiU  there 
had  been  an  application  for  a  criminal  information.) 

That  is  strongly  in  favour  of  this  rule.     *     *     * 

[  480  1       Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  this  rule  should  be  discharged.     Had  Mr. 
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Shaw,  in  the  first  instance,  come  before  this  Court,  he  would  have  Rso. 
had  strong  ground  for  our  interference ;  for  no  doubt  a  Judge  who  ^abshall. 
maliciously  obstructs  the  course  of  justice  is  guilty  of  a  mis- 
demeanour ;  and,  looking  merely  at  the  affidavits  in  support  of  the 
rule,  I  should  have  had  no  doubt  that  the  Judge  had  acted  unlaw- 
fully in  asking  the  question  of  Mr.  Shaw,  and  then,  upon  his 
not  answering  it,  preventing  him  from  exercising  his  profession 
according  to  the  law  of  the  land.  That  would  be  a  strong  ground 
for  our  interference ;  and  we  should  be  shocked  to  find  such  things 
occurring  before  a  regular  tribunal  of  this  country.  But,  when  I 
find  that  Mr.  Shaw  did  not  come  to  us  at  first,  but  applied  to  the 
Lord  Chancellor  to  exercise  his  jurisdiction  to  remove  the  defen- 
dant from  office,  and  thereby  to  punish  him,  and  that,  properly  or 
improperly,  the  Lord  Chancellor  declined  to  interfere,  and  that 
then  the  applicant  appeals  to  us,  I  think  it  would  be  contrary  to 
the  practice  which  this  Court  follows  as  to  criminal  informations, 
and  not  expedient,  to  make  this  rule  absolute.  The  application  to 
the  Lord  Chancellor  is  made  with  the  view  of  having  the  defen- 
dant punished :  the  object  of  this  application  is  the  punishment  of 
the  defendant.  The  object  in  both  applications  is  the  same.  The 
first  application  having  failed,  I  think  we  ought  not  to  grant  this. 
This  is  only  an  application  to  our  discretion :  it  is  not  obligatory 
on  us  to  grant  the  information  wherever  we  find  that  a  ^mis-  [  *48l  ] 
demeanour  has  been  committed.  There  are  other  modes  of  pro- 
ceeding. By  the  law  of  this  country,  any  person  may  put  the  law 
in  motion :  but  we,  in  the  exercise  o!  our  discretion,  do  not  think 
that,  after  the  application  to  the  Lord  Chancellor,  we  ought  to 
direct  a  criminal  information. 

Coleridge,  J. : 

I  am  entirely  of  the  same  opinion.  The  application  is  for  the 
extraordinary  interference  of  the  Court ;  our  refusal  does  not  stop 
the  ordinary  course  of  law.  This  Court  has  laid  down  rules 
limiting  its  discretion ;  and  one  of  such  rules  is  that,  if  a  party  has 
taken  another  course,  he  is  bound  to  communicate  the  fact  to  us, 
and  we  must  discharge  the  rule  if  he  has  not  brought  himself 
within  this  regulation.  Now,  in  the  memorial  to  the  Lord  Chan- 
cellor, the  prayer  is  for  an  inquiry  into  the  behaviour  of  the  Judge. 
No  one  that  reads  the  memorial  can  doubt  that  the  memorialist's 
object  was  that  the  defendant  should  be  removed  on  inquiry.  Very 
grave  acts  of  misdemeanour  are  charged ;  and  the  Chancellor  is 
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Reo.  requested  to  inquire  into  the  defendant's  fitness.  The  removal 
Marshall,  would  be  a  very  grave  punishment  for  a  very  grave  offence.  That 
it  is  a  punishment  which  we  could  not  inflict  does  not  affect  the 
argument.  Then  does  it  make  any  difference  that  the  Lord  Chan- 
CBLLOR  refused  to  inquire  ?  Mr.  Watson  urges  that  the  reasons  of 
the  refusal  are  not  before  us.  There  might  or  might  not  be 
grounds  for  impeaching  the  propriety  of  the  Chancellor's  decision : 
but  we  are  not  a  court  of  appeal  from  it.  I  do  not  like  to  express 
an  opinion  upon  the  merits ;  for  we  have  not  heard  all  that  is  to  be 
[  *482  ]  said  for  the  defendant :  but,  on  the  facts  deposed  to  in  support  *of 
the  rule,  if  unexplained,  I  should  feel  bound  to  adopt  the  same  view 
as  my  Lord.  I  agree  that  the  rule  should  be  discharged  without 
costs. 

WlOHTMAN,  J. : 

The  sliatement  on  behalf  of  the  application  was  prima  fade  suffi- 
cient to  induce  this  Court  to  interfere.  But,  had  we,  in  the  first 
instance,  been  informed  of  all  that  had  taken  place,  I  doubt  whether 
we  should  have  granted  the  rule.  The  applicant  had  it  in  his 
power  to  apply  either  to  the  Lord  Chancellor  or  for  a  criminal 
information.  Li  each  case  the  proceeding  is  in  pomain.  The 
object  of  one  is  to  obtain  the  removal  of  the  party ;  of  the  other,  to 
subject  him  to  such  punishment  as  the  Court  may  deem  it  right  to 
inflict.  But  the  application  to  the  Chancellor  has  failed,  though 
no  one  can  doubt  that  it  was  made  on  the  same  ground  as  this 
application.  Therefore  the  rule  mentioned  by  my  Lord  and  my 
brother  Coleridge  applies :  that,  when  we  are  called  on  to  exercise 
our  extraordinary  jurisdiction,  we  shall  not  do  so  if  the  applicant 
has  elected  to  take  another  course.  There  is  no  want  of  remedy  : 
the  applicant  may  still  institute  criminal  proceedings  in  the  ordi- 
nary course. 

(Crompton,  J.  had  left  the  Court.) 

litde  discharged,  without  costs. 
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SCOTT  V.  ZYGOMALA.  i865. 

(4  El.  &  Bl.  483-484 ;  S.  C.  24  L.  J.  Q.  B.  129 ;  1  Jur.  N.  S.  63.)  Jan^d. 

A  plaintiff,  under  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict. 
0.  12d),  8.  51,  delivered  inteiTogatories  asking  of  the  defendant  whether  he 
had  in  his  possession  certain  letters,  specifying  them,  and  concluding :  "  If 
yea,  set  forth  copies  or  the  contents  thereof."  The  defendant's  answer 
was  that  he  had  such  documents,  hut  he  submitted  to  the  Court  that 
he  was  not  bound  to  set  forth  a  copy  or  the  contents  thereof.  On  a 
motion  for  an  attachment : 

Hold,  that  the  proper  course  was  for  the  plaintiff  to  apply  for  an  order  to 
inspect  the  documents,  under  sect.  50 :  and  the  rule  for  the  attachment  was 
refused. 

[This  case  is  superseded  by  the  practice  under  the  R.  S.  C,  Order  XXXI., 
rr.  12—18.] 


LLOYD   V.   EAEL  op  POWIS(l).  issc 

Jan.  15. 
(4  El.  &  Bl.  485-492;  S.  C.  24  L.  J.  a  B.  145;  1  Jur.  N.  S.  230 ;  24  L.  T.  

0.  S.  212.)  [  486  ] 

An  issue  was  framed,  under  the  Generallnclosure  Act  (8  &  9  Vict.  c.  118), 
8.  56,  to  try  whether  defendant  was  "entitled,"  in  respect  of  certain  mes- 
suages, lands  and  tenements,  '*  to  common  of  pasture  or  feeding,  or  right  of 
pasturage,"  over  the  wastes  in  a  manor  T.,  for  sheep  and  all  commonable 
cattle,  Jevant  and  couchant,  **m  respect  of  the  aaid  last  mentioned  mes- 
suages, tenements  and  lands,"  '*  as  to  such  messuages,  tenements  and  lands 
belonging  or  appertaining,  or  as  usually  enjoyed  therewith." 

It  app3ared  at  the  trial  that  the  owner  of  the  messuages  &c.  had  been 
entitled  to  common  in  respect  thereof :  but  that,  fifteen  years  before  the 
framing  of  the  issue,  he  became  owner  of  the  manor,  and  so  of  the  soil  of 
the  waste.  After  this,  the  pasturage  was  enjoyed  as  before.  The  messuages 
and  manor  both  became  vested  in  the  defendant. 

The  Judge  directed  the  jury  that  on  this  issue  the  defendant  must  fail,  as 
he  could  not  have  common  on  his  own  soil : 

Held,  in  Q.  B.,  a  misdirection,  inasmuch  as  defendant  had  an  interest 
which,  though  not  strictly  a  right  of  common,  might  be  popularly  so  described 
in  an  issue  framed  under  the  statute. 

This  was  an  action  upon  an  issue,  framed  in  1854,  under  sect.  56 
of  the  Inclosure  Act,  8  &  9  Vict.  c.  118. 

The  declaration  alleged  that,  before  the  making  of  the  affirmation 
and  denial  after  mentioned,  proceedings  were  being  had,  under  the 
provisions  of  an  Act  &c.  (8  &  9  Vict.  c.  118),  to  inclose  certain  lands 
called  the  Bettws  Hills,  situate  in  the  townships  of  Bhugantine  and 
Trebrodier,  in  the  parish  of  Bettws  y  Grewin  in  Shropshire ;  and 
the  Inclosure  Commissioners  for  England  and  ♦Wales,  by  pro-  [  *-t88  i 
visional  order  under  their  seal,  dated  24th  June,  1851,  after  reciting 
(amongst  other  things)  that  persons  interested  in  certain  lands 

(1)  Cited,  Svtverhy  v.  Smith  (1873)      233,  29  L.  T.  370 ;  affd.  L.  R.  9  0.  P. 
L.  B.  8  0.  P.  614,  525,  42  L.  J.  C.  P.      524, 43  L.  J.  0.  P.  290,  31  L.  T.  309. 
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called  Bettws  Hills,  being  therein  stated  as  part  of  the  ancient 
forest  of  Clan,  situate  in  the  townships  of  Rhugantine  and  Tre- 
brodier,  in  the  parish  of  Bettws  y  Grewin,  in  Shropshire,  being  land 
subject  to  be  inclosed  under  the  provisions  of  stat.  8  &  9  Yict.  c.  118, 
had  proposed  to  inclose  the  same  under  the  said  Act,  and  had  made 
due  application  to  the  Inclosure  Commissioners  for  England  and 
Wales  to  sanction  such  inclosure,  and  after  reciting  that  the  Right 
Honourable  Edward  James  Herbert,  Earl  of  Powis,  as  lord  of  the 
manor  of  Tempsiter  within  the  honour  or  lordship  of  Clun,  was 
entitled  to  the  soil  of  the  said  lands,  also  to  certain  forest  rents 
amounting  to  the  sum  of  SI.  16«.  Gd.  per  annum,  and  to  the  right 
of  turning  sheep  on  the  said  lands  from  his  demesne  at  Walcot,  set 
forth  the  terms  and  conditions  on  which  they  were  of  opinion  that 
such  inclosures  should  be  made.  Whereupon  one  Joseph  Newill, 
as  agent  for  and  on  behalf  of  the  said  Earl  of  Powis,  duly  presented 
a  claim  in  writing,  bearing  date  4th  January,  1858,  to  the  valuer 
acting  in  the  matter  of  the  said  inclosure,  and  afterwards  to  the 
Assistant  Commissioner  specially  appointed  for  that  purpose  under 
the  said  Act :  which  said  claim,  so  far  as  it  relates  to  the  matter  of 
this  issue,  was  in  the  words  and  figures  following,  that  is  to  say : 
''  And  I  further  give  you  notice  that  the  said  Earl  also  claims  to  be 
entitled  for  and  in  respect  of  all  the  messuages,  tenements  and 
lands  mentioned  in  the  schedule  hereunder  written,  to  common  of 
pasture  or  feeding  or  right  of  pasturage  in,  over  and  throughout 
the  said  commons  and  waste  lands,  for  sheep  and  all  kinds  of 
^commonable  cattle  levant  and  couchant,  and  all  other  commonable 
rights  in,  upon  and  in  respect  of  the  said  messuages,  tenements 
and  lands,  every  year  and  at  all  times  of  the  year,  as  to  the  said 
messuages,  tenements  and  lands  belonging  or  appertaining,  or  as 
usually  enjoyed  therewith."  And,  in  the  schedule  thereunder 
written  and  referred  to,  there  'was,  so  far  as  relates  to  the  matter 
of  the  affirmation  and  denial  after  mentioned,  the  words  and  figures 
following,  that  is  to  say :  '*  Townships  in  which  property  is  situate : 
Rhugantine,  Trebrodier  and  Cefncalonog ;  messuages,  lands  and 
tenements ;  Hall  in  the  Forest  farm  and  lands ;  quantities, 
216  A.  8  R.  10  p. ;  occupiers,  Edward  and  Henry  Owen."  And  the 
said  lands  in  the  said  claim  mentioned,  and  referred  to  as  commons 
and  waste  lands,  were  the  aforesaid  Bettws  Hills,  situate  as  afore- 
said. And  thereupon  the  plaintiffs,  disputing  the  facts  recited  in 
the  said  order  and  the  validity  of  the  order,  asserted  and  affirmed 
that  the  said  Earl  was  not  entitled,  for  and  in  respect  of  such  part 
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of  the  Hall  in  the  Forest  farm  and  lands  as  were  situate  in  the 
township  of  Cefncalonog  aforesaid,  to  common  of  pasture  or  feeding, 
or  right  of  pasturage,  in,  over  and  throughout  the  said  Bettws  Hills, 
so  situate  as  aforesaid,  for  sheep  and  all  kinds  of  commonable 
cattle  levant  and  couchant,  and  all  other  commonable  rights  in, 
upon  and  in  respect  of  the  said  last-mentioned  messuages,  tene- 
ments and  lands,  every  year  and  at  all  times  of  the  year,  as  to 
such  messuages,  tenements,  and  lands  belonging  or  appertaining, 
or  as  usually  enjoyed  therewith.  And  the  said  Earl  thereupon 
asserted  and  affirmed  that  he  was  so  entitled.  And,  in  order  that 
the  said  claim,  and  the  right  and  interest  thereby  insisted  upon, 
may  be  tried  and  determined  according  to  the  provisions  of  the 
said.i'statute,  the  said  parties  pray  that  the  same  may  be  inquired 
of  by  the  country. 

On  the  trial,  before  Crompton,  J.,  at  the  last  Staffordshire 
Assizes,  the  defendant's  case  appeared  to  be  that  the  late  Earl  of 
Powis,  the  defendant's  father,  in  1826,  being  then  Lord  Clive,  pur- 
chased the  farm  of  Hall  in  the  Forest,  to  which  the  right  of 
common  over  the  lands  in  question,  which  were  waste  of  the  manor 
of  Tempsiter,  within  the  honour  of  Glun,  was  appurtenant.  The  then 
Earl  of  Powis  was,  at  the  time  of  this  purchase,  lord  of  the  honour 
and  manor,  and,  as  such,  owner  of  the  soil,  subject  to  the  then 
existing  rights  of  common.  He  died  in  1889 ;  and  the  purchaser 
then  became  Earl  of  Powis ;  and  the  lordship  and  ownership  of  the 
soil  became  vested  in  him,  and  remained  in  him  till  1848,  when  he 
died,  and  the  lordship  and  ownership  became  vested  in  his  son,  the 
defendant.  The  proceedings  which  led  to  the  provisional  order  of 
the  Inclosure  Commissioners  commenced  in  1851.  The  inclosure 
under  the  provisional  order  was  confirmed  by  the  Annual  Inclosure 
Act,  1852  (15  &  16  Vict.  c.  2).  There  had  been  actual  user,  on  the 
part  of  the  tenants  of  Hall  in  the  Forest,  as  well  since  1889.  as 
before,  without  any  change. 

The  learned  Judge  was  of  opinion  that,  as  the  issue  was  framed, 
the  defendant  must  fail  upon  this  state  of  facts,  inasmuch  as  the 
question  was  as  to  a  right  of  common,  and  the  defendant  could  not 
have  such  right  in  his  own  soil.  His  Lordship  thereupon  directed 
a  verdict  for  the  plaintiffs. 

In  last  Michaelmas  Term,  Whateley  obtained  a  rule  calling  on 
the  plaintiffs  to  show  cause  why  a  new  trial  should  not  be  had,  "on 
the  ground  that  the  Judge  did  not  "^^rule  according  to  law,  in  ruling 
that,  the  defendant  being  seized  in  fee  of  the  honour  of  Glun  and 
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of  the  manor  of  Tempsiter,  within  which  the  wastes  to  be  inclosed 
are  situate,  and  also  of  the  Hall  in  the  Forest  farm,  in  respect  of 
which  the  allotment  was  claimed,  he  could  not  succeed  upon  the 
issue  as  framed ;  and  why,  if  necessary,  the  issue  should  not  be 
amended." 

Keating  and  Phipson  now  showed  cause  : 
The  right  of  common  is  merged  in  the  right  to  the  soil. 

{Sir  F.  Thesiger,  for  the  defendant,  admitted  this.) 

Then  the  question  is,  whether  the  subsequent  user  could  raise  a 
fresh  right,  and,  if  it  could,  whether  the  right  so  raised  is  that 
affirmed  and  denied  in  the  issue.  The  issue  is  upon  a  right  of  com- 
mon appurtenant  to  Hall  in  the  Forest.  *  *  The  issue  contains 
the  words  "  usually  enjoyed  therewith ;  "  but  the  subject  of  the 
enjoyment  is  the  common  of  pasture  or  right  of  pasturage  for  com- 
monable cattle  levant  and  couckant,  words  which  describe  a  right 
which  cannot  be  in  the  owner  of  the  soil.  It  appears,  by  the  pro- 
visional order  recited  in  the  declaration,  that  the  defendant  has 
compensation  given  him  for  his  demesne  land. 

{Whateley,  for  the  defendant,  ^pointedout  that  this  was  distinct 
from  the  Hall  in  the  Forest  farm. 

Crompton,  J.,  referred  to  Amndell  v.  Lord  Falmouth  (1).) 

SirF.  Thesiger  (with  whom  were  Whateley,  Whittnore  and  Bros), 
contra : 

If  it  be  held  that  the  lord  cannot  claim  compensation  in  respect 
of  an  easement  like  this,  he  never  will  give  the  consent  which  is 
required  by  sect.  29  of  stat.  8  &  9  Vict.  c.  118.  [He  then  cited 
sects.  76  and  77  and  proceeded :]  There  can  be  no  doubt  that  the 
defendant  has  an  interest,  however  denominated,  in  respect  of  the 
right  of  pasturage :  and  in  ArundeU  v.  Lord  Falmouth  (i)  Lord 
Ellbnborough  said  that,  "in  a  liberal  sense"  of  the  words  ''several 
persons  interested  therein,"  ''the  lord  is  interested  in  a  twofold 
way :  1st,  as  lord  of  the  soil ;  and  2ndiy,  in  respect  of  that  estate, 
which  in  the  hands  of  another  person  would  be  entitled  to  a  right 
of  common.  And  although  the  lord,  being  owner  of  the  soil  of  the 
waste,  cannot  in  strictness  claim  a  right  of  common  over  it  in 
respect  of  his  demesne,  inasmuch  as  during  the  unity  there  would 
(1)  15  R.  R.  30o  (2  M.  &  S.  440). 
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be  a  merger  of  that  right ;  yet  he  has  such  an  interest  in  respect  of 
his  estate  as  the  Commissioners  may  well  contemplate,  and  under 
the  words  of  this  Act  may  lawfully  assign  him  a  compensation  for 
it."  The  only  question  remaining  is,  whether  the  issue  properly 
describes  the  right.  The  issue  framed  under  the  statute  ought  to 
receive  a  popular  interpretation :  and  it  has  been  repeatedly  con- 
sidered that  the  word  ^*  common  "  is  not  necessarily  restricted  to  a 
right  over  the  soil  of  another,  but  may  be  used  where  there  has 
been,  strictly,  a  merger  by  unity  of  seisin,  or  even  a  new  grant  of  a 
privilege  in  the  nature  of  right  of  common:  Bradshaw  v.  Eyr  (i), 
WorMg  v.  Kingswel  (2),  Askew  v.  Wilkinson  (a) :  and  *this  seems  to 
have  been  taken  for  granted  in  Casamnjor  v.  Strode  (4).  (He  was 
then  stopped  by  the  Court.) 

Lord  Campbell,  Ch.  J. : 

The  language  of  the  issue  does  not,  according  to  technical  rules, 
describe  the  defendant's  right  correctly.  But,  looking,  at  the 
language  of  the  Act  and  at  the  decisions,  I  think  it  is  sufficient. 
Suppose  it  were  found  that  the  right  of  common  existed  over  the 
soil  of  the  manor  before  the  manor  descended  to  the  defendant, 
then  such  right  might  be  popularly  described  as  in  the  issue.  We 
will  make  the  rule  absolute  for  a  new  trial ;  but  we  will  allow  an 
appeal,  so  that  the  opinion  of  a  superior  Court  may  be  taken. 

CoLBRiDOB  and  Wiohtman,  JJ.  concurred. 

Cbompton,  J. : 

The  present  inclination  of  my  opinion  is  in  conformity  with  the 
argument  of  Sir  Frederick  Thesiger^  that  the  words  used  in  this 
issue  may,  according  to  the  decision  in  Ai-undell  v.  Lord  FaU 
mouth  (6),  be  understood  in  the  popular  sense  in  which  they  are 
said  to  be  used  in  Acts  of  Parliament  of  this  description.  Sitting 
here,  we  are  bound  by  the  decision  in  Anindell  v.  Lord  Falmouth  (5) : 
but  a  court  of  error  may  deal  more  freely  than  we  can  with  that 
case ;  and  I  quite  agree  that  the  subject  will  be  better  discussed  in 
a  court  of  error. 

liule  absolute  for  a  netv  tnal^  unth  leave  to  the  plaintiffs 
to  appeaKfi). 


(1)  Cro.  Eliz.  570. 

(2)  Cro.  Eliz.  794. 

(3)  3B.  &Ad.  152. 

(4)  89  B.  R.  339  (2  My.  &  K  706). 


(5)  15  E.  E.  305  (2  M.  &  S.  440). 

(6)  The  case  was  afterwards  cora- 
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1856.  FARLEY  r.  DANES  (I). 

•^flJ^       (4  El.  &  Bl.  493-500;  24  L.  J.  Q.  B.  244 ;  S.  C.  3  W.  B.  173 ;  S.  C.  nom. 
[  493  ]  Farlie  v.  Danks,  1  Jur.  N.  S.  331.) 

Declaration  charged  that  defendant,  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause,  filed  a  petition  for. adjudication  of  bank- 
ruptcy against  plaintiff,  and  falsely  and  maliciously,  and  without  reasonable 
or  probable  cause,  caused  and  procured  plaintiff  to  be  declared  a  bankrupt : 

Held  that  this  charge  was  established  by  proof  that  defendant  petitioned 
for  the  adjudication,  and,  by  depositions  false  in  fact,  and  maliciously  made, 
induced  the  Commissioner  to  adjudicate  the  bankruptcy :  although  it 
appeared  that,  even  if  the  depositions  had  been  true,  the  adjudication  could 
not  have  been  supported  in  law. 

The  declaration  alleged  that  plaintiff,  at  the  time  of  the  filing  of 
the  petition  and  the  making  the  adjudication  after  mentioned,  had 
not  committed  any  act  or  acts  of  bankruptcy  whatsoever,  nor  was, 
at  the  time  of  the  filing  of  the  said  petition  or  the  making  of  such 
adjudication,  in  anywise  subject  or  liable  to  have  any  petition  or 
proceedings  in  bankruptcy  issued  or  prosecuted  against  him.  Yet 
defendant,  well  knowing  the  premises,  but  falsely  and  maliciously 
and  without  any  reasonable  or  probable  cause,  on  1st  September, 
1852,  *  *  filed  a  petition  for  adjudication  of  bankruptcy  against 
the  now  plaintiff,  and,  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause,  caused  and  procured  plaintiff  to  be 
publicly  declared  to  have  become,  and  to  be,  a  bankrupt ;  and 
plaintiff  was  accordingly  adjudicated  a  bankrupt ;  and  his  goods 
and  chattels,  books  and  effects,  to  be  thereupon  then  seized  and 
taken  from  him.  That  the  said  petition,  and  all  the  proceedings 
thereupon,  were  and  are  wholly  unjust  and  untenable ;  and  that 
he,  plaintiff,  disputed  the  adjudication  so  made  as  aforesaid:  and 
such  proceedings  were  thereupon  had  that  afterwards,  on  8th 
I  ^494  ]  *September,  1862,  Edmund  Eobert  Daniel,  Esq.,  being  the  Com- 
missioner authorized  to  act  in  the  said  petition  and  adjudication, 
and  having  competent  power  and  authority  in  that  behalf,  ordered 
that  the  said  adjudication  of  bankruptcy  should  be  annulled ;  and 
the  same  was  then  rescinded  and  annulled:  and  such  order, 
annulling  the  said  Adjudication,  was  afterwards  confirmed  by  tlie 
Lords  Justices  of  the  Court  of  Appeal  in  Chancery,  sitting  in 
bankruptcy,  on  appeal  against  the  same  by  defendant:  and  the 
proceedings  on  the  said  petition  were  thereupon  then  ended  and 
determined ;  and  the  petition  of  the  defendant  on  the  said  appeal 

(1)  Cited,  Johnson  v.  Emenm  (1871)  L.  E.  6  Ex.  329,  342,  40  L.  J.  Ex.  201, 
25  L.  T.  337. 
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was  dismissed  by  the  said  Lords  Justices.    That,  by  reason  of  the      Fablet 
premises,  the  plaintiff  was  and  is  greatly  injured  &c.  Danks, 

Pleas.    1.  Not  gailty.    Issue  thereon. 

2.  As  to  so  much  of  the  declaration  as  alleges  that  defendant, 
falsely  and  maliciously  and  without  any  reasonable  or  probable 
cause,  caused  and  procured  plaintiff  to  be  publicly  declared  to  have 
become  and  be  a  bankrupt:  That  defendant  did  not  cause  and 
procure  plaintiff  to  be  declared  and  to  have  become  a  bankrupt. 
Issue  thereon. 

On  the  trial,  before  Alderson,  B.,  at  the  last  Staffordshire  Assizes, 
the  following  facts  appeared. 

The  plaintiff  was  a  trader,  subject  to  the  bankruptcy  laws.  In 
July,  1852,  the  defendant,  under  stat.  12  &  18  Vict.  c.  106,  s.  78, 
took  put  a  summons  requiring  the  plaintiff  to  appear  before  the  court 
of  bankruptcy  for  the  Birmingham  district,  in  order  to  ascertain 
whether  or  not  he  admitted  the  demand  of  defendant,  who  claimed 
of  plaintiff  the  sum  of  962.  10«.  %L  The  plaintiff  appeared  on 
14th  August,  1852,  and  admitted,  *in  the  form  given  by  the  Act,  I  ^^^^  ] 
that  he  was  indebted  to  defendant  in  the  sum  of  852.  lis,  lOd. ;  but 
he  made  affidavit  that  he  believed  he  bad  a  good  defence  on  the 
merits  as  to  a  part  of.  the  claim.  No  bond  was  required  by  the 
Court.  On  the  same  14th  August,  according' to  the  evidence  for  the 
plaintiff  in  the  present  case,  he  paid  to  the  defendant  the  sum  of 
651.  lU.  lOd.  On  1st  September,^1852,  defendant  filed  a  petition 
for  adjudication  of  bankruptcy  against  plaintiff,  stating  therein  that 
plaintiff  was  indebted  to  him  in  502.,  and  that  he  had  been  informed 
and  believed  that  plaintiff  ''  did  lately  commit  an  act  of  bankruptcy 
within  the  true  intent  and  meaning  of  the  law  of  bankruptcy : "  and 
he  made  affidavit  that  the  allegations  inlhe  petition  were  true.  On 
2nd  September,  defendant  was  examined  before  the  court  of  bank- 
ruptcy, and  then  deposed  that  plaintiff,  on  and  before  1st  September, 
was  indebted  to  him  in  96Z.  lOs.  2d.,  and  that  he,  defendant, ''  hath 
not,  nor  hath  any  person,  received  to  the  use  or  by  the  direction  of  • 
this  deponent  any  security  or  satisfaction  whatsoever  for  the  said 
sum  of  961. 10«.  2d.,  or  any  part  thereof."  He  also,  on  the  same 
day,  deposed  to  the  before  mentioned  appearance  of  the  plaintiff, 
and  his  admission  thereupon :  and  that  the  said  sum  of  962. 10«.  2d. 
remains  wholly  due  and  owing  to  this  deponent;  and  that  the  said 
Frederick  Farley  has  not  paid,  or  tendered  or  offered  to  pay,  the 
sum  80  admitted  to  be  due  to  this  deponent,  or  any  portion  thereof, 
or  secured  or  compounded  for  the  same,  to  the  satisfaction  of  this 
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Farlet  deponent ;  nor  has  the  sftid  F.  Farley  entered  into  any  bond  with 
Dankb.  sureties  in  pursuance  of  the  provisions  of  the  Bankrupt  Law  Con- 
solidation Act."  The  plaintiff  was  thereupon  adjudged  a  bankrupt ; 
[  *496  ]  and  possession  of  his  premises  *was  taken.  He  gave  notice  to 
dispute  the  adjudication  before  the  Commissioner,  who,  on  8th  of 
September,  further  heard  the  case,  and  annulled  the  adjudication. 
The  defendant  appealed  to  the  Lords  Justices  against  this  last 
adjudication:  but  they  dismissed  the  appeal. 

The  defendant*s  counsel  contended  that,  upon  the  assumption  of 
these  facts,  the  action  could  not  be  maintained ;  inasmuch  as  the 
facts  deposed  to  by  the  defendant  before  the  Commissioner  did 
not,  if  true,  warrant  an  adjudication  of  bankruptcy :  as  to  which 
Oldfield  V.  Dodd  (i)  was  cited.  The  learned  Baron  reserved  leave 
to  move  for  a  nonsuit  or  verdict  for  defendant,  and  left  the  facts, 
including  the  question  of  malice,  to  the  jury,  who  found  a  verdict 
for  plaintiff. 

Sir  F.  Tltesiger,  in  last  Term,  obtained  a  rule  nisi  for  a  verdict 
for  the  defendant,  or  a  nonsuit,  *'  on  the  ground  that,  as  there  was 
no  act  of  bankruptcy  committed  by  the  plaintiff,  he  was  not  liable 
to  be  adjudged  a  bankrupt ;  and  therefore  that  the  defendant  is 
not  liable  for  the  adjudication  by  the  Commissioner,  whether  the 
petitioning  creditor's  debt  existed  or  not." 

J.  Gray  now  showed  cause : 

It  is  true  that,  as  decided  in  Oldjield  v.  Dodd  (i),  the  Commis- 
sioner, even  upon  the  assumption  that  the  defendant's  deposition 
was  true,  ought  not  to  have  adjudicated  the  plaintiff  a  bankrupt. 
*  *  That,  however,  raises  no  defence  in  this  case.  The  defendant 
[  497  ]  petitioned  for  the  adjudication,  and  obtained  it  by  his  *false 
depositions :  he  must  therefore  answer  for  the  consequence,  although 
the  consequence  would  not  have  been  produced  had  the  Commis- 
sioner been  aware  of  the  law  as  afterwards  settled  in  OldHeld  v. 
Dodd(l).    *    ♦    ♦ 

Sir  F.  Thesiger,  Whateley,  Keating  and  J.  W.  Hnddlestan,  contra: 

The  language  of  the  declaration  is  important.    It  alleges  that 

the  defendant  *'  caused  and  procured  "  the  plaintiff  to  be  declared 

a  bankrupt.    But,  inasmuch  as  what  the  defendant  did  was  not  an 

adequate  cause  for  the  adjudication,  the  defendant  is  not  the  causer 

[  ^498  ]       of  it,  but  the  occasion  only.    The  Court  of  the  ^Commissioner  is 

(1)  8  Ex.  578. 


VOL.  xcix.]      1855.    Q.  B,    4  EL.  &  BL.  498—499.  577 

now  a  court  of  record.  The  defendant  cannot  be  liable  for  an  Fablst 
erroneous  act  of  a  Judge  of  record,  though  the  erroneous  act  would  dakkb. 
not  have  occurred  except  for  the  defendant's  act.  The  defendant 
is  liable  only  for  the  consequences  of  what  he  does,  that  is,  the 
natural  and  legitimate  consequences.  The  plaintiff  does  not  make 
out  his  case,  if  he  is  obliged  to  rely  on  the  intervention  of  an 
additional  cause,  the  error  of  the  Judge.  It  is  clear  that  in  Daniels 
V.  Fielding  (1)  the  Court  assumed  that  the  false  representation 
must  be  of  a  fact,  which,  if  true,  was  a  good  foundation  for  the  act 
of  the  Judge. 

(GoLERiDOB,  J. :  It  is  not  uncommon  that  an  affidavit  for  obtain- 
ing a  capias  is  made  when  the  agent  has  not  sued  out  the  writ: 
would  such  an  omission  protect  the  party  making  a  false  and 
malicious  affidavit  and  thereby  obtaining  an  arrest  ?) 

The  Judge  ought  to  ascertain  the  fact.  No  point  can  be  made 
here  as  to  the  uncertainty  of  the  law :  the  Commissioner  ought  to 
have  known  it;  and,  if  he  had,  the  adjudication  would  not  have 
been  made. 

Lord  Campbell,  Ch.  J. : 

The  declaration  was  clearly  proved.  It  alleges  that  the  defendant 
caused  and  procured  the  plaintiff  to  be  adjudicated  a  bankrupt. 
Is  that  true?  The  defendant  presented  a  petition  in  which  he 
alleged  that  the  plaintiff  had  committed  an  act  of  bankruptcy.  He 
swears  to  the  existence  of  a  debt,  and  that  no  payment  has  been 
made.  And  thereupon  the  adjudication  takes  place  which  would 
not  have  taken  place  but  for  the  defendant's  presenting  the  petition 
and  making  the  deposition.  It  is  said  that  the  adjudication  ^ought  [  *499  ] 
to  be  a  consequence  necessarily  and  legally  following  from  the 
facts  if  true.  But  all  that  is  necessary  is,  that  the  defendant  should 
falsely  and  maliciously  cause  the  act ;  and  he  does  that  when  he 
swears  falsely  and  the  act  would  not  be  done  without  his  so  swear- 
ing. It  would  be  monstrous  to  say  that  this  does  not  make  out  the 
charge:  I  should  be  very  sorry  to  find  any  decisions  of  our  Courts 
to  that  effect.  Where  a  man  makes  a  true  statement  of  fact,  upon 
which  the  Court  acts  wrongly,  the  grievance,  it  is  true,  arises,  not 
from  the  statement,  but  from  the  judgment:  but  it  would  be 
monstrous  to  hold  that  this  is  so  where  the  statement  is  mali- 
ciously false.  We  must  assume  that  Oldfield  v.  Dodd  (2)  is  correctly 
(1)  73  E.  E.  463  (16  M.  &  W.  200).  ^2)  8  Ex.  678. 
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Fablbt  decided ;  though,  for  anything  I  know,  it  may  be  reversed  in  the 
DAKK8  House  of  Lords.  But  it  does  not  show  that  this  action  will  not 
lie :  it  shows  only  that  the  Commissioner  made  a  mistake :  he  did 
not  the  less  act  on  the  authority  of  the  defendant.  Suppose  an 
application  to  be  made  to  hold  a  man  to  bail  upon  affidavit  that  he 
is  going  to  leave  the  country,  which  is  utterly  without  foundation 
of  fact,  and  that  some  slip  is  made,  as  Mr.  Oray  suggests,  in  point 
of  law :  it  is  clear  that,  under  these  circumstances,  a  party  would 
be  liable  for  a  malicious  falsehood.  The  action  therefore  well  lies ; 
and  the  rule  must  be  discharged. 

Coleridge,  J. : 

It  seems  to  me  that  we  are  to  interpret  the  words  *'  caused  and 
procured  "  in  their  ordinary  sense.  An  interpretation,  as  it  seems 
to  me,  rather  refined,  and  for  which  I  see  no  authority,  is  suggested, 
[  ^600  ]  that  nothing  is  a  consequence  of  the  untrue  statement  *which 
would  not  be  a  necessary  and  legal  result  of  the  truth.  The  words 
are  satisfied,  if  the  false  statement  in  fact  occasions  the  result. 

WlOHTMAN,  J.  : 

I  am  of  the  same  opinion ;  and  I  have  nothing  to  add. 

Cbompton,  J. : 

The  only  principle  on  which  we  could  make  the  rule  absolute 

would  be,  that  a  legal  consequence  of  the  defendant's  statement 

must  be  proved.    But  there  is  not  the  less  wrong  in  causing  the 

act  to  be  done  because  the  act  would  be  illegal  at  any  rate.    In 

a  popular  sense,  a  person  who  puts  the  law  in  motion  causes  the 

thing  to  be  done. 

_  Rule  discharged. 

1866  HALL  V.  JANSON(l). 

JanAS.  24.     (4  El.  &  BL  600—511 ;  S.  U.  3  C.  L.  R  737 ;  24  L.  J.  Q.  B.  97 ;  1  Jur.  N.  S.  571 ; 

3  W.  E.  213 ;  24  L.  T.  0.  S.  289.) 
Count  on  a  policy  of  marine  insurance,  from  C.  to  P.,  in  the  ordinary 
form  and  with  the  ordinary  memorandum.  The  interest  was  declared  to 
be  "on  money  advanced  on  account  of  freight."  Ayermenta:  that  the 
interest  was  in  the  shipowner  in  money  advanced  to  him  by  the  owners  of 
the  cargo ;  that  on  the  voyage  from  C.  to  P.  the  ship  was  damaged  by 
stormy  weather,  and  forced  to  go  out  of  her  course  to  Y.  to  be  repaired,  and 
there  necessarily  unloaded  her  cargo  and  loaded  again,  and  that  divers  of 

(1)  Cited,  Allison  v.  BHatol,  &c  In-  297,  49  L.  J.  Q.  B.  615,  42  L.  T.  644 ; 

Burarxe  Co,  (1876)  1  App.  Cas.  209,  221,  Svendsen  v.  WcUlace  (1884)  13  Q.  B.  D. 

84L.T.  309;  J<tix>odv.5e/^r  (1879)4  69,   79,   64   L.   J.   Q.   B.  497    (affd. 

Q.  B.  D.  340,  361,  5  Q.  B.  D.  286,  10  App.  Cas.  404). 
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the  costs  so  incurred  were  a  general  average,  to  which  plaintifP  in  respect  of         Hall 
his  interest  had  to  contribute.     Breach  :  not  indemnifying  against  these.  r. 

Plea,  that  the  policy  was  made  in  London,  and  that  by  custom  these       Janson. 
insurers,  on  money  advanced  on  account  of  freight,  are  not  liable  to  make 
good  a  general  average.     On  demurrer  to  the  plea  : 

Held,  that  the  interest  was  sufficiently  described  in  the  policy.  And  that 
as,  at  least,  the  expense  of  loading  and  unloading  was  the  subject  of  a 
general  average,  the  count  was  good. 

Held  also,  that  the  custom  set  up  in  the  plea  was  inconsistent  with  the 
terms  of  the  written  policy,  and  was  therefore  inadmissible. 

Count  on  a  policy  of  marine  insurance.  The  count  set  out  in 
the  usual  way  the  substance  of  a  policy  on  a  voyage  from  Cardiflf 
to  Panama,  on  the  *ship  Marie  Julie.  Averment  that,  **  by  a  [  •60i  ] 
memorandum  to  the  said  policy,  corn,  fish,  salt,  fruit,  flour  and 
seed  were  declared  to  be  warranted  free  from  average  unless  general 
or  the  ship  should  be  stranded,  sugar,  tobacco,  hemp,  flax,  hides 
and  skins  warranted  free  from  average  under  5/.  per  cent.,  and  all 
other  goods,  also  the  ship  and  freight,  warranted  free  from  average 
under  6L  per  cent,  unless  general  or  the  ship  be  stranded.  And  it 
was  also  declared  by  a  memorandum  thereunder  written  that  the 
assurance  thereby  effected  should  be  on  money  advanced  on  account 
of  freight  valued  at  81SL"  Averments:  That  defendant  under- 
wrote for  lOOZ. ;  That  Edouard  Serreys  was  interested  in  the  money 
so  as  aforesaid  insured,  ''  being  money  advanced  to  him  as  owner 
of  the  said  ship  on  account  of  freight  of  the  cargo  hereinafter 
mentioned,  and  being  subject  to  the  risk  of  the  said  voyage ;  "  and 
that  the  insurance  was  made  for  his  benefit.  Further  averments : 
That  the  ship  took  on  board  at  Cardiff  on  freight  for  Panama  the 
cargo  in  respect  of  which  the  said  money  was  advanced  on  account 
of  freight  to  the  said  Edouard  Serreys  as  the  owner  of  the  said 
vessel,  and  set  sail  upon  the  voyage ;  and  ''  on  her  voyage  out  to 
Panama  the  said  ship  with  the  said  cargo  was,  by  the  force  and 
violence  of  the  winds  and  waves  and  by  means  of  stormy  and 
tempestuous  weather  in  the  course  of  such  voyage,  greatly  damaged 
and  injured ;  and  thereupon,  and  in  consequence  of  the  said  injury 
and. damages  so  sustained  as  aforesaid,  the  master  of  the  said  ship, 
in  order  to  enable  the  said  ship  to  prosecute  the  said  adventure  and 
proceed  on  the  said  voyage,  was  compelled  to,  and  did,  cause  the 
said  ship  to  put  in  at  Valparaiso  to  have  the  said  injury  and 
damage  repaired ;  and  the  said  injury  and  damage  *was  by  the  [  *502  ] 
direction  of  the  said  master  then  and  there  repaired ;  and  that  the 
costs  and  expenses  thereby  then  incurred  by  the  said  master  in 
and  about  repairing  the  said  damage  and  injury,  and  in  and  about 
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Hall  unloading  and  reloading  the  said  cargo,  which  was  necessarily 
Janbon.  unloaded  for  the  said  repair  of  the  ship,  and  reloaded,  and  in  and 
about  providing  the  necessary  stores  and  victuals  for  the  supply  of 
the  said  ship  and  the  crew  thereof  during  the  time  employed  in  the 
said  repairs,  amounted  in  the  whole  to  a  large  sum,  to  wit  to  the 
sum  of  200Z. ;  and  that  divers  of  the  costs  and  expenses  so  incurred 
and  made  as  aforesaid  were  and  are  the  subject  of  a  general  average 
loss  and  contribution,  by  and  amongst  all  parties  interested  in  the 
said  ship  and  the  said  cargo  and  the  completion  of  the  said  voyage, 
and  in  the  freight  to  be  earned  by  the  said  ship,  and  the  said  money 
advanced  on  account  of  freight,  in  proportion  to  their  respective 
interests ;  and  that  the  said  Edouard  Serreys,  as  being  so  interested 
in  the  said  moneys  advanced  on  account  of  freight  as  aforesaid, 
became  and  was  liable  to  contribute  thereto  a  large  sum  of  money ; 
and  that  the  defendant,  as  such  insurer  on  the  said  money  advanced 
on  account  of  freight  as  aforesaid,  became  liable  to  make  good  the 
same  in  proportion  to  the  said  insurance,  to  wit  to  the  amount  of 
80/.,  of  all  which  the  defendant  had  notice  before  this  suit,  but  he 
has  not  paid  or  made  good  any  part  thereof,  although  a  reasonable 
time  for  him  so  to  do  elapsed  before  this  suit." 

Plea :  "  That  the  said  policy  was  made  in  London,  and  that, 
according  to  the  usages  and  customs  of  merchants,  underwriters 
and  others  effecting  and  underwriting  marine  insurances  in  London, 
and  the  known  and  accepted  mercantile  interpretation  and  meaning 
of  *a  policy  of  insurance  in  the  same  language  as  the  said  policy 
in  the  declaration,  on  money  advanced  on  account  of  freight, 
among  such  persons,  an  insurer  of  money  advanced  on  account  of 
freight  is  not  liable  to  pay  or  make  good  any  part  of  a  general 
average  loss  or  contribution." 

Demurrer.     Joinder. 

The  case  was  now  argued  (i). 

WiUeSf  for  the  plaintiff: 

The  subject-matter  of  the  insurance  is  described  as  ''money 
advanced  "  ''  on  account  of  freight."  That  is  a  description  applic- 
able to  a  portion  of  the  freight  paid  in  advance  to  the  shipowner, 
to  be  returned  if  the  freight  is  not  earned,  which  is  consequently  as 
much  at  the  shipowner's  risk  as  the  unadvanced  portion  of  the 
freight.  It  appears  on  the  record  that  this  is  the  interest  which  it 
was  intended  to  insure.   It  might  have  been  described  as  "freight; " 

(1)  Before  Lord  Campbell,  Ch.  J.,  Ck)leTidge,  Wighlman  and  Crompton,  JJ« 


[  •oOS  ] 
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but  the  description  actually  used  is  appropriate.  Then  the  declara-  Hall 
tion  shows  a  general  average  loss,  as  expenses  were  voluntarily  janson, 
incurred  in  loading  and  unloading  the  cargo  for  the  benefit  of  the 
whole  adventure.  The  question,  therefore,  is  whether  the  plea  is 
good.  It  does  not  rely  on  any  custom  forming  part  of  the  general 
law  merchant,  as  exempting  freight  from  general  average ;  [but] 
upon  a  local  usage,  which  it  seeks  to  apply  to  the  written  policy  of 
insurance  so  as  to  alter  the  meaning  of  the  policy.  The  law  on 
that  subject  has  been  recently  discussed  in  this  Court  in  Brown  v. 
Byi-ne  (1) ;  and  the  argument  *for  the  plaintiff  in  that  case  exhausts  [  ♦504  ] 
the  subject,  and  is  adopted  as  the  plaintiff's  argument  here.  It  will 
be  seen  by  the  authorities  there  cited,  and  by  the  judgment  in 
Brown  v.  Byrne  (0,  that  a  local  custom  repugnant  to  the  terms  of 
the  written  contract  is  to  be  rejected.  In  the  ordinary  written 
policy  the  underwriter  contracts  to  indemnify  against  perils  of  the 
sea.  General  average  is  a  consequence  of  the  peril  of  the  sea ;  and, 
if  there  was  no  more  in  the  policy,  the  custom  that  the  underwriter 
shall  not  indemnify  against  that  consequence  of  a  peril  of  the  sea 
would  be  as  repugnant  to  the  terms  of  the  policy  as  the  custom 
attempted  to  be  set  up  in  Blackett  v.  Royal  Exchange  Assurance 
Company  (a).  But  the  memorandum,  "  freight,  warranted  free  from 
average,"  "  unless  general,'*  puts  an  end  to  all  doubt.  It  is 
equivalent  to  an  express  stipulation  that  freight  shall  be  liable  to 
general  average;  and,  as  has  been  already  said,  this  ''money 
advanced  "  ''  on  account  of  freight "  is  freight. 

J.  P.  Wilde,  contra  : 

The  matter  which  the  plaintiffs  intended  to  insure,  being  the 
shipowner's  interest  in  a  part  of  the  payment  for  the  carriage  of  the 
goods,  may  be  freight ;  and,  if  he  had  insured  it  by  that  description, 
the  wording  of  the  memorandum  might  have  excluded  any  custom, 
if  such  existed,  to  free  freight  from  general  average.  But  the 
merchant  may  advance  money  on  account  of  freight  under  such 
circumstances  that  he  cannot  recover  it  back  if  the  voyage  fails : 
De  Silcale  v.  Kendall  (s).  In  such  a  case  the  charterer  or  merchant 
has  an  insurable  interest,  which  he  may  insure  as  part  of  the  price 
of  the  goods;  but  he  cannot  insure  it  as  freight,  *  which  it  is  not.  [  •505] 
♦     *     The  plaintiffs,  therefore,  having  insured  by  a  description 

(1)  97  B.  R  715  (3  El.  &  BL  703).    Saunders   v.  Drew,   37  B.  B.  460  (3 

(2)  37  B.  B.  696  (2  Cr.  &  J.  244).    B.  &  Ad.  445). 

(3)  16  B.  B.  373  (4  M.  &  S.  37).  See 
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Hall        applicable  to  a  kind  of  interest  which  by  the  custom  (if  valid)  is 

JaiIson.      ^^^  liable  to  general  average,  and  the  premiums  having  been 

settled  on   the   supposition   that   the  risk  was  on  such  interest, 

cannot  now  say  that  they  meant  to  insure  a  kind  of  interest  to 

which  the  custom  is  not  applicable.    ♦     *     * 

Farther,  the  count  is  bad  as  not  showing  a  general  average  loss, 
or  any  loss  for  which  the  underwriter  even  on  freight,  or  cargo,  is 
bound  to  indemnify.  The  declaration  discloses  a  case  in  which  the 
ship  &c.  by  ordinary  perils  is  damaged.  It  is  in  such  a  case  the 
duty  of  the  shipowner  to  refit  her  at  his  own  expense,  or  at  the 
expense  of  the  underwriters  on  ship.  He  cannot  charge  the 
expenses  of  such  repairs  against  the  cargo  or  freight,  unless  the 
original  cause  of  the  damage  was  a  voluntary  sacrifice  of  part  for 
the  benefit  of  the  whole :  Potver  v.  Whitmore  (i) ;  HaUett  v. 
Wigram(2).    *     *     * 

[  606  ]  WiUes,  in  reply.     *     *     * 

Cur.  adt\  vuU. 

[  507  J       Lord    Campbell,   Ch.  J.,    on  a  subsequent    day  in  this    Term 
(January  24th),  delivered  judgment: 

The  first  question  to  be  determined  in  this  case  is,  whether  the 
declaration  be  good  upon  the  face  of  it.  The  defendant  contends 
that  it  does  not  show  any  loss  by  perils  insured  against,  within  the 
meaning  of  the  policy.  But  we  think  that  it  contains  sufficient 
allegations  of  the  accruing  of  a  general  average  loss,  for  which  the 
underwriters  are  liable.  The  pleader  in  his  history  of  the  voyage 
begins  by  narrating  disasters,  the  loss  occasioned  by  which  must  be 
borne  exclusively  by  the  owner  of  the  ship;  that  by  means  of 
stormy  and  tempestuous  weather  she  was  greatly  damaged  and 
compelled  to  put  into  Valparaiso  to  be  repaired,  where  she  was 
repaired  :  but  there  is  a  further  statement,  that  for  the  purpose  of 
repairing  her  it  was  necessary  to  unload  and  reload  the  cargo ; 
that ''  divers  of  the  costs  and  expenses  so  incurred  and  made  as 
aforesaid  were  and  are  the  subject  of  a  general  average  loss,"  and 
that  the  party  insured  by  this  policy  in  respect  of  the  interest 
insured  "  became  and  was  liable  to  contribute  thereto."  Now  the 
expenses  necessarily  incurred  in  unloading  and  reloading  the  cargo 
[  ♦50S  ]  for  the  purpose  of  repairing  the  ship,  that  she  may  be  made  *capable 
of  proceeding  on  the  voyage,  have  been  held  to  give  a  claim  to 

(1)  16  R.  R.  416  (4  M.  &  S.   141).      374  (4  Ad.  &  £1.  420). 
See  also  De  Vmix  v.  ScHmdor,  43  R.  R.  (2)  82  R.  R.  450  (9  C.  B.  580). 
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general  average  contribution;  for  the  acts  which  occasion  these  Hall 
expenses  become  necessary  from  perils  insured  against ;  and  they  jaitook. 
are  deliberately,  done  for  the  joint  benefit  of  those  v^ho  are 
interested  in  the  ship,  the  cargo  and  the  freight :  The  Copenhagen, 
Menifig  (i),  Plummer  v.  Wildman  (2),  Stevens  on  Average,  24(8).  This 
doctrine  is  quite  consistent  with  what  is  laid  down  in  Power  v. 
Whitmore  (4)  and  the  other  cases  relied  upon  by  Mr.  Wilde. 

We  are  next  to  consider  the  sufficiency  of  the  plea.  For  this 
purpose  we  must  examine  the  written  contract,  and  see  what  it 
says  respecting  such  a  loss.  The  policy  not  only  contains  general 
words,  to  indemnify  the  assured,  but  it  expressly  declares  that 
"freight"  is  "warranted  free  from  average  under  5  per  cent., 
unless  general  or  the  ship  be  stranded."  Therefore  the  underwriter 
on  freight,  expressly,  absolutely  and  universally,  undertakes  to  pay 
general  average,  however  large  or  however  minute  the  amount 
may  be. 

The  interest  insured  by  this  policy  "  being  money  advanced  to  " 
the  assured  "  as  owner  of  the  said  ship  on  account  of  freight  of  the 
cargo  "  loaded  on  board  her,  and  "  subject  to  the  risk  of  the  said 
voyage,"  is  really  and  substantially  freight,  being  the  recompense 
to  be  earned  by  the  owner  of  the  ship,  if  he  carries  the  goods  on 
the  voyage  insured  and  delivers  them  at  the  port  of  destination. 
As  he  must  repay  the  amount  if  he  fails  to  do  so,  although  pre- 
vented by  the  perils  of  navigation,  the  circumstance  of  its  being 
conditionally  paid  in  advance  does  not  alter  its  character. 

Mr.  Wilde  contended  that  this  interest  could  not  be  insured  as  [  509  j 
freight,  and  that  from  the  description  of  it  in  the  policy,  "  money 
advanced  on  account  of  freight,"  the  underwriters  were  authorized 
in  supposing  that  the  insurance  was  effected  by  the  charterer  of 
a  ship,  or  the  shipper  of  goods,  on  money  paid  on  account  of  freight 
to  the  owner  of  the  ship.  Money  paid  in  advance  by  a  charterer, 
or  shipper  of  goods,  is  not  in  strictness  freight ;  it  has  been  called 
more  properly  "  the  price  of  the  privilege  of  putting  the  goods  on 
board  the  ship  to  be  conveyed  to  their  place  of  destination :  "  but 
great  latitude  is  allowed  in  describing  the  interest  in  a  policy  of 
insurance,  provided  that  the  nature  of  it  is  intelligibly  disclosed : 
and  there  seems  no  reason  why  the  money  advanced  may  not  be 

(1)  1  Rob.  Adm.  R.  289.  Stevens  and  Benecke,  Boston  (U.S.), 

(2)  10  R.  B.  334  (3  M.  &  S.  482).  1833. 

(3)  2nd    ed.,    London,    1816.     See  (4)  16  R.  R.  416  (4  M.  &  S.  141). 
pp.   70,    71    of  Phillips's    edition  of 
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Hall  insured  as  freight  as  well  as  the  money  to  grow  due  on  the  charter, 
JAN80N.  which  is  undoubtedly  insurable  as  freight,  although  not  properly 
freight,  and  rather  the  price  of  the  hire  of  the  ship.  Nor  do  we  see 
how  we  can  be  called  upon  to  infer  that  the  expression  '^  money 
advanced  on  account  of  freight"  necessarily  indicates  that  the 
insurance  is  effected  by  the  charterer  or  shipper,  and  that  the 
freight  paid  in  advance  is  at  his  risk^  not  at  the  risk  of  the  ship- 
owner. If  this  be  a  fact,  and  a  fact  material  for  the  defendant,  he 
ought  to  raise  the  question  by  some  traverse  or  plea. 

Assuming  now  that  there  is  by  this  policy  an  express  contract 
that  the  underwriters  shall  be  liable  for  general  average,  can  the 
alleged  usage  be  set  up  as  a  bar  to  the  action  ?  We  think  that  it 
cannot ;  for  it  is  entirely  in  derogation  and  contradiction  of  the 
written  contract.  Usage  may  be  relied  upon  to  show  the  sense  in 
which  an  expression  found  in  a  written  contract  is  used  in  a  par- 
[  *5io  ]  ticular  trade ;  and  a  usage,  consistent  with  a  written  ^contract,  may 
be  introduced  into  it,  as  both  parties,  being  aware  of  it,  may  be 
supposed  to  intend  that  it  shall  form  part  of  their  bargain.  But  to 
let  in  verbal  evidence  of  a  usage  for  the  purpose  of  contradicting 
and  nullifying  an  express  written  contract  would  be  contrary  to  all 
principle,  and  has  been  forbidden  as  often  as  the  attempt  has  been 
made.  It  may  be  enough  to  refer  to  the  case  of  Blackett  v.  Royal 
Exchange  Assurance  Company  (i),  in  which  it  was  held  that  to  an 
action  on  a  policy  in  the  usual  form  on  ship,  boats,  &c.,  the  defen- 
dant could  not  set  up  a  usage  that  under  such  a  policy  the  under- 
writers cannot  be  called  upon  to  pay  for  the  loss  of  boats  slung  on 
the  outside  of  the  ship  upon  the  quarter.  Says  that  great  Judge 
Lord  Lykdhurst  :  **  It  was  not  to  explain  any  ambiguous  words  in 
the  policy,  any  words  which  might  admit  of  doubt,  nor  to  introduce 
matter  upon  which  the  policy  was  silent,  but  was  at  direct  variance 
with  the  words  of  the  policy,  and  in  plain  opposition  to  the  language 
it  used."  "  Usage  may  be  admissible  to  explain  what  is  doubtful, 
it  is  never  admissible  to  contradict  what  is  plain." 

Beference  was  made  in  the  argument  to  the  recent  case  of  Brown 
V.  Byiiie  (2) :  but  this  Court  by  no  means  intended  there  to  depart 
from  the  principles  which  we  have  now  laid  down ;  and  the  mar- 
ginal note  in  the  report  would  better  express  the  view  taken  of  the 
subject,  by  the  Judges  who  concurred  in  that  decision,  if  it  had  said 
that  the  custom  **  was  not  inconsistent  with  the  bill  of  lading," 
instead  of  saying  that  it  "  controlled  the  bill  of  lading." 

(1)  37  E.  E.  695  (2  Cr.  &  J.  244).  (2)  97  E.  E;  715  (3  El.  &  Bl.  703). 
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In  the  present  case,  without  further  entering  into  the  *authori-        Hall 

ties,  we  think  it  enough  to  say  that  in  our  opinion  the  declaration  jansox. 

is  sufficient,  the  plea  is  bad,  and  there  must  be  judgment  for  the  [  *5ii] 
plaintiffs. 

Judgment  for  the  plaintiffs. 


POWERS  V.   FOWLER.  i855. 

(4  El.  &  Bl.  511-519;  S.  0.  3  W.  R.  166;  24  L.  T.  O.  S.  213.)  JanA6, 

Defendant  being  solicitor  for  the  purchaser  of  real  estate,  who  had  made  [  ^^^  ] 
defatilt,  wrote  to  the  sob'citors  of  the  plaintiff,  who  was  the  vendor,  in  the 
following  terms :  '*  to  save  the  purchaser  from  danger  of  entire  destruction 
of  his  credit,  there  appears  to  be  no  alternative  but  for  me  to  undertake  to 
settle  the  purchase.  After  long  consideration,  I  very  reluctantly  undertake 
to  settle  it  within  two  months,  if  that  will  be  satisfactory  to  your  client :  *' 

Held,  that  this  expressed  a  promise  conditional  on  the  plaintiffs  accept- 
ing the  offer,  and  was  therefore  a  memorandum  of  a  contract  in  con- 
sideration that  plaintiff  would  accept  the  offer,  sufficiently  showing  the 
consideration  to  satisfy  the  4th  section  of  the  Statute  of  Frauds  (1). 

Count  :  averring  that  Thomas  Goodes  had  agreed  to  buy  certain 
lands  of  the  plaintiff  on  terms  set  out ;  that  plaintiff  had  been 
ready  to  perform  his  part,  bat  Goodes  had  after  part  payment  made 
default,  and  plaintiff  was  entitled  to  rescind  the  contract  or  to  take 
proceedings  against  Goodes,  of  all  which  defendant  had  notice; 
and  thereupon,  **  in  consideration  that  plaintiff  would,  within  two 
months  next  following  (upon  being  requested  by  defendant  so  to 
do,  and  upon  the  performance  by  Goodes,  or  by  defendant  on  his 
behalf,  of  all  things  remaining  to  be  performed  on  the  part  of  the 
said  purchaser),  perform  the  said  contract,  in  all  things  on  the 
plaintiff's  part  to  be  performed,  defendant  promised  plaintiff  that 
he  would  procure  the  contract  to  be  performed  by  Goodes  within 
the  said  period  in  all  things  on  the  purchaser's  part  there  to  be 
performed."  Breach.:  that  defendant  did  not  so  procure  per- 
formance. 

Plea :  that  the  alleged  undertaking  and  promise  in  the  declaration 
mentioned  was  and  is  contained  in  a  letter  written  by  the  defendant 
and  addressed  and  sent  to  one  John  Beedham,  and  which  said 
letter  was  and  is  in  the  *word8  and  figures  following,  that  is  to  say :  [  *512  ] 
"  Huntingdon,  80th  July,  1868.  My  dear  Sir.  Powers  and  Goodes. 
To  save  the  purchaser  from  danger  of  entire  destruction  of  his 

(1)  The    Mercantile    Law  Amend-  consideration  should  appear  in,  or  by 

ment  Act,  J8d6  (19  &  20  Vict.  c.  97),  necessary  inference  fi-om,  the  written 

8.  3,  makes  it  unnecessary  in  the  cose  memorandum, 
of  a  contract  of  guarantee,  that  the 


686  1856.    Q.  B.     4  EL,  &  BL.  612—618.  [b-b, 

PowEBs  credit,  there  appears  to  be  no  alternative  but  for  me  to  undertake 
Fowler.  *<>  settle  the  purchase.  After  long  consideration,  I  very  reluctantly 
undertake  to  settle  it  Tvithin  two  months,  if  that  will  be  satisfactory 
to  your  clients.  In  the  event  of  Goodes  bringing  me  any  reasonable 
sum  on  account  of  the  purchase,  I  shall  be  glad  to  complete  it 
earlier.  I  am  apprehensive  that  it  is  very  deai*,  and  that  I  may 
have  to  sell  it  again  at  a  loss.  Having  gone  so  far  with  the  busi- 
ness, I  do  not  like  to  abandon  it,  although  I  have  no  satisfaction  in 
going  through  with  it.  I  am,  dear  Sir,  yours  truly,  W.  Fowlbr. 
John  Bebdham,  Esq.,  Solicitor,  Kimbolton."  And  the  defendant 
further  says  that  the  words  and  names  "  Powers  "  and  "  Goodes  " 
in  the  said  letter  mentioned  respectively  mean  and  are  intended  to 
describe  the  plaintiJBT  and  the  said  Thomas  Goodes  in  the  declara- 
tion mentioned.  And  that,  save  as  in  this  plea  aforesaid,  the 
defendant  did  not  undertake  or  promise  as  alleged. 

Replication :  that,  before  the  writing,  addressing  or  sending  of 
the  said  letter  in  the  said  plea  mentioned,  the  defendant  had  been 
applied  to  and  was  requested  on  behalf  of  the  plaintiff  to  undertake 
and  promise  that  the  said  Thomas  Goodes  should  complete  the  said 
purchases  within  some  certain  ascertained  and  specified  time ;  and 
notice  by  and  on  behalf  of  the  plaintiff  was  then  given  to  the  defen- 
dant that  proceedings  would  be  had  and  taken  against  the  said 
Thomas  Goodes  in  respect  of  his  breaches  of  the  said  contracts 
unless  the  defendant  did  so  undertake  and  promise.  And  the  said 
letter  in  the  said  plea  mentioned  was  written,  addressed  and  sent 
[  •bn  ]  ♦in  answer  to  such  application,  request  and  notice,  and  was  intended 
to  be  a  compliance  therewith.  That  the  plaintiff,  by  the  said  John 
Beedham,  then  being  his  agent  lawfully  authorised  in  that  behalf, 
within  a  reasonable  time  after  the  said  writing,  addressing  and 
sending  of  the  said  letter  in  the  said  plea  mentioned,  assented  to 
the  said  promise  of  the  defendant  in  the  letter  contained  in  the  said 
plea  mentioned  :  that  is  to  say,  by  a  letter  written  by  the  said  John 
Beedham  as  such  agent  as  aforesaid,  and  which  said  letter  was  and 
is  in  the  words  and  figures  following,  that  is  to  say  :  "  Kimbolton, 
6th  August,  1863.  My  dear  Sir.  Powers  and  Goodes.  Your  letter 
engaging  to  settle  this  purchase  in  two  months  is  perfectly  satis- 
factory. Yours  truly,  John  Beedham.  William  Fowler,  Esq., 
Solicitor,  Huntingdon."  And  the  plaintiff  further  saith  that  the 
words  and  names  "  Powers  "  and  **  Goodes  *'  in  the  said  letter  men- 
tioned respectively  were  and  are  intended  to  describe  the  plaintiff 
and  the  said  Thomas  Goodes  in  the  declaration  mentioned. 
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Demurrer  to  the  replication.    Joinder.  rowBBs 

Further  rejoinder :  that  no  such  application  or  request  was  fowlee 
made  in  writing  as  supposed ;  nor  was  any  such  notice  given  as 
alleged;  nor  was  the  said  letter  written,  addressed  or  sent  in 
answer,  or  intended  to  be  such  compliance,  as  alleged  ;  nor  did  the 
said  John  Beedham,  as  agent  in  that  behalf,  within  a  reasonable 
time  assent  as  alleged. 

Demurrer  to  the  rejoinder.     Joinder. 

Baymonily  for  the  defendant : 

The  contract  disclosed  on  the  declaration  being  a  contract  to 
answer  for  the  default  of  Goodes,  the  question  is,  whether  the 
writing,  shown  on  the  record,  is  a  sufficient  memorandum  within 
^the  meaning  of  the  4th  section  of  the  Statute  of  Frauds,  29  [  *6H  ] 
Gar.  II.  c.  8.  It  is  settled  that  a  memorandum  in  such  a  case  is 
not  sufficient,  unless  both  the  promise  and  the  consideration  for  the 
promise  appear  in  the  writing. 

(Lord  Campbell,  Gh.  J. :  There  can  be  little  doubt,  in  this  case, 
that  the  person  signing  the  letter  set  out  in  the  plea  undertakes 
to  settle  the  purchase ;  and  a  breach  of  that  undertaking  is  suffi- 
ciently assigned.  But  the  real  question  is,  whether  any  and  what 
consideration  appears  on  the  writing.) 

There  appears  a  very  good  motive  for  the  promise  of  the  defendant, 
namely,  his  kindness  towards  Goodes :  but  that  is  not  a  considera- 
tion for  a  promise. 

(Lord  Gampbell,  Gh.  J. :  A  consideration  may  either  be  a  benefit 
to  the  promisor  or  a  detriment  to  the  promisee.  I  do  not  at 
present  see  anything  in  the  writing  showing  a  benefit  to  the 
defendant ;  but  is  there  not  ground  for  saying  that  the  plaintiff  was 
to  alter  his  position,  so  as  to  be  prejudiced?) 

Nothing  is  disclosed  in  the  writing  which  would  alter  the  plaintiff's 
position.  If,  the  hour  after  that  letter  was  written,  the  plaintiff  had 
exercised  his  legal  rights  against  Goodes  to  the  utmost,  there  is 
nothing  stated  in  the  letter  which  would  prevent  him.  It  may  be 
conjectured  that  the  defendant  expected  that  time  would  be  given : 
but  that  is  not  sufficient :  Clancy  v.  Piggott  (l),  Hawes  v.  Arm- 
strong (2),  Price  V.  Richardson  (3). 

(1)  41  R.  E.  404  (2  Ad.  &  El.  473).  (3)  15  M.  &  W.  039. 

(2)  1  Bing.  N.  0.  761. 
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PowBRs  (Grompton,  J. :  In  those  cases,  and  in  many  others,  it  did  not 

Fowler,  appear  on  the  lace  of  the  writing  signed  by  the  defendant  that  the 
plaintiff  was  to  do  any  thing.  But  there  are  many  cases  in  which  a 
guarantee  has  been  held  good,  when  by  reasonable  intendment  it 
[  *^15  ]  appears  that  the  defendant's  promise  to  the  ^plaintiff  was  on  condi- 
tion that  the  plaintiff  did  something,  though  he  was  not  bound  to 
do  it.  For  example,  a  written  promise  *'  if  you  furnish  goods  here- 
after to  A.  B.  I  will  see  you  paid  "  does  not  disclose  anything 
binding  the  promisee  to  furnish  the  goods  to  A.  B.  :  but,  if  he  does 
furnish  them,  there  are  cases  to  show  that  the  guarantee  is  good. 
Now  here  the  defendant  undertakes  "  to  settle  it  within  two  months, 
if  that  will  be  satisfactory  to  "  the  plaintiff.  And  the  replication 
shows  that  the  plaintiff  said  it  was  satisfactory.) 

It  does  not  show  a  binding  agreement  to  give  time. 

Phipson,  contra  : 

After  the  plaintiff  had,  by  the  letter  disclosed  in  the  replication, 
accepted  the  defendant's  offer,  it  is  clear  that  any  immediate 
proceedings  taken  against  Goodes  would  have  been  in  breach  of  the 
agreement  between  the  plaintiff  and  the  defendant.  If  that  be  so, 
there  is  ample  consideration  in  fact,  and  the  question  is  merely 
whether  it  appears  on  the  signed  writing.  Now,  on  examining  the 
numerous  cases,  it  will  be  found  that  those  in  which  the  plaintiff 
has  failed  are  cases  in  which  the  writing  has  expressed  merely  an 
unconditional  promise,  but  that,  whenever  the  writing,  giving  it  a 
reasonable  construction,  has  shown  a  promise  on  a  condition  to  be 
fulfilled  by  the  plaintiff,  the  performance  of  that  condition  has  been 
held  to  be  a  consideration  apparent  on  the  writing.  Besides  the 
cases  alluded  to  by  Grompton,  J.  as  to  the  future  supply  of  goods, 
there  are  similar  cases  as  to  guarantees  for  the  conduct  of  servants. 
In  those  cases,  whenever  it  can  be  collected  that  the  writing  means 
[  *oii3  ]  "  if  you  continue  to  employ  him  *I  guarantee,"  sufficient  considera- 
tion has  been  held  to  appear,  though  the  master  was  not  bound  to 
keep  the  servant  at  all :  Newhui-y  v.  Armstrong  (i). 

Raymond,  in  reply.     *     * 

Lord  Gampbell,  Gh.  J. : 
I  am  of  opinion  that  judgment  must  be  given  for  the  plaintiff. 

(1)  31  R.  R.  386  (6  Bing.  201). 
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The  principles  on  which  we  are  to  decide  are  long  settled.  We  need  Powers 
not  run  over  the  cases  which,  since  Wain  v.  Warlteis  (1),  have  Fowlbb. 
established  that,  in  cases  within  the  4th  section  of  the  Statute  of 
Frauds,  there  can  be  no  sufficient  memorandum  in  writing  unless 
the  agreement  appears  in  writing.  And  the  agreement  includes  not 
merely  the  promise  or  undertaking,  but  the  consideration  for  that 
promise,  without  which  it  is  not  an  agreement ;  therefore  the  con- 
sideration must  be  disclosed  in  the  writing.  But,  if  it  appears  by 
the  express  terms,  or  by  necessary  inference  from  the  terms  of  the 
writing,  that  the  defendant's  promise  is  upon  the  terms  of  the 
plaintiff  performing  some  condition,  the  performance  of  which  will 
be  a  benefit  to  the  defendant  or  a  detriment  to  the  plaintiff,  then  it 
appears  in  writing  that  there  is  a  consideration,  and  on  the  per- 
formance of  the  condition  the  plaintiff  may  sue.  Now  here  the 
writing  signed  by  the  defendant  is  a  letter  written  by  the  solicitor 
of  a  purchaser  in  default ;  it  is  addressed  to  the  solicitor  of  the 
vendor.  He  says  that  the  purchaser  is  in  danger  of  entire  destruc- 
tion of  his  credit,  unless  he,  *the  defendant,  undertakes  to  settle  [  *^^7 1 
the  purchase.  That  must  mean  such  a  settlement  as  will  save  the 
credit  of  his  client.  Then  he  goes  on  to  say :  ''  I  very  reluctantly 
undertake  to  settle  it  within  two  months,  if  that  will  be  satisfactory 
to  ypur  clients."  That  is  on  the  express  condition  that  the  clients 
accept  the  offer.  If  they  do,  they  must  of  necessity  refrain  from 
taking  proceedings  against  the  purchaser  for  two  months ;  for  that 
is  the  offer  of  the  defendant.  And  such  an  acceptance  is  ample 
consideration  ;  and  it  appears  in  the  writing.  The  cases  cited  by 
Mr.  Raymond  are  cases  in  which  the  writing  showed  an  absolute 
promise,  subject  to  no  condition.  Here  there  is  an  express  condi- 
tion that  the  plaintiff  accept  the  offer  as  satisfactory.  His 
acceptance  is  shown  here  by  the  replication.  It  happens  to  be  in 
writing :  but,  if  it  had  been  by  parol,  it  would  have  been  just  as 
binding;  for  on  the  acceptance  the  case  became  identical  in 
principle  with  a  long  series  of  cases,  beginning  with  Stcult  v.  LiU  (2), 
in  which  promises  in  writing,  made  before  goods  are  supplied,  that 
if  the  goods  are  supplied  to  a  third  person  they  shall  be  paid  for, 
have  been  held  binding  after  the  goods  are  supplied. 

GOLBBIDOB,  J. : 

There  has  been  a  great  deal  of  litigation  on  this  enactment :  but 
(1)  7  B.  B.  645  (6  Eaet,  10).  (2)  9  Ease,  348. 
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PowKBs  the  principles  are  well  enough  settled.  The  memorandum  of  agree- 
Fowler,  ment  must  in  itself  disclose  all  the  requisites  of  a  contract.  You 
may  have  recourse  to  all  the  circumstances  admissible  to  apply  the 
agreement ;  but  the  signed  memorandum  must  in  itself  contain  the 
whole  requisites  in  writing.  It  becomes  therefore  in  each  case  a 
[  *i>i8  ]  question  of  construction  *of  the  writing  said  to  be  a  memorandum 
of  the  agreement.  In  the  present  case,  I  construe  the  letter  as 
disclosing  a  sufficient  consideration.  The  defendant  begins:  ''to 
save  the  purchaser  from  danger  of  entire  destruction  of  his  credit, 
there  appears  to  be  no  alternative  but  for  me  to  undertake  to  settle 
the  purchase.'*  That  shows  the  motive  for  his  interference,  but  is 
no  agreement  yet.  He  then  goes  on :  "  after  long  consideration, 
I  very  reluctantly  undertake  to  settle  it  within  two  months."  That 
is  his  promise :  but,  if  the  letter  had  stopped  there,  it  would  not 
be  sufficient,  as  it  would  have  disclosed  no  consideration  for  his 
promise :  but  it  goes  on :  "  if  that  will  be  satisfactory  to  your 
clients."  I  construe  that  to  mean  "  if  your  clients  are  satisfied : " 
that  is,  not  merely  are  pleased  that  the  defendant  makes  the  o£fer, 
but  agree  to  it,  and  accept  the  offer  to  settle  in  two  months :  and 
on  that  construction  this  is  a  sufficient  memorandum  disclosing  an 
executory  consideration. 

WlOHTMAN,  J. : 

The  important  question  is,  whether  the  writing  discloses  any 
sufficient  consideration.  All  the  cases  agree  that  it  is  enough  if 
the  consideration  can  fairly  be  collected  from  the  terms  of  the 
writing.  Now  here,  without  taking  anything  but  the  letter  itself, 
it  appears  on  the  face  of  it  that  the  defendant's  client  was  not  able 
to  complete  a  purchase ;  that  the  defendant  is  apprehensive  that 
the  client's  credit  will  be  destroyed,  and  therefore  undertakes  to 
settle  it  within  two  months  if  that  be  satisfactory  to  the  vendor ; 
and  that  if  the  purchaser  furnishes  funds  he  will  complete  the 
purchase  earlier.  From  that  I  think  you  may  fairly  collect  a 
[  •Bi^  ]  promise  by  the  writer,  in  consideration  that  the  vendor  *will  be 
content  with  the  completion  of  the  contract  in  two  months,  to  com- 
plete it  then.  If  that  be  the  fair  intendment,  there  is  a  sufficient 
memorandum  of  an  agreement. 

There  is  a  subordinate  question,  namely,  whether  the  declaration 
correctly  states  the  contract.  If  it  did  not,  the  count  might  be 
amended :  but  I  think  the  count  sufficiently  states  a  contract  to 
enlarge  the  time  for  two  months. 
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CrOMPTON,  J.  :  POWEBS 

r. 

It  seems  to  me  that  the  letter  offering  an  undertaking  disclosed  a  Fowleb. 
consideration  for  it.  I  think  that  the  offer  to  undertake  to  settle  the 
purchase  in  two  months,  if  that  will  be  satisfactory  to  the  plaintiff, 
would  be  appropriately  translated,  in  pleading,  into  a  promise  to 
settle  the  purchase  in  two  months  in  consideration  of  the  plaintiff's 
accepting  that  as  a  settlement  of  his  claim.  There  is  no  reason 
that  the  acceptance  of  the  offer  should  be  in  writing:  and,  the 
moment  it  was  accepted,  there  was  a  complete  agreement  for  a 
consideration,  which,  I  think,  appears  on  this  writing ;  not  merely 
by  implication,  but  in  express  terms. 

Judgment  for  plaintif(\). 


EEG.  V.  INHABITANTS  of   ST.  GEOEGE,   BLOOMS-        iHr>5. 

BURY  (2).  '^"— 

(4  El.  &  Bl.  520—526 ;    S.  C.  24  L.  J.  M.  C.  49  ;    1  Jur.  N.  S.  231 ;    3  0.  L.  R         f  °^^  ^ 
550 ;   3  W.  R.  170 ;   24  L.  T.  O.  S.  213.) 

The  act  of  justices,  in  ordering  the  binding  of  a  pauper  child  apprentice 
under  stat  56  Oeo.  III.  c.  139,  s.  1  (3),  is  judicial ;  and  it  must  therefore 
appear,  on  the  face  of  the  order,  that  the  justices  made  it  within  their  juris- 
diction :  if  not,  no  settlement  can  be  gained  by  inhabitancy  and  service 
under  the  indenture  of  apprenticeship. 

Where  this  does  not  appear,  the  defect  is  not  cured  by  a  statement  in  the 
indenture  that  it  is  made  in  pursuance  of  an  order  of  justices  in  and  for  the 
county,  and  adding  the  date  of  the  actiial  order,  though  the  order  is  written 
on  the  margin  of  the  indenture. 

Nor  by  a  statement  in  the  order  that  it  is  executed  at  the  board  room  of 
the  workhouse  of  a  district,  which  district  appears,  by  the  order,  to  be 
within  the  county  (4). 

On  appeal  against  an  order  of  two  justices  removing  William 
Murrell  and  bis  wife  from  the  parish  of  St.  Clement  Danes  to  the 

(1)  The  defendant  havmg  suggested  defendant  his  acceptance  of  it;   and 

error,  the  cause  was  argued  in  the  that,  on  the  demurrer  to  the  rejoinder, 

Exchequer  Chamber  in  the  following  it  must  be  taken  as  admitted  that  there 

Easter  Term  (Tuesday,    April    24tb,  was    no  such  notification    of    assent 

1855),  before  Jervis,  Ch.  J.,  Cresswell,  within    a  reasonable   time.    As  this 

Williams  and  Crowder,  JJ.,  and  Pol-  objection  had  not  been  pointed  out  in 

lock,  C.  B.,  Parke  and  Martin,  Barons,  the    Court    below,    Phipsofi  obtained 

by  Bramwtll  for  the  party  suggesting  leave  to  amend  by  taking  issue  on  the 

error,   defendant  below,  and  PAtp«on  rejoinder.    There  was  consequently  no 

for  the  plaintiff  below.  decision  in  error. 

During  the  argument,  several  of  the  (2)  See  Staverton   Overseers  v.  Aih- 

Judges    expressed  a   strong    opinion  burton  Overeeert,  post,  p.  595. 

that,  independently  of  the  Statute  of  (3)  Repealed,  39  &  40  Vict.  c.  01> 

Frauds,  there  was  no  contract  unless  s.  27. 

the  plaintiff,  within  a  reasonable  time  (4)  See    3    &    4  Will.  IV.    c.    63, 

after  the  offer  to  him,  notified  to  the  ss.  1 — 3.     The  section  under  which 
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Blooms- 

BUKY. 


[  ••>21  ] 


parish  of  St.  George,  Bloomsbary,  both  in  Middlesex,  the  Sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  a  case 
which  was  substantially  as  follows. 

The  said  pauper,  William  Murrell,  was,  on  15th  October,  1840, 
by  indenture  bearing  date  the  same  day,  bound  as  a  parish  apprentice 
to  William  Bending,  within  the  appellant  parish,  and  duly  served 
his  apprenticeship,  and  resided  and  slept  within  the  appellant 
parish  for  forty  days  and  upwards  whilst  serving  his  said  master 
under  the  indenture.  The  indenture,  order  for  binding,  and  the 
allowance,  which  were  all  on  the  same  sheet  of  paper,  were  as 
follows. 

"  This  indenture,  made  the  15th  day  of  October,  in  the  8rd  year 
of  the  reign  of  our  sovereign  lady  Victoria  the  First,  by  the  grace 
of  God**  &c.,  ''and  in  the  year  of  our  Lord  1840,  witnesseth  that 
Peregrine  Fernandez,  Robert  Baldock  and  James  Wilkinson,  church- 
wardens of  that  part  of  the  parish  of  Saint  Andrew,  Holborn  which 
lies  above  the  Bars  in  the  county  of  Middlesex,  and  the  parish  of 
Saint  George  the  Martyr,  in  the  said  county,  having  the  power  and 
authority  of  overseers  of  the  poor,  *and  Samuel  Addinsell,  Thomas 
Christian,  Frederick  Lindner  and  Edward  Wrench,  overseers  of  the 
poor  of  the  said  parishes,  have,  in  pursuance  of  an  order  of  George 
Wigg  and  Thomas  Russell,  Esquires,  two  of  her  Majesty's  justices  of 
the  peace  in  and  for  the  county  of  Middlesex  bearing  date  the  said 
16th  day  of  October,  1840,  and  by  and  with  the  consent  of  the  said 
two  justices,  put  and  placed,  and  by  these  presents  do  put  and 
place,  William  Murrell,  aged  fourteen  years  or  thereabouts,  a  poor 
child  of  the  said  parishes,  apprentice  to  William  Bending,  of  '*  &c., 
''in  the  parish  of  Saint  Andrew  Holborn  above  the  Bars  in  the 
county  of  Middlesex,"  &c.  Then  followed  the  rest  of  the  deed  of 
apprenticeship ;  which  was  signed  and  sealed  by  Bending. 
"  Middlesex  ]  "  Whereas  the  overseers  of  the  poor  of  that  part  of 
to  wit.  i  the  parish  of  St.  Andrew  Holborn  which  lies  above 
the  Bars,  in  the  county  of  Middlesex,  and  the  parish  of  St.  George 
the  Martyr,  in  the  said  county,  have,  the  15th  day  of  October,  1840, 
brought  before  us,  two  of  her  Majesty's  justices  of  the  peace  of 
the  said  county,  whose  names  are  hereunto  subscribed,  William 
Murrell,  a  poor  child  of  the  said  parishes,  who  has  attained  the 


the  justioes  acted  in  tliis  case  has  been 
repealed,  but  the  report  is  preserved 
because  the  decision  probably  applies 
to  orders  under  sect  11  of  the  same 


statuta  The  approval  of  the  justices 
is  not,  however,  required  whero  the 
apprentice  is  bound  by  gnardiaps 
under  7  &  8  Vict,  c  101,  &  12. 
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age  of  nine  years  and  upwards,  and  the  said  overseers  have  proposed        Reo- 
to  us,  the  said  justices,  to  bind  the  said  William  Murrell  apprentice      Inhabi- 

to  William  Bending,  of"  &c.,  **  in  the  parish  of  St.  Andrew  Holborn  st.Ise^bg^b, 
above  the  Bars,  in  the  county  of  Middlesex,  boot  and  shoe  maker  :      Blooms- 

•^  '  BUBY. 

And  whereas  we,  the  said  justices,  have  inquired  into  the  propriety 
of  binding  the  said  William  Murrell  apprentice  to  the  said  William 
Bending,  and  have  particularly  inquired"  &c.  (following  the  usual 
form) :  "  Now  we,  the  said  justices,  do  make  this  our  order,  of  and 
concerning  the  premises,  and  do  *hereby  declare :  That  the  said  [  *S22] 
William  Bending  is  a  fit  person  to  whom  the  said  William  Murrell 
may  be  properly  bound  as  apprentice.  And  we  do  order  that  the 
overseers  of  the  said  part  of  the  said  parish  of  Saint  Andrew, 
Holborn,  and  the  said  parish  of  Saint  George  the  Martyr,  shall  be 
at  liberty  to  bind  the  said  William  Murrell  apprentice  accordingly. 
Given  under  our  hands  and  seals  at  the  board  room  of  the  Holborn 
Union  Workhouse,  the  day  and  year  first  above  written. 

"Geo.  Wioo  (l.  s.) 
"Thos.  Eussbll  (l.  s.)." 

"  We,  whose  names  are  hereunto  subscribed,  two  of  her  Majesty's 
justices  of  the  peace  of  the  county  of  Middlesex  (one  whereof  being 
of  the  quorum),  do  consent  to  the  putting  forth  of  William  Murrell, 
mentioned  in  this  indenture,  apprentice,  according  to  the  intent 
and  meaning  of  the  said  indenture.  And  we  do  sign  this  our 
allowance  thereof,  this  day  of  October,  1840,  and  before  the 

execution  of  the  said  indenture  by  any  one  of  the  other  parties 
thereto. 

"Geo.  Wiog. 

"  Thos.  Russell." 

The  order  for  binding  was  written  in  the  margin  of  the  indenture : 
and  the  allowance  was  likewise  written  in  the  margin  immediately 
underneath  the  order. 

No  objection  was  taken,  on  the  part  of  the  appellants,  to  the 
form  of  the  indenture  or  allowance ;  but  it  was  objected,  on  their 
part,  that  the  said  pauper  could  not  obtain  a  settlement  in  the 
appellant  parish  by  residence  whilst  serving  under  the  said  indenture 
of  apprenticeship,  because  it  did  not  appear,  on  the  face  of  the 
above  order,  that  the  two  justices  who  made  the  same  were,  at  *the  [  *523  ] 
time  of  such  making,  within  their  jurisdiction,  that  is  to  say  within 
the  county  of  Middlesex. 

B.R, — ^VOL.  XCIX.  88 
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Rbg.  The  Sessions  overruled  the  objection,  and  confirmed  the  order 

iNHABi-      of  removal. 

St^bo^b,       "^^^  question  for  the  opinion  of  this  Court  is :  Whether,  upon  the 

Blooms-      facts  above  stated,  William  Murrell  legally  gained  a  settlement  under 

the  said  indenture.    If  the  Court  should  answer  this  question  in  the 

affirmative,  then  the  order  of  removal  and  the  order  of  the  Quarter 

Sessions  are  to  be  confirmed :  if  otherwise,  both  are  to  be  quashed. 

J.  W.  HuddleatoH,  in  support  of  the  order  of  Sessions.     *     *     * 

[524]  Bodkin,  contra.     *     *     * 

[  625  ]       Lord  Campbell,  Ch.  J.  : 

I  give  e£fect  to  this  objection  with  great  reluctance :  it  is  much 
to  be  regretted  that  settlements  should  depend  upon  such  niceties. 
But  the  act  to  be  done  by  the  magistrates  is  judicial ;  and  it  must 
be  shown,  on  the  face  of  the  instrument,  that  they  had  authority. 
We  have  the  order  before  us.  If  we  could  have  taken  judicial 
notice  that  the  board  room  is  in  the  county  of  Middlesex,  that 
would  have  met  the  objection  :  but  we  cannot  do  so ;  and  I  do  not 
see  how  the  objection  is  to  be  met.  The  recital  in  the  indenture 
does  not  cure  the  defect  in  the  order ;  nor  does  the  allowance. 

Coleridge,  J. : 

I  do  not  regret  the  existence  of  the  rule  which  compels  me  to 
decide  in  favour  of  this  objection  :  but  I  am  sorry  that  settlements 
depend  upon  it.  But,  where  justices,  who  have  a  limited  jurisdic- 
tion, do  an  act,  they  must  show,  on  the  face  of  the  instrument, 
that  they  have  jurisdiction  in  the  particular  case.  It  would  not  do 
to  leave  such  a  matter  to  be  proved  afterwards  by  parol  evidence. 
Where  you  do  refer  to  other  documents,  you  do  so  only  because 
they  are  connected  with  the  instrument  itself  which  is  in  evidence  : 
even  if  justices  came  and  swore  that  they  did  the  act  in  question 
within  their  jurisdiction,  this  would  not  be  sufficient.  We  cannot 
take  notice  of  the  situation  of  the  board  room.  In  Reg,  v.  Ask- 
burton  (i)  the  only  question  was  whether  the  justices  named  in  the 
[  *626  ]  allowance  were  *the  same  as  those  named  in  the  indenture  at  the 
foot  of  which  the  allowance  was  written. 

WlOHTMAN,   J. : 

The  objection  does  not  rest  on  the  question  of  fact,  but  relates 

(1)  8Q.  R871. 
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to  what  appears  on  the  face  of  the  order.  A  similar  objection  was 
taken  in  Reg.  v.  Aldbraiigh  (i) :  but  there  the  Court  held  that  the 
words  which  appeared  on  the  face  of  the  allowance  supplied  the 
defect. 

Gboupton,  J.: 

I  am  of  the  same  opinion.    The  rule  of  law  is  clear.    The  words 

in  the  indenture  cannot  be  considered  as  words  used  by  the  justices 

in  their  order.  ^  ,        ^  o,     .  ,    , 

Order  of  Sessions  quashed. 


Reg. 
n 

INHABI. 
TANT8  OF 

St.  George, 
Blooms- 

•    BURY. 


OVERSEERS  of  STAVERTON  v.  OVERSEERS  of 
ASHBURTON  {t). 

(4  El.  &  Bl.  526— 535 ;    S.  C.  24  L.  J.  M.  0.  53 ;    1  Jur.  N.  S.  233 ;    3  C.  L.  R. 
562  ;  8.  C.  nom.  B.  v.  Staverton,  3  W.  B.  173 ;  24  L.  T.  0.  S.  214.) 

Under  etat.  43  Eliz.  c.  2,  8.  5  (3),  the  assent  of  justices  to  the  binding 
of  a  pauper  apprentice  is  judicial ;  and  it  is  necessary  that  the  instrument 
should  show,  on  its  face,  tiiat  the  justices  gave  their  assent  within  their 
jurisdiction. 

Where  this  did  not  appear,  the  indenture  of  apprenticeship  was  invalid : 
and  no  settlement  could  be  gained  by  residence  and  service  under  the 
apprenticeship. 

This  was  a  case  stated,  by  consent  of  parties  and  order  of  a 
Judge  (under  stat.  12  &  18  Vict  c.  46|  s.  11),  for  the  opinion  of 
this  Court. 

By  an  order  of  two  justices,  Richard  Widdicombe,  a  pauper,  was 
removed  from  the  parish  of  Ashburton  to  the  parish  of  Staverton, 
both  in  Devonshire. 

The  pauper  was,  on  27th  July,  1812,  bound  apprentice,  by  the 
churchwardens  of  the  poor  of  the  parish  of  Ashburton,  to  William 
"Widdicombe,  of  the  parish  of  Ashburton,  by  an  indenture,  of  which, 
and  of  the  allowance  thereof  by  justices,  the  parts  material  to  the 
present  decision  were  as  follows. 

''  This  indenture,  made  the  27th  day  of  July,  in  the  52nd  year  of 
the  reign  of  our  sovereign  lord  Qeorge  the  Third,"  &c.,  ''and  in 
the  year  of  our  Lord  1812,  witnesseth :  That  Robert  Abraham  and 
John  Bovey,  churchwardens  of  the  parish  of  Ashburton  in  the 
county  of  Devon,  and  James  Bidgood  and  John  Eales,  overseers  of 
the  poor  of  the  said  parish,  by  and  with  the  consent  of  his  Majesty's 

(1)  13  Q.  B.  190.  But  the  assent  of  the  justices  is  not 

(2)  See  Beg.  v.  InhahitanU  of  St,  necessary  where  the  apprentice  ia 
Oeorge^  ante,  p.  591.  bound  by  the  guardians  of  the  poor 

(3)  This  section  is  still   in    force,      under  7  &  8  Yict.  c.  101,  s.  12. 

88—2 
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Jan.  17. 

[626] 
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OvEBMEKRs    justices  of  the  peace  for  the  said  county,  whose  names  are  hereunto 

Stavebton    subscribed,  have  put  and  placed,  and  by  these  presents  do  put  and 

OvEi^EEBs    P^*^»  Richard  Widdicombe,  aged  ten  years  or  thereabouts,  a  poor 

<>f  child  of  the  said  parish,  apprentice  to  William  Widdicombe,"  till  he 

should  attain  the  age  of  twenty-one,  accordmg  to  the  statute  m  that 

case  made  and  provided.    The  indenture  contained  the  terms  of  the 

apprenticeship,  and  covenants  by  the  master  with    the   parish 

officers.    **  Provided  always  that  the  said  last  mentioned  covenant, 

on  the  part  of  the  said  master,  his  executors  and  administrators,  to 

be  done  and  performed,  shall  continue  and  be  in  force  for  no  longer 

time  than  for  three  calendar  months  next  after  the  death  of  the 

said  master,  in  case  he,  the  said  master,  shall  happen  to  die  during 

the  continuance  of  such  apprenticeship,  according  to  the  provisions 

of  an  Act "  Ac.  (82  Geo.  III.  c.  57,  "For  the  further  regulation  of 

parish  apprentices'*).     "In  witness  whereof  the  parties  aforesaid 

to  these  present  indentures  interchangeably  have  put  their  hands 

[•628]       and  seals  the  day  ♦and  year  above  written."    (The  sealing  and 

delivery  attested.) 

"  We,  whose  names  are  subscribed,  justices  of  the  peace  for  the 
county  aforesaid  (one  whereof  is  of  the  quorum),  do  consent  to  the 
putting  forth  of  the  aforesaid  Eichard  Widdicombe  apprentice, 
according  to  the  intent  and  meaning  of  the  above  indenture. 

"  G.  BUBRINGTON. 

"  E.  Palk." 

The  justices,  G.  Burrington  and  E.  Palk,  were,  at  the  time  of  the 
indenture,  justices  of  and  for  the  county  of  Devon.  Mr.  Palk 
resided  at  Ashburton,  and  Mr.  Burrington  at  Ghudleigh,  both  in 
the  county  of  Devon.  They  held  a  Petty  Sessions,  sometimes  at 
Ashburton,  at  others  at  the  ''  New  Inn,"  both  in  the  county  of  Devon, 
and  both  places  distant  upwards  of  twenty-six  miles  from  the 
boundary  of  the  county.  Mr.  Brown,  the  attesting  witness,  was 
then  the  governor  of  the  Ashburton  workhouse,  and  the  manager  of 
the  parochial  business  of  Ashburton,  and  lived  in  Ashburton.  Mr. 
Gribble,  the  clerk  to  the  said  justices,  whose  initials  are  placed  in  a 
comer  of  the  indenture,  also  lived  at  Ashburton.  The  justices, 
master,  Mr.  Brown  and  Mr.  Gribble,  are  all  dead,  as  well  as  the 
churchwardens  and  overseers,  parties  to  the  indenture. 

The  pauper  served  some  time  with  his  said  master,  under  the 
said  indenture,  in  the  parish  of  Ashburton,  and  then  went,  with  his 
said  master,  into  the  parish  of  Staverton,  where  he  resided  with  his 
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said  master,  serving  under  the  said  indenture  for  some  years.  He  Ovebsbbrs 
left  before  attaining  his  age  of  twenty-one  years ;  but  the  last  forty  staverton 
days  of  his  service,  under  the  said  indenture,  was  with  his  said  qverseees 
master  in  the  said  parish  of  Staverton.  op 

The  pauper  having  become  chargeable  to  the  parish  of  Ashburton,  r  .^^  ^ 
on  the  29th  day  of  August,  1854,  an  order  was  made  by  two  justices 
in  Petty  Sessions,  on  the  application  of  the  churchwardens  and 
overseers  of  Ashburton,  for  his  removal  from  Ashburton  to  Staverton. 
The  settlement  relied  on  was  the  settlement  by  apprenticeship. 
The  case  set  out  the  grounds  of  removal,  which  stated  the  binding, 
service,  and  residence  in  Staverton. 

Notice  of  appeal  was  given.  The  material  part  of  the  grounds  of 
appeal  was  as  follows. 

**  That  the  indenture  of  apprenticeship,  referred  to  in  the  grounds 
of  removal  sent  with  the  said  order  of  removal,  was  bad,  illegal  and 
insufficient;  and  that  no  settlement  was  acquired  by  the  said 
Bichard  Widdicombe,  under  or  by  virtue  of  the  said  indenture,  or 
otherwise,  in  our  said  parish  of  Staverton  ;  inasmuch  as  the  consent 
or  allowance  of  justices  to  the  putting  forth  of  the  said  Richard 
Widdicombe  was  bad  and  insufficient ;  as  it  does  not  appear,  and  it 
is  not  stated,  and  has  not  been  proved,  that  the  said  allowance  or  con- 
sent was  signed  or  given  within  the  jurisdiction  of  the  said  justices." 

The  points  for  the  decision  of  the  Court  are  : 

Whether  the  consent  or  assent  of  justices  to  the  putting  forth  of 
R.  Widdicombe,  by  the  indenture,  was  valid  and  sufficient,  or  bad 
and  insufficient,  having  reference  to  the  grounds  of  appeal ;  and 
whether  or  not  a  settlement  was  acquired  by  R.  Widdicombe  in 
Staverton  by  service  and  residence  under  the  indenture,  in  manner 
set  forth  in  the  grounds  of  removal,  and  having  reference  to  the 
said  grounds  of  appeal. 

If  the  Court  be  of  opinion  that  the  allowance  of  justices  was  valid 
and  sufficient,  having  reference  to  the  ^grounds  of  appeal,  and  that  [  *6S0  ] 
a  settlement  was  acquired  in  Staverton  by  R.  Widdicombe,  by 
service  under  the  indenture,  having  reference  &c.,  then  the  order  of 
removal  is  to  be  confirmed.  But,  if  the  Court  be  of  opinion  that 
the  allowance  was  bad  and  insufficient,  having  reference  &c.,  and 
that  no  settlement  was  acquired  by  R.  Widdicombe  in  Staverton,  by 
service  and  residence  under  the  said  indenture,  having  reference 
Ac,  then  the  order  of  removal  is  to  be  quashed. 


Coleridge,  for  the  appellants.     ♦     *     * 
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[  •533  ] 


Archboldf  contra.     *     *     * 

Lord  GampbelLi  Ch.  J. : 

We  have  to  determine  whether  the  assent  of  justices  to  a  parish 
indenture,  under  stat.  48  Eliz.  c.  2,  s.  6,  was  a  judicial  act.  It 
appears  to  me  to  have  been  so.  It  was  most  important  that  the 
justices  should  make  inquiries  respecting  the  proposed  business, 
the  family  of  the  child,  and,  still  more,  the  family  of  the  master 
with  whom  the  apprenticeship  was  to  take  place.  It  is  manifest 
that,  if  justices,  when  called  upon  to  act  under  stat.  48  Eliz.  c.  2,  s.  5, 
had,  upon  inquiry,  refused  to  assent  to  the  binding,  they  could  not 
have  been  compelled  to  do  so :  an  application  for  a  mandwmis  under 
such  circumstances  would  not  have  been  listened  to  for  a  single 
moment.  The  assent  then  is  clearly  a  judicial  act ;  and  so  it  was 
held  to  be  in  Rex  v.  Hamstall  Ridware  (1).  In  Rex  v.  Winwick  (2) 
Lord  Kenton,  instead  of  overturning  Rex  v.  Hamstall  Ridware  (l), 
recognises  it,  And  distinguishes  it  from  the  case  then  before  him, 
where  the  justices  had  met  together,  and  there  had  been  a  joint  act 
of  the  two  constituting  a  judicial  tribunal.  These  are  decisions 
under  stat.  48  Eliz.  c.  2.  Then  Mr,  Archbold  properly  cites  Reg.  v. 
Stainfoi'th  (a)  and  Reg.  v.  Totness  (4).  These,  however,  are  decisions 
under  stat.  56  Geo.  III.  c.  189,  s.  1,  where  the  requisites  are 
different.  Under  sect.  1  of  that  statute,  there  is  first  to  be  an  order 
of  justices  ;  and  the  justices,  before  making  the  order,  are  to  make 
the  inquiries  which  they  ought,  before  that  enactment,  to  have 
made  before  giving  their  assent.  The  decision,  in  making  the 
order,  is  judicial,  as  the  assent  was  under  the  old  law.  In  Reg.  v. 
Totness  (4)  it  was  held  that  the  ^allowance  under  sect.  1  is  not 
judicial:  but  why?  Because  there  has  been  a  previous  judicial 
inquiry  on  making  the  order,  and,  the  indenture  being  made  after 
the  order,  the  justices  have  only  to  Bee  that  the  order  is  obeyed, 
and  could  not  refuse  their  allowance  of  an  indenture  so  made  in 
obedience  to  their  order.  The  reasons  for  that  decision,  therefore, 
do  not  impair  the  authority  of  Rex  v.  Hamstall  Ridware  (i),  a 
decision  of  which  I  entirely  approve :  and,  on  that  authority,  and 
on  the  reason  that,  wherever  there  is  a  judicial  act,  the  jurisdiction 
must  appear  on  the  face  of  the  instrument,  I  am  of  opinion  that  the 
appellants  are  entitled  to  our  judgment. 

(Coleridge,  J.  had  left  the  Court.) 

(1)  3  T.  B.  380.  (3)  11  Q.  B.  66. 

(2)  8T.  B.454.  (4)  llQ.B.80. 
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WlOHTMAN,    J.  :  OVERSEEES 

OP 

Had  this  been  a  case  under  stat.  56  Geo.  III.  c.  139,  s.  1,  our    Stavebton 
decision  must  have  been  in  conformity  with  the  authority  which    Overseers 
expressly  shows  that  an  allowance  under  that  section  is  merely  a   asiiburtox. 
ministerial  act.     But  the  question  here  is,  whether,  under  stat.  48 
Eliz.  c.  2,  s.  5,  where  there  is  no  inquiry  and  judicial  act  preliminary 
to  the  assent  of  the  justices,  such  assent  is  itself  a  judicial  act.    It 
is  difiQcult  to  imagine  what  object  the  Legislature  could  have  had  in 
requiring  the  assent  of  the  justices  if  no  discretion  was  to  be 
intrusted  to  them.      According  to  common  understanding,  the 
assent  is  a  judicial  act;  and  so  this  Court  decided  in  Rex  v.  Hanistall 
Ridware  (1) :  and,  unless  that  case  has  been  overruled,  there  can 
be  no  question  what  our  decision  ought  to  be.    But  Mr,  Archbold 
says  *that  it  is  overruled  in  Rex  v.  Winwick  (2).    That  was  decided       [  •BW  ] 
on  totally  different  grounds.    For  aught  that  appears  in  the  report 
there,  the  jurisdiction  may  have  appeared  on   the   face  of  the 
instrument.    Considering,  therefore,  our  former  decision,  and  the 
apparent  intention  of  the  Legislature,  we  must  give  judgment  for 
the  appellants. 

Cbompton,  J. : 

It  is  not  disputed  that,  if  the  assent  here  is  a  judicial  act,  we 
must  give  effect  to  the  objection  that  the  jurisdiction  does  not 
appear  on  the  face  of  the  instrument.  I  have  not  been  able  to  find 
any  ground  for  doubt.  As  my  brother  Wiohtman  says,  the  Legis- 
lature must  have  intended  that  the  justices  should  inquire  into  the 
matter ;  and,  in  doing  so,  their  act  cannot  be  merely  ministerial 
unless  they  are  bound  to  take  the  word  of  the  parish  officers.  But 
the  authorities  show  that  they  must  take  the  decision  upon  them- 
selves. I  need  not  go  through  the  case  of  Rex  v.  Hamstall 
Ridware  (1) :  and,  as  to  the  subsequent  case  of  Rex  v.  Winwick  (2),  it 
does  not  overrule  Rex  v.  Hamstall  Ridware  (l),  but  expressly  acts 
upon  it.  In  Rex  v.  Winivick  C'O  the  objection  was  that  the  facts 
showed  a  want  of  jurisdiction,  because  the  justices  had  signed  at 
different  times ;  and  the  question  was,  whether  the  jurisdiction  had 
been  exercised  by  a  joint  act,  as  it  ought  to  be  where  the  act  is 
judicial.  And  Lord  Kenton,  after  recognising  Rex  v.  Hamstall 
Ridware  (1),  distinguished  it,  on  the  ground  that  in  Rexv.  Winwick  (2) 
one  of  the  justices  met  the  other,  and  produced  an  assent  which  he 

(1)  3  T.  B.  380.  (2)  8  T.  E.  454. 
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had  previously  signed,  and  that  the  two  then  agreed  to  *assent. 
Lord  Kbnyon  therefore  assumed  that  the  act  was  judicial :  to 
suppose  that  he  thought  it  not  judicial  is  to  make  his  judgment 
nonsensical.  Then  it  is  said  that,  since  stat.  66  Geo.  III.  c.  139, 
it  has  been  decided  that  the  allowance  under  sect.  1  of  that  statute 
has  been  held  to  be  merely  ministerial.  But  the  question  on  that 
is  quite  different :  it  may  well  be  that,  after  the  judicial  act  of 
making  the  order  is  performed,  what  remains  may  be  merely 
ministerial,  nothing  being  wanted  but  to  see  that  the  ceremonies 
have  been  properly  performed.  It  is  .true  that  the  Legislature, 
knowing  that  there  had  been  carelessness  in  these  bindings, 
prescribed  certain  requisites,  and  directed  that  there  should  be  an 
inquiry  and  an  order  before  the  allowance.  But  that  does  not  show 
that,  before  this  enactment,  the  assent  was  not  judicial. 

Judgment  for  the  appellants. 


1865. 
Jan,  18, 24. 

[536] 
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REG,   V.   INHABITANTS  of  BEDFOEDSHIRE. 

(4  El.  &  Bl.  533—549 ;  S.  0.  3  C.  L.  R.  442;  24  L.  J.  Q.  B.  81 ;  1  Jar.  N.  S.  208 ; 
6  Cox,  C.  C.  505  ;  3  W.  K  205 ;  24  L.  T.  O.  S.  268.) 

Presentment  against  the  inhabitants  of  a  county  for  not  repairing  a 
bridge.  Plea :  that  A.  was  liable  to  repair  it  rationt  tenurce.  Issue  on  A.'s 
liability : 

Held,  that  evidence  of  reputation  was  admissible  to  prove  A.'s  liability. 

At  the  General  Quarter  Sessions  of  the  peace  for  the  county  of 
Bedford,  a  justice  of  the  county  presented,  on  his  own  view,  that  a 
public  common  bridge  in  the  county,  called  Harrold's  Bridge,  was 
out  of  repair,  and  that  the  inhabitants  of  the  county  ought  to 
repair  it. 

The  presentment  was  removed  by  certioraH  into  this  Court 
Plea,  by  two  of  the  inhabitants  (for  themselves  and  *the  rest  of 
the  inhabitants  excepting  Crewe  Alston,  Thomas  Philip,  Earl  De 
Grey,  Mary  Trevor,  Elizabeth  Trevor,  and  Catharine  Trevor), 
except  as  to  the  three  northern  arches  of  the  bridge :  Not  guilty. 
Issue  thereon.  And,  as  to  the  residue  of  the  bridge,  that  Crewe 
Alston  ought  to  repair  the  first  arch  by  reason  of  his  tenure  of  the 
manor  of  Odell,  Earl  De  Grey  ought  to  repair  the  second  arch  by 
reason  of  his  tenure  of  the  manor  of  Harrold,  and  Mary  Trevor, 
Elizabeth  Trevor  and  Catharine  Trevor  ought  to  repair  the  third 
arch  by  reason  of  their  tenure  of  the  manor  of  Chellyton. 

Replication  traversing  the  liability  of  the  three  parties  as  laid. 
Issue  thefeon. 
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On  the  trial,  before  Cresswell,  J.,  at  the  last  Huntingdonshire 
Assizes,  the  counsel  for  the  defendants  proposed  to  give  evidence  of 
reputation,  that  the  lords  of  the  three  manors,  respectively,  ought 
to  repair  the  different  parts  of  the  bridge  as  averred  in  the  plea. 
A  witness  was  called,  who  proved  that  he,  and  his  deceased  father 
before  him,  had  worked  in  repairing  the  second  arch,  which 
according  to  the  plea  was  repairable  by  the  lord  of  the  manor  of 
Harrold.  The  defendant's  counsel  asked  whether  he  had  heard, 
from  his  deceased  father,  who  ought  to  repair  the  second  arch. 
The  question  was  objected  to;  and,  after  argument,  the  learned 
Judge  rejected  it  on  the  ground  that  evidence  of  reputation  was 
not  admissible  on  the  trial  of  this  issue.  The  counsel  for  the 
defendants,  submitting  to  this  ruling,  did  not  pursue  the  inquiry 
as  to  reputation,  but  gave  other  evidence  tending  to  show  the 
liability  of  the  lords  of  the  manors  to  repair.  The  case  ultimately 
went  to  the  jury,  who  found  for  the  Crown. 

Worlledge,  in  the  ensuing  Term,  obtained  a  rule  for  a  new 
trial,  on  the  ground  of  the  improper  rejection  of  evidence. 

2'ozei'  and  M.  L.  Wells  now  showed  cause  (l) : 

The  evidence  was  properly  rejected ;  for  the  issue  was  as  to  the 
private  right  of  Earl  De  Grey.  The  only  decision  precisely  in  point 
is  Reg.  v.  Wavertree  (2),  in  which  the  evidence  was  rejected.  That, 
it  is  true,  was  only  a  decision  at  Nisi  Prius ;  but  it  is  consistent  with 
the  principles  laid  down,  in  Mcrrewood  v.  Wood  (3),  by  Lord  Kbnyon. 
*  *  In  Rogers  v.  Wood  (4),  Lord  Tenterdbn  says :  **  Declarations 
can  only  be  evidence  of  reputation  when  made  by  those  who  have 
personal  knowledge  of  the  fact."  They  are  admissible  as  to  the 
boundary  of  a  manor :  but  in  that  case  there  are  perambulations  by 
which  that  becomes  known  to  all.  The  only  way  in  which  the 
deceased  witness  in  the  present  case  could  have  formed  his  opinion 
was  from  having  been  employed  to  repair  the  bridge  by  Lord 
De  Grey's  steward,  which  might  have  been  merely  for  the  steward's 
own  convenience. 

(Grompton,  J. :  It  is  sometimes  laid  down  that  reputation  of  a 

particular  fact  is  not  admissible:  and,  if   the  statement  of  the 

deceased  person  would  come  to  no  more  than  evidence  of  reputation 

that  successive  lords  of  the  manor  had  at  different  times  repaired 

(1)  Before  Lord  Campbell,  Ch.  J.,         (2)  2  Moo.  &  Bob.  353. 
Coleridge,  Wightman  and  Crompton,  (3)  12  R.  B.  537  (14  East,  327,  «.). 

JJ.  (4)  36  B.  B.  554  (2  B.  &  Ad.  245). 
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the  arch,  that  might  be  inadmissible  as  being  reputation  of  a 
series  of  facts.  But  all  evidence  of  reputation  seems  to  have  been 
rejected. 

Lord  Campbell,  Ch.  J. :  The  deceased  workman  was  not  likely 
to  know  Lord  De  Grey's  title  deeds;  but  neither  the  title  deeds 
nor  the  fact  of  repairs  are  the  only  possible  cama  scientia.  It 
is  not  improbable  that  lords  of  this  manor  in  old  times  might 
tell  their  workmen  to  repair  so  much  of  the  bridge  and  no  more, 
because  their  liability  extended  so  far  and  no  further;  and  that 
would  give  rise  to  a  well  founded  reputation.  In  cases  of  the 
boundary  of  manors  the  reputation  is  likely  to  be  accurate,  because 
there  are  perambulations ;  but  the  reputation  there  may  have  arisen 
erroneously  as  well  as  in  this  case.) 

The  exception  to  the  general  rule  excluding  hearsay  evidence  applies 
only  where  the  issue  is  on  a  right  affecting  the  public,  or  a  large 
class.  Weeks  v.  Sparke  (l)  is  overruled  by  Lord  Dunraven  v. 
Llewellyn  (2).  *  *  The  other  side  rely  on  Rex  v.  Cotton  (8) ;  but 
there  the  evidence  was  rejected ;  and  all  that  appears  is  that,  there 
being  one  sufficient  objection,  the  objecting  counsel  was  contented 
to  rely  on  that  alone.    Drinkwater  v.  Porter*  (4)  also  is  relied  on. 

(GoLBRiDOE,  J. :  In  that  case  evidence  of  reputation  *that  the 
landing  place  was  public  had  been  given  by  the  plaintiff,  and  received 
without  objection.  When  the  defendant  tendered  evidence  of  reputa- 
tion that  the  landing  place  was  not  public,  the  plaintiff  objected.  I 
admitted  the  evidence  on  the  ground  that,  whether  in  itself  legiti- 
mate or  not,  it  must  be  admissible  in  answer  to  the  evidence  of  the 
same  kind  given  by  the  plaintiff.) 

In  Reg,  v.  Lady  H,  B.  M.  StUton  (6)  the  judgment  of  the  Court  did 
not  proceed  on  the  ground  that  reputation  was  admissible.  Besides, 
there  the  evidence  was  offered  to  prove  a  public  liability.  Here  it 
is  to  prove  the  private  liability  of  Earl  De  Grey. 

WorUedge  and  Pearce,  in  support  of  the  rule : 

Reputation  is  not  admissible  except  where  it  is  offered  to  prove 
something  which  the  public,  or  a  considerable  body,  who  for  this 
purpose  may  be  considered  the  public,  have  an  interest  in  knowing ; 


(1)  14  B.  E.  546  (1  M.  &  S.  679). 

(2)  81  B.  R.  809  (15  Q.  B.  791). 

(3)  14  B.  B.  780  (3  Camp.  444). 


(4)  48  B.  B,  779  (7  Car.  &  P.  181). 

(5)  47  B.  B.  640  (8  Ad.  &  £1.  516). 
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bat  it  is  admissible  whenever  that  is  the  case.  In  this  case  the 
inhabitants  of  the  county,  who  B,re  prima  facie  liable  to  repair  the 
bridge,  have  an  interest  in  knowing  who  is  liable  so  as  to  relieve 
them.  And  the  public  at  large,  who  benefit  by  the  bridge  when  in 
repair,  and  suffer  from  the  want  of  it  when  ruinous,  have  a  direct 
interest  in  ascertaining  who  is  bound  to  keep  the  bridge  up.  On 
both  grounds  evidence  of  reputation  is  admissible  on  principle.  It 
cannot  matter  what  shape  the  pleadings  take,  if  the  real  issue  for 
the  jury  is  on  a  matter  in  which  the  public  have  an  interest. 

(WioHTMAN,  J. :  Suppose  that  A.  was  indicted  for  not  repairing  a 
bridge  which  it  was  alleged  that  he  was  liable  to  repair  ratione 
tenura  of  Blackacre,  and  that  *A.'s  defence  was  that  the  liability 
was  ratione  tennra  of  Whiteacre,  in  the  possession  of  B.  Do  you  go 
so  far  as  to  say  that  evidence  of  reputation  that  B.  was  liable  might 
be  given  by  A.  ?) 

It  is  not  necessary  in  the  present  case  to  go  so  far ;  but  on  principle 
it  should  seem  so.  It  would  not  be  admissible  to  ask  whether  a 
deceased  person  had  said  that  he  had  known  Earl  De  Grey  pay 
for  repairs :  that  would  be  reputation  of  a  particular  fact.  But 
reputation  that  the  bridge  was  not  repairable  by  the  public  must  be 
admissible,  though  the  proof  of  that  matter  of  public  interest  happens 
in  the  particular  case  to  involve  a  private  interest  also.  Reg.  v. 
Wavertree  (1)  is  really  the  only  authority  against  this :  and,  if  the 
reason  there  given  is  followed  up,  it  would  exclude  evidence  of 
reputation  in  many  cases  in  which  it  is  clearly  admissible.  It  is 
very  seldom  that  a  public  right  can  be  found  which  does  not 
diminish  the  prima  facie  Interest  of  the  owners  of  private  property ; 
in  cases  where  reputation  is  admissible,  to  establish  either  a  public 
right  or  a  public  liability,  it  must,  on  the  principle  of  Drinkwater 
v.  Porter  (2),  be  admissible  to  show  that  the  public  right  or  liability 
does  not  exist.  In  Keg.  v.  Lady  H.  B.  M.  Sutton  (s)  a  record  was 
admitted  to  show  the  defendant  not  liable  to  repair  a  bridge  ratione 
tenura.  Verdicts  and  records  are  only  weighty  evidence  of  reputa- 
tion :  Evans  v.  lieea  (4),  Laybouiti  v.  Crisp  (6) ;  and  therefore  can 
be  admissible  only  where  reputation  is  admissible.  If  that  be  so, 
Heg.  V.  Ixidy  H.  B.  M.  Sutton  (8)  and  Reg.  v.  Leigh  (6)  are  authori- 
ties for  the  prosecutors.     The  *dictum  of  Pattebon,  J.  in  Rex  v. 


(1)  2  Moo.  *  Eob.  3o3. 

(2)  48  R.  R.  779  (7  Car.  &  P.  181). 

(3)  47  B.  B.  640  (8  Ad.  &  EL  616). 


(4)  50  E.  B.  366  (10  Ad.  &  El.  151). 

(5)  51  B.  B.  607  (4  M.  &  W.  320). 

(6)  50  B.  B.  463  (10  Ad.  &  El.  398). 
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Antrobus  (i)  is  a  dictum  merely,  and,  though  entitled  to  respect,  is 
not  more  weighty  than  the  opinion  of  Dampibr,  J.  and  Abbott,  Ch.  J., 
appearing  hy  Rex  v.  Cotton  (2).  Lord  Dunraven  v.  Llewellyn  (3) 
proceeded  on  the  ground  that  the  matter  was  a  private  right,  and 
therefore  evidence  of  reputation  was  inadmissible.  But  the  liability 
of  the  manor  affects  all  the  tenants  as  well  as  the  lord.  *  *  A 
right  affecting  all  the  tenants  of  a  manor  is  so  public  that  evidence 
of  reputation  is  admissible :  Earl  of  Carnarvon  v.  ViUehoU  (4). 

Cur,  adv.  vtJt. 

Lord  Campbell,  Ch.  J.,  on  a  subsequent  day  in  this  Term  (January 
24th),  delivered  judgment : 

The  question  which  we  have  to  determine  in  this  case  is,  Whether 
at  the  trial  of  an  indictment  for  non-repair  of  a  public  bridge,  with 
a  plea  that  third  persons  are  bound  to  repair  the  bridge,  ratione 
tenwa,  evidence  of  reputation  be  admissible. 

The  law  of  England  lays  down  the  rule  that,  on  the  trial  of  issues 
of  fact  before  a  jury,  hearsay  evidence  is  to  be  excluded,  as  the  jury 
might  often  be  misled  by  it;  but  makes  exceptions  where  a 
relaxation  of  the  rule  tends  to  the  due  investigation  of  truth  and 
the  attainment  of  justice.  One  of  these  exceptions  is  where  the 
question  relates  to  matters  of  public  or  general  interest.  The  term 
"  interest"  here  does  not  mean  that  which  is  *" interesting*'  from 
gratifying  curiosity  or  a  love  of  information  or  amusement,  but  that 
in  which  a  class  of  the  community  have  a  pecuniary  interest,  or 
some  interest  by  which  their  legal  rights  or  liabilities  are  affected. 
The  admissibility  of  the  declarations  of  deceased  persons  in  such 
cases  is  sanctioned,  because  these  rights  and  liabilities  are  generally 
of  ancient  and  obscure  origin,  and  may  be  acted  upon  only  at  distant 
intervals  of  time;  because  direct  proof  of  their  existence  therefore 
ought  not  to  be  required ;  because  in  local  matters,  in  which  the 
community  are  interested,  all  persons  living  in  the  neighbourhood 
are  likely  to  be  conversant ;  because,  common  rights  and  liabilities 
being  naturally  talked  of  in  public,  what  is  dropped  in  conversation 
respecting  them  may  be  presumed  to  be  true ;  because  conflicting 
interests  would  lead  to  contradiction  from  others  if  the  statements 
were  false ;  and  thus  a  trustworthy  reputation  may  arise  from  the 
concurrence  of  many  parties  unconnected  with  each  other,  who  are 
all  interested  in  investigating  the  subject.     But  the  relaxation  has 


(1)  2  Ad.  &  El.  794. 

(2)  14  E.  B.  780  (3  Camp.  444). 


(3)  81  B.  B.  809  (13  Q.  B.  791). 

(4)  67  B.  B.  6J4  (13  M.  A  W.  313). 
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not  been,  and  ought  not  to  be,  extended  to  questions  relating  to 
matters  of  mere  private  interest ;  for  respecting  these  direct  proof 
may  be  given,  and  no  trustworthy  reputation  is  likely  to  arise.  We 
must  remark,  however,  that,  although  a  private  interest  should  be 
involved  with  a  matter  of  public  interest,  the  reputation  respecting 
rights  and  liabilities  affecting  classes  of  the  community  cannot  be 
excluded,  or  this  relaxation  of  the  rule  against  the  admission  of 
hearsay  evidence  would  often  be  found  unavailing. 

Let  us  now  upon  these  principles  examine  whether  the  issue 
joined  on  the  record  raises  a  question  on  which  evidence  of  reputa- 
tion ought  to  be  admitted.  It  does  ^involve  matter  of  private  right, 
viz. :  whether  certain  lands  are  burdened  with  the  charge  of  repairing 
certain  arches  of  this  bridge ;  a  matter  of  great  importance  to  the 
owners  of  these  lands.  But  does  it  not  likewise  relate  to  matters  of 
public  and  general  interest  within  the  received  legal  meaning  of 
these  words  ?  All  the  inhabitants  of  the  county  of  Bedford  who  . 
have  any  property  liable  to  be  assessed  to  the  county  rate  have  an 
interest  in  the  question  whether  the  bridge  is  to  be  repaired  by  the 
county,  or  whether  the  county  is  exempted  from  this  burden,  the 
obligation  to  repair  it  lying  upon  the  owners  of  certain  lands  ratione 
tenura.  The  amount  of  the  sum  which  every  such  inhabitant  is 
liable  to  contribute  to  the  county  rate  will  be  affected  by  the  verdict 
of  the  jury.  There  u  likewise  another  class  of  the  community  who 
have  an  interest  in  this  question,  probably  not  so  numerous,  but 
sufficiently  numerous  to  make  it  a  matter  of  public  interest,  those 
who  have  occasion  to  use  the  bridge.  When  it  becomes  ruinous 
and  impassable  (as  it  now  is),  the  liability  to  repair  it  is  a  matter  of 
much  importance  to  this  class  of  the  community.  If  they  indict 
the  county,  the  burden  of  repairing  lying  upon  the  owners  of  lands 
ratione  tenura,  or  if  they  indict  the  owners  of  these  lands,  the 
burden  of  repairing  lying  upon  the  county,  they  fail  in  the  prosecu- 
tion ;  they  incur  a  heavy  expense ;  and  the  bridge  remains  ruinous 
and  impassable.  The  question  therefore  is  almost  sure  to  be  dis- 
cussed in  the  neighbourhood;  and  a  true  reputation  upon  the 
subject  is  likely  to  prevail. 

Mr.  Tozer  contended  that  the  evidence  should  be  excluded 
because  the  deceased  person,  whose  declaration  is  to  be  admitted, 
could  only  draw  his  inference  from  *some  act  of  repair,  and  that 
this  would  in  substance  be  admitting  evidence  of  reputation  of  a 
particular  fact ;  but  the  deceased  person  may  have  spoken  from 
a  distinct   reputation  prevailing    in  the  neighbourhood  without 
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reference  to  any  thing  done  within  his  own  knowledge ;  or  he  and 
others  may  have  heard  the  owner  of  the  lands  in  question  admit 
that  he  had  repaired,  and  was  liable  to  repair,  the  bridge  ratione 
tenurce.  If  the  possibility  that  the  deceased  person's  inference  may 
proceed  from  some  defective  premises  were  sufficient  to  exclade  it, 
this  head  of  evidence  would  be  entirely  put  an  end  to.  The  weight 
to  be  attached  to  it  must  vary  exceedingly,  and  perhaps  can  never 
be  very  great :  but  the  law  says  that  it  is  to  be  received. 

If  the  question  were,  whether  a  bridge  be  a  public  bridge,  which 
the  public  have  a  right  to  use  and  the  county  is  bound  to  repair, 
there  seems  to  be  no  doubt  that  evidence  of  reputation  would  be 
admissible ;  and  there  seems  no  reason  for  following  a  different 
course  where  the  question  is,  whether  the  county  or  an  individual 
is  bound  to  repair.  Here  the  private  liability  of  the  individual 
comes  in ;  but  the  question  of  the  liability  of  the  county  remains. 
The  answer  expected  to  the  question  overruled  probably  was,  that 
the  witness  had  heard  his  deceased  father  say  that  there  was  in  the 
county  of  Bedford  a  reputation  respecting  the  liability  to  repair 
certain  arches  of  Harrold's  Bridge,  viz.,  that  they  should  be  repaired 
by  the  owners  of  the  lands  mentioned  in  the  plea.  This  does  touch 
the  private  right,  and  throws  a  burden  on  individuals ;  but  at  the 
same  time  it  touches  the  question  whether  the  county  is  bound  to 
repair ;  and  it  indicates  the  right  persons  against  whom  proceedings 
should  be  instituted  with  a  *view  to  obtain  a  repair  of  the  bridge, 
these  being  matters  clearly  of  public  interest. 

There  certainly  is  an  express  authority  on  the  other  side,  very 
much  to  be  respected.  In  Reg.  v.  Wavertree  (i),  on  the  trial  of  an 
indictment  for  not  repairing  a  highway,  the  counsel  for  the 
defendants  having  offered  evidence  of  reputation  that  the  owners  of 
certain  land  adjoining  the  road  were  bound  to  repair  ratione  tenura, 
"  Maulb,  J.  was  of  opinion,  that  evidence  of  reputation  could  not  be 
admitted  to  establish  a  liability  to  repair  ratione  tenura^  that  liability 
being  a  matter  of  a  private  nature."  But  it  would  appear  from  the 
report  that  the  point  was  not  argued,  and  that  no  authorities  were 
cited ;  and,  the  verdict  having  been  for  the  defendants,  there  was 
no  opportunity  of  questioning  the  ruling  of  the  learned  Judge. 
The  liability  of  the  individual  to  repair  ratione  tenura,  as  far  as  he 
was  concerned,  was  a  matter  of  a  private  nature ;  but  it  involved 
the  liability  of  the  inhabitants  of  the  township  to  repair,  which  was 
a  matter  of  a  public  nature  affecting  the  pecuniary  interest  of  a 

(1)  2  Moo.  &  Bob.  353. 
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class  of  the  community.  Another  authority  likewise  entitled  to 
great  respect  is  a  question  pul  from  the  Bench  daring  the  argument 
of  counsel  in  Rex  v.  Antrobiis  (i).  On  the  trial  at  Bar  of  an  informa- 
tion against  the  sheriff  of  a  county  for  not  executing  a  criminal 
sentenced  to  death,  it  was  proposed  to  ask  a  witness  whether  he  had 
heard  that  it  was  the  custom  for  the  sheriff  to  be  exempt  from  per- 
forming, or  for  another  officer  to  perform,  the  duty  in  that  particular 
county.  Pattbson,  J.  said :  "  it  is  something  like  a  charge  to  repair 
a  bridge  ratione  tenurce ;  can  that  be  supported  *by  evidence  of 
reputation,  because  the  whole  county  is  interested  in  the  repair  of 
the  bridge  ?  "  This  certainly  shows  that  at  the  moment  the  im- 
pression was  upon  the  mind  of  this  most  learned  Judge  that  such 
evidence  was  inadmissible.  But  the  authorities  on  the  other  side 
seem  to  us  considerably  to  preponderate. 

In  the  first  place,  Hex  v.  Cotton  (2)  shows  that  in  the  year  1818  it 
was  the  opinion  of  the  most  learned  la\^'yers  then  in  the  profession 
that  such  evidence  was  admissible.  On  a  trial  before  Dampier,  J. 
of  an  indictment  for  not  repairing  a  highway,  which  it  was  alleged 
that  the  defendant  was  bound  to  repair  ratione  temira,  evidence  of 
reputation  was  offered  on  the  part  of  the  prosecution  to  prove  the 
liability;  and  Lord  Tbntebden,  then  at  the  Bar  and  counsel  for  the 
defendant,  objected  to  its  admissibility  only  on  the  ground  that  it 
was  po8t  litem  viotavi,  Dampieb,  J.,  after  observing  that  the  question 
was  one  of  novelty  and  importance,  and  regretting  that  he  had  to 
decide  it  without  being  subject  to  review,  says : ''  I  have  certainly  had 
the  advantage  of  hearing  it  ably  argued  on  both  sides.''  ''lam  like- 
wise of  opinion  that "  the  document  '*  is  not  admissible  as  evidence  of 
reputation.  The  reason  why  the  declarations  of  deceased  persons 
upon  public  rights  made  ante  litem  motam  "  are  admitted  ''  is,  that 
these  declarations  are  considered  as  disinterested,  dispassionate, 
and  made  without  any  intention  to  serve  a  cause,  or  to  mislead 
posterity.  But  the  case  is  entirely  altered  post  litem  motam,*' 
**  Declarations  then  made  are  so  likely  to  be  produced  by  interest, 
prejudice,  or  passion,  that  no  reliance  can  safely  be  placed  upon 
them."  "  It  has  therefore  been  wisely  decided,  that  evidence  of 
^reputation  arising  j/ost  litem  motam  shall  not  be  admitted."  This 
very  distinguished  Judge,  after  full  argument  and  deliberation,  thus 
intimates  an  opinion  that  the  question  was  substantially  upon  a 
public  right,  and  that,  if  the  evidence  of  reputation  offered  had 
arisen  ante  litem  motam,  it  ought  to  have  been  admitted.  But  in 
(1)  2  Ad.  &  El.  794.  (2)  14  E.  B.  780  (3  Camp.  444). 


Reg. 
r. 
Inhabi- 
tants OF 
Bedford- 

SHIBE. 


[  'Bie  ] 


[  *W7  ] 


608 


1856.    Q.  B.     4  EL.  &  BL.  547—548. 


[b.r. 


Beg. 
r. 
Inhabi- 
tants OP 
Bedford- 

8HIRE. 


[  ♦548  ] 


the  KeUiam  Bridge  ca8e(l)  the  very  point  appears  to  have  been 
expressly  and  solemnly  decided  by  this  Court.     That  being  an  in- 
dictment for  non-repair  of  a  public  bridge,  which  it  was  alleged 
that  the  defendant  was  bound  to  repair  ratione  tenura^  several 
documents  were  admitted  at  the  trial  which  had  a  tendency  to  show 
a  reputation  against  the  immemorial  obligation  relied  upon.   Anew 
trial  being  moved  for  on  account  of  their  admission,  it  was  argued 
at  great  length  that  they  were,  and  that  they  were  not,  admissible 
as  evidence  of  reputation.    Lord  Denman  afterwards,  in  delivering 
the  considered  judgment  of  the  Court,  by  which  the  rule  for  a  new 
trial  was  discharged,  says:    ''Much  discussion  appears  to  have 
taken  place  at  the  trial,  as  well  as  in  this  Court,  respecting  the  pur- 
pose for  which   this  evidence   was  received,  as  if  it  might  be 
admissible  in  some  points  of  view,  though  not  in  others.    We  find 
it  unnecessary  to  consider  any  distinction  of  this  kind,  because  we 
are  clearly  of  opinion  that  these  documents,  all  and  each  of  them, 
were  material  to  the  issue  and  good  evidence  towards  proving  it" 
One  of  these  documents  was  the  record  of  a  prosecution  in  the 
reign  of  Edward  III.  against  the  Bishop  of  Lincoln  for  not  repairing 
this  bridge,  with  a  verdict  of  Not  guilty,  *and  a  declaration  by  the 
jury  when  asked  ''  who  of  right  is  bound  the  aforesaid  bridge  to 
repair  and  uphold,  say  that  they  are  entirely  ignorant."     This  case 
has  since  been  considered  as  deciding  that  evidence  of  reputation  is 
admissible  respecting  the  liability  to  repair  a  bridge  rcttione  tenune. 
In  Lord  Dunraven  v.  Llewellyn  (2)   in  the  Exchequer  Chamber, 
where  a  question  arose  whether  evidence  of  reputation  respecting  a 
different  right  had  been  properly  rejected,  Mr.  Ellisy  counsel  for  the 
plaintiff  in  error,  having  to  argue  for  the  admissibility  of  the  evi- 
dence, and  relying  on  the  Kelham  Bridge  case,  said  it  was  there 
held  that  the  defendants  ''  might  show  by  an  old  verdict  (which 
was  considered  to  be  in  the  nature  of  reputation)  that  a  party 
unconnected  with  the  defendants  had  formerly  been  acquitted  of 
such  liability ; "  when  Pabke,  B.,  interposing,  observed, "  The  repair 
of  the  bridge  touched  a  public  right ;  *'  thereby  intimating  that  such 
had  been  the  decision,  and  that  the  decision  was  right,  at  the  same 
time  pointing  out  the  ground  on  which  it  is  to  be  supported.     My 
brother  Martin,  then  at  the  Bar,  being  counsel  for  the  defendant  in 
error,  in  commenting  on  the  Kelham  BHdge  case,  which  it  would 
have  been  his   interest  to  impeach,  says :  There  "  the  right  in 


(1)  liey,  V.  Lady  H,  B,  M,  Sutton,  47 
E.  1{.  640  (8  Ad.  &  El.  616). 


(2)  81  B.  R.  809  (15  Q.  B.  791). 
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question  was  strictly  a  public  right,  and  the  evidence  was  properly 
admitted."  Drinkicater  y.  Porter  (i)  respecting  a  public  landing 
place,  and  Earl  of  Cai-narvon  v.  ViUebois  (2)  respecting  a  right  of 
freewarren,  are  further  instances  of  evidence  of  reputation  being 
admitted,  although  the  question  might  be  said,  as  here,  to  involve 
a  matter  of  private  right,  matters  of  public  interest  likewise 
depending  upon  it. 

For  these  reasons  and  on  these  authorities  we  think  that,  in  the 
present  case,  the  evidence  of  reputation  was  improperly  rejected, 
and  that  the  rule  for  a  new  trial  should  be  made  absolute. 

Rule  absolute. 


Beo. 

V. 

Inhabi- 
tants OF 
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CHARING  CB088  BRIDGE  COMPANY  v. 
MITCHELL. 

(4  El.  &  Bl.  549—663 ;  S.  0.  24  L.  J.  Q.  B.  249 ;  1  Jur.  N.  8.  608 ;  3  W.  R 
378  ;  26  L.  T.  0.  S.  131.) 

A  Company,  under  an  Act  of  Parliament,  were  empowered  to  take  tolls 
from  persons  i)a8sing  over  a  bridge  which  they  erected,  by  licence  of  the 
owner  of  the  soil.  The  tolls  were,  by  the  Act,  to  be  applied,  first  to  the 
maintenance  of  the  bridge,  next  to  the  payment  of  mortgagees,  and 
the  residue  was  to  be  divided  among  the  shareholders  of  the  Company.  The 
shares  were  made  personalty,  by  the  Act. 

The  owner  of  the  soil,  befoi-e  the  erection  of  the  bridge  or  grant  of  licence, 
had  redeemed  the  land  tax  in  respect  of  the  land. 

Held  by  the  Court  of  £xch.  Cb.,  afRrming  the  judgment  of  Q.  B., 
that  the  Company  were  chargeable  to  the  land  tax  in  respect  of  the 
tolls,  in  the  parish  where  the  land  was  situate,  under  the  Land  Tax  Acts, 
1797,  1798  (38  Geo.  III.  cc.  6,  60). 

This  was  an  action  tor  the  recovery  of  damages  for  and  in  respect 
of  defendant  having  seized  as  a  distress  certain  tolls  of  plaintiffs. 
By  consent,  and  order  of  Golbridgb,  J.,  under  the  Common  Law 
Procedure  Act,  1852  (15  &  16  Vict.  c.  76,  s.  42),  a  case  was  stated 
for  the  opinion  of  the  Court,  which,  so  far  as  material  to  this  report, 
was  as  follows. 

The  plaintiffs  are  the  Charing  Cross  Bridge  Company,  incorpo- 
rated by  stat.  6  &  7  Will.  IV.  c.  cxxxiii.  (s),  local  and  personal, 
public,  by  the  name  of  the  Hungerford  and  Lambeth  Suspension 
Footbridge  Company ;  and,  by  stat.  8  &  9  Vict.  c.  Ixii.  (local  and 


(J)  48  R.  E.  779  (7  Car.  &  P.  181). 

(2)  67  E.  R.  614  (13  M.  &  W.  313). 

(3)  "  For  building  a  footbridge  over 
the  rirer  Thames  from  Hungerford 
Market  in  the  parish  of  St.  Martin-in- 


R.B. — ^VOL.  XCIX. 


the-Fields  in  the  county  of  Middlesex 
to  the  opposite  shore  in  the  parish  of 
Lambeth  in  the  county  of  Surrey, 
and  for  making  suitable  approadies 
thereto." 
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personal,  public)  (l),  directed  to  be  thereafter  called  the  Charing 
Cross  Bridge  Company. 

The  defendant  is  the  collector  of  the  land  tax  for  the  liberty 
of  Westminster,  and  parish  of  St.  Martin-in-the-Fields,  in  the 
liberty  of  Westminster  in  Middlesex. 

On  1st  April,  1854,  the  defendant  distrained,  in  the  liberty, 
parish  and  county  aforesaid,  certain  of  the  plaintiffs'  tolls  for  the 
levying  thereout  the  sum  of  S651.  28.  6d.,  for  six  years'  arrears  of 
land  tax,  assessed  and  charged  by  the  Commissioners  of  Land  Tax 
upon  the  tolls  taken  and  collected  by  the  plaintiffs  by  virtue  of  the 
said  Acts,  for  and  from  persons  passing  over  the  plaintiffs'  bridge,  in 
respect  of  that  portion  thereof  which,  by  virtue  of  the  first  men- 
tioned Act,  is  to  be  deemed  within^the  liberty,  parish  and  county 
aforesc^id,  for  and  during  the  respective  years  of  1848, 1849, 1850, 
1851,  1852  and  1858. 

The  plaintiffs  contend  that  such  tolls  are  not  liable  to  be  charged 
or  assessed  to  the  land  tax,  nor  the  plaintiffs  in  respect  thereof :  and 
that,  if  they  are  so,  they  are  liable  only  for  a  portion  of  the  said 
tax.  The  defendant  contends  that  the  said  tolls  are  liable  to  be 
charged  and  assessed  to  the  land  tax. 

The  plaintiffs  built,  made  and  completed  the  bridge,  and  the 

approaches  thereto,  which  they  were  empowered  to  build  and  make 

under  stat.  6  &  7  Will.  IV.  c.  cxxxiii.  and  6  &  7  Vict.  c.  xix.  (2) ;  and 

have,  ever  since  the  year  1848,  demanded  and  taken  the  tolls  by  the 

said  first  mentioned  Act  authorized  to  be  demanded  and  taken  from 

foot  passengers  passing  or  returning  over  the  bridge  (3). 

said  bridge,  and  from  time  to  time 
shall  and  may  remove  the  same  toll 
gate  or  toll  gates,  and  erect  or  set  up 
another  toll  gate  or  other  toU  gates  in 
lieu  thereof,  at  any  place  upon  any 
part  of  the  said  biidge  or  approaches, 
and  shaU  and  may  from  time  to  time 
erect,  provide,  and  maintain  such 
toll  houses  and  other  conveniences 
near  or  adjoining  to  the  said  toll 
gate  as  the  said  Company  shall 
think  proper,  and  any  tolls  or  pontage 
not  exceeding  the  tolls  or  pontage 
following  may  before  passage  be 
demanded  and  taken  at  the  toll  gate 
to  be  erected  as  aforesaid,  by  such 
person  or  persons  as  the  said  Company 
shaU  from  time  to  time  appoint  as 
aforesaid,  before  any  foot  passenger 
shall  be  permitted  to  pass  or  return 


(1)  '*  To  amend  the  Acts  relating  to 
the  Hungerford  and  Lambeth  Suspen- 
sion Footbridge  Company,  hereafter 
to  be  caUed  the  Charing  Cross  Bridge 
Company,  and  for  granting  fuither 
powers  to  the  said  Company." 

(2)  Local  and  personal,  public :  **  To 
amend  an  Act  relating  to  the  building 
of  the  Hungerford  and  Lambeth  sus- 
pension footbridge ;  and  for  granting 
further  powers  to  the  Hungerford 
and  Lambeth  Suspension  Footbridge 
Company." 

(3)  Sect.  122  of  stat  6  &  7  Will.  IV. 
c.  cxxxiii.  enacts:  '*That  the  said 
Company  shall  and  may,  as  soon  as 
conveniently  may  be  after  a  passage 
shall  be  made  over  the  said  intended 
bridge,  cause  to  be  erected  and  set  up 
a  toU  gate  or  toU  gates  at  or  upon  the 
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Sect.  128  of  that  Act  declares  the  bridge  to  be  a  public  one. 

Also,  by  that  section,  the  half  of  the  bridge  so  built  next  adjoin- 
ing to  the  county  of  Middlesex  is  to  be  deemed  to  be  in  the  liberty 
of  Westminster  and  county  of  Middlesex,  and  part  of  and  in  the 
parish  of  Saint  Martin-in-the-Fields,  in  the  said  liberty  and  county ; 
*and  the  other  half  of  the  said  bridge  adjoining  to  the  county  of 
Surrey  is  to  be  deemed  to  be  in  the  county  of  Surrey,  and  part  of 
and  in  the  parish  of  Lambeth. 

For  the  more  effective  construction  and  support  of  the  said 
bridge,  and  the  northern  approach  thereto,  the  plaintiffs,  under  the 
powers  given  by  the  50th  section  of  stat.  6  &  7  Will.  IV,  c.  cxxxiii., 
procured  a  lease  and  grant  to  be  made  to  them  by  the  Hungerford 
Market  Company  of  portions  of  their  land  and  premises.  And, 
accordingly,  on  1st  November,  1842,  by  an  indenture  made  between 
that  Company  and  the  plaintiffs,  it  was  witnessed  that,  for  the  con- 
siderations therein  mentioned,  they  the  said  Company,  by  virtue 
and  in  pursuance  of  the  powers  and  authorities  contained  in  the 
said  first  Act  of  Parliament,  and  by  virtue  and  in  pursuance  of 
every  other  power  and  authority  enabling  &c.,  did  give,  grant, 
bargain,  sell  and  confirm  unto  the  plaintiffs,  their  successors  and 
assigns,  full  leave,  liberty,  license,  power  and  authority  to  build, 
construct  and  place  in,  upon  or  about  Hungerford  Market  afore- 
said, and  the  wharf  or  river  side  of  the  said  market,  such  fixtures, 
pier  or  piers,  tower  or  towers,  and  such  other  works,  as  might  be 
necessary  or  requisite  for  the  effective  construction,  maintenance 
and  support  of  the  said  suspension  footbridge  by  thQ  said  Act 
authorized  and  empowered  to  be  built,  and  the  northern  approach 


over  the  said  bridge  or  through  the 
same  toll  gate ;  (that  is  to  say,) 
For  every  foot  passenger  or  person 
on  foot,  not  accompanied  by  a 
wheelbarrow,    truck,     or     other 
caiTiage,  drawn  or  propelled  by 
such  loot  passenger,  or  by  any 
dog,  not  exceeding  the  sum  of 
one  penny : 
For  every  foot  passenger  or  person 
on  foot  accompanied  by  a  wheel- 
barrow, truck,  or  other  carriage, 
drawn  or  propelled  by  such  foot 
passenger,   or   by  any  dog,  not 
exceeding  the  sum  of  three  pence." 
Sect.   134  enacts  that  the  tolls,  or 
rents  payable  in  respect  of  the  same, 
shaU  be  applied :  first,  to  the  expenses 


of  carrying  the  Act  into  execution  and 
keeping  the  bridge  and  roads  in  repair, 
and  lighting  and  watching  the  same ; 
next,  in  paying  interest  to  the  mort- 
gagees; "and  the  surplus  thereof 
shall  be  divided  amongst  the  pro- 
prietors in  proportion  to  the  amount 
of  their  respective  shares.'* 

An  earlier  section,  the  97th,  enacts  : 
*'  That  all  the  shares  and  proportions 
of  and  in  the  said  undertaking,  or  the 
joint  stock  or  fund  of  the  said  Com- 
pany, shall  to  aU  intents  and  purposes 
be  deemed  personal  estate,  and  be 
transmissible  as  such,  and  shall  not 
be  deemed  to  be  of  the  nature  of  real 
property.'* 
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thereto ;  and  to  put  up  and  erect  toll  bars  and  toll  houses  on  the 
said  bridge,  or  the  works  thereof,  south  of  the  line  of  the  front  of 
the  taverns ;  with  like  liberty,  privilege  and  license,  from  time  to 
time,  and  for  all  times  for  ever  thereafter,  under  the  inspection  and 
superintendence  of  the  said  Company  or  their  surveyor  for  the  time 
being,  to  alter  or  improve  the  said  fixtures,  pier  or  piers,  tower  or 
towers,  or  other  *works,  or  rebuild  the  same,  or  any  part  thereof, 
either  on  the  old  or  former  site,  or  on  such  other  site  or  sites  as  the 
said  Company  and  the  plaintiffs  respectively  might  mutually  agree 
upon  and  select  for  that  purpose.  And,  by  the  said  indenture,  in 
consideration  of  the  sum  of  6,0001.  paid  by  the  plaintiffs  to  the  said 
Company,  and  also  in  consideration  of  the  covenants  and  agree- 
ments thereinafter  expressed  and  declared,  by  and  on  the  part  of 
the  plaintiffs  to  be  observed  and  performed,  they,  the  said  Company, 
did  give,  grant,  bargain,  sell  and  demise  unto  the  plaintiffs,  their 
successors  and  assigns :  firstly,  free  and  full  liberty,  power,  per- 
mission, license  and  authority,  from  time  to  time,  to  keep  and 
maintain  the  fixtures,  pier  or  piers,  tower  or  towers,  and  all  and  every 
other  work  or  works  which  should  or  might,  in  pursuance  of  the 
authority  or  license  in  that  behalf  thereinbefore  contained,  be  built  or 
constructed  and  placed,  or  which  should  have  been  then  already  built, 
constructed  or  placed  by  the  plaintiffs  in,  upon  or  about  the  wharf 
or  river  side  of  Hungerford  Market  aforesaid ;  secondly,  a  free,  clear, 
uninterrupted  and  unobstructed  right  of  way  and  passage  through, 
over,  along  and  across  that  part  of  the  said  market  called  Hunger- 
ford  Market  which  is  closed  &c.,  for  all  persons  whomsoever  using 
or  passing  over  the  said  Hungerford  and  Lambeth  suspension  foot* 
bridge ;  to  go,  pass  and  repass,  through,  over  and  across  Hunger- 
ford Market  aforesaid,  from  the  said  bridge  to  the  Strand  in  the 
said  parish  of  Saint  Martin  in  the  county  of  Middlesex,  or  from  the 
Strand  to  the  said  suspension  footbridge,  in,  upon,  over  and  along 
such  way,  path  or  road.  Provided  nevertheless,  and  it  was  thereby 
expressly  declared,  that  the  said  right  of  way  thereby  granted  was 
[  ♦554  ]  not  to  extend  to  the  passage  *of  trucks,  wheelbarrows,  hand- 
barrows,  or  any  other  carriage  or  thing  used  for  the  conveyance 
or  carriage  of  luggage  or  goods  over  or  across  any  part  of,  or 
through,  the  said  market,  without  the  consent  in  writing  of  the 
directors  for  the  time  being  of  the  said  Hungerford  Market  Com- 
pany. To  have  and  to  hold  the  said  right  of  way,  and  other  the 
privileges  and  license  and  premises  thereby  granted  and  demised, 
or  intended  so  to  be,  unto  the  plaintiffs,   their  successors  and 
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assigns^  for  and  during  and  until  the  full  end  and  term  of  ninety- 
nine  years,  to  commence  and  be  computed  from  13th  February 
which  was  in  the  year  1837  thence  next  ensuing,  and  fully  to  be 
complete  and  ended. 

By  virtue  of  the  said  indenture,  and  in  execution  of  the  first 
mentioned  powers  and  authorities  vested  in  the  plaintiffs  in  that 
behalf,  under  stat.  6  &  7  Will.  IV.  c.  cxxxiii.,  and  6  &  7  Vict.  c.  xix., 
the  plaintiffs  afterwards  built,  erected  and  constructed  a  pier  and 
other  works,  which  were  necessary  for  the  effective  construction, 
maintenance  and  support  of  the  said  bridge,  and  the  northern 
approach  thereto,  in,  upon  and  about  portions  of  the  said  market, 
and  also  the  wharf  or  river  side  of  the  said  market,  and  put  up  and 
erected  a  toll  house  over  a  portion  of  the  said  market,  and  of  the 
the  wharf  or  river  side  of  the  same,  within  the  said  liberty  and 
parish  of  Saint  Martin-in-the-Fields. 

The  tolls  are  payable,  and  have  been  always,  since  the  completion 
of  the  said  bridge  in  the  year  1844,  collected  and  received  by  the 
plaintiffs,  for  the  passage  of  foot-passengers  over  the  bridge  from 
the  Surrey  side  to  the  Middlesex  side  of  the  river,  and  from  the 
Middlesex  side  to  the  Surrey  side. 

The  tolls  for  passing  from  Surrey  to  Middlesex  are  *collected  at 
a  toll  house  on  the  Surrey  side ;  and  those  for  passing  from 
Middlesex  to  Surrey,  except  those  for  landing  from  steam  boats  as 
hereafter  mentioned,  are  at  the  said  toll  house  in  the  liberty  and 
parish  aforesaid. 

About  fifty  yards  from  the  Middlesex  side,  and  within  that  portion 
of  the  half  of  the  said  bridge  which,  by  virtue  of  the  said  Act,  is 
within  the  parish  of  Saint  Martin-in-the-Fields,  a  pier  has  been 
erected  by  the  said  Bridge  Company  in  the  bed  of  the  river  for  the 
support  of  the  bridge :  and  on  this  pier  is  a  toll  house  at  which 
the  said  Company  demand  and  take  toll  from  passengers  such  as 
land  from  steam  boats,  calling  at  the  said  pier,  and  pass  from 
thence  to  the  Surrey  side  of  the  said  bridge. 

The  assessment  in  question  is  made  on  the  tolls  so  taken  on  the 
Middlesex  side  at  both  the  said  toll  houses. 

The  bridge  is  suspended  over  the  shore  and  bed  of  the  river 
Thames,  except  where  it  rests  on  the  piers  as  described. 

Previously  to  the  making  of  the  said  indenture,  viz.  on  and 
previously  to  22nd  December,  1882,  the  said  Market  Company, 
under  the  provisions  of  the  several  Acts  of  Parliament  relating  to 
the  redemption  of  land  tax,  duly  redeemed  the  land  tax  charged 


Chabing 

Cboss 

Bridge 

Company 

r. 
Mitchell. 


[  *Boli  ] 


614 


1866.    Q.  B.    4  EL.  A  BL.  565—567. 


Charino 

CltOH8 

Hbidok 
Company 

r, 
Mitchell. 


[  •56«] 


[557] 


and  chargeable  upon  the  land  and  premises  comprised  in  the  said 
indenture,  and  upon  which  the  plaintiffs  so  built,  erected  and 
constructed  the  said  first  mentioned  pier,  first  mentioned  toll  house, 
and  other  works. 

In  the  years  1846,  1846  and  1847,  the  said  tolls,  and  the 
plaintiffs  in  respect  thereof,  were  charged  and  assessed  to  the  land 
tax  for  the  said  parish  of  Saint  Martin-in-the-Fields,  and  duly  paid 
the  same.  In  the  year  1849,  the  said  tolls  were  again  assessed  to 
the  land  *tax,  in  respect  of  so  much  thereof  as  were  payable  and 
received  within  the  liberty,  parish  and  county  aforesaid ;  and  which, 
by  the  assessment,  were  estimated  of  the  value  of  1,7601. ;  and  the 
amount  of  one  year's  tax  was  fixed  at  GIL  Ida.  Id. 

It  is  admitted  that  the  above  assessment  is  in  other  respects  fair 
and  equitable,  supposing  the  said  tolls  to  be  chargeable  to  the  land 
tax.    *    *    * 

The  plaintiffs  were  similarly  assessed  to  the  land  tax  in  respect 
of  the  said  tolls  in  the  following  years  1860,  1861  and  1862. 

Appeals  have  from  time  to  time  been  made  against  these  last 
assessments,  and  the  assessments  confirmed  by  the  Commissioners. 
They  have  not  been  paid. 

The  questions  for  the  opinion  of  the  Court  are : 

Ist.  Whether  the  plaintiffs  are  liable  to  the  land  tax  in  respect 
of  the  said  tolls  upon  which  they  have  been  assessed. 

2nd.  Whether  such  tolls  are  exempt  from  the  land  tax  by  reason 
of  a  portion  of  the  works  being  built  and  erected  on  and  over 
the  said  land  and  premises  which  were  redeemed  from  the  land  tax 
by  the  Hungerford  Market  Company. 

Brd.  Whether  they  should  have  been  charged  in  respect  of  a 
proportional  part  only  of  the  said  toll,  and,  if  so,  for  what  part. 

Bramtcell,  for  the  plaintiffs  : 

The  toll  house,  pier  and  bridge  must  be  considered  as  all  built 
on  land  of  which  the  land  tax  has  been  redeemed. 


{Sir  F.  Thesi^er,  for  the  defendant,  assented  to  this.) 

A  bridge  so  built  can  no  more  be  liable  to  the  land  tax  than  a 
house  would  be.  But  it  will  be  said  that  stat.  88  Geo.  III.  c.  6, 
s.  4  (which  enumerates  the  items  taxable,  and  as  to  which  there  has 
been  no  alteration),  specifies  *^  tolls  "  as  the  subject  of  charge.  But 
these  tolls  are,  in  the  present  instance,  merely  a  profit  arising  from 
the  land ;  there  could,  therefore,  not  have  been,  first  a  tax  on  the 


VOL.  xcix.]      1856.     Q.  B.    4  EL.  &  BL.  557—559. 


615 


land,  and  then  a  tax  on  this  particular  profit :  and,  consequently,      Chabing 
this  profit,  after  the  redemption  in  respect  of  the  land,  cannot  be       bbiooe 
taxed  at  all.     The  "  tolls  "  mentioned  in  stat.  88  Geo.  III.  c.  5,  s.  4,      Co'"'^'^ 
are  mere  incorporeal  hereditaments,    as  appears  by  their  being    Mitcheli^ 
enumerated    in  the  same  class  with   "fishings,"   "tithes,"   and 
"annuities."    Here  it  might  be  that  the  tolls  merely  maintained 
the  bridge,  so  that  the  land  produced  no  profit  at  all :  could  *there       [  *658  ] 
then  be  a  land  tax  on  either  ?    It  may  perhaps  be  contended  that 
the  plaintiffs  have  no  interest  in  the  soil,  and  that  so  their  right  to 
take  tolls  is  in  the  nature  of  an  easement.    But  the  tolls  are  com- 
pensation for  the  use  of  the  right  which  the  plaintiffs  have  over  the 
land :  and,  further,  the  tolls  are  personalty,  by  sect.  97  of  stat. 
6  &  7  Will.  lY.  c.  cxxxiii.,  and  therefore  not  chargeable  to  the  land 
tax. 


Sir  F.  I'hesiger,  contra  : 

The  case  of  Vauxhall  Bridge  Company  v.  Sawyer  (l)  supplies  an 
answer  to  two  of  the  points  made  for  the  plaintiffs.  There  the 
plaintiffs  were  held  liable  to  be  charged  to  the  land  tax  in  respect 
of  the  tolls  which,  by  their  Act,  they  took  from  the  persons  passing 
over  their  bridge,  though  the  Act  made  the  shares  personal  estate. 
The  redemption  of  the  land  tax  in  respect  of  the  land  can  make  no 
difference.  Stat.  42  Geo.  III.  c.  116,  s.  88,  upon  a  contract  for  the 
redemption,  exonerates  only  "  the  manors,  messuages,  lands,  tene- 
ments, and  hereditaments,  or  other  property  comprised  in  such 
contract."  Here  the  tolls  were  not  comprised  in  the  contract: 
they  had  no  existence  at  the  time  of  the  redemption.  Sect.  12  of 
the  same  Act  shows  that  tolls  are  a  distinct  subject  for  the  contract 
of  redemption  ;  and  sect.  49  has  an  enactment  enabling  the  Com- 
panies to  raise  money  for  such  redemption.  If  the  tolls  had  existed 
at  the  time  of  the  redemption,  and  the  contract  had  comprehended 
only  the  land  and  not  the  tolls,  the  tolls  would  manifestly  have 
remained  subject  to  the  land  tax :  and  therefore  the  tolls  which 
come  into  existence  after  the  redemption,  which  has  "^^been  made 
in  respect  of  the  land  only,  are  so  subject. 

(Lord  Campbell,  Ch.  J. :  That  would  appear  to  follow  if,  under 
stat.  88  Geo.  IH.  c.  5,  s.  4,  the  tolls  are  assessable  separately  from 
the  land  ;  this,  however,  is  the  question.) 

It  is  so  decided  by  Vauxhall  Bridge  Covipany  v.  Sawyer  (l). 
(1).  86  B.  B.  370  (6  Ex.  604). 
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Their  separate  valae  would  be  assessed  accordingly,  for  that  period* 
By  Stat.  88  Geo.  III.  c.  6,  s.  42,  such  tolls  as  are  chargeable  by  that 
Act  may  be  seized  for  arrear.  The  qualification  here  introduced 
has  reference  to  the  exemption  of  turnpike  tolls,  under  sect.  122. 
But  the  tolls  are  not  in  the  nature  of  turnpike  tolls,  as  was  pointed 
out  in  the  judgment  in  Vauxhall  Bridge  Company  v.  Sawyei-  (l).  It 
is  unimportant  where  the  tolls  are  collected :  Hex  v.  Barnes  (t) : 
they  cannot  be  considered  as  paid  for  passing  through  the  gate. 

BramweUf  in  reply.    *     ♦     ♦ 

Lord  Campbell,  Ch.  J. : 

It  seems  to  me  that  this  case  is  decided  by  Vauxhall  Bridge 
Company  v.  Sawyer  (M,  which  we  are  bound  to  follow.  That  case 
shows  that  if  there  had  been  here  no  redemption  of  land  tax  this 
assessment  would  have  been  good.  For,  according  to  that  decision, 
tolls  form  a  separate  tenement  and  hereditament,  distinct  from  the 
land.  Where  the  Legislature  confers  a  right  to  take  tolls,  a  new 
profit  and  a  new  hereditament  are  created.  That  was  the  decision 
of  the  *Court  of  Exchequer.  Therefore  the  Company  here  would 
have  been  liable  to  the  tax  had  there  been  no  redemption.  Then 
does  the  redemption  make  any  difference  ?  That  case  shows  that 
it  does  not ;  because,  as  the  tolls  are  distinct  from  the  land,  the 
redemption  of  the  tax  in  respect  of  the  land  has  nothing  to  do 
with  the  tolls.  The  argument  suggested  from  the  shares  being 
personal  property  is  untenable.  The  individual  shareholders  have 
no  property  in  the  tolls,  but  only  in  the  balance  accruing  to  the 
Company  from  its  profits. 

(Coleridge,  J.  had  left  the  Court.) 

WlOHTMAN,  J. : 

It  appears  to  me  that  the  question  turns  upon  the  language  of 
stat.  88  Geo.  III.  c.  5,  s.  4,  which,  after  enumerating  manors, 
messuages,  lands,  and  tenements,  quarries  and  mines,  parks  <bc., 
specifies  fishings,  tithes,  and  "  tolls,"  eo  nomine.  Taking  the  word 
** tolls"  alone,  the  tolls  here  would  manifestly  be  comprehended. 
But  then  Mr.  Bramwell  contends  that  the  tolls  which  the  statute 


(1)  86  B.  B.  370  (6  Ex.  504). 


(2)  3d  B.  B.  23d  (1  B.  &  Ad.  113). 
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has  in  view  are  those  only  which  can  be  separated  from  the  land, 
and  that  the  tolls  now  in  question  can  therefore  not  be  rated  as  tolls 
€0  nomine.  But  Vauxhall  Biidge  Company  v.  Sawyer  {l)  answers 
this  argument ;  for  there  the  tax  was  laid  on  the  tolls,  as  distinct 
from  the  land,  and  it  was  held  that  they  were  an  hereditament. 
Several  cases  might  be  suggested  to  show  that  inconsistencies  would 
result  from  an  opposite  construction :  the  land  might  be  in  one 
party,  the  tolls  in  another,  as  indeed  seems  to  be  the  case  here.  I 
think  therefore  that  the  Company  were  properly  taxed  in  respect  of 
the  tolls,  as  such. 

Gbohpton,  J. : 

I  am  of  the  same  opinion.  The  tolls  appear  to  me  to  be  created 
by  the  Act,  and  to  arise  from  the  privileges  which  are  conferred  on 
the  Company  in  respect  of  the  bridge,  not  from  the  land  itself. 
They  are  a  distinct  subject  of  taxation,  as  was  held  in  Vauxhall 
Bridge  Company  v.  Saucer  (i).  The  tolls  are  paid  for  passing  along 
what  is  erected :  the  Company  have  merely  the  right  to  make  the 
erection  and  use  it.  Mr.  Bramwell  says  that,  as  the  tolls  are  paid 
for  the  use  of  the  bridge,  they  are  a  profit  out  of  the  bridge,  and  so 
out  of  the  land.  But,  if  the  assessment  had  been  ''  in  respect  of 
the  use  of  the  land,"  that  would  have  been  merely  another  way 
of  describing  tolls;  and  the  assessment  would  have  been  good. 

Judgment  for  the  defendant. 
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The  plaintiffs  having  suggested  error  on  the  above  judgment, 
the  case  was  argued  in  Easter  Term,  Tuesday,  April  26,  1855. 

Bramtoell,  for  the  party  suggesting  error  (plaintiffs  below) : 

The  land  tax  on  the  land  having  been  redeemed,  it  is  unjust  that 
land  tax  should  be  paid  in  respect  of  the  tolls,  which,  as  was  said  in 
the  judgment  of  Vauxhall  Bridge  Company  v.  Sawyer  {2)^  "are  a 
profit  or  payment  received  by  the  Company  in  respect  of  the  user  by 
passengers  of  their  bridge  and  roads ;  they  concern  land,  *and  are 
annexed  to  land,  and  are  paid  for  and  in  respect  of  the  user  of  the 
land.'*     The  tax  is  really  imposed  on  the  land. 


(1)  86  B.  B.  370  (6  Ex.  504). 


(2)  86  B.  B.  370,  373  (6  Ex.  504, 
508). 
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(Parks,  B.  :  Are  these  tolls  in  the  nature  of  compensation  for  the 
land  ?  The  owners  of  the  land  have  redeemed  the  tax  on  the  land, 
and  on  all  profits  which  they  can  derive  as  owners  of  the  land. 
They  may  use  it  as  a  bridge,  a  canal,  or  how  they  please,  and  derive 
what  profits  they  can  in  virtue  of  their  powers  as  owners  of  the  land, 
without  being  liable  to  any  land  tax  in  future.  But,  if  they  ask  the 
Grown  to  grant,  either  directly  in  virtue  of  its  prerogative,  or  through 
the  Legislature,  a  franchise,  that  franchise  is  no  part  of  the  land ; 
and  the  grantee  must  make  his  bargain  as  he  best  can  before  he 
accepts  such  franchise.) 

Sir  F.  Thestiger^  contra^  was  not  called  upon. 

Jbrvis,  Ch.  J. : 

The  judgment  must  be  affirmed,  as  the  Company  are  liable  to  the 
land  tax  in  respect  of  these  tolls.  The  question  is  only  confused  by 
referring  to  the  redemption  of  the  land  tax :  it  really  is,  Whether 
the  tolls  are  part  of  the  land  or  a  separate  franchise.  I  think  they 
are  a  separate  franchise,  assessable  to  the  land  tax  as  a  hereditament. 
If  the  Company  desired  to  have  any  compensation  on  the  ground 
that  this  franchise  was  to  be  exercised  in  land  on  which  the  land 
tax  was  redeemed,  they  should  have  made  their  bargain  accordingly, 
when  applying  for  their  Act. 

Pollock,  C.   B.,   Crbsswbll,   J.,   Williams,   J.,    Crowdbr,  J., 

Parks,  B.  and  Martin,  B.  concurred. 

Judgment  affirmed. 


IN  THE  QUEEN'S  BENCH. 


1856. 
Jan.  20. 
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REG.  V.  RANDALL. 

(4  El.  &  BL  664—570;  S.  C.  nom.  Beg,  v.  8aundiT$,  24  L.  J.  M.  C.  57  ;  1  Jur. 
N.  S.  255  ;  3  0.  L.  R.  822  ;  3  W.  E.  177  ;  24  L.  T.  O.  S.  235.) 

The  Highway  Act,  1835  (5  &  6  Will.  lY.  c.  50),  8.  27,  eoacts  that  the 
highway  rate  shall  be  upon  property  rateable  to  the  reHef  of  the  poor, 
*'  provided  that  the  same  rate  shall  also  extend  to  such  woods,  mines,  and 
quarries  of  stone,  or  other  hereditaments,  as  have  heretofore  been  usually 
rated  to  the  highways.'* 

Held,  that  mines  not  rateable  to  the  relief  of  the  poor,  opened  in  a  parish 
since  the  passing  of  that  Act,  are  rateable  to  the  highway  rate,  if  mines  of 
a  similar  description  were  before  the  Act  usually  rated  to  the  highways  in 
that  parish. 

On  appeal  against  a  highway  rate  for  the  parish  of  Corsham  in  the 
county  of  Wilts,  wherein  the  appellants  were  rated  for  certain  stone 
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works  described  in  the  rate  as  "  an  underground  stone  quarry,  crane        Reg. 
and  engine,"  the  Sessions  confirmed  it,  subject  to  the  following  case.     Randall. 

It  appeared  by  the  evidence  that  there  is  a  stratum  of  valuable 
stone,  used  for  buildings  and  known  as  the  Bath  stone,  which  lies 
on  a  range  of  hills  situate  in  the  respondents*  parish ;  and  that, 
previously  to  and  at  the  date  of  the  passing  of  the  Highway  Act, 
5  &  6  Will.  IV.  c.  50  (81st  August,  1885),  this  stone  was  excavated 
in  the  respondents'  parish,  sometimes  from  open  quarries  of  the 
ordinary  kind  and  sometimes  from  excavations  or  works  worked 
wholly  under  ground,  ventilated  by  shafts,  and  approached  by  adits 
or  entrances  made  on  the  side  of  the  hill.  The  stone  works  which 
were  the  subject  of  the  appeal  were  not  opened  or  used  on  the 
81st  August,  1885  ;  but  the  occupiers  of  stone  works  of  the  before- 
mentioned  description,  so  far  as  they  existed,  were  before  and  at  that 
time  usually  rated  to  the  highway  rates  made  in  the  respondents' 
parish.  The  works  occupied  by  the  appellants  were  first  opened  in 
1889,  and  were  occupied  by  them  up  to  the  time  of  making  the  rate 
which  was  the  subject  of  the  appeal.  In  1858  they  were  first  rated 
in  *respect  of  such  works  to  the  highway  rate :  and,  upon  their  [  *565  ] 
refusal  to  pay  the  last-mentioned  rate,  it  was  agreed  between  them 
and  the  respondents  that  the  liability  of  the  appellants  to  be  so 
rated  should  be  decided  by  an  appeal  against  the  next  subsequent 
rate,  viz.  the  rate  now  appealed  against.  The  said  stone  works  have 
never  been  rated  to  the  poor's  rate ;  nor  had  they  ever,  until  1853, 
been  rated  to  the  highway  rate.  The  said  stone  works  are  worked 
wholly  under  ground,  are  ventilated  by  shafts,  and  were  approached 
by  the  private  tunnel  of  the  appellants  from  the  line  of  the  Great 
Western  Eailway  beside  the  entrance  to  the  Box  Tunnel.  The 
greater  part  of  the  stone,  the  product  of  the  said  works,  was  con- 
veyed out  from  the  said  private  tunnel  on  to  the  line  of  the 
Oreat  Western  Bailway,  and  was  conveyed  thence  along  the 
said  line  until  it  was  delivered  at  the  different  stations  of 
such  line;  and  other  part  of  the  stone,  the  product  of  the 
said  works,  was  raised  through  a  shaft.  The  surface  soil  above 
the  said  works  was  always  rated  separately  to  the  highway  rate  of 
the  said  parish,  and  was  in  the  occupation  of  other  parties.  On 
the  hearing  of  the  appeal,  the  appellants  contended  that  the  said 
stone  works  described  in  the  said  rate  as  "  an  underground  quarry, 
crane  and  engine  "  were,  in  fact,  a  mine,  and  therefore  not  liable  to 
be  rated  to  the  highway  rate.  The  respondents  insisted  that  the 
said  work9  were  properly  described  as  a  quarry ;  and,  further^  that 
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Rifia.  whether  they  were  a  mine  or  a  quarry  they  fell,  under  the  circom* 
Bakdall.  stances  proved,  within  the  scope  and  operation  of  the  proviso  to  the 
27th  section  of  stat.  5  &  6  Will.  IV.  c.  50. 

The  Court  of  Quarter  Sessions  confirmed  the  rate,  subject  to  the 
[  *666  ]  opinion  of  this  Court,  on  the  proper  *construction  of  stat.  5  &  6 
Will.  IV.  c.  50,  8.  27.  The  Sessions  finding,  as  a  fact  for  the 
information  of  this  Court,  as  follows :  "  We  find  that  mines  and 
quarries  of  this  description,  so  far  as  they  existed,  were  usually 
rated  at  the  time  of  the  date  of  the  Act  (meaning  the  Slst  August, 
1885) ;  but  that  the  mine  or  quarry  in  question  did  not  then  exist." 

The  question  for  the  opinion  of  this  Court  is  whether  the  appel- 
lants were  rateable  in  respect  of  the  said  stone  works  to  the  highway 
rate  of  1854.  If  this  Court  be  of  opinion  that  the  appellants  were 
then  rateable  to  the  highway  rate  in  respect  of  their  occupation  of 
the  said  works,  the  said  rate  is  to  be  confirmed.  If  the  Court  be  of 
opinion  that  the  appellants  were  not  then  so  rateable,  the  said  rate 
is  to  be  amended  by  striking  out  the  names  of  the  appellants  in 
respect  of  the  entry  before  referred  to. 

Hodges  and  W,  Everett,  in  support  of  the  rate  : 

Stat.  5  &  6  Will.  IV.  c.  50,  s.  27,  enacts  that  the  highway  rate 
shall  be  upon  all  property  ''  now  liable  to  be  rated  and  assessed  to 
the  relief  of  the  poor  *'  *  «  «  provided  tliat  the  same  rate  shall 
also  extend  to  such  woods,  mines,  and  quarries  of  stone,  or  other 
hereditaments  as  have  heretofore  been  usually  rated  to  the  highways." 
It  appears  from  the  case  that  the  Sessions  have  not  made  up  their 
minds  whether  this  is  a  mine  or  a  quarry :  but  it  is  rateable  either 
way,  if  under  the  facts  stated  in  the  case  it  is  a  mine  which  "  had 
been  usually  rated  to  the  highways  "  before  stat.  5  &  6  Will.  IV. 
[  ♦567  ]  c.  50.  *The  meaning  of  the  proviso  was  considered  in  Reg.  v. 
Rose  (1).  In  that  case  the  decision  was  that  the  words  in  the  proviso 
''  have  heretofore  been  usually  rated  *'  meant  "  heretofore  actually 
rated  in  the  parish  for  which  the  rate  is  made."  The  only  point 
remaining  for  decision  is  whether  the  words  "  such  woods,  mines, 
&c."  mean  such  individual  mines  as  have  been  actually  rated  in 
that  parish,  or  mean  mines  of  a  species  which  had  been  usually 
rated  there.  That  point  was  not  necessary  for  the  decision  in  Reg. 
V.  Rose  (1) :  but,  if  the  language  of  the  Judges  is  correctly  reported 
in  1  New  Sessions  Cases,  they  expressed  their  opinion  that  it 
meant  the  species  actually  rated.  And  this  is  the  reasonable 
(1)  66  B.  B.  328  (6  Q.  B.  153 ;  8.  C.  I  New  Sess.  Ga,  272). 
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construction  ;  for  it  would  be  anomalous  if  one  mine  were  rateable         K*<*- 

r. 

and  another^  resembling  it  in  every  respect  except  that  it  was  opened    Bandalu 
since  1885,  was  not.     ♦     *     * 

Arney,  contra  : 

If  the  meaning  of  the  Act  is  that  the  same  identical  mine  that 
was  rated  in  1885  shall  still  be  rateable,  there  is  no  difficulty  in 
applying  it,  either  now  or  in  future :  but,  if  it  means  that  mines  of 
the  same  kind  as  those  rated  in  1885  are  to  be  rated,  then,  whenever 
a  fresh  mine  is  opened,  or  any  alteration  is  made  in  the  mode  of 
working  an  old  mine,  an  inquiry  must  be  entered  into  as  to  the 
precise  mode  in  which  the  mines  were  worked  in  1885,  in  order  to 
see  whether  *the  differences  are  material.  That  is  already  a  L  *^^  ] 
difficult  inquiry;  and  in  lapse  of  time  it  will  become  impossible. 
Reg,  V.  Rose  (1)  did  not  decide  that  this  inconvenient  construction 
was  to  be  put  upon  the  Act ;  and,  in  the  ordinary  sense  of  the 
words,  "such  woods"  &c.  mean  the  identical  woods  Ac,  not  similar 
woods  &c. 

WlOHTMAN,  J.  (2) : 

The  question  is,  what  is  the  proper  construction  of  stat.  5  &  6 
Will.  IV.  c.  50,  s.  27.  It  enacts  that  the  highway  rate  shall  be  upon 
property  then  liable  to  be  rated  for  the  relief  of  the  poor.  Had  it 
stopped  there,  mines  properly  so  called  would  not  have  been 
rateable.  But  then  comes,  by  way  of  proviso,  an  extension  to 
something  not  included  in  the  enacting  part.  "Provided  that  the 
same  shall  also  extend  to  such  woods,  mines,  and  quarries  of  stone, 
or  other  hereditaments  as  have  heretofore  been  usually  rated  to 
the  highways."  It  has  not  been  contested  that  Reg.  v.  Rose  (1) 
decides  that  "  usually  "  here  means  usually  within  the  particular 
parish  in  which  the  rate  is  laid,  so  that  this  case  depends  upon  the 
meaning  of  the  word  "  such."  Mr.  Arney's  argument  limited  it 
to  the  identical  mines  which  were  rated  before  the  Act :  and  he  says 
that  it  is  expedient  so  to  construe  it,  for  the  other  construction 
would  introduce  a  very  difficult  inquiry  in  each  case.  But,  though 
there  may  be  a  difficulty  in  applying  the  Act  to  the  facts  in  each 
cose,  I  do  not  think  there  is  one  of  construction.  In  the  present  case 
the  Sessions  have  found  as  a  fact  that  the  occupiers  of  stone  works 
of  this  description  were  before  the  Act  usually  rated  to  the  high- 
ways  in  this  parish.  Now  the  words  "  such  as  *have  been  usually  [  ♦seo  ] 
(1)  66  £.  B.  328  (6  Q.  B.  loS).  (2)  Coleridge,  J.  was  absent. 
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Rko.  rated*'  certainly  may  refer  to  the  genus;  and  unless  this  con- 
Bandalu  struclion  be  put  upon  the  Act  new  mines  will  be  exempt  from  a 
liability  to  which  old  mines  of  a  precisely  similar  character  are 
subject,  which  could  hardly  be  the  intention  of  the  Legislature. 
That  was  Mr.  Everett 8  argument ;  and  I  think  it  forcible.  And, 
to  judge  from  the  language  of  the  reports,  three  at  least  of 
the  four  Judges  who  decided  Reg.  v.  Ro8e(i)  seem  to  have  been 
of  that  opinion.  I  think  '^  such  as  "  here  means  ''  of  such  descrip- 
tion as." 

Crompton,  J. : 

Taking  this  case  in  the  most  favourable  way  for  the  appellants, 
that  is,  that  the  subject-matter  of  the  rate  is  a  mine  and  not  a 
quari-y,  I  still  think  it  is  rateable,  and  consequently  that  the  rate 
must  be  confirmed. 

Stat.  5  &  6  Will.  IV.  c.  50,  s.  27,  introduced  a  new  mode  of 
rating  for  the  highways.  The  enacting  part  would  have  absolutely 
relieved  several  classes  of  property,  amongst  others  mines,  which 
before  the  Act  were  rateable.  The  Legislature,  however,  seem  to 
have  thought  it  expedient  neither  to  leave  those  generally  liable, 
nor  yet  to  relieve  them  where  they  had  been  usually  rated  in  the 
parish.  Reg.  v.  Rose  (1)  settles  that  the  word  "  usually "  used 
in  the  proviso  means  usually  in  that  parish ;  so  that  the  only 
remaining  question  is  whether  the  words  point  to  the  usage  as  to 
the  individual  identical  mine  or  wood,  or  to  the  general  usage 
in  the  parish  as  to  that  description  of  property.  In  the  absence  of 
authority  on  the  subject,  I  think  the  words  point  to  the  then  usual 
[  ^570  ]  mode  of  making  a  rate  in  the  parish,  and  not  *the  practice  as  to 
the  individual  wood  or  mine  then  existing.  And  that  seems  to 
have  been  in  the  mind  of  two  at  least  of  the  Judges  in  deciding 
Reg.  V.  Rose  (i).  Patteson,  J.  seems  not  to  have  formed  his  judg- 
ment on  the  point :  but  Williams,  J.  seems  to  proceed  upon  that 
ground :  and,  in  both  reports,  [my  brother  Coleridob  is  represented 
as  using  language  which  shows  clearly  that  he  thought  the  Act 
pointed  to  the  general  usage,  and  the  only  question  was  as  to 
whether  it  was  the  usage  in  the  parish  or  the  neighbourhood. 

Lord  Campbell,  Ch.  J. : 

Not  having  heard  the  argument,  I  abstained  from  taking  any 
part  in  this  judgment.     But  I  may  now  without  any  impropriety 

(1)  66  B.  B.  328  (6  Q.  B.  153). 
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say  that,  on  reading  the  paper  book,  I  came  to  the  same  conclusion        Reg. 

as  my  brothers  have  just  come  to,  and  for  the  reasons  they  have     Randall. 

assigned. 

Order  of  Seaaions  confirmed. 


SADLER  V.  HENLOCK  (1).  im. 

(4  El.  &  Bl.  570—578;  S.  C.  3  C.  L.  B.  760;  24  L.  J.  Q.  B.  138 ;  1  Jur.  N.  S.        '^*'^.^' 
677  ;  3  W.  E.  181 ;  24  L.  T.  O.  S.  233.)  ja*  22. 

Defendant  employed  P.  to  clean  out  a  drain  which  was  on  defendant's 
land.  P.  was  not  in  defendant's  service,  but  was  a  common  labourer,  [  ^70  ] 
selected  by  defendant  on  account  of  his  having  dug  the  drain  originally. 
P.  cleaned  out  the  drain  without  assistance  from  any  other  person,  and 
without  the  further  direction  or  inspection  of  defendant.  He  received  five 
shillings  for  the  job,  from  the  defendant. 

In  the  course  of  cleaning  out  the  drain,  P.  took  up  part  of  an  adjoiaing 
highway,  and  replaced  the  same  in  an  improper  manner  and  with  insufficient 
materials,  in  consequence  of  which  plaintiffs  horse,  passing  along  the 
highway,  was  injured : 

Held,  that  under  these  circumstances  P.  was  not  an  independent  con- 
tractor, but  was  acting  as  the  servant  and  under  the  control  of  the  defendant, 
and  consequently  that  defendant  was  responsible  to  plaintifif  for  the  injury. 

Thb  declaration  alleged  that,  before  and  at  the  time  &c.»  there 
^*as,  and  thence  hitherto  &c.,  a  common  *and  public  highway,  in  [  *57i  ] 
&C.,  for  all  the  liege  &c.  to  go,  return, ''  pass  and  repass,  on  foot 
and  by  and  with  horses  and  carriages,  at  all  times  of  the  year,  at 
their  free  will  and  pleasure :  yet  the  defendant,  well  knowing  the 
premises,  heretofore,  to  wit  on  the  28th  day  of  November  in  the 
year  1858,  wrongfully  and  unjustly  cut,  dug  and  excavated  a  deep 
ditch  or  trench  across  the  said  highway,  and  partially  filled  and 
covered  in  the  same  with  mud,  dirt  and  other  soft  and  loose 
materials,  and  thereby  rendered  that  portion  of  the  said  highway, 
across,  over  and  along  the  said  ditch  or  trench  so  cut,  dug  and 
excavated  as  aforesaid,  soft,  miry,  dangerous  and  unsafe  to  persons 
using  and  frequenting  the  said  highway  on  horseback  and  other- 
wise. By  means  of  which  said  several  premises,  afterwards,  and 
whilst  the  said  road  remained  and  was  in  the  said  state  and  condition 
last  aforesaid,  and  before  the  commencement  of  this  suit,  to  wit  on  " 
&c.,  a  horse  of  plaintiff,  of  great  value  &c., ''  which  the  plaintiff 
was  then  lawfully  riding  on  and  along  the  said  highway,  was 
thrown  down  by  stepping  in  and  upon  the  said  portion  of  the 
road  which  was  so  rendered  soft,  miry,  dangerous  and  unsafe  as 

(1)  Cited.  Turner  v.  O.  E.  Rail,  Co,  A.  C.  371,  01  L.  J.  Q.  B.  90,  65  L.  T. 
(1875)  33L.T.  432  ;  Johnson  v.  Lindsay  97) ;  Donomu  v.  Laimj  [1893]  1  Q.  B. 
(1889)  23  Q* B.D. 608, 515  (revd.  [1891]      629,  634, 63  L.  J.  Q.  B.  25, 68  L.  T.  512. 
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sadlbb      aforesaid :  and  thereby  the  knees  of  the  said  horse  were  broken,  and 
Heklock.     the  said  horse  was  and  is  otherwise  greatly  injured  and  rendered  of 
little  or  no  use  or  value  to  the  plaintiff,  who  was  thereby  also 
then  subjected  to  and  incurred  great  expense  '*  &c 
Plea  :  Not  guilty.    Issue  thereon. 
There  were  two  other  issues  of  fact  not  now  material. 
On  the  trial,  before  Piatt,  B.,  at  the  last  Yorkshire  Assizes,  it 
appeared  that  the  defendant  was  the  occupier  of  some  land  adjacent 
to  the  highway  mentioned  in  the  declaration.     The  land  was 
drained  by  a  drain  which  passed  from  the  land  down  under  the 
[  *o72]       highway.     The  drain  ^having  become  obstructed,  and  the  water 
having  accumulated  on   defendant's  land,  he  (in  consequence,  as 
it  appeared,  of  having  been  told  by  the  parish  surveyor  that  the 
board  of  health  would  require   all   drains  to    be  cleansed  out) 
directed  a  man  named  Pearson  to  cleanse  out  the  drain.    Pearson 
was  not  otherwise  in  the  employment  of  the  defendant ;  he  was  a 
common  labourer  who  had  originally  made  the  drain.     Pearson 
executed  the  work  with  his  own  hands,  and  charged  the  defendant 
five  shillings  for  the  job,  which  the  defendant  paid.     The  defen- 
dant was  not  shown  to  have  interfered  with  the  work,  or  to  have 
seen  the  way  in  which  it  was  executed,  or  to  have  given  any 
specific  directions.     Pearson,  in  clearing  out  the  drain,  took  up 
the  part  of  the  highway  under  which  the  drain  passed.    After 
completing  the  work,  he  replaced   the  soil  of  the  highway,  but 
imperfectly,  and  with  insufficient  materials :  and,  in  consequence, 
it  gave  way,  as  a  horse  belonging  to  the  plaintiff,  and  on  which 
plaintiff  was  riding  at  the  time,  was  passing  over  it :  and  the  horse, 
by  falling  into  the  hole  thus  made,  was  injured.    The  action  was 
brought  for  this  injury. 

The  counsel  for  the  defendant  contended  that,  under  these  cir- 
cumstances, Pearson  alone  was  answerable,  and  that  the  rule  of 
respondeat  supenor  did  not  apply.  The  learned  Baron  overruled 
the  objection,  reserving  leave  to  move  for  a  nonsuit  or  for  entering 
a  verdict  for  the  defendant.  The  plaintiff  had  a  verdict  on  all  the 
issues. 

In  last  Term,  Hvgh  Ilill  obtained  a  rule  calling  on  the  plaintiff 
to  show  cause  why  a  verdict  should  not  be  entered  for  defendant, 
or  a  nonsuit,  on  the  plea  of  Not  guilty,  or  why  a  new  trial  should 
not  be  had,  *'  on  the  ground  of  misdirection  in  this :  that  the 
[♦573]  Judge  who  *  tried  the  cause  directed  the  jury  to  the  effect  that 
Pearson,  who  did  the  work,  was  the  servant  of  the  defendant,  and 
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that  the  defendant  was  responsible  for  the  negligence  of  Pearson,       sableb 
although  Pearson  might  have  done  the  work  which  he  was  employed     henlock. 
to  do  without)  being  guilty  of  any  negligence ;  and  also  that,  if  it 
was  material  to  determine  whether  Pearson  was  a  contractor  or 
servant,  that  should  have  been  left  as  a  question  to  the  jury." 

I'.  Jonea  now  showed  cause  : 

It  is  true  that,  if  a  contractor,  employed  to  perform  a  work, 
select  the  workman,  and  the  workman  so  selected,  simply  by  his 
executing  the  work  improperly,  produce  damage,  the  party  employ- 
ing the  contractor  is  not  responsible  for  the  damage.  That  is  the 
principle  of  the  decision  in  Peachey  v.  Rowland  (l),  though  the 
marginal  note  in  the  report  lays  down  the  rule  more  broadly,  and, 
so  far,  incorrectly. 

(Lord  Campbell,  Gh.  J. :  It  certainly  does  state  the  proposition 
too  generally.) 

The  question  must  always  be.  By  whom  is  the  wrong  doer  employed  ? 
*  ♦  Pearson  was  the  servant  of  the  defendant,  in  the  sense  in  [  674  ] 
which  the  word  is  used  in  these  questions.  Therefore,  even  if  the 
act  here  done  were  not  a  public  nuisance,  the  defendant  would  be 
responsible.  But,  in  fact,  it  was  a  public  nuisance :  there  was  no 
right  of  taking  up  the  public  highway  at  all,  and  therefore  no 
mode  of  lawfully  doing  what  the  defendant  had  directed  to  be  done. 
Under  such  circumstances,  the  party  giving  the  direction  is  respon- 
sible, even  for  the  act  of  a  contractor's  servant :  Ellis  v.  Sheffield 
Gas  Consumers*  Company  (2). 

(Lord  Campbell,  Ch.  J. :  There  are  two  classes  of  cases :  the 
first,  where  the  act  is  done  directly  under  the  order  of  the  employer, 
and  the  order  cannot  be  obeyed  without  doing  what  is  complained 
of ;  the  second,  where  the  improper  mode  of  doing  what  might  be 
rightly  done  occasions  the  mischief.  Perhaps  you  put  your  pro- 
position too  broadly,  if  you  say  that  the  employer  is  always  respon- 
sible for  what  is  done  by  the  person  whom  he  employs.) 

Not  if  the  word  "  employ  "  be  strictly  used,  and  the  thing  be  done 
in  the  course  of  the  employment.    ♦    ♦    ♦ 

Hvgh  Hiilf  contra  :  [  676  ] 

If  Pearson  was,  in  the  legal  understanding  of  the  word,  the 

(1)  93  B.  B.  483  (13  C.  B.  182).  (2)  95  B.  R  792  (2  EI.  &  Bl.  767). 
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Sadleb  defendant's  servant,  the  defendant  is  certainly  liable.  Now,  in  the 
Hknlock.  fi^^  place,  the  complaint  is  founded  on  the  impropriety  of  the 
mode  of  doing  the  work,  and  on  the  insufficiency  of  the  materials. 
The  work  might  have  been  properly  done  ;  so  that  Ellis  v.  Sheffield 
Gas  Caniumers'  Company  (l)  is  inapplicable.  Again,  Pearson  was 
not  the  personal  agent  of  the  defendant :  he  might  have  employed 
a  third  person  to  do  the  work. 

(Lord  Campbell,  Gh.  J. :  I  doubt  that :  if  I  select  a  person  in 
whom  I  place  confidence,  can  he  employ  another  ? 

GbohpTv  n,  J. :  Is  not  this  rather  a  case  where  the  employer 
maintains  a  control  over  the  person  whom  he  employs  ?  A  con- 
tractor chooses  the  mode  in  which  the  work  is  done,  and  the 
persons  who  do  it.  I  thought  the  principle  of  the  cases,  which 
are  cases  of  difficulty,  was  that  the  contractor  had  this  power  of 
choice.) 

In  MiUigan  v.  Wedge  (2),  where  the  injury  was  done  by  a  beast 
under  the  care  of  a  boy  employed  and  selected  by  a  drover  who 
was  employed  by  the  defendant,  and  the  defendant  was  held  not 
[  *676  ]  liable,  ^Coleridge,  J.  said  :  "  I  make  no  distinction  between  the 
licensed  owner  and  the  boy :  suppose  the  drover  to  have  c6mmitted 
the  injury  himself.  The  thing  done  is  the  driving.  The  owner 
makes  a  contract  with  the  drover  that  he  shall  drive  the  beast,  and 
leaves  it  under  his  charge;  and  then  the  drover  does  the  act. 
The  relation,  therefore,  of  master  and  servant  does  not  exist 
between  them."     «     ♦    * 

(Cbompton,  J. :  In  MiUigan  v.  Wedge  (a)  the  Court  must  have 
supposed  that  the  defendant  could  not  interfere  with  the  manage- 
ment of  the  beast. 

Lord  Campbell,  Ch.  J. :  Like  the  case  of  a  licensed  pilot.) 

In  Randleson  v.  Mwray  (4)  a  warehouseman  was  held  liable  for 
mischief  done  by  a  porter  whom  he  employed  on  his  premises, 
though  the  immediate  act  was  done  by  men  employed  by  the  porter. 
That  decision  has  been  questioned,  but  may  perhaps  be  explained 
consistency  with  the  other  authorities :  Maule,  J.,  in  Peachey  v. 
Rowland  (6),  said :  ''  Randleson  v.  Murray  (4)  was  not  the  case  of  a 

(1)  95  B.  R  792  (2  El.  &  Bl.  767).     (3)  54  B.  B.  677  (12  Ad.  &  El.  737), 

(2)  64  B.  B.  677,  681  (12  Ad.  &  El.    (4)  47  B.  B.  513  (8  Ad.  ft  Bl.  109). 
737,  742).  (5)  93  B.  B.  487  (13  0,  B.  186). 
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public  wrong : "  *'  it  did  not  appear  that  the  place  where  the  Sadler 
accident  happened  was  a  public  way ;  and  Lord  Dbnman  said  there  henlock. 
was  evidence  to  go  to  the  jury,  whether  the  persons  who  caused 
the  mischief  were  the  servants  of  the  defendant,  employed  by  him 
to  do  the  work  in  the  particular  way  they  did."  So  explained, 
Randleson  v.  Murray  {^)  is  not  an  authority  against  the  present 
defendant. 

Lord  Campbell,  Ch.  J. :  [  577  ] 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The  real 
question  is,  what  relation  subsisted  between  the  defendant  and 
Pearson.  Ellis  v.  Sheffield  Oas  Consumers'  Company  (2)  is  inapplic- 
able :  the  act  there  could  not  be  done  at  all  without  committing  a 
public  nuisance.  Here  the  drain  might  have  been  cleansed  without 
injury  to  the  public  or  to  any  individual.  The  question  therefore 
depends  on  this :  whether  Pearson  was  the  defendant's  servant. 
Had  Pearson  been  the  domestic  servant  of  the  defendant,  and  the 
defendant  had  said  to  him,  "go  and  clean  out  the  drain,"  no  doubt 
Pearson,  by  doing  the  work  negligently,  would  have  made  the 
defendant  liable.  Then  what  difference  can  it  make  that  Pearson 
was  an  independent  labourer,  to  be  paid  by  the  job  ?  The  defen- 
dant might  have  said,  "  fill  up  the  hole  in  the  road,  but  not  as  you 
are  now  doing  it,  lest,  when  a  horse  goes  over  the  place,  he  may  be 
injured."  Pearson  was  therefore  the  defendant's  servant ;  and,  if 
so,  cadit  quastio.  Our  decision  is  not  inconsistent  with  that  in 
Peachey  v.  Rowland  (8)  and  the  other  cases  which  have  been  cited, 
in  which  the  relation  of  master  and  servant  did  not  exist. 

COLBRIDOB,  J.  : 

I  am  of  the  same  opinion.  The  defendant  was  not  called  on  by 
public  authority  to  do  the  work ;  nor  was  there  any  reason  why,  if 
it  could  not  be  done  properly,  it  should  be  done  at  all.  If  the  work 
had  been  done  by  his  own  hand  he  would  have  been  responsible. 
So  he  would  if  it  had  been  done  by  his  servant  or  by  a  common 
labourer  whom  he  had  employed.  On  what  ground?  Because 
the  party  doing  the  act  *would  have  been  employed  by  him.  |  *578  ; 
Instead  of  this,  he  employs  a  person  who  seems  to  have  been 
usually  employed  in  such  works.  Such  person  is  just  as  much  his 
servant,  for  this  purpose,  as  a  domestic  servant.  The  rule  must  be 
discharged. 

(1)  47  R.  E.  613  (8  Ad.  &  El.  109).  (3)  93  R.  R  483  (13  C.  B,  182). 

(2)  96  E.  R  792  (2  El.  ft  Bl.  767). 
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Sadlbb      Wiohtmah,  J.: 

r. 

Henlock.  Really  the  question  is  whether  Pearson  is  to  be  considered  as  the 
defendant's  servant  or  as  a  contractor  exercising  an  independent 
employment.  The  whole  evidence  shows  that  the  former  is  the 
correct  view.  Pearson  was  not  a  person  exercising  an  independent 
business,  but  an  ordinary  labourer,  chosen  by  the  defendant  in  pre- 
ference to  any  other,  but  not  exercising  an  independent  employment 
Our  decision  is  in  conformity  with  all  the  cases  cited. 

Crompton,  J.: 

I  am  of  the  same  opinion.  The  real  question  is,  whether  the 
defendant  and  Pearson  stood  to  each  other  in  the  relation  of  master 
and  servant.  I  decide,  not  on  the  ground  that  Pearson  did  not 
employ  the  hands  of  another ;  for,  if  he  was  the  defendant's  servant, 
the  defendant  would  be  liable  for  the  wrong  doing  of  the  person 
whom  the  servant  employed  :  though  it  is  true  that  such  employ- 
ment may  sometimes  be  a  lest  as  to  whether  the  employer  was 
a  servant  or  an  independent  contractor.  The  test  here  is,  whether 
the  defendant  retained  the  power  of  controlling  the  work.  No 
distinction  can  be  drawn  from  the  circumstance  of  the  man  being 
employed  at  so  much  a  day  or  by  the  job.  I  think  that  here  the 
relation  was  that  of  master  and  servant,  not  of  contractor  and 
contractee.  It  is  only  on  the  ground  of  a  contractor  not  being  a 
servant  that  I  can  understand  the  authorities. 

Rule  absolute. 


1855-  OWENS  V.  WYNNE. 

Jan.  23. 
(4  El.  &  BL  579—685 ;  S.  0.  8  C.  L.  B.  766 ;  8  W.  B.  183;  24  L.  T.  O.  S.  231.) 

^        -'  Beplevin.    Avowry :  that  avowant  was  entitled  to  a  rent  charge  of  900/. 

payable  half  yearly,  and  avows  for  79/.  parcel  of  one  hall  yearly  payment. 

Plea  in  bar:  that,  before  the  present  seizure,  avowant  diatrained  in 
another  part  of  the  lands  out  of  which  the  rent  issued,  for  the  same  half 
yearly  payment,  and  took  goods  enough  to  satisfy  the  whole. 

Beplication :  that  the  first  distress  was  for  the  half  yearly  payment,  leas 
the  79/.  now  distrained  for. 

Demurrer  and  joinder : 

Held,  that  the  grantee  of  the  rent  charge  could  not  divide  the  demand, 
and  disti-ain  for  part  on  one  part  of  the  land,  and  afterwards  lor  the  residue 
on  the  other.    And  the  plaintiff  had  judgment. 

Beplbvin  for  cattle. 

Avowry:  that  Bobert  Watkin  Wynne,  being  seised  in  fee  of 
certain  estates,  gave  by  his  will,  inter  alia,  to  the  avowant  Emma 
Wynne  a  rent  charge  of  800/.  a  year,  payable  half  yearly,  issuing 
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out  of  these  estates,   with  powers  of  distress  and  entry:  that       owens 

plaintiff  occupies  the  lociis  in  quo,  being  parcel  of  the  aforesaid       wykne. 

estates,  as  a  tenant.    "  And,  because  the  sum  of  791. 178. 8d.,  parcel 

of  the  half  yearly  payment  of  the  rent  charge  aforesaid  due  on 

2nd  March,  a.d.  1853,  then  and  at  the  time  when  &o.,  was  due 

and  in  arrear  to  the  said  Emma  Wynne,"  she  avowed,  and  Jones 

as  her  bailiff  made  cognizance;   as  for  ''a  distress  for  the  said 

rent  charge  so  due  and  in  arrear  to  the  said  Emma  Wynne,  as 

aforesaid." 

Plea  in  bar  :  that,  after  the  half  yearly  payment  had  become  due, 
and  before  the  taking  complained  of,  the  avowant  Emma  Wynne, 
by  the  cognizor  Jones,  as  her  bailiff,  took  other  cattle  in  parcel  of 
the  lands  charged  with  the  rent  charge,  other  than  the  locus  in  quo, 
|or  arrears  of  the  same  half  yearly  payment  mentioned  in  the 
avowry :  that  these  cattle  so  laken  were  of  sufficient  value,  if  sold, 
to  satisfy  all  arrears  and  charges.  ''Tet  the  defendants,  wrong- 
fully and  vexatiously,  and  without  any  cause  or  excuse,  refused  and 
neglected  so  to  do,  *and,  although  they  had  notice  of  the  premises  [  *oso  ] 
in  this  plea  mentioned,  wrongfully  and  vexatiously  seized  and  took 
the  cattle  &c.,  as  in  the  declaration  mentioned,  after  they  had 
distrained,  as  aforesaid,  cattle  &c.,  of  sufficient  value  to  have 
satisfied  such  arrears  as  aforesaid,  and  all  legal  and  proper  costs, 
charges  and  expenses,  and  whilst  the  cattle  &c.  so  distrained 
remained  impounded."  Averment  that  the  taking  complained  of 
was  a  fresh  and  new  distress ;  and  that  at  the  time  the  whole  half 
yearly  payment  was  in  arrear. 

Replication :  that  the  first  distress  was  ''  for  parcel  of  the  arrears 
of  the  said  rent  charge  then  due  and  in  arrear,  to  wit,  for  a  sum 
less  by  791.  lis.  8d.  than  the  sum  then  due  and  in  arrear,"  and 
that  the  present  distress  was  for  that  sum  of  79Z.  17^.  6d. 

Demurrer.    Joinder. 

There  were  other  pleadings  also  ending  in  a  demurrer.  These 
set  forth  the  will,  and  the  title  to  the  Wynne  estates,  and  raised  a 
question  whether  the  rent  charge  was  or  was  not  at  an  end  in 
consequence  of  subsequent  settlements  of  the  estate.  It  is  not 
necessary  to  state  them  further. 

Four  other  replevins  were  brought  against  the  same  defendants, 
in  the  names  of  four  other  tenants  of  different  parts  of  the  Wynne 
estates.  In  each  the  pleadings  were  similar.  By  an  order  of 
Erle,  J.,  the  proceedings  in  the  four  last  causes  were  stayed,  and 
the  whole  five  causes  were  to  abide  the  event  of  the  present  one. 
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OwEKs  The  caase  came  on  in  Trinity  Term,  1864  (i),  and  *again  in 

Wynne.  Michaelmas  Term,  1854  (2).  The  Court  ordered  that  the  argoment 
[  *58i  ]  shoald  be  in  the  first  instance  confined  to  the  substantial  qoestion 
as  to  the  conlinoance  of  the  rent  charge.  Sir  Fitzroy  Kelly  was 
heard  for  the  defendants;  and  WeUhy  for  the  plaintiffs.  As  no 
qoestion  of  general  importance  was  involved,  the  arguments  and 
judgments  are  omitted.  The  Court  were  of  opinion  that  the 
annuity  still  continued,  and  advised  the  parties  to  come  to  a  settle- 
ment on  terms  which  were  reasonable,  without  discussing  the  points 
of  law  raised  on  the  plea  above  set  out. 

The  case  stood  over  for  this  purpose  till  the  present  Term,  when, 
the  parties  having  refused  to  make  any  concession  to  each  other, 
the  case  was  now  called  on. 

Sir  Fitzroy  Kelly ^  for  the  defendants : 

The  annuity  issues  out  of  the  whole  of  a  great  estate  held  by 
many  tenants  in  small  holdings.  The  grantee  of  the  rent  charge 
may  without  doubt  seize  and  sell  the  entire  stock  of  one  of  those 
tenants:  but,  thinking  this  hard,  she  directs  the  distress  to  be 
made  on  five  of  them,  distraining  on  each  for  a  sum  not  exceeding 
the  rent  at  which  he  holds  his  farm,  so  that  he  may  pay  the  portion 
of  the  rent  charge  and  recoup  himself  by  deducting  it  from  his 
rent.  This  course  is  called  in  the  plea  wrongful  and  vexatious; 
but  these  are  mere  vituperative  epithets  of  no  avail.  The  qaestion 
is  whether  this  course  is,  not  merely  irregular,  but  such  as  to  render 
the  subsequent  distress  void,  and  so  absolutely  forfeit  the  half 
[  •582  ]  year's  annuity ;  for  the  devisee  of  a  rent  charge  has  no  *remedy 
except  by  distress.  *  *  Lear  v.  Edmonds  (s)  shows  that  a  prior 
distress  does  not  enure  as  satisfaction  of  the  rent.  Hudd  v. 
Ravenoi'  (4)  and  Lingham  v.  Wairen  (5)  are  decisions  that  a  second 
distress  is  not  void. 

(Grom1>ton,  J. :  In  each  of  these  cases  the  distress  was  for  the 
entire  sum  in  arrear :  and  Park,  J.,  in  Hndd  v.  Iiavenor(4,)  relies 
on  that. 

Lord  Campbell,  Ch.  J. :  To  say  that  the  grantee  may  distrain 
after  a  distress  for  his  whole  demand,  which  has  proved  ineffectual, 

(1)  Before  Lord  Campbell,  Ch.  J.,  (3)  18  R.  R.  448  (1  B.  &  Aid.  157). 
Coleridge,  Erie  and  Crompton,  JJ.  (4)  23  R.  R.  626  (2  Bred.  &  B.  661'). 

(2)  Before  Lord  Campbell,  Ch.  J.,  (5)  2  Brod.  &  B.  36. 
Coleridge,  Wightman  aiid  Erie.  JJ. 
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is  one  proposition.    To  say  that  he  may  split  his  demand  and       Owens 
distrain  severally  for  the  several  parts  is  a  different  proposition.)  wynnb. 

The  other  side  rely  on  Dawson  v.  Cropp(i),  which  did  not  profess 
to  overrule  Hudd  v.  Ravenor  {2),  and  proceeded  on  the  averments 
of  vexation. 

(Lord  Campbell,  Ch.  J. :  Unless  the  words  **  wrongfully  and 
vexatiously  "  are  so  used  as  to  amount  to  an  averment  of  malice 
they  go  for  nothing.) 

Perhaps  the  Court  must  choose  between  Dawson  v.  Cropp{\)  and 
Hudd  V.  Ravenoi'  (2) ;  if  so,  the  latter  case  is  more  consistent  with 
justice. 

{Wehby  Bsid  that  Dawson  v.  Cropp  (1)  had  been  approved  of  by 
the  Exchequer  in  Bagge  v.  Mawhy  (8). 

Lord  Campbell,  Gh.  J. :  In  that  case  Lord  Mansfield's  judgment 
in  Hutchins  v.  Chambers  (4)  is  relied  on  as  showing  that  an  entire 
duty  shall  *not  be  split.)  [  ♦sss  ] 

That  is  not  consistent  with  Rivis  v.  Watson  (6). 

IVelsby,  contra^  was  not  called  upon  to  argue. 

Lord  Campbell,  Ch.  J. : 

In  this  case  the  avowant  may,  as  is  suggested,  have  been  actuated 
by  the  very  best  motives ;  but  she  has  adopted  a  course  not  allowed 
by  law.  Upon  the  point  here  raised  the  authorities  are  uniform. 
If  there  had  been  successive  distresses  each  for  the  entire  sum  due, 
there  would  appear  to  be  conflicting  authorities,  which  we  must 
have  reconciled,  or  we  must  have  said  which  we  adhered  to :  but 
we  are  not  called  on  to  do  so ;  for  in  this  case  there  are  two  dis- 
tresses, one  for  one  part  of  the  rent,  and  the  other  for  the  other 
part.  On  that,  the  point  seems  as  firmly  decided  as  anything  can 
be.  The  authorities  are  very  strong  that  an  avowry  is  bad  in  sub- 
stance, if  it  avows  for  part  of  the  rent  without  showing  how  the 
rest  is  satisfied;  but  here  the  plea  shows  that  the  rest  was  dis- 
trained for  separately ;  and,  that  being  so,  the  cases  mentioned  are 

(1)  68  B.  B.  868  (1  C.  B.  961).        (4)  1  Burr.  579,  589. 

(2)  23  R.  B.  626  (2  Brod.  &  B.  662).     (5)  52  R  B.  710  (5  M.  &  W.  256). 

(3)  91  R  B.  683  (8  Ex.  641). 
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OwjsNfi       precisely  in  point,  as  showing  that  the  distress  cannot  be  supported. 

Wyxke.  ^  that  doctrine  leads  to  inconvenient  consequences,  the  Legis- 
lature must  supply  the  remedy :  but  Sir  Fitzray  Kelly  has  not  been 
able  either  to  distinguish  the  case  from  the  decisions,  or  to  cite 
authorities  opposed  to  them. 

COLBRIDOB,  J. : 

It  is  not  now  the  question  whether,  when  the  law  was  settled  by 
the  decisions,  every  consequence  which  might  follow  was  con- 
[  *s^  ]  sidered.  The  general  *rule  has  been  clearly  laid  down  ;  and,  as  a 
general  rule,  it  is  founded  in  justice  and  good  sense ;  for  a  distress 
is  always  more  or  less  attended  with  hardship,  so  that  an  unnecessary 
multiplication  of  distresses  i^  prima  facie  vexatious. 

WlOHTVAN,  J. : 

Sir  Fitzroy  Kelly  has  cited  several  authorities  showing  that  a 
distress  is  not  necessarily  illegal  because  there  has  been  a  previous 
distress,  where  both  have  been  for  the  whole  demand ;  but  he  has 
not  cited  any  authority  to  show  that  the  demand  may  be  split.  In 
Hutchins  v.  Chambers  {})  Lord  Mansfield  sums  up  the  law  on  this 
subject  in  what  seems  to  me  a  most  satisfactory  manner.  He  says : 
^*  Now  a  man  who  has  an  entire  duty,  shall  not  split  the  entire 
sum ;  and  distrain  for  part  of  it  at  one  time,  and  for  other  part  of  it 
at  another  time  ;  and  so  totiea  qtwties,  for  several  times  ;  for  that  is 
great  oppression.  And  that  is  the  case  of  Wallia  v.  SavUV^  {2)  : 
'*  where  the  second  distress  was  holden  unjustifiable  ;  because  both 
distresses  were  taken  for  one  and  the  same  rent ;  and  it  was  the 
Iessor*s  folly,  that  he  had  not  taken  a  sufficient  distress  at  first." 
Rivia  V.  Watson  (8)  is  no  authority  that  he  to  whom  an  entire 
demand  is  due  can  split  it,  and  distrain  for  part  on  one  part  of  the 
land,  and  for  part  on  another.  It  is  an  authority  that  the  right  to 
the  rent  may  be  divided ;  and  then,  at  the  time  rent  becomes  due, 
it  is  no  longer  an  entire  demand. 

Crompton,  J. : 

A  person  entitled  to  distrain  has  his  remedy  in  his  own  hands, 
[  •sss  ]      which  is  contrary  to  the  ordinary  *course  of  law :  and  therefore 
the  law  has  provided  safeguards  against  the  abuse  of  this  excep- 
tional power.     Amongst  the  most  ancient  of  these  safeguards  is 

(1)  1  Burr.  689.  (3)  62  R.  B.  710  (5  M.  &  W.  255). 

(2)  2  Lutw.  1532. 
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that  which  is  mentioned  by  Lord  Mansfield  in  Hntchins  v.  Owens 
Chambers  (i) :  the  party  entitled  to  distrain  for  an  entire  demand  wyknb. 
shall  not  split  it.  It  is  urged  by  Sir  Fitzroy  Kelly  that  this  may 
compel  a  large  distress  on  a  single  tenant,  and  so  work  a  hardship 
on  the  tenant.  It  may  be  so ;  but  the  rent  issues  out  of  the  entire 
estate ;  and,  if  it  might  by  law  be  split  in  any  case,  it  might  be 
split  when  the  whole  estate  was  in  one  hand.  It  is  said,  too,  that 
the  doctrine  would  lead  to  this  hard  result  on  the  owner  of  the  rent 
charge,  that  a  mistake  in  the  bailiff  in  distraining  for  too  little 
might  destroy  the  remedy  for  the  surplus.  It  is  not  necessary  to 
say  how  that  might  be  ;  perhaps  some  remedy  might  be  found  in 
equity  if  not  at  law :  but  the  case  at  Bar  is  not  the  case  of  a  mistake, 
but  intentional. 

As  to  Rivis  V.  Watson  (2),  it  decides  that  a  rent,  lying  in  grant, 
may  be  divided  by  a  devise  of  the  owner.  To  make  that  case 
applicable,  it  should  have  been  a  decision  that  he  might  by  his 
devise  apportion  it  on  different  parts  of  the  land  :  but  that,  I  take 
it,  was  beyond  his  competence. 

I  think  much  mischief  might  follow  if  the  distrainor  had  the 

power  to  split  his  demand ;  and  that  there  is  no  authority  that 

he  can. 

Judgment  for  plaintiff. 


GIBSON  V.  BRADFORD.  .  i«5«- 

Jan,  23. 

(4  El.  &  BL  586—591 ;  S.  C.  24  L.  J.  Q.  B.  159 ;  1  Jur.  N.  S.  520  ;  3  W.  B.  183.)  

r  ^AA 1 
Policy  of  insurance  on  "  passage  money,  against  all  costs,  charges,  and 

liabilities  to  which  the  owner  or  charterer  might  be  subject  under  "  sects.  46, 
47,  48,  49,  50  and  51  of  the  Passengers  Act,  1852  (15  &  16  Vict.  c.  44)  (3). 

The  ship  was  lost  by  perils  of  the  sea :  the  passengers  were  saved  in  a 
British  colony,  not  being  their  place  of  destination ;  the  master  within  six 
weeks  forwarded  them  to  their  place  of  destination : 

Held,  that  the  expenses  so  incurred  were  charges  to  which  the  owner  was 
subject  under  sects.  49  and  50,  and  might  be  recovered  under  the  policy. 

Sect.  49  does  not  merely  provide  that  if  the  master  does  not  forward  the 
passengers  within  six  weeks  the  governor  may  do  so,  but  makes  it  the  duty 
of  the  master  to  forward  them. 

Count  on  a  policy  of  insurance,  in  respect  of  the  ship  Osborne^ 
for  a  voyage  at  and  from  Liverpool  to  New  Orleans :  whereby  it 
was  agreed  ^'  that  the  said  assurance  was  upon  760/.,  on  passage 
money,  against  all  costs,  charges  and  liabilities  to  which  the  owner 

(1)  1  Burr.  689.  s.   1.    See  now  ss.   331—334  of  the 

(2)  52  B.  B.  710  (5  M.  &  W.  255).         Merchant  Shipping  Act,  1894  (57  &  58 

(3)  repealed,  18  &  19  Vict.  c.  119,      Vict.  c.  60). 
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Gibson  or  charterer  might  be  subject  under  the  46th,  47th,  48th,  49th,  50ih 
Bradfobd.  ft^^  Slst  clauses  of  the  Passengers  Act,  1852  "  (15  &  16  Vict.  c.  44), 
'^  (master's  penalties  excepted),  including  the  replenishing  of  the 
provisions  and  stores  required  by  the  Act  on  putting  into  port ;  but 
that  the  underwriter's  liability  should  not  exceed  a  total  loss  on  his 
subscription  from  any  one  casualty ;  and  that  he  should  not  be 
liable  for  the  expenses  of  replenishing  the  provisions  and  stores 
except  the  putting  into  port  should  be  caused  by  accident  or  damage 
to  the  ship,  and  not  by  contrary  winds  only."  Averments  that 
amongst  the  perils  were  the  perils  of  the  sea :  that  defendant  under- 
wrote for  1001. :  that  the  ship  was  a  passenger  ship  within  the  Act ; 
and  that  she  had  passengers  on  board.  Averment  of  interest 
Averment  that  the  ship  was,  whilst  on  the  voyage,  by  perils  of  the 
sea,  "  wholly  lost  oflf  the  shore  of  the  Isle  of  New  Providence,  one 

[  *587  ]  of  her  Majesty's  colonial  possessions,  *the  same  being  a  place 
other  than  that  at  which  the  passengers  in  the  said  ship  had  con- 
tracted to  land ;  and  the  said  passengers,  being  saved  from  the  said 
wreck  on  the  said  isle,  were  in  and  on  the  said  isle  without  any 
neglect  or  default  of  their  own ;  whereupon  the  master  of  the  said 
ship,  according  to  the  provisions  of  the  said  Act,  caused  them  to  be, 
and  they  were  accordingly,  forwarded  to  their  intended  original 
destination,  to  wit  New  Orleans ;  in  the  course  of  which,  and  for 
the  purpose  of  which,  the  said  master  necessarily  disbursed  a  sum 
of  money  exceeding  the  said  sum  of  7502.  in  the  said  policy  men- 
tioned, whereby  the  loss  against  which  the  said  assurance  was  made 
occurred,  and  whereby  the  defendant  became  liable  to  pay  to  the 
plaintiffs  the  said  sum  of  100/.  so  by  him  assured.  Of  all  which 
premises  the  defendant  had  notice ;  and  he  was  then  requested  to 
pay :  but  he  hath  not  paid  the  same." 

Plea  :  That  there  is  and  was,  during  all  the  time  in  that  ooont 
mentioned,  at  the  said  colonial  possessions  of  her  Majesty,  a 
British  governor  thereof,  resident  there ;  and  that  the  said  pas- 
sengers were  not  forwarded  to  their  intended  destination  by  the 
said  governor  of  the  said  colony,  or  by  any  person  authorized 
by  him  for  the  purpose;  nor  were  the  said  expenses  in  the  said 
count  mentioned  incurred  by  or  under  the  authority  or  sanction 
of  such  governor. 
Demurrer.    Joinder. 

Atherton,    for   the    plaintiff,  [after  citing  sects.    49  and    50, 
mentioned  in  the  policy,  was  stopped  by  the  Court]. 
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James  P.  Wilde,  emtrd :  Gibson 

V, 

The  contract  is  to  indemnify  against  the  charges  incurred  under    Bradford. 
those  enumerated  sections,  and  those  only.    If  the  master  neglects       ^  ^^  ^ 
to  forward,  the  underwriters  promise  to  be  liable :  but,  in  estimating 
their  risk,  they  take  into  account  the  probability  that  he  will 
forward  them.    If  he  does,  they  are  not  liable ;  for  the  expenses  are 
not  incurred  under  these  sections. 

(Crompton,  J. :  Sects.  49  and  60,  taken  together,  in  effect  show 
that  if  the  master  does  not  send  on  the  passengers  he  shall  incur  a 
penalty.  Interpreting  this  policy  so  as  to  make  it  express  what  the 
parties  intended,  the  expenses  incurred  in  sending  them  on  are 
incurred  under  these  sections.) 

No ;  the  obligation  to  carry  on  the  passengers  is  from  the  contract 
contained  in  the  ticket,  the  form  of  which  is  prescribed  by  sect.  64, 
which  is  not  one  of  the  enumerated  sections.  The  loss  *incurred  [  ^589  ] 
here  is  in  a  successful  attempt  to  avoid  a  loss  for  which  the  under- 
writers would  be  liable :  but  the  underwriters  are  not  liable  unless 
the  loss  arises  immediately  from  the  peril  insured  against :  Had- 
kinaon  v.  Robinson  (i),  Farster  v.  Christie  (2), 

Lord  Campbell,  Gh.  J. : 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment.  It 
seems  to  me  a  very  ungracious  defence. 

The  policy  is  one  to  indemnify  against  the  costs,  charges  and 
liabilities  to  which  the  owner  or  charterer  might  be  subject  under 
sects.  46, 47,  48,  49,  50  and  51  of  the  Passengers  Act,  1852(8).  The 
ship  sailed  and  was  totally  lost ;  and  the  passengers  without  their 
default  were  in  a  British  colony,  not  the  place  of  their  destination. 
The  master  forwarded  the  passengers,  thereby  incurring  expenses : 
and  the  question  is  if  these  were  expenses  to  which  the  owner  or 
charterer  were  subject  under  the  enumerated  sections.  Now,  at 
common  law,  there  is  no  obligation  on  the  shipowner  or  charterer 
to  forward  passengers  in  another  ship  if  his  own  be  lost ;  nor  is 
there  such  a  contract  expressed  in  the  ticket  in  the  schedule  to  the 
Act ;  for  that  refers  only  to  the  ship  in  which  the  passengers  are 
originally  embarked.  But  sect.  49  says  that,  if  the  passengers  be 
in  such  circumstances  as  the  present,  and  the  master  '*  shall  decline 
or  omit  within  six  weeks  thereafter  to  forward  them  on  to  their 

(1)  7  B.  B.  786  (3  Bos.  &  P.  388).  (3)  See  note  (3),  ante,  p.  633. 

(2)  10  R  R  470  (11  East,  205). 
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Gibson       original  destination/*  the  governor    may;    and   by    sect  60  the 

Bradtord.    expenses  incurred  by  the  governor  are  to  be  recovered  from  the 

owner,  charterer  and  master.    This  clearly  in  my  mind  shows  an 

[  •ow  ]  intention  that,  if  the  *ship  was  lost,  there  should  be  an  obligation 
on  the  master  to  forward  the  passengers,  at  the  expense  of  the 
owner  or  charterer.  It  would  be  quite  at  variance  with  the  object 
of  the  policy  to  suppose  that  it  was  intended  that  the  underwriters 
should  be  liable  if  the  master  neglected  to  forward,  and  the  governor 
did,  but  not  if  the  master  did  forward.  It  would  often  cause  great 
loss  if  the  master  were  induced  to  delay  for  six  weeks,  in  order  to 
cast  the  loss  upon  the  underwriters. 

COLBRIDOB,  J. : 

The  question  is  whether  these  expenses  have  been  incurred  under 
the  enumerated  sections.  That  depends  principally  on  sect.  49. 
Independently  of  that  enactment,  there  is  the  contract  ticket ;  but 
it  refers  only  to  forwarding  passengers  in  the  ship  named  in  it,  and 
does  not  apply  to  forwarding  them,  after  that  ship  is  lost,  in  some 
other  vessel,  which  the  master  in  this  case  has  done.  But  sect.  49 
seems  to  me  to  import  that  it  is  the  master's  duty  to  forward  them, 
and  that  if  he  neglects  or  declines  to  do  so  they  shall  be  forwarded 
in  another  way,  the  expenses  of  which  are  likely  to  be  greater,  and 
to  which  he  is  made  liable,  that  being  in  the  nature  of  a  penalty 
imposed  on  him  for  his  neglect. 

WWHTMAN,  J. : 

The  only  question  is  whether  the  owner  or  charterer  became 
subject  to  the  expenses  under  any  of  the  enumerated  sections. 
None  of  them,  in  express  terms,  says  that  it  shall  be  the  duty  of 
the  master  to  forward  the  passengers ;  but,  as  it  seems  to  me, 
giving  a  reasonable  construction  to  sect.  49,  it  is  sufficiently 
expressed  that  it  shall  be  the  master's  duty  to  forward  them,  and 
that  it  is  only  where  he  neglects  to  perform  his  duty  that  the 
[  •691  ]  governor  is  to  do  so.  And,  *that  being  so,  if  the  master  performs 
his  duty,  the  expenses  are  as  much  incurred  under  this  section 
as  if  he  had  neglected  it,  and  the  governor  had  sent  them  on. 

CnoMPTON,  J. : 

I  am  entirely  of  the  same  opinion.     It  seems  to  me  that  the 

loss  which  has  happened  is  the  very  one  intended  to  be  insured 

against. 

Judgment  for  plaintiffs. 
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TANNER  V.   CHRISTIAN  (1).  1855. 

(4  El.  &  Bl.  691—698 ;  S.  0.  24  L.  J.  Q.  B.  91  ;  1  Jur.  N.  S.  519 ;  3  W.  R  204.)        ^^**'  ^' 

A  written  agreement  was  expressed  to  be  made  *'  Between  G.  for  and  on        [  ^^1  1 
behalf  of  N.,  of  the  firet  part,  and  T.  of  the  second  part"    By  it  **  C,  on 
the  part  of  "  N.,  agreed  to  let  to  T.  certain  premises  for  a  term  of  years, 
T.  paying  rent  to  *'  0.  for  the  use  of  "  N.    No  auction  to  be  held  on  the 
premises  without  the  "  consent  in  writing  of  0.  on  the  part  of"  N.    T.  to 
take  a  lease,  and  execute  a  counterpart  thereof  '*  when  called  upon  to  do 
so  by  0.  on  the  part  of  *'  N.    0.  signed  this  in  his  own  name.    N.  did  not 
sign  it. 
In  an  action  by  T.  against  0.  for  not  completing  the  lease : 
Held,  that  it  sufficiently  appeared  to  be  the  intention  of  the  parties  that 
C.  should  himself  contract ;  and  that  therefore  he  was  personally  liable. 

First  count :  That  tha  plaintiff,  at  the  time  of  the  making  of  the 
agreement  hereinafter  mentioned,  was  occupying  a  certain  messuage, 
being  the  messuage  and  premises  with  the  appurtenances  in  the  said 
agreement  mentioned,  and  was  desirous  of  obtaining  a  lease  of  the 
said  messuage  and  premises  with  the  appurtenances  for  a  term  of 
years,  and  of  expending  a  large  sum  of  money  in  repairing  and 
improving  the  same;  of  all  which  premises  the  defendant  had 
notice :  and  thereupon,  after  1st  October,  1845,  an  agreement  in 
writing  was  made  and  signed  by  plaintiff  and  defendant.  The 
agreement  was  then  set  out  in  hac  verba.  **  Memorandum  of  agree- 
ment, made  this  16th  day  of  December,  1848,  between  John  Aloysius 
Christian,  of  Number  16,  Saint  *Mary  Abbotts  Terrace,  parish  of  [  *fi92  ] 
Saint  Mary  Abbotts,  Kensington,  in  the  county  of  Middlesex,  for 
and  on  the  part  of  the  Reverend  Edward  Norris,  of  the  first  part ; 
and  James  Tanner,  of  Number  22,  Fetter  Lane,  parish  of  Saint 
Dun stan's-in-the- West,  in  the  city  of  London,  in  the  county  of 
Middlesex,  hair-dresser,  of  the  second  part.  The  said  John  Aloysius 
Christian,  on  the  part  of  the  said  Edward  Norris,  agrees  to  let,  and 
the  said  James  Tanner  agrees  to  take,  All  that  messuage  or  tene- 
ment with  yard  and  outbuildings,  situate  and  being  "  Number 
22,  Fetter  Lane,  city  of  London,  as  at  present  in  his  occupation, 
for  and  during  the  term  of  thirty  years  from  Christmas  next,  paying 
unto  the  said  John  Aloysius  Christian,  for  the  use  of  the  said 
Edward  Norris,  the  yearly  rent  or  sum  of  401.  per  annum,"  payable 
quarterly.  "And  the  said  James  Tanner  also  agrees  to  keep  the 
said  house  and  premises  in  good  and  substantial  state  of  repair, 
and  to  leave  it  so  at  quitting,  fair  wear  and  damage  by  fire  only 

(1)  Cited,   Paice    v.    Walker  (1870)      22  L.  T.  547 ;    Ofjflen  v.  Hall  (1879) 
L.  B.  6  Ex.  173,  177,  39  L,  J.  Ex.  109,      40  L.  T.  751. 
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Tanneb  excepted.  And  it  is  further  agreed  that  no  auction  shall  be  com- 
Christian,  mitied  on  the  said  premises  without  the  licence  or  consent  in  writing 
of  the  said  John  Aloysins  Christian,  on  the  part  of  the  said  Edward 
Norris.  And  the  said  James  Tanner  farther  agrees  to  take  a  lease 
of  the  said  premises,  and  to  execute  a  counterpart  thereof  when 
called  upon  to  do  so  by  the  said  John  Aloysias  Christian,  on  the  part 
of  the  said  Edward  Norris :  which  said  lease  shall  contain  all  clauses, 
covenants  and  conditions  usually  contained  in  leases  of  a  similar 
description.  And  it  is  hereby  further  agreed  on  the  part  of  the  said 
James  Tanner  that  he  will  take  a  lease  and  execute  a  counterpart  of 
the  within  mentioned  premises,  and  hereby  agrees  to  pay  all  the 

[  *593  ]  costs  and  charges  attending  of  the  drawing  up  of  the  same.  *As 
witness  our  hands :  Jno.  A.  Christian.  Jambs  Tanker.*'  Aver- 
ments: That  John  Aloysius  Christian,  mentioned  in  the  agreement, 
is  defendant ;  and  that  James  Tanner,  mentioned  in  the  said  agree- 
ment, is  plaintiff;  and  that  the  signature  of  Jno.  A.  Christian  at 
the  foot  of  the  agreement  is  the  signature  of  defendant ;  and  that 
the  signature  of  James  Tanner  at  the  foot  of  the  said  agreement  is 
the  signature  of  plaintiff.  Averments  of  general  performance  by 
plaintiff.  Breach  that  defendant,  though  requested,  has  not  caused 
a  lease  to  be  drawn  up  and  executed. 

Second  count :  That  after  the  making  of  the  agreement  plaintiff 
equested  defendant  to  cause  a  lease  to  be  executed ;  that  defendant 
discharged  plaintiff  from  preparing  or  tendering  such  a  lease,  and 
refused  to  cause  it  to  be  executed. 
Demurrer  to  both  counts.    Joinder. 

WiUea,  for  the  defendant : 

The  main  question  is  whether  the  defendant  Christian  is  per- 
sonally liable  on  the  contract  set  out  in  the  declaration.  *  *  It 
is  a  contract  not  under  seal,  which  binds  either  the  principal 
Norris,  or  the  agent  Christian,  according  to  the  intention  disclosed. 
The  latest  case  on  the  subject  is  Lewis  v.  Nicholson  (l),  in  which  the 
expressions  "  we  hereby,  on  behalf  of  the  assignees,  consent "  were 
held  not  to  show  an  intention  to  contract  personally,  but  merely  to 
[  *594  ]  make  a  *con tract  for  the  assignees.  Here  the  language  **  for  and 
on  the  part  of  the  Reverend  Edward  Norris,"  which  is  attached  to 
each  of  the  stipulations,  is  very  strong  to  show  that  the  intention 
was  to  bind  Norris,  not  Christian. 

(I)  88  B.  B.  683  (18  Q.  B.  503). 
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r.  K.  Kingdon,  cantrd  :  Tannee 

r. 

No  doubt  the  question  is  whether  on  the  construction  of  the  Chbibtiak. 
document  it  appears  to  be  intended  to  make  the  defendant  personally 
liable.  Prima  facie,  Christian,  being  named  as  one  of  the  parties, 
is  intended  to  be  personally  liable ;  and  the  words  "  for  and  on 
the  part  of"  a  third  party  do  not  rebut  that  presumption.  In 
AppleUm  V.  Bink8{^\  it  is  true,  the  contract  was  under  seal:  but 
that  explanation  cannot  be  given  as  to  Kennedy  v.  Gouveia  (2)  and 
Norton  v.  Herron  (8) ,  in  which  last  case  the  language  of  the  instrument 
was  very  like  that  in  the  present  case. 

(Crompton,  J. :  In  that  case,  though  in  the  beginning  of  the 
agreement  Herron  was  said  to  act  on  behalf  of  a  principal,  all  the 
promises  were  expressed  to  be  by  Herron  himself ;  **  the  said 
George  Herron  doth  hereby  agree  to  execute  "  a  lease.  ''  All  out- 
goings to  be  cleared  up  by  the  said  George  Herron."  Here  the 
language  is  different.  Is  it  not  prima  facie  to  be  presumed  to  be 
intended  that  the  landlord  is  the  party  to  grant  a  lease,  and  not  a 
stranger  ?) 

If  it  was  apparent  on  the  face  of  the  instrument  that  Norris  was 
the  landlord,  and  Christian  a  stranger,  there  would  be  force  in  the 
observation ;  but  the  fair  inference  is  that  Christian  was  the  person 
in  whom  the  title  was,  and  that  the  reason  why  Norris  is  named 
is  because  he  was  in  some  way  a  cestui  que  trust.  Christian  is  to 
receive  the  rents,  to  grant  the  licence  in  writing,  to  call  upon 
*Tanner  to  execute  the  counterpart ;  all,  it  is  true,  for  the  use  or  on  [  *595  ] 
the  part  of  Norris ;  but  the  management  is  to  be  by  Christian,  who 
signs  the  contract,  showing  that  it  is  his  contract.  Even  if  Norris 
be  known  to  be  principal,  the  agent  may  make  himself  personally 
liable:  Jones  v.  LittUdale  (4),  Magee  v.  Atkinson  {b).  Then  both 
counts  are  equally  good :  the  substance  of  the  contract  is  that 
Christian  will  procure  a  lease  from  the  proper  parties. 

WiUeSf  in  reply : 
The  plaintiff  cannot  have  the  benefit  of  any  state  of  facts  which  he 
has  not  averred.  Christian  may,  or  may  not,  have  an  interest  in 
the  property :  but  on  this  record  the  plaintiff  has  made  no  aver- 
ment that  he  has  ;  and  the  defendant  is  entitled  to  assume  that  he 
has  not. 

(1)  7  B.  B.  672  (5  Eaat,  148).         (4)  45  B.  B.  642  (6  Ad.  &  El.  486). 

(2)  26  B.  B.  616  (3  Dowl.  &  By.  503).    (5)  46  B.  B.  635  (2  M.  &  W.  440). 

(3)  28  B.  B.  797  (By.  &  M.  229). 
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Tanksb  (Lord  Campbell,  Ch.  J. :  I  agree  mth  you  that  if  the  plaintiff  seels 

CHBI8TIAN.    ^  use  any  extrinsic  fact  to  aid  in  construing  the  agreement  he  ought 

to  aver  it.    But  Mr.  Kingdon  did  not  do  so ;  he  argues  that  from  the 

agreement  itself  it  is  to  be  inferred  that  Christian  was  interested  in 

the  estate.) 

The  general  principle  is  that  the  principal,  if  named,  shall  be 
bound:  Downman  v.  William8{^)f  Lewis  v.  NiehoUon  (2). 

Lord  Campbell,  Ch.  J. : 

The  real  question  is  whether  the  defendant  was  intended  to  be 
personally  liable  on  this  contract :  and,  on  looking  at  the  frame  of 
the  agreement  as  a  whole,  I  come  to  the  conclusion  that  he  was. 

Let  us  see  what  is  the  language  employed.  It  is  a  memorandum 
of  agreement,  between  whom  ?  "  John  Aloysius  Christian  "  of  the 
[  ^596  ]  first  part.  To  be  sure  the  *words  are  added  "  for  and  on  the  part 
of "  Norris ;  but  still  Christian  is'the  party ;  he  agrees,  though  it 
is  for  and  on  the  part  of  Norris.  Then  we  must  look  further  and 
see  what  is  to  be  done.  Christian  agrees  to  let.  On  the  part  of 
Norris  it  is  true ;  but  he  agrees  to  do  it.  Then  Tanner  is  to  take 
the  lease,  paying  rent  "  unto  the  said  John  Aloysius  Christian  "  for 
the  use  of  Norris ;  but  Christian  is  to  receive,  showing  an  intention 
that  he  was  to  act  after  the  lease  was  granted.  And  in  the  same 
way  the  tenant  is  not  to  have  an  auction  without  the  licence  in 
writing  of  Christian,  on  the  part  of  Norris ;  and  he  is  to  execute  a 
counterpart  when  called  upon  by  Christian,  on  the  part  of  Norris. 
So  that  it  appears  that  throughout  the  whole  transaction,  from 
beginning  to  end.  Christian  is  to  be  the  acting  party.  I  think 
therefore  that  the  intention  was  that  he  was  to  carry  the  contract 
into  effect:  and  he  signs  the  agreement,  not  by  procuration  for 
Norris,  but  in  his  own  name ;  so  that  I  think  he  personally  under- 
takes for  its  performance.  I  think  it  is  a  fair  inference  from  the 
terms  of  this  agreement  that  Christian  had  an  interest  in  the 
property,  of  which  it  is  not  improbable  that  he  was  trustee :  but,  if 
that  was  relied  on  as  an  extrinsic  fact  to  aid  in  construing  the 
contract,  the  plaintiff  ought  to  have  averred  it.  From  the  authorities 
cited,  particularly  Norton  v.  Hen-on  (3),  it  seems  to  be  decided  that 
in  an  agreement  worded  like  this  the  person  signing  it  is  personally 
liable.     Lewis  v.  Nicholson  (2)  does  not  at   all   conflict  with  oar 

(1)  68  R.  B.  413,  422  (7  Q.  B.  103,    (3)  28  B.  B.  797  (By.  ft  M.  229  ;  1 
111).  Car.  &  P.  648). 

(2)  88  B.  B.  683  (18  Q.  B.  .503). 
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decision ;  for  the  defendants  in  that  case  were  not  in  any  way  to      Tanner 
act  in  carrying  out  the  agreement :  they  were  solicitors,  who  signed    christian, 
a  promise  for  and  on  behalf  of  their  clients,  but  were  not  themselves 
to  do  anything. 

I  think  in  this  case  judgment  must  be  for  the  plaintiff  on  both       [  597  j 
counts;  for  the  breach  in  each  is  well  assigned. 

(Coleridge,  J.  was  absent.) 

WiGHTMAN,  J. : 

There  is  no  doubt  that  a  person,  acting  for  and  on  behalf  of 
another,  may  contract  in  such  terms  as  to  bind  himself  personally. 
In  each  case  the  question  is  whether  the  intention  that  he  should 
do  so  appears.  One  test  is,  to  see  who  is  by  the  provisions  of  the 
contract  to  act  in  the  performance  of  it.  Now  here  Christian, 
though  for  and  on  behalf  of  Norris,  for  whom  perhaps  he  was 
merely  agent,  has  made  a  contract  by  which  he  himself  is  to  do  all 
that  is  to  be  done.  Taking  the  whole  language  of  the  agreement 
together,  it  is  not  Norris,  but  Christian  on  behalf  of  Norris,  who 
agrees  to  let.  The  rent  is  made  payable  to  Christian.  He  is  to 
give  the  written  licence  to  authorize  the  holding  of  auctions.  It  is 
not  a  case  in  which  we  call  in  aid  any  extrinsic  fact  to  construe  the 
agreement;  but  on  the  face  of  it  it  appears  that  Christian  is  to  act : 
and,  that  being  so,  it  is  in  substance  precisely  the  same  t^s  Norton  v. 
Herron  (i),  in  which  the  defendant  "on  behalf"  of  another  agreed 
that  he,  defendant,  should  grant  a  lease,  and  was  held  personally 
liable  on  that  ground. 

Ckompton,  J. : 

In  each  case  of  this  kind  we  must  look  to  the  terms  of  the 
particular  instrument  and  discover  from  them  what  the  parties 
intended.  In  this  case  I  think  the  intention  appears  to  be  that 
Christian  should  personally  contract.  At  first  I  thought  it  had 
appeared  that  Norris  was  the  landlord  who  was  to  make  *the  lease :  L  ^^^^  ] 
but  Mr.  Kingdon  is  right ;  that  does  not  appear  on  the  face  of  the 
instrument.  Christian  agrees  to  let :  it  may  be  he  has  himself  the 
legal  estate ;  but,  if  he  has  not,  that  contract  will  be  fulfilled  by 
procuring  a  lease  from  the  proper  parties.  The  rent  reserved  is  to 
be  paid  to  him,  for  the  use  of  Norris.  If  one  were  to  speculate, 
that  might  fairly  lead  to  the  inference  that  he  was  trustee,  and 
(1)  28  B.  R.  797  (Ry.  &  M.  229). 
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TANKfin      Norris  cestui  qae  trust :  but,  however  that  may  be,  Christian  is  to 

Christian,    act  in  the  management  of  the  property  after  the  lease  is  granted ; 

and  then,  all  this  being  in  the  contract,  he  signs  it  in  his  own 

name,  and  Norris  does  not  sign  it,  so  as  to  distinguish  the  case  from 

Spittle  V.  Lavendei*Q). 

The  counts  are  very  much  alike :  but  in  both  the  breaches  seem 

to  be  well  assigned ;  and  judgment  should  be  for  the  plaintiff  on 

both. 

• Jtidgmentfm^  pUUntif, 

1855.  REG.   V.   FKERK(2). 

Jan^b,        ^^  ^^   ^  ^^  598—608  ;  8.  0.  24  L.  J.  M.  C.  68 ;  1  Jur.  N.  S.  700  ;  3  C.  L.  R. 
[  598  ]  455  ;  3  W.  E.  210 ;  24  L.  T.  O.  S.  233.) 

A  Railway  Company  was  authorissod  by  statute  to  impose  fares  within 
certain  amounts  for  conveyance  on  tlieir  line,  and  to  make  b^'e-laws.  By  a 
bye-law  it  was  declared  that  any  passenger  who  should  enter  a  carriage 
without  having  paid  his  fare  should  be  subject  to  a  penalty  (3). 

The  Company  imposed  a  fare  of  o$.  for  conveyance  from  C.  to  N.,  and  of 
7«.  for  conveyance  from  C.  to  B.  D.  was  a  place  between  C.  and  N.  Both 
fares  were  within  the  limits  prescribed  by  the  Act.  A  person  took,  at  C, 
a  ticket  from  C.  to  N.,  intending  to  stop  at  D.,  paid  for  it  5«.,  got  into  a 
carriage  at  C,  and  quitted  it  at  D.  He  refased,  when  called  upon  at  D.  to 
do  so,  to  pay  the  difference  of  the  2«.  He  was  convicted  of  having  entered 
the  carriage  without  having  previously  paid  his  fare,  contrary  to  the  bye-law  : 

Hold,  on  api)eal,  a  bad  conviction,  inasmuch  as  the  appellant  had  paid 
the  fare  within  the  language  of  the  bye-law. 

Appeal  against  a  conviction.  By  consent,  and  by  order  of 
[  *699  ]  Crompton,  J.,  a  special  case  was  stated  for  *tlie  opinion  of  this 
Court,  pursuant  to  sect.  11  of  stat.  12  fc  13  Vict.  c.  45.  The  material 
parts  of  the  case  stated  were  as  follows : 

The  main  line  of  the  Eastern  Union  Railway  Company  oom- 
mences  at  their  station  in  the  parish  of  St.  Michael  Mile  End, 
within  the  borough  of  Colchester,  in  the  county  of  Essex,  and  runs 
from  thence,  passing  through  Diss  in  the  county  of  Norfolk,  to  the 
city  of  Norwich,  where  it  ends.  There  are  stations  at  Colchester, 
Diss  and  Norwich,  and  intermediate  places,  where  the  trains  stop, 
and  take  up  and  put  down  passengers.  Diss  is  48^  miles,  and 
Norwich  62J  miles,  from  Colchester.  The  fare  for  passengers  by 
the  second  class  carriages  was,  on  13th  May,  1853  :  from  Colchester 
to  Diss,  78. ;  and  from  Colchester  to  Norwich  6«.  only ;  and  that 
such  were  the  second  class  fares  between  those  places  respectively 
was  duly  stated  in  the  printed  tables  of  fares  and  tolls  to  be  taken 

(1)  23  R.  B.  508  (2  Brod.  &  B.  452).  (3)  See  now  52  ^  53  Vict,  c,  57, 

(2)  Cp.    O.   N,   Ry,    Co,   V.    Wifidtr      8.  5  (3). 
[1892]  2  Q.  B.  595,  61  L.  J.Q.  B.  608. 
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by  the  said  Company,  which  were  at  that  time  duly  published  and  Reo. 
posted  up  at  the  several  stations  on  the  line.  The  above  fares  of  fbere 
Is.  and  5a.  are  within  the  rates  authorized  by  the  special  Act  of 
Parliament  to  be  taken.  Each  passenger  intending  to  travel  on  the 
railway  applies  at  the  station  from  whence  he  intends  to  travel  for 
a  ticket,  stating  the  place  for  which  he  requires  the  ticket ;  and,  on 
paying  the  fare,  i.e.  the  sum  payable  for  travelling  from  the  place 
of  issue  to  the  place  for  which  he  requires  a  ticket,  is  furnished 
with  a  ticket  stating  the  name  of  the  place  where  he  takes  the 
ticket  and  the  name  of  the  place  to  which  he  has  so  paid  his  fare, 
and  also  the  class  of  carriage  to  be  travelled  in. 

In  or  about  1848,  the  Company,  under  the  provisions  *of  the       [  *600  ] 
Railways  Clauses  Consolidation  Act,  1845  (i),  duly  made  and  pub- 
lished certain  bye-laws,  of  one  of  which  the  following  is  a  copy. 

"  Every  passenger  shall  pay  his  or  her  fare,  previously  to  enter- 
ing any  of  the  carriages  of  the  Company  or  of  any  other  Company 
using  the  railway.  On  payment  of  the  fare,  the  passenger  will  be 
furnished  with  a  ticket  specifying  the  class  of  carriage  and  distance 
for  which  the  fare  has  been  paid ;  which  ticket  such  passenger 
shall  show,  when  and  as  often  as  he,  she  or  they  shall  be  required 
by  the  guard  in  charge  of  the  train  or  any  other  servant  of  the 
Company,  and  shall,  upon  demand,  deliver  up  to  such  guard,  or  to 
any  other  servant  of  the  Company  duly  authorized  to  collect  tickets, 
before  leaving  the  carriage.  Any  passenger  who  shall  enter  a 
carriage  without  having  previously  paid  his  or  her  fare,  or  who 
shall  refuse  to  show  or  deliver  up  his  or  her  ticket,  when  required 
so  to  do  as  hereinbefore  mentioned,  is  hereby  subjected  to  a  penalty 
not  exceeding  40a.  for  such  entry  or  refusal.*' 

Which  bye-laws  had  l^n,  before  18th  May,  1858,  duly  confirmed, 
published  and  affixed,  as  by  law  is  required,  to  make  them  binding 
on  all  parties. 

On  18th  May,  1858,  the  appellant  (who  is  a  gentleman  residing 
at  Boydon  Hall  in  Norfolk,  within  about  two  miles  of  the  Diss 
station),  being  at  Colchester  and  about  to  proceed  to  his  home,  and 
intending  to  travel  by  the  said  railway  from  Colchester  to  Diss  only, 
and  not  from  Colchester  to  Norwich,  purposely,  and  not  by  mistake, 
applied  to  the  clerk  at  the  Colchester  station  of  *the  Eastern  Union  [  *^i  ] 
Railway  Company  (which  station  is  within  the  borough  of  Colchester, 
and  within  the  jurisdiction  of  the  justices  of  the  peace  in  and  for 
the  said  borough),  for  a  second  class  ticket  for  Norwich,  and  paid 

(I)  8  &  9  Vict.  c.  20. 

41—3 


644  1855.     Q.  B.     4  EL.  &  BL.  001-602.  [r.r. 

Reg.        as  his  fare  58.,  and  was  furnished  with  a  ticket  from  Colchester  to 
Frbre.       Norwich.     ♦     *     ♦ 

The  appellant,  then,  and  within  the  said  borough  and  juris- 
diction, entered  and  was  in  a  second  class  carriage  of  the  Company, 
about  to  proceed  to  Diss  and  Norwich  :  and,  on  the  arrival  of  the 
train  of  which  the  said  carriage  formed  part  at  Diss,  the  appellant 
left  the  carriage  in  which  he  had  been  travelling  from  Colchester, 
taking  with  him  a  carpet  bag,  being  all  the  luggage  he  had,  and 
delivered  to  the  collector  the  ticket  he  had  taken  from  Norwich. 
The  collector  demanded  the  payment  of  the  excess  or  additional 
fare,  viz.  the  further  sum  of  28.,  to  make  up,  with  the  5«.,  the  7«., 
the  fare  to  Diss:  the  appellant  declined  to  make  this  payment 
At  the  time  when  the  appellant  took  the  second-class  ticket  for 
Norwich,  there  was  a  prmted  table  of  the  fares  and  tolls  to  be  taken 
by  the  Eastern  Union  Railway  Company  posted  up  in  a  conspicuous 
part  of  the  Colchester  station. 

On  28rd  May,  1853,  a  summons  was  issued  by  two  of  the  justices 
of  the  borough  of  Colchester  against  the  appellant :  for  that  the 
t  ♦602  ]  appellant,  on  the  18th  day  of  *May  then  last,  being,  within  six 
months  before  laying  the  information,  at  the  parish  of  St.  Michael, 
Mile  End,  within  the  said  borough,  did  unlawfully  and  artfully 
enter,  and  was  in,  a  certain  carriage  of  the  said  Company  then  and 
there  being  upon  the  railway  of  the  said  Company,  for  the  purpose 
of  travelling  upon  the  said  railway  from  Colchester  aforesaid  to  Diss 
in  the  county  of  Norfolk,  he  not  having  previously  paid  his  fare  for 
so  travelling :  contrary  to  the  bye-laws  of  the  said  Company  in  that 
behalf  made  and  provided :  whereby  he  had  forfeited  a  sum  not 
exceeding  408.  and  commanding  him  to  appear  to  answer  the 
charge  on  the  26th  of  that  month,  at  th'e  town  hall  within  the 
borough  of  Colchester. 

On  that  26th  May,  the  appellant,  in  pursuance  of  such  last 
mentioned  summons,  appeared  before  two  of  the  justices  of  the 
borough  of  Colchester,  and  was  convicted  by  them  in  a  penalty  of 
108.,  for  having,  at  the  parish  of  St.  Michael,  Mile  End,  within  the 
said  borough,  unlawfully  and  wilfully  entered  and  been  in  a  certain 
carriage  of  the  Eastern  Union  Itailway  Company,  then  and  there 
being  upon  the  railway  of  the  said  Company,  for  the  purpose  of 
travelling  upon  the  said  railway  from  Colchester  to  Diss,  not  having 
previously  paid  his  fare  for  so  travelling,  contrary  to  the  bye-laws  of 
the  said  Company  in  that  behalf  made  and  provided. 

Against  this  conviction  Mr.  Frere,  on  11th  June,  1858,  gave 
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notice  of  appeal  to  the  then  next  Quarter  Sessions  for  the  borough         Reg. 

of  Colchester,  and  entered  into  such  recognizance  as  is  required  by       frere. 

law.    And  it  was  then  agreed  by  the  appellant  and  respondents 

tUat  a  case  should  be  stated  in  the  form  of  a  special  case  for  the 

opinion  of  this  Court,  under  the  provisions  of  stat.  12  &  13  Vict. 

c.  45,  s.  11,  and  that  the  question  for  *the  opinion  of  the  Court       [  *<'03  ] 

should  be,  and  the  same  is,  as  follows ;  that  is  to  say  : 

Whether  the  appellant,  under  the  circumstances  above  detailed, 
violated  the  bye-laws  of  the  Company  within  the  jurisdiction  of  the 
convicting  justices. 

If  the  Court  shall  be  of  opinion  that,  under  the  circumstances 
above  detailed,  the  appellant  did  not  violate  the  bye-laws  of  the 
Company  within  the  jurisdiction  of  the  convicting  justices,  the 
decision  of  such  Court  is  to  be  in  favour  of  the  appellant,  and  judg- 
ment of  allowance  of  the  said  appeal,  in  conformity  with  that 
decision,  and  for  such  costs  as  the  said  Court  shall  adjudge,  may  be 
entered  on  motion  by  the  appellant  at  the  Sessions  for  the  borough 
of  Colchester  next  or  next  but  one  after  such  decision  shall  have 
been  given.  But,  if  this  Court  shall  be  of  the  contrary  opinion, 
the  decision  of  the  said  Court  to  be  in  favour  of  the  respondents ; 
and  judgment  for  dismissing  the  appeal  in  conformity  with  such 
decision  of  the  said  Court,  and  for  such  costs  as  the  said  Court  shall 
adjudge,  may  be  entered  on  motion  by  the  respondents  at  the 
Sessions  for  the  borough  of  Colchester  next  or  next  but  one  after 
such  decision  shall  have  been  given. 

Bramwell,  in  support  of  the  conviction  : 

It  is  not  imputed  to  the  appellant  that  he  has  intentionally  acted 
wrong :  his  object  appears  to  have  been  to  dispute  the  question  of 
law.    Now  it  will  not  be  suggested  that  the  bye-law  is  unreasonable. 

(Lord  Campbell,  Ch.  J. :  The  question  is  as  to  the  construction  of 
the  bye-law.) 

The  Company  had,  if  they  pleased  so  to  do,  a  right  to  charge  a 
higher  sum  for  the  conveyance  to  Diss  only  than  for  the  greater 
distance  to  Norwich.  The  appellant  knew  *what  the  charges  were:  [  *604  ] 
and  he  represented  that  he  was  going  to  Norwich,  for  which  the 
less  sum  was  chargeable,  though  he  intended  to  be  conveyed  only 
to  Diss,  for  which  the  larger  sum  was  chargeable.  That  is  in  effect 
what  be  did  when  he  took  a  ticket  to  Norwich. 
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Reg.  (Lord  Campbell,  Cli.  J. :  If  he  bad  at  first  really  intended  to  go 

Fbere.  ^o  Norwich,  but  had  changed  bis  mind  when  he  arrived  at  Diss, 
there  would  have  been  no  ground  for  that  argument.  Might  he  not 
lawfully  change  bis  mind  ?) 

It  is  not  necessary  to  determine  what  the  legal  consequence  of  that 
would  have  been,  because  the  supposition  is  negatived  by  the  case, 
which  finds  that  his  intention,  from  the  first,  was  to  stop  at  Diss. 
He  thus  obtained  a  contract  by  a  representation  which,  in  law,  was 
fraudulent :  the  contract  was  therefore  void ;  and  the  payment 
under  it  was  not  a  legal  payment :  and  the  appellant  falls  within 
the  bye-law,  having  entered  into  the  carriage  without  paying  his 
fare. 

(Crompton,  J. :  He  did  pay  his  fare  as  per  ticket.) 

The  whole  was  void,  by  reason  of  the  legal  fraud.  If,  after  he  had 
taken  the  ticket,  he  had  sued  the  Company  for  not  conveying  bim, 
they  might  have  resisted  on  the  ground  that  the  contract  was 
avoided  by  the  fraud.  It  is  as  if  he  had  contracted  for  the  hire  of 
a  horse  to  be  ridden  in  a  park,  and  had  ridden  him  over  the  country 
on  a  hunt. 

(WiQHTMAN,  J. :  Suppose  a  man  hired  a  horse  to  go  to  St  Alban^s, 
and  chose  to  ride  him  only  half  way.) 

If  it  was  part  of  the  contract  that  the  horse  should  be  ridden  to 
St.  Alban*s  (as  it  might,  if  the  owner  of  the  horse  wanted  it  there), 
and  a  smaller  sum  had  been  charged  accordingly,  the  contract 
would  have  been  void  for  fraud,  supposing  the  intention  from  the 
first  to  have  been  to  stop  short.) 

[  *605  ]  (Lord  Campbell,  Ch.  J. :  But  what  *do  the  Company  lose  here 

by  the  parly  getting  out  before  he  reaches  Norwich  ?) 

That  is  immaterial.  The  legal  fraud  places  the  appellant  in  the 
position  of  a  person  who  gets  into  a  carriage  without  taking  any 
ticket. 

(Lord  Campbell,  Ch.  J. :  Could  they  have  refused  to  give  him  a 
ticket  to  Norwich  ?) 

They  clearly  could,  if  he  had  told  them  that  he  meant  to  stop  at  Diss. 
If  he  had  been  sued  in  trespass  for  entering  the  carriage,  no  plea  of 
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justification  could  have  been  framed  consistently  with  the  facts  here        Bfio. 
found.    The  charges  are  not  unreasonable.     The  higher  fare  for       fre'be. 
the  conveyance  to  Diss  is  not  higher  than  the  statute  allows :  a  less 
'fare  is  charged  for  conveyance  to  Norwich  on  account  of  the  com- 
petition of  another  Company.    Next,  as  to  the  place  of  offence,  the 
appellant  entered  into  the  carriage  at  Colchester. 

(Loud  Campbell,  Ch.  J. :  If  there  was  any  offence  at  all,  it  was 
committed  there.) 

Sir  F,  KeUpf  contra : 

The  argument  on  the  other  side  rests  on  an  inaccurate  assumption 
of  fact.     The  ticket  was  not  obtained  by  false  representation. 

(Lord  Campbell,  Ch.  J. :  I  suppose  the  appellant  said  "  Second 
class,  Norwich.") 

The  case  shows  no  more.  Suppose,  when  he  demanded  the  Norwich 
ticket,  he  had  been  asked  whether  he  intended  to  go  to  Norwich, 
and  had  refused  to  answer:  could  the  Company  have  refused  the. 
ticket  ?  And,  when  he  had  the  ticket,  what  was  there  to  compel 
him  to  go  beyond  any  point  at  which  he  could  stop  without  disturb- 
ing the  arrangements  of  the  trains  ?  ♦  *  If,  on  arriving  at  Diss  [  606  ] 
and  desiring  to  get  out,  he  had  been  told  that,  on  doing  so,  he  must 
pay  more,  he  might,  for  any  thing  that  appears,  have  then  con- 
sented to  do  so :  but,  according  to  the  argument  on  the  other  side, 
this  would  not  avail  him  because  the  offence  would  already  have 
been  perfected.  It  is  said  that  the  appellant  contracted  to  go  to 
Norwich :  but  of  this  there  is  no  evidence  at  all ;  it  appears  only 
that  he  intended  to  stop  at  Diss.  Sometimes  tickets  are  given  for 
going  and  returning :  suppose  a  ticket  were  given  for  going  from 
Colchester  to  Norwich  and  returning  to  Colchester,  which  would 
be  called  a  Norwich  return  ticket :  would  there  be  any  difference 
between  the  case  of  stopping  at  Diss  and  that  of  going  on  to 
Norwich  and  stopping  at  Diss  on  the  return?  Or  does  the  con- 
tract become  fraudulent  if  it  is  not  the  intention  of  the  party  to  go 
the  whole  way  to  Norwich  and  return  the  whole  way  back  ?  Or 
is  it  broken  if  this  is  not  done  ?  If  the  bye-law  had  required  the 
passenger  to  declare  where  he  intended  to  stop,  it  would  have 
been  bad. 

Branuvell,  in  reply.     *     ♦     * 
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CBorr  opera  or  other  entertainment  as  aforesaid)  for  the  purpose  of 
LuMLET.  painting,  repairing,  refitting,  ornamenting  or  cleansing  the  exterior 
part  thereof.  To  hold  the  said  box  and  premises  expressed  to  be 
hereby  demised  unto  the  said  William,  Lord  Ward,  his  executors, 
administrators  and  assigns,  from  the  1st  day  of  March,  1845,  for 
and  during  and  unto  the]  full  end  and  term  of  thirty  years  thence 
next  ensuing,  yielding  and  paying  "  a  peppercorn  rent.  Covenants 
by  Lumley  that  he  had  title ;  and  that  Lord  Ward,  his  executors, 

[  *^^^  1  •  administrators  and  assigns  should,  during  the  said  term  *of  thirty 
years,  **  peaceably  hold,  use  and  enjoy  the  same  box  and  premises, 
and  take  the  rents  and  profits  thereof,  for  his  and  their  own  benefit 
in  manner  aforesaid,  without  any  interruption  "  from  Lumley  ;  and 
for  further  assurance.  Covenants  by  Lord  Ward  not  to  sell  or  put 
up  to  sale  ''  the  said  box  and  premises,  hereby  demised,  or  any 
interest  therein,  or  any  ticket  for  admission  thereto  by  public 
auction,  or  dispose  of  the  same  otherwise  than  by  private  contract ; " 
and  not  to  make  any  alteration  in  or  about  the  said  box  so  as  to 
interfere  with  or  impair  the  general  uniformity  of  the  boxes  ;  and 
not  do  or  su£fer  any  act  which  may  be  to  the  nuisance  or  injury  of 
the  theatre  or  any  audience  therein,  or  may  hinder  or  obstruct  the 
due  performance  or  exhibition  of  any  opera  or  entertainment,  or 
the  enjoyment  thereof  by  the  rest  of  the  audience,  but  to  "  use  the 
said  box  for  the  purpose  only  of  viewing  and  hearing  therefrom 
operas  and  other  entertainments  (not  being  balls  and  masquerades), 
and  at  no  other  time  than  during  the  performance  or  exhibition  of 
some  opera  or  entertainment  (not  being  a  ball  or  masquerade) ;  " 
and  that  all  persons  using  the  said  box  shall  and  will  in  all  resi)ect8 
conform  to  the  regulations  for  the  time  being  of  the  said  theatre ;  and 
not  at  any  time  during  the  said  term,  without  the  license  of  Lumley 
in  writing,  ''  to  grant  away,  assign,  underlet  or  dispose  of  the  said 
box  and  premises  hereby  demised  for  any  term  or  number  of  years 
whatsoever,  or  for  any  longer  period  than  one  year  or  season,  nor 
grant  any  seat  or  seats,  rights  or  privileges  of  admission  whatsoever 
in  or  to  the  said  box  to  any  person  or  persons  whomsoever  for  any 
longer  period  than  one  year  or  season;"  and  to  permit  Lumley, 

[•611  ]  "his  executors,  administrators  or  assigns,  and  all  persons  *whom 
he  or  they  shall  authorize,  to  enter  into  and  upon  the  said  box  and 
premises  hereby  demised,  excepting  only  during  the  time  of  per- 
formance of  any  such  opera  or  other  entertainment  as  aforesaid, 
for  the  purpose  of  painting,  repairing,  refitting,  ornamenting  or 
cleansing  the  exterior  part  thereof."    Proviso  that,  on  breach  of 
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any  covenant  by  Lord  Ward,  it  should  be  lawful  for  Lumley  to       Cboft 
*' enter  into  and  upon  the  said  box  and  premises  hereby  demised,      lumley. 
or  any  part  thereof,  in  the  name  of  the  whole,  and  repossess  the 
same  as  in  his  or  their  first  or  former  estate  :  and  upon  such  entry 
the  term  hereby  granted  shall  cease  and  determine." 

A  copy  of  this  indenture  was  attached  to  the  affidavits  on  which 
the  rule  was  obtained,  as  well  as  a  second  indenture,  by  which  a 
reversionary  term  in  the  box  was  granted  in  trust  for  Lord  Ward, 
on  which  nothing  turned. 

The  affidavit,  after  referring  to  the  indenture,  stated  that  Lord 
Ward  *'  entered  into  the  possession  of  the  said  box  and  premises, 
and  fitted  up  and  furnished  the  said  box,  and  has  ever  since  con- 
tinued and  still  is  in  possession  of  the  said  box  and  premises, 
fittings  and  furniture,  with  all  the  rights,  privileges  and  appur- 
tenances thereto  belonging." 

The  affidavits  in  answer  stated  that  Lumley  was  tenant  of  the 
Opera  House  under  a  lease  made  in  1845,  and  that  the  ejectment 
was  brought  on  the  ground  of  forfeiture  of  this  lease  by  him.  It 
stated  that  there  are  many  private  boxes  in  the  Opera  House, 
occupied  in  the  same  manner  as  Lord  Ward*s.  The  private  box- 
holders  have  no  means  of  entering  except  through  the  outer  doors, 
of  which  the  defendant  the  lessee  had  the  sole  control ;  and  they 
are  not  in  fact  admitted  except  during  ^performances.  The  Opera  [  *612  ] 
House  was  closed  in  1852 ;  and  there  had  not  been  any  perform- 
ance there  since  August,  1852.  Twenty  boxholders,  whose  rights 
were  similar  to  those  of  Lord  Ward,  had  taken  out  summonses  for 
leave  to  defend  the  action,  which,  if  permitted,  would  render  the 
expense  of  the  action  enormous. 

WUles  now  showed  cause : 

The  application  is  under  the  Common  Law  Procedure  Act,  1852, 
15  &  16  Yict.  c.  76,  s.  172  (l),  which  enables  any  person  not  named 
in  the  writ  of  ejectment  by  leave  of  the  Court  to  appear  and  defend, 
**  on  filing  an  affidavit  showing  that  he  is  in  possession  of  the  land 
either  by  himself  or  his  tenant."  Lord  Ward  is  clearly  not  in 
possession  by  his  tenant ;  the  question  is  whether  it  is  shown  that 
he  is  in  personal  possession  of  the  box.  No  point  is  made  as  to 
the  form  of  the  rule  which  is  to  permit  him  to  defend  for  the  whole 
Opera  House;  if  he  is  entitled  to  defend  at  all,  it  can  be  easily 
arranged  how  his  appearance  is  to  be  restricted.  But  Lord  Ward 
(1)  See  now  B.  S.  C,  Order  XH.,  r.  2d. 
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Cboft  has  no  possession  at  all.  The  instrument  of  which  a  copy  is  given 
LuMLEY.  is  not  an  instrument  of  demise  conveying  the  exclusive  possession 
of  the  box,  in  the  same  manner  that  a  set  of  chambers  are  demised. 
It  is  a  grant  of  an  easement,  giving  a  right  to  obtain  tickets,  and 
on  doing  so  to  be  present,  but  only  during  particular  i)erformances. 
No  such  performances  are  now  going  on  ;  and,  if  Lord  Ward  were 
to  enter  the  box,  he  would  be  there  wrongfully.  How  then  can  he 
be  said  to  be  in  possession  ?  It  is  something  like  the  right  con- 
ferred by  the  ticket  in  Wood  v.  LeaJbitter  {^). 

[  *6i3  ]  (Crompton,  J. :  There  are  words  *of  demise  in  this  instrument ; 

and  it  is  sworn  that  Lord  Ward  is  in  possession  under  it.  You  say 
the  other  parts  of  the  instrument  show  it  is  not  a  demise,  and  that 
Lord  Ward  cannot,  in  point  of  law,  be  in  possession  under  it  But 
it  is  not  desirable  on  motion  to  decide  a  question  of  title ;  that  is  a 
matter  on  which  the  parties  have  a  right  to  go  into  error  if  they 
please.) 

The  words  of  demise  may  be  satisfied  by  givuig  effect  to  the  instru- 
ment as  a  devise  of  short  terms,  toties  qtu)tie8f  whilst  the  perform- 
ance is  going  on. 

(Lord  Campbell,  Ch.  J. :  When  the  subtle  question,  whether 
such  a  demise  may  be,  comes  regularly  before  us,  we  shall  decide 
it ;  but  on  this  motion  I  think  we  have  only  to  decide  whether  a 
sufficient  prima  facie  case  of  legal  possession  appears.) 

Sir  Fitzroy  Kelly,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Lord  Campbell,  Ch.  J. : 

On  this  affidavit  a  sufficient  prima  facie  case  of  legal  possession 
in  Lord  Ward  is  made  out,  to  make  it  proper  that  he  should  be 
allowed  to  appear,  and  defend  the  ejectment. 

We  decide  nothing  on  the  rights  of  the  parties,  or  the  construc- 
tion of  the  instrument.  It  may  be  that  under  this  instrument  no 
legal  right  of  possession  in  the  box  passes.  All  that  is  now  decided 
is  that  it  is  fit  that  Lord  Ward  should  be  permitted  to  defend  the 
action. 

We  feel  that  it  is  highly  desirable  that  some  arrangement  should 
be  made  by  which  the  different  defences  should  be  consolidated. 

(1)  67  li.  B.  831  (13  M.  &  VV.  838). 
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Willes :  Chopt 

V, 

The  Court  lias  still  its  old  equitable  jurisdiction  over  ejectment,      lumley. 
and  can  prevent  its  process  being  *vexatiously  abused.    But  an       [  *614  ] 
attempt  will  be  made  to  come  to  an  agreement  with  the  different 
parties  :  and,  if  it  fails,  an  application  will  in  the  first  instance  be 
made  at  chambers. 

Lord  Campbell,  Gh.  J. : 
That  will  be  the  proper  course. 

Per  Curiam  (i) : 

Rule  absolute. 

Bramwell,  on  a  subsequent  day  (January  27th),  moved  for 
leave  for  William  Samuel  Price  Hughes  to  appear  and 
defend : 

The  applicant  is  the  plaintiff  in  Htighes  v.  Lumley  (2) :  and, 
though  he  has  not  been  put  yet  into  actual  possession,  he  has  been 
in  legal  possession  ever  since  he  recovered.  At  chambers,  Cole- 
ridge, J.  dismissed  a  summons  to  this  effect,  on  the  ground  that 
the  statute  contemplated  something  beyond  mere  legal  possession. 

Lord  Campbell,  Ch.  J. : 

The  Court  think  my  brother  Coleridge  was  right.  There  will 
l>e  no  rule. 

Coleridge,  J.,  Wiohtman,  J.  and  Crompton,  J.  concurred. 

Bravuvell  took  nothing  by  his  motion. 


JENNINGS  V.  ROBERTS  (8).  i865.^ 

(4  El.  &  BL  615-619;   S.  C.  24  L.  J.  Q.  B.  102;    1  Jur.  N.  S.  401  ;  24  '^^^• 

L.  T.  0.  S.  236.)  [  615 

After  a  bill  has  in  fact  been  dishonoured,  a  notice  of  dishonour  given  by 
a  party  to  the  bill,  in  terms  unequivocally  asserting  the  dishonour,  is  valid ; 
although  the  party  giving  the  notice  hud  no  certain  knowledge  of  the  fact 
of  dishonour. 

Action  on  a  bill  of  exchange,  for  2452.  68.,  dated  16th  January, 

1854,  payable,  to  the  order  of  the  drawer,  three  months  after  date ; 

indorsed  by  the  drawer  to  defendant,  and  by  defendant  to  plaintiff ; 

duly  presented,  and  dishonoured,  of  which  defendant  had  notice. 

(1)  Tx)rd  OAMPBELii,  Ch.  J.,  Cole-  (2)  Ante,  p.  477. 

RIDGE,  WiGUTMAN  and  Cromfton,  J  J.  (3)  Bills  of  Exchange  Act,  1 882,  s.  49. 
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jenxtkos         Plea  (amongst  others)  that  the  defendant  had  not  notice  of  the 

BouEBTs.     presentment  and  dishonour.    Issue  thereon. 

On  the  trialy  before  Piatt,  B.,  at  the  York  Summer  Assizes,  it 
appeared  that  the  bill  was  drawn  at  Bradford,  and  was  there 
indorsed  to  plaintiff.  It  was  payable  in  London.  The  bill  had 
been  indorsed  by  the  plaintiff  to  the  Yorkshire  Banking  Company, 
and  was  in  their  hands  at  the  time  it  attained  maturity.  Before 
that  time  the  drawer  and  acceptor  had  both  stopped  payment.  The 
manager  of  the  Yorkshire  Banking  Company  informed  the  plaintiff 
that  there  could  be  no  doubt  that  the  bill,  which  had  been  sent  to 
London  for  collection,  would  be  returned,  and  that  therefore  he 
should  be  prepared  to  meet  it.  After  this,  on  the  20th  of  April, 
the  day  after  that  on  which  the  bill  was  due  in  London,  the 
plaintiff  and  defendant  had  a  business  meeting  at  Bradford, 
amongst  other  things,  about  the  bill.  The  different  witnesses  gave 
different  accounts  of  the  language  used  at  this  meeting:  one  of  the 
witnesses  said  that  the  plaintiff  said  to  the  defendant,  "  the  bill 
has  been  dishonoured,  and  will  be  back  to-morrow,  and  I  shall 
[  ^616  ]  want  the  money  from  you  *to  pay  it"  The  plaintiff  himself,  who 
was  called  as  a  witness,  stated  the  language  used  as  being  such  as 
rather  indicated  a  confident  expectation  that  the  bill  would  be 
dishonoured,  than  an  assertion  of  the  fact  itself.  In  fact  the  bill 
had  been  dishonoured,  but  the  plaintiff  at  this  time  did  not  know 
it.  The  learned  Judge  reserved  leave  to  move  to  enter  a  verdict 
on  this  plea  for  the  defendant,  if  there  was  no  evidence  of  notice 
of  dishonour,  and,  subject  to  that  leave,  left  the  case  to  the  jury, 
who  found  for  the  plaintiff. 

Knowles,  in  the  ensuing  Term,  obtained  a  rule  nUi  pursuant  to 
the  leave  reserved.  He  also  obtained  a  rule  for  a  new  trial  on  the 
ground  of  misdirection,  on  account  of  some  expressions  used  in 
summing  up,  which,  as  he  construed  them,  would  have  led  the 
jury  to  believe  that,  if  from  the  statements  of  the  plaintiff  the 
defendant  would  understand  that  the  bill  was  dishonoured,  that 
was  a  sufficient  notice  of  dishonour.  On  reading  the  notes,  and 
comparing  the  different  accounts  of  counsel,  the  Court  were  of 
opinion  that  the  direction  of  the  learned  Judge  was  not  such  as 
would  lead  the  jury  to  believe  that  whatever  made  the  defendant 
aware  of  the  dishonour  was  a  sufficient  notice,  but  that,  in  com- 
paring the  different  accounts  of  the  language  used,  the  Judge  had 
told  them  to  adopt  that  which  they  supposed  the  defendant  at  the 
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time  mast  have  understood  the  plaintiff  to  use.     The  argument  on     Jennings 
this  point  is  therefore  omitted.  robebts. 


H,  Hill  and  Cowling  now  showed  cause : 

The  verdict  is  to  be  entered  for  the  defendant  if  there  was  no 
evidence  to  go  to  the  jury.  As  one  witness  repeats  the  language 
used  by  the  plaintiff  in  terms  that  are  a  formally  accurate  notice 
of  dishonour,  there  was  at  all  events  evidence  that  *he  gave  a  [  *<^17  ] 
formal  notice  of  dishonour.  The  remaining  question  therefore, 
and  the  only  one  on  this  point,  is,  whether  that  notice  is  void 
because,  although  the  bill  had  already  de  facto  been  dishonoured, 
and  although  the  plaintiff  had  every  reason  to  believe,  and  did 
believe,  that  it  had  been  dishonoured,  he  did  not  actually  know  the 
fact.  As  to  that,  there  is  no  authority  on  the  point,  which  is  new. 
It  was  at  one  time  thought  that  notice  of  dishonour  could  not  be 
given  by  any  one  but  the  holder  of  a  bill.  It  is  now  settled  that 
any  party  to  the  bill  may  give  it :  Chapman  v.  KeaneQ)^  Hanison 
V.  Ru9coe  (2) :  but  a  party  to  the  bill  who  is  not  holder  can  rarely 
have  personal  knowledge  of  the  dishonour.  Harrison  v.  Ruscoe  (2) 
in  effect  decides  that,  if  such  a  notice  is  given  as  authorizes  the 
party  to  act  upon  it  by  withdrawing  his  funds,  and  it  is  given  by 
a  party  entitled  to  give  it,  any  error  in  form  is  immaterial ;  for 
there  it  was  decided  that  a  notice  given  by  one  indorsee,  which  by 
mistake  was  given  in  the  name  of  another,  was  good. 

Knowles  and  J.  Addison^  in  support  of  the  rule : 

No  doubt  the  plaintiff  and  every  one  who  knew  that  the  acceptor 
had  stopped  payment,  and  that  the  bill  was  in  the  hands  of  a 
banker  for  collection,  would  believe  that  the  bill  had  been  presented 
and  dishonoured ;  but  no  expectation,  however  well  founded,  of  the 
dishonour  of  a  bill  can  amount  to  notice. 

(Lord  Campbell,  Ch.  J. :  In  fact  the  bill  had  been  dishonoured. 
One  witness  swears  that  the  plaintiff  said  ''  The  bill  has  been  dis- 
honoured, and  will  be  back  to-morrow,  and  I  shall  want  the  money 
♦from  you  to  pay  it."  That  is  evidence  of  a  notice  of  dishonour,  [  •gib  ] 
unless  you  are  entitled  to  impeach  it  by  showing  that  the  plaintiff 
had  not  actual  knowledge  of  the  dishonour.  Is  there  any  case  in 
which  an  inquiry  has  been  made  into  the  means  of  knowledge  of 
the  party  who  gives  the  notice  ?    I  think  it  has  never  been  done.) 

(1)  42  E.  E.  363  (3  Ad.  &  El.  193).        (2)  71  B.  E.  640  (15  M.  &  W.  231). 
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Jexninos     The  question  is  believed  to  be  new.    But  on  principle  it  would 

RoBEBTfl.     seem  that  notice  of  a  fact  can  be  given  only  by  a  i)erson  who 

knows  it.    It  would  be  most  inconvenient  if  any  one  might,  on 

speculation,  give  notice  of  a  fact  supposed  to  have  happened  at  a 

distance. 

(WioHTMAN,  J. :  If  the  notice  is  bond  fide,  and  is  justified  by  the 
fact,  I  do  not  see  what  prejudice  can  follow.) 

Lord  Campbell,  Gh.  J. : 

I  am  of  opinion  that  the  present  rule  must  be  discharged.  It  is 
quite  clear  that  the  mere  statement  of  an  expectation  that  a  bill 
will  1)0  dishonoured  is  not  sufficient  as  a  notice  of  dishonour. 
There  must  be  an  assertion  that  it  has  been  dishonoured,  as  an 
accomplished  fact.  But  in  the  present  case  there  is  evidence  that 
the  plaintiff  verbally  gave  the  defendant  a  notification  in  words 
which,  if  reduced  to  writing,  would  have  been  a  perfectly  formal 
notice  of  dishonour.  The  plaintiff  himself,  as  a  witness,  gives 
different  versions  of  what  he  said ;  but  it  was  for  the  jury  to  say 
which  account  is  accurate.  The  leave  reserved  was  only  for 
entering  a  verdict  if  there  was  no  evidence. 

But  then  a  point  is  raised  which  is  quite  new,  and  which,  it 
seems  to  me,  would,  if  adopted,  lead  to  inconvenient  results.  It  is 
said  the  notice  of  dishonour  was  invalid  because  the  plaintiff  did 
not  know  that  the  bill  had  been  dishonoured.  But,  if  a  bill  is 
[  '619  ]  dishonoured  *in  fact,  and  a  party  to  the  bill  unequivocally  asserts 
that  fact  in  a  notice  of  dishonour,  I  think  you  cannot  inquire  into 
the  state  of  the  party's  mind,  or  his  means  of  knowledge.  No 
authority  shows  that  this  can  be  done.  Neither  is  there  any  preju- 
dice to  the  party  to  whom  the  notice  is  given  ;  for  the  fact  is  true, 
and  he  may  act  upon  the  notice,  and  withdraw  his  funds,  equally, 
whatever  the  means  of  knowledge  were. 

Then  as  to  the  misdirection.  The  language  of  the  learned  Judge 
must  be  understood  with  reference  to  the  evidence  on  which  he 
was  commenting.  He  lays  down  no  such  law  as  that  anything 
would  be  a  notice  if  understood  as  such ;  but,  there  being  evidence 
of  language  that  would  be  a  notice,  and  also  of  language  that  would 
not,  he  told  the  jury  that  if  the  first  mentioned  language  was  so 
spoken  as  to  be  understood  by  the  defendant  it  was  a  notice. 

CoLBRiDGB,  J.  and  WiGHTMAN,  J.  coucurred  (i). 

Rule  discharged. 
(1)  No  fourth  Judgo  was  present. 
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Ju/i,  2bt 
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679;  3  W.  B.  204;  24  L.  T.  0.  S.  252.)  [  620  1 

Action  against  an  emigration  officer  iinder  the  Passengers  Act,  1852 
(15  &  16  Vict.  c.  44)  (1),  for  refusing  his  certificate  to  a  passenger  ship  of 
plaintiff y  on  the  ground  that  the  vessel  was  so  deeply  laden  as,  in  his  judg^ 
ment,  to  endanger  the  safety  of  the  ship  and  passengers,  there  not  being 
any  of  the  articles  enumerated  in  sect.  26  (1)  on  board.  Plea  :  Not  guilty, 
by  statute.    Issue  thereon  ;  and  demurrer. 

On  the  trial,  it  appeared  that  the  vessel  had  been  surveyed  and  reported 
seaworthy ;  that  afterwards  she  was  loaded  with  a  cargo,  not  objectionable 
in  its  nature ;  but  defendant,  in  the  hond,  fide  belief  that  the  vessel  was  so 
deeply  laden  as  to  endanger  the  ship  and  passengers,  refused  his  certificate 
unless  she  was  lightened  ;  and  that  she  was  accordingly  lightened  under 
protest,  to  the  plaintiff's  damage.  The  Judge  directed  a  verdict  for 
defendant,  subject  to  leave  to  enter  a  verdict  for  plaintiff  : 

Held,  that  under  sect.  26  (1),  the  defendant  was  entitled  to  withhold  his 
certificate,  if,  in  the  exercise  of  a  bond  fide  discretion,  he  thought  the 
quantity  of  the  whole  articles  on  board  endangered  the  ship  or  passengei*s, 
though  none  of  the  articles  were  of  the  same  nature  as  those  enumerated 
in  sect.  26  (1).  That  he  acted  in  the  execution  of  the  Act,  and  was  conse- 
quently entitled,  under  sect.  81,  to  the  verdict,  and  to  judgment  on  the 
demurrer. 

Count  :  containing  averments  by  way  of  recital :  that  defendant 
was  emigration  officer  at  Liverpool,  appointed  under  the  Passengers 
Act,  1852  (1) :  that  plaintiff  was  owner  of  a  ship  of  the  port  of 
Liverpool,  fitted  and  intended  for  the  carriage  of  passengers  as  a 
passenger  ship.  ''  And  whereas  the  plaintiff  loaded  the  said  ship 
in  part  with  cargo,  at  the  said  port  of  Liverpool,  and  whereas  the 
cargo,  with  which  the  said  ship  was  so  in  part  loaded,  was  merchan- 
dize, not  consisting  in  any  part  of  horses,  cattle,  gunpowder,  vitriol, 
lucifer  matches,  guano,  green  hides  or  any  article  whatever,  whether 
as  cargo  or  ballast,  which,  by  reason  of  its  nature  or  the  quantity 
or  the  quality  thereof,  was  likely  to  endanger  the  health  or  lives  of 
passengers  by  the  said  ship,  or  the  safety  of  the  said  ship,  and 
was*  merchandize,  consisting  of  several  articles,  respectively,  which 
the  defendant  did  not  at  any  time  deem  or  believe  to  be  by  reason 
of  the  nature  or  the  quality  or  the  quantity  of  such  articles  respec- 
tively, or  any  of  them,  likely  to  endanger  the  ♦health  or  Uves  of  [  '021  ] 
the  passengers  by  the  said  ship,  or  the  safety  of  the  said  ship  :  " 
Averments,  that  the  plaintiff  was  proceeding  to  complete  the 
loading  of  the  said  ship,  and  intended  to  despatch  the  said  ship 
together  with  its  cargo  and  passengers  to  Melbourne  in  Australia : 
''and  whereas,  at  the  time  of  the  misconduct  of  the  defendant 

(1)  Repealed,    18   &  19  Vict.  c.   119,  s.  1.    See,  now,   Merchant  Shipping 
Act,  1894  (57  &  58  Vict.  c.  60).  s.  314. 
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Steel  hereiualter  mentioned,  the  plaintiff  had  complied  with  all  the 
SOHOMBEBO.  requirements  of  the  said  Act  so  far  as  it  was  possible  to  comply 
with  the  same  at  the  time  of  such  misconduct,  and  was  ready  and 
willing  and  was  proceeding  to  comply  with  the  requirements  of  the 
said  Act  so  as  to  entitle  the  master  of  the  said  ship  to  such 
certificate  as  aforesaid."  Averments :  that  the  port  of  Liverpool 
was  the  port  from  which  the  vessel  must  have  cleared  for  her  said 
intended  voyage ;  and  that,  "  after  the  plaintiff  had  so  in  part 
loaded  the  said  ship,  and  was  so  proceeding  to  complete  the  loading 
of  the  said  ship,  the  defendant  misbehaved  himself  and  miscon- 
ducted himself  in  his  said  ofiBce,  and  abused  his  said  office  and 
conducted  himself  in  his  said  office  without  due  and  reasonable 
care,  skill  and  diligence,  in  this;  that  the  defendant  then  under 
colour  of  his  said  office  required  the  plaintiff  to  discharge  and 
remove  from  and  out  of  the  said  ship,  and  not  to  carry  in  the  said 
ship  on  the  said  intended  voyage,  a  certain  proportion,  that  is  to 
say  one-third,  of  the  aggregate  of  the  said  several  articles  of 
merchandize,  constituting  the  said  cargo  with  which  the  said  ship 
was  so  in  part  loaded  as  aforesaid ;  and  the  defendant  then  gave 
notice  to  the  plaintiff  and  threatened  the  plaintiff,  under  colour  of 
his  said  office,  that,  unless  the  plaintiff  caused  such  proportion 
of  the  said  merchandize  to  be  discharged  aud  removed  as  aforesaid, 
[  •622  1  from  and  out  of  the  said  ship,  so  that  the  same  should  *not  be 
carried  on  the  said  intended  voyage,  the  defendant  would  refuse  to 
certify  under  his  hand,  or  at  all,  at  any  time,  that  the  requirements 
of  the  said  Act,  or  any  of  them,  had  been  complied  with;  and 
although  the  plaintiff  then  required  the  defendant  to  specify  and 
state  to  the  plaintiff  which  of  the  said  articles  constituting  the  said 
proportion  of  the  said  merchandize  consisted  of,  or  was  deemed  by 
him  to  consist  of,  horses,  cattle,  gunpowder,  vitriol,  lucifer  matches, 
guano,  or  green  hides ;  or  which  of  them  was,  or  was  deemed  by 
him  to  be,  an  article,  whether  as  cargo  or  ballast,  likely,  by  reason 
of  its  nature  or  quantity,  or  quality,  to  endanger  the  health  or  lives 
of  the  passengers  by  the  said  ship,  or  the  safety  of  the  said  ship, 
the  defendant  then,  and  at  all  times,  refused  to  make  any  such 
specification  or  statement  to  the  plaintiff,  and  did  not  at  any  time 
pretend  that  any  one  of  the  said  articles  was  an  article  consisting 
of,  or  which  he  deemed  to  consist  of,  horses,  cattle,  gunpowder, 
vitriol,  lucifer  matches,  guano,  or  green  hides,  or  an  article  which 
was,  or  which  he  deemed,  an  article  likely,  by  reason  of  its  nature, 
quality  or  quantity,  to  endanger  the  health  or  lives  of  the  passengers 


VOL.  xcix.]      1865.  •  Q.  B.     4  EL.  Sc  BL.  622—624.  659 

by  the  said  ship,  or  the  safety  of  the  said  ship :  by  reason  and  in        Steel 

consequence  whereof,  and  to  the  end  that  the  master  of  the  said    scuombeku. 

ship  might  obtain,  and  in  order  to  enable  him  to  obtain,  and  in 

order  to  induce  the  defendant  to  grant,  such  certificate,  the  plaintilT 

was  then  forced  and  obliged  to  discharge  and  remove,  and  did  then 

necessarily  discharge  and  remove,  from  the  same  ship,  so  that  the 

same  should  not  be,  and  by  reason  and  in  consequence  whereof  the 

same  was  not,  carried  in  the  said  ship  on  her  said  intended  voyage, 

or  on  any  voyage,  the  said  proportion  of  the  said  merchandize 

which  the  defendant  so  ^required  to  be  discharged."    Averments  of       [  '623] 

special  damage. 

Plea :     Not    guilty,   by  statute   (referring    on    the   margin   to 
stat.  IS  &  16  Vict.  c.  4^,  s.  81).     Issue  thereon. 
Demurrer  to  the  declaration.    Joinder. 

On  the  trial  of  the  issue  of  fact,  before  Crowder,  J.,  at   the 
Liverpool  Summer  Assizes,  it  was  admitted  that  the  defendaiit  was 
the  emigration  officer  at  Liverpool.    The  plaintiff  purchased  the 
ship  Miltiades  in  1858.     She  arrived  at  Liverpool  in  the  autumn  of 
that  year  :  and  the  plaintiff  resolved  to  send  her  to  Australia  with 
so  many  emigrants  on  board  as  to  make  her  a  passenger  ship 
within  the  meaning  of  the  Passengers  Act,  1852,  but  also  carrying 
cargo.    He  gave  notice  to  the  defendant  that  he  required  her  to  be 
surveyed  under  sect.  16  of  that  Act ;  and  she  was  accordingly  sur- 
veyed in  the  month  of  October,  1853,  she  being  then  in  the  graving 
dock  undergoing  repairs.     She  was  reported  seaworthy  by  the  sur- 
veyors.   She  was  then  removed  into  the  Prince's  Dock,  and,  at 
the  plaintiff's  request,  was,  in    November,   measured  so  as  to 
ascertain  what  number  of  passengers  she  might  carry  under  the 
provisions  of  the  Act.     She  was  reported  to  be  able  to  carry  1C4 
statute  adults  ;  84  of  whom  were  to  be  lodged  between  decks,  and 
20  in  a  passenger  house,  erected  on  the  deck.    The  plaintiff  then 
proceeded  to  put  cargo  on  board.    In  the  beginning  of  December, 
a  few  days  before  the  vessel  was  intended  to  sail,  and  before  her 
whole  cargo  was  loaded,  the  defendant  informed  the  plaintiff  that 
it  would,  in  defendant's  judgment,  be  dangerous  if  the  vessel  pro- 
ceeded to  sea  at  that  season,  drawing  so  much  water  as  she  already 
did,  and  that  he  must  refuse  his  certificate  unless  the  vessel  was 
lightened,  so  that  when  she  cleared  she  ^should  be  less  deep  in       [  "624  j 
the  water.    The  plaintiff  remonstrated,  and  stated  that  the  under- 
-writers  on  goods  did  not  object  to  the  depth  to  which  the  vessel 
was  laden.     The  defendant,  who  was  a  naval  officer,  explained  that 

42—2 
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6t££l        a  vessel  niight  be  safe  enough  for  goods  which  were  stored  under 
ScuuMBEJiG.   hatches,  and  therefore  uninjured,  though  the  sea  broke  over  the 
vessel,  and  yet  very  dangerous  for  passengers,  especially  if  housed 
on  deck;  and  mentioned,  as  illustrating  his  meaning,  that  the 
E.  Z.J  an  American  vessel,  which  had  left  Liverpool  carrying 
fourteen  passengers  housed  on  deck,  had  been  obliged  to  lie  to,  and 
that  a  sea  had  swept  over  her  cairying  away  the  house  and  thirteen 
of  the  passengers ;  and  he  added,  that  the  E.  Z.  was  not  so  deeply 
laden  as  the  MUtiades  now  was,  and  that  she  was  a  new  ship 
sailing  in  the  autumn,  whilst  the  Aliltiades  was  a  very  old  ship  and 
going  to  sail  in  December.     The  plaintiff  asked  if  there  was  no 
appeal.    The  defendant  said  he  feared  sect.  26  made  it  his  duty 
to  decide  on  his  own  judgment ;  but  he  would  request  the  three 
assistant  emigration   officers,  all  naval  officers  and  experienced 
seamen,  to  examine  the  vessel  in  company  with  the  plaintiff,  and 
would  defer  to  their  judgment.    This  was  done ;  and  they  unani- 
mously reported  that  she  was  dangerously  deep.    The  plaintiff 
then  gave  the  defendant  notice  in  writing  that ''  I  deny  in  toto  your 
right  to  interfere  with  the  ship's  draft  of  water,  or  with  the  stowage 
of  her  cargo,  unless  you  have  ground  to  believe  that  she  had 
articles  on  board  of  a  nature  dangerous  in  tliemselves,  of  a  character 
in  fact  analogous  to  those  named  in  the  26th  clause  of  the  Passengers 
Act,  1852  ;  "  and  that  he  would  lighten  the  vessel  under  protest ; 
which  he  accordingly  did.    It  was  admitted  by  the  defendant  that 
[  *62d  J       the  *cargo  consisted  of  wholesome  articles,  and  that  the  defendant's 
objection  was  not  to  any  particular  article,  but  to  the  draft  of  water 
occasioned  by  the  whole.    Notice  of  action  was  given  in  due  time. 
It  was  admitted  by  the  plaintiff  that  the  defendant  acted  in  the 
bond  fide  belief  that  his  duty  required  him  to  refuse  the  certificate, 
if  the  cargo  sunk  the  vessel  so  deep  in  the  water  as,  in  his  judgment, 
to  endanger  the  passengers. 

The  plaintiff's  counsel  contended  that,  at  all  events,  the  plaintiff* 
should  have  the  verdict,  as  the  allegations  on  the  record  were 
proved. 

The  learned  Judge  dhected  a  verdict  for  the  defendant,  with  leave 
to  move  to  enter  a  verdict  for  the  plaintiff,  the  damages  in  that  case 
to  be  referred. 

Cowling,  in  the  ensuing  Term,  obtained  a  rule  nm  accordingly. 

The  GouBT  ordered  that  the  argument  on  the  demurrer  should 
come  on  at  the  same  time  with  the  rule. 
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Knowles  and  Blackburn  now  showed  cause :  Steel 

The  whole  question  turns  upon  the  construction  of  the  Passengers  Schombkbo. 
Act,  1852  (1).  No  doubt  the  Legislature  might  have  made  it  the 
absolute  duty  of  the  emigration  officer  to  grant  a  certificate  when- 
ever certain  facts  existed  ;  and,  if  it  had  done  so,  the  officer,  if  he 
refased  his  certificate,  must  have  done  so  at  the  peril  of  a  jury 
taking  a  different  view  of  the  facts ;  for  it  would  be  no  answer  to  an 
action  for  breach  of  such  a  duty  to  show  that  he  bond  fide  and 
reasonably  believed  the  facts  not  to  exist.  Such  was  the  position 
of  the  defendant  in  Barry  v.  Arnaud  (2).  But,  if  the  Legislature 
have  merely  made  it  the  officer's  duty  to  inquire,  and  on  inquiry  to 
act  according  to  what  he  really  and  bond  fide  believes  *to  be  the  fact,  [  *62fi  ] 
then,  if  the  officer  does  act  bond  fide,  there  is  no  breach  of  duty  on  his 
part,  even  if  he  be  mistaken,  in  either  the  facts  which  he  supposes 
to  exist,  or  the  law  which  he  considers  applicable  to  these  facts. 
In  such  a  case  no  action  lies,  at  least  unless  there  be  an  allegation 
and  proof  of  malice  and  want  of  probable  cause.  In  the  present 
case  it  will  be  found,  on  looking  at  the  Act,  that  the  defendant  is 
intrusted  with  a  discretionary  power,  and  therefore  is  not  liable 
supposing  him  to  be  wrong ;  and  that  he  was  right  both  in  fact 
and  law.    ♦    ♦    ♦ 

Cowling  and  T.  Jones,  in  support  of  the  rule :  [6^0} 

It  could  not  be  the  intention  of  the  Legislature  to  impose  any 
unnecessary  fetters  on  trade.  The  Act  gives  the  officer  discretion 
in  many  things :  but  the  question  whether  the  ship  is  seaworthy, 
and  fit  in  all  respects  for  her  intended  voyage,  is,  by  sect.  16, 
referred  to  the  surveyors ;  and  reasonably  so ;  for  the  emigration 
officer  is  not  necessarily  a  seaman,  though  in  the  present  case  he 
happens  to  be  one.  Sect.  26  enables  the  officer  to  object,  if  any 
individual  article  be  dangerous,  either  from  being  in  itself  absolutely 
dangerous,  or  being  in  such  quantity  as  to  be  dangerous  ;  but  not 
to  object  that  from  the  weight  of  the  whole  cargo  the  vessel  is  not 
seaworthy.  The  clause  imposing  a  penalty  is  sect.  70,  and  uses  the 
language  "  nature  or  quality  "  instead  of  "  nature  or  quantity," 
which  words  seem  to  have  got  into  sect.  26  by  mistake. 

(Lord  Campbell,  Ch.  J.:  We  cannot  read  "quality"  for 
"quantity"  in  sect.  26.) 

(1)  See  note  (1),  mtte,  p.  657.  (2)  50  E.  E.  516  (10  Ad.  &  El.  646). 
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Steel       At  all  events  the  whole  averments  were  proved ;  and  the  plaintiff 
ScHOMBEBo.   should  have  the  verdict 

Lord  Campbell,  Ch.  J. : 

At  the  trial  it  was  proved  that  the  defendant  was  an  officer  acting 
under  the  Act.     No  misconduct  or  had   faith  was  or  could  be 
imputed  to  him  :  and  therefore  he  is,  under  sect.  81,  entitled  to  the 
verdict,  unless  it  appears  that  he  was  not  justified  by  the  Act. 
That  being  so,  unless  the  Act  deprives  him  of  all  discretion  in  this 
particular,  he  is  not  liable  to  this  action ;  for  an  officer  entrusted 
[  *63i  J      .with  a  discretionary  ^power  is  not  liable  when  he  exercises  it  in 
good  faith.    It  seems  to  me  that,  unless  we  strike  out  words,  or,  as 
3/r.  Jones  proposed,  alter  them,  the  officer  had  a  discretion  ;  for, 
by  sect.  26,  he  is  to  look  to  the  cargo,  and  to  consider  not  only  its 
nature,  but  its  quantity;  and,  if  he  deems  the  articles  likely  on 
account  of  their  quantity  to  endanger  the  ship  or  passengers,  the 
ship  is  not  to  sail.    That  gives  him  a  discretion  to  refuse  his  certifi- 
cate on  account  of  what  he  thinks  the  dangerous  quantity  of  cargo. 
Sect.  16  is,  with  a  different  view,  as  to  the  seaworthiness  of  the  ship 
itself.    As  to  that,  the  officer  has  no  discretion.    But  sect.  26  casts 
on  him  the  duty  of  considering  the  quantity  of  the  cargo :  and,  his 
opinion  being  as  it  was,  he  was  justified  in  refusing  his  certificate. 

WlOHTMAN,  J. : 

The  only  question  is  whether,  under  sect.  26,  the  defendant  had 
any  discretion ;  for,  if  he  had,  he  acted  under  the  Act,  and  is 
entitled  by  sect.  81  to  the  verdict. 

Mr.  Jones  relies  on  the  change  of  language  in  sect.  70,  which 
imposes  a  penalty  on  the  master  for  proceeding  to  sea  with  articles 
on  board  likely  to  endanger  the  ship  "  by  reason  of  their  nature  or 
quality."  There  may  be  no  mistake  at  all;  for  the  Legislature 
may  have  thought  fit  to  impose  the  penalty  on  the  master  only 
when  he  could  not  fail  to  know  he  was  doing  wrong,  and  not  when 
there  might  be  a  difference  of  opinion  as  to  the  quantity  of  whole- 
some articles.  But,  at  all  events,  the  word  in  sect.  26  is  "  quantity." 
Mr.  Cowling  seemed  almost  to  admit  that,  if  sect.  26  stood  alone, 
there  could  be  no  difficulty  in  construing  it  as  the  defendant  does ; 
but  his  argument  was,  that  sect.  16  controlled  sect.  26,  and  showed 
[  *r»32  J  it  was  not  to  apply  to  anything  in  the  nature  *of  seaworthiness. 
Bnt  it  seems  to  me  that  the  duties  imposed  by  the  two  sections  are 
quite  different.     Under  sect.  16  the  shipwrights  are  to  survey  and 
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report  whether  the  vessel  itself  is  seaworthy.  They  may  well  think  Steei, 
that  she  is  staunch  and  strong,  and  in  every  way  fit  for  her  voyage ;  schombebo. 
and  yet  she  may  be  afterwards  loaded  with  articles  which  the 
emigration  oflScer  may  deem,  by  reason  of  their  nature  or  quantity, 
likely  to  endanger  the  passengers  and  the  safety  of  the  ship.  Here 
it  appears  that  the  officer  did  deem  that  the  articles  were  in  such 
quantity  that  their  weight  would  endanger  the  ship.  That  being 
so,  he  is  entitled  to  the  verdict  (i). 

Bide  discharged. 
The  demurrer  was  then  called  on. 

Blackhui-n,  for  the  defendant : 
The  breach  of  duty  in  the  declaration  is  alleged  to  be  ''  in  this  ; 
that "  the  defendant  refused  his  certificate  unless  the  vessel  were 
lightened.  There  is  no  allegation  that  he  did  not  believe  the  whole 
cargo  dangerous  by  reason  of  its  quantity ;  the  allegations  only 
negative  his  thinking  any  individual  article  dangerous  per  se. 

CoH'Unff,  contra  : 
There  are  earlier  averments  that  the  plaintiflf  had  performed 
everything  to  entitle  him  to  the  certificate. 

Per  Curiam  : 

The  breach  ties  it  up  to  this  specific  complaint :  so  that  the 

question  is  the  same  as  on  the  rule. 

Judgment  f 01*  defendant 


REG.   V.  HICKS  (2).  1865. 

(4  El.  &  Bl.  633—646;  S.  C.  24  L.  J.  M.  0.  '94  ;  1  Jur.  N.  S.  654;  3  C.  &  B.     -^^^'J^^^' 
833 ;  3  W.  R.  208 ;  24  L.  T.  O.  S.  252.)  [  6.33  ] 

A  Company  was  constituted,  by  a  public  statute,  with  authority  to  con- 
struct a  market  house,  which  was  to  be  the  only  market  house  in  T.,  and  to 
demand  tolls  for  certain  goods  sold  there,  and  to  let  sheds,  stalls,  &c.,  in 
the  market.  It  was  enacted  that  any  one  who  (with  certain  exceptions) 
should  sell,  elsewhere  than  in  the  market,  goods  liable  to  such  toll,  should 
**  forfeit  and  pay  to  the  Company  any  sum  not  exceeding  40«."  : 

Held,  that  no  conviction  could  be  made  under  this  clause,  unless  upon 
information  at  the  instance  of  the  Company. 

Although  several  clauses  of  the  Act  appeared  to  have  in  view  the  general 
convenience  of  the  inhabitants  of  T. 

On  appeal  against  a  conviction  of  Eichard  Hicks,  the  Sessions 
confirmed  the  conviction,  subject  to  the  opinion  of  this  Court 
upon  a  case  substantially  as  follows. 

(1)  No  other  Judge  was  present.  25  Q.  B.  D.  221,  224,  59  L.  J.  M.  C. 

(2)  Cited,  AfifJerscm  v.  ffamlin  (1890)       151,  Gii  L.  T.  168. 


604  1865.     Q-  B.     4  EL.  &  BL.  633— 635-  [r.r. 


Reg.  By  the  Torquay  Market  Act,  1862,  sect.  81  (l),  it  is  enacted : 

nicK8.  '^  ^'^^^  A^ter  the  market  place  constracted  ander  this  Act  is  opened 
for  public  use,  every  person,  other  than  a  person  being  a  licensed 
hawker,  or  selling  fish  by  wholesale  from  any  boat  or  vessel  along- 
side of  the  quay  at  Torquay,  and  delivering  the  same  upon  the 
quay  when  sold,  or  selling  fish  beyond  a  distance  of  twelve  hundred 
yards  from  any  part  of  the  quay  or  harbour  at  Torquay,  who  shall 
sell  or  expose  for  sale  at  any  place  within  the  parish  of  Tormoham, 
other  than  in  the  market  place  or  in  his  own  dwelling  place  or 
shop,  any  article  in  respect  whereof  any  stallage,  rent,  or  toll  is  by 
this  Act  authorized  to  be  taken  in  the  market  place,  or  for  the  sale 
or  exposure  for  sale  whereof  in  the  market  place,  any  shed,  stall, 
station,  or  other  place  or  convenience  shall  be  used,  occupied, 
appointed,  or  appropriated,  shall  for  every  such  o£fence  forfeit  and 
pay  to  the  Company  any  sum  not  exceeding  forty  shilling&" 
Richard  Hicks,  the  appellant  in  this  case,  is  not  a  licensed 
[  *634  ]  hawker.  And  he  did,  upon  26th  July,  1864,  *expose  for  sale,  and 
sell,  in  a  public  street  of  Torquay  in  the  parish  of  Tormoham,  out- 
side a  shop  of  the  respondents  in  which  potatoes  were  sold,  an 
article,  namely  some  potatoes,  in  respect  whereof  a  toll  is  by  the 
said  Act  authorized  to  be  taken  in  the  market  place. 

An  information  was  laid  against  him  by  one  William  Prowse,  an 
inhabitant  of  Torquay,  and  an  owner,  but  not  an  occupier,  of  shops 
in  the  said  town.  None  of  the  proceedings  against  the  appellant 
were  authorized  by  the  Torquay  Market  Company.  The  informa- 
tion was  heard  before  three  magistrates  of  Devonshire  on  7th 
August:  and  it  was  objected,  on  behalf  of  the  appellant,  that 
the  magistrates  had  no  jurisdiction,  under  the  Torquay  Market  Act, 
1852,  to  convict  any  one  for  a  breach  of  the  provisions  of  the  said 
Act,  or  to  inflict  any  penalties  authorized  by  the  said  Act,  except 
where  the  proceedings  for  the  recovery  of  penalties  were  authorized 
by  the  Torquay  Market  Company,  which,  it  is  admitted,  the 
proceedings  against  the  appellant  were  not. 

The  magistrates  convicted  Hicks  of  an  ofFence  against  the  31st 
section  of  the  Torquay  Market  Act,  above  recited,  and  sentenced 
him  to  forfeit  the  sum  of  Is.,  and  12s.  for  costs.     ♦     ♦     ♦ 
i  635  ]  Against  this  conviction  Bichard  Hicks  appealed  to  the  Quarter 

Sessions  of  Devonshire  held  on  the  17th  October,  1864.  Notice  of 
appeal  was  served  upon  the  justices  who  had  signed  the  conviction, 
and  upon  the  informer  William  Prowse. 

(1)  Soe  post,  p.  660,  note. 
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The  case  set  out  the  notice,  \frhich  stated :  ''  that  the  grounds  of 
such  appeal  are  as  follows :  First,  that  the  said  conviction  was 
wrong  and  illegal,  inasmuch  as  the  proceedings  before  you  were 
not  instituted  by  the  Torquay  Market  Company,  and  that,  conse- 
quently, you,  the  said  justices,  had  no  power  or  authority  to 
proceed  to  hear  the  complaint  of  the  said  William  Prowse,  or  to 
award  the  said  conviction,  or  make  the  said  order ;  Second,  that 
the  said  conviction  is,  upon  the  face  thereof,  bad  and  insufficient 
in  law." 

The  justices  did  not  appear  in  support  of  the  conviction  at  the 
Quarter  Sessions.  Counsel  appeared  on  behalf  of  the  informer 
William  Prowse,  and  on  behalf  of  Richard  Hicks.  And,  after  hear- 
ing the  appellant's  counsel  and  the  counsel  for  the  respondents,  the 
Sessions  ^confirmed  the  conviction,  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench  upon  a  case  to  be  submitted  to  them.  It 
was  agreed  that  the  Torquay  Market  Act,  1852,  and  the  Torquay 
Market  Act,  1849,  should  be  referred  to  and  considered  as  parts  of 
the  case  (l). 


Reg. 
Hicks. 


[  *636  ] 


(1)  The  clauses  of  these  two  Acts, 
material  to  the  argument,  are  as 
follows. 

Stat  12  &  13  Vict.  c.  Ivi.  is  entitled 
"  An  Act  for  regulating  and  main- 
taining markets  in  the  town  of  Tor- 
quay in  the  county  of  Devon,  and  for 
constructing  convenient  market  places 
therein.*' 

Sect  1  recites  that  the  town  of  Tor- 
quay, in  the  parish  of  Tormoham,  in 
Devonshire,  and  the  neighbourhood, 
has  greatly  increased  in  population  &c 
"  And  whereas  a  market  has  for  many 
years  past  been  held  in  the  said  town 
for  the  sale  of  meat,  fish,  poultry, 
eggs,  butter,  fruit,  vegetables,  and 
other  oommoditios:  And  whereas  the 
market  place  where  the  said  market  is 
held  is  unfit  for  the  wants  of  the  said 
town,  and  it  would  be  of  great  benefit 
and  advantage  to  the  said  town  and 
the  neighbourhood  thereof  if  the  said 
market  were  placed  on  a  permanent 
footing,  with  proper  rules  and  regula- 
tions for  conducting  and  managing  the 
same,  and  if  one  or  more  new  market 
place  or  market  places  were  provided 
iirithin  the  said  town,  and  if  the  said 
market  was  removed  to  and  held  in 


and  upon  such  new  market  place  or 
market  places."  The  section  then 
incorporates  the  Companies  Clauses 
Consolidation  Act,  1845,  the  Lands 
Clauses  Consolidation  Act,  1845,  the 
Markets  and  Fairs  Clauses  Act,  1847, 
*' except  so  far  as  the  same  shall 
be  expressly  varied  by  this  Act,  or 
shall  be  inapplicable  or  repugnant 
thereto."    *    «    « 

Sect  22  enables  the  Company  to 
provide  slaughter  houses. 

Sect  24  enacts  that,  after  sufficient 
slaughter  houses  are  provided,  and 
certain  notice  thereof  published,  if  any 
person  shall,  so  long  as  the  Company 
provide  sufficient  slaughter  houses, 
slaughter  elsewhere,  within  the  town, 
"he  shall  be  liable  to  a  penalty  not 
exceeding  5/.  for  every  such  offence.*' 

Sect  27  enacts:  *'That  after  the 
said  market  place  or  market  places 
shall  be  opened  for  public  use  every 
person,  other  than  a  person  being  a 
licensed  hawker,  or  a  person  hawking 
or  selling  within  the  said  limits  any 
fish,  eggs,  or  fruit,  or  selling  fish  by 
wholesale  from  any  vessel  or  boat 
alongside  of  the  quays  in  Torquay, 
and  delivering   the    same  upon  the 
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Reg.  The  question   for   the  opinion 

Hicks.       magistrates  could  legally  proceed 

r  fi^7  1 

quays  when  sold,  who  shall  sell  or 

expose  for  sale  in  any  place  within  the 

said  limits  other    than    in    the  said 

market  place  or  market  places,  or  in 

his  own  dwelling  place  or  shop,  anj' 

article  or  articles  in  respect  of  which, 

or   of    the    shed,   stall,   bulk,   block^ 

trestle,  bench,  table,  standing  place, 

or  station  used  or  occupied  in  the  said 

market  place  or  market  places  for  the 

sale  or  exposure    for    sale    whereof, 

stallages,  rents,  or  tolls  are  by  this  Act 

authorized  to  be  taken,  shall  for  every 

such  offence  be  liable  to  a  penalty  not 

exceeding  40«."     *    *    * 

Sect.  28  enacts  that,  if  any  person 
to  whom  fish  shall  have  been  so 
delivered  on  the  quay  shall  for  two 
[  *639,  n.  J  foul's  neglect  or  refuse  to  remove  it, 
"  he  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  40«.'* 

Sect.  29  enables  the  Company  to 
demand  stallages,  rents  and  tolls  for 
using  of  any  stand,  stall,  &c.  in  the 
market  place,  '*  or  bringing  into  such 
market  place  or  market  places,  or 
buildings  or  ground,  any  marketable 
commodity,  provisions,  articles,  or^ 
things  specified  in  the  Schedule  (B.)  to 
this  Act  annexed." 

Sect.   30  enables  the  Company  to 
demand  tolls  from  persons  slaughter- 
ing cattle  in  the  slaughter  houses  of 
the  Company.    *    *    * 
[  638,  n.  ]  Stat.   15  &   16  Vict.  c.  cxxxviii.  is 

entitled  "  An  Act  for  the  better  estab- 
lishment of  a  market  at  Torquay  in 
the  county  of  Devon,  and  for  other 
purposes." 

Sect.  1  recites  several  provisions  of 
the  Torquay  Market  Act,  1849,  and 
that,  in  certain  particulars  mentioned, 
the  Company  have  fulfilled  the  pro- 
visions thereof;  that  it  is  expedient 
that  they  should  have  certain  ]X)wers 
as  to  constructing  a  market  instead  of 
the  provisions  in  the  former  Act,  **  and 
that  the  powers  and  provisions  of  the 
recited  Act  be  in  other  respects 
enlarged  or  otherwise  amended ;  '* 
that,  to  avoid  inconveniences  ansing 
from  Acts  relating  to  the  same  under- 


of  the  Court  is:  Whether  the 
to  adjudicate  and  convict  upon 

taking,  *'it  is  expedient  that  the 
recited  Act  be  repealed,  and  that  some 
of  the  powers  and  provisions  thereof 
be  amended  and  re-enacted  or  oon- 
tinued  by  this  Act."     «    ♦    « 

Sect.  3  incorporates  the  Companies 
Clauses  Consolidation  Act,  1845,  the 
Lands  Clauses  Consolidation  Act, 
1845,  and  the  Markets  and  Fairs 
Clauses  Act,  1847,  except  so  far  as 
"expressly  except.ed  or  altered  by  any 
of  the  provisions  of  this  Act."    *    *    * 

Sect.  6  repeals  the  Torquay  Market 
Act,  1849.     *    *    * 

Sect.  31  is  set  out  in  the  body  of  the 
case. 

Sect.  32  enacts:  <<That  the  sale  of 
fish  by  wholesale  from  any  boat  or 
♦vessel  alongside  of  the  quay  at  Tor- 
quay shall  be  limited  to  such  place  or 
places  only  as  the  harbour  master  for 
the  time  being  of  Torquay  shall 
appoint." 

Sect.  33  enacts:  '*That  the  person 
to  whom  any  such  fish  is  delivered  on 
the  quay  shall  forthwith  remove  the 
same  therefrom;  and  if  any  such 
person  shall,  for  the  space  of  two 
hours  after  any  such  fish  have  been 
so  delivered,  refuse  or  neglect  so  to 
remove  the  same,  he  shall  for  every 
such  offence  forfeit  and  pay  to  the 
Company  any  sum  not  exceeding  40«. ; 
and  the  Company  may  from  time  to 
time  sell  and  dispose  of  all  such  fish  as 
shall  not  have  been  removed  within 
the  period  aforesaid." 

Sect.  34  enacts:  *'That  the  Com- 
pany may  from  time  to  time  maintain 
and  improve  their  existing  slaughter 
houses  at  or  near  Upton,  and  provide, 
maintain,  and  improve  such  other 
slaughter  houses  on  their  lands  at 
CJpton,  or  within  one  quarter  of  a  mile 
thereof,  as  shall  from  time  to  time  be 
sufiicient  for  slaughtering  for  the 
supply  of  the  parish  of  Tormoham." 

Sect.  35  enacts:  *'That  so  long  as 
the  Company  maintain  their  said 
slaughter  houses,  and  so  long  as,  after 
having  published  twenty-one  days' 
notice  of  the  same  being  ready  for 
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the  information  of  William  Frowse,  being    *sach  inhabitant  and        Bkg. 
owner  of  property  in  Torquay  as  aforesaid,  and  not  being  a  person       hicks. 
authorized  to  take  any  proceedings  by  the  Torquay  Market  Com-       [  '638  ] 
pany  for  the  *recovery  of  penalties  under  the  Slst  section  of  the       [  *639  ] 
Torquay  Market  Act,  1862.     If  the  Court  should  be  of  opinion  that 
the  magistrates  could  legally  proceed,  then  *the  conviction  and  the       [  *640  ] 
judgment  of  the  Court  of  Quarter  Sessions  are  to  be  confirmed :  but, 
if  the  Court  should  think  that  the  magistrates  could  not  legally 
proceed,  then  the  conviction  and  the  judgment  of  the   Court  of 
Quarter  Sessions  are  both  to  be  quashed. 
The  case  was  argued  in  this  Term  (l).  [  641  J 

Coleridge  for  the  appellant : 

Sect.  81  of  the  Torquay  Market  Act,  1852,  is  directed  only  to  the 
preventing  of  contraventions  of  the  monopoly  of  the  Torquay 
Market  Company.  The  money  is  to  be  forfeited  and  paid  to  the 
Company.  The  object  is  to  secure  their  stallage,  rent  and  toll,  and 
the  demand  for  their  sheds,  stalls,  &c.  Sect.  86  in  like  manner 
protects  their  slaughter  houses;  and  there,  and  in  sect.  86,  as  well 
as  in  sect.  81,  the  forfeiture  and  payment  for  infringement  are  to 
go  to  the  Company. 

(Lord  Campbelij,  Ch.  J. :  The  Torquay  Market  Act,  1849,  recites 
that  the  proposed  market,  with  its  rules,  **  would  be  of  great  benefit 

public  use,  the  Company  maintain  wilfully  offend  against  the  same,  shall 
other  sufficient  slaughter  houses,  no  for  every  such  offence  forfeit  and  pay 
person  shall  slaughter  or  dress  for  sale  to  the  Company  any  sum  not  exceed- 
any  cattle  at  any  place  within  the  ing  5/."  *  *  * 
limits  of  this  Act,  other  than  in  one  of  Sect.  38  enacts  :  "  That  the  Com- 
the  slaughter  houses  provided  hy  the  pany  shall  from  time  to  time  demand 
Company ;  and  if  any  person  during  and  take,  from  any  person  occupying 
such  time  as  aforesaid,  shall  slaughter  or  using  any  shed,  stall,  station,  or 
or  dress  for  sale  any  cattle  at  any  place  other  place  or  convenience  in  the 
within  those  limits,  other  than  in  one  market  place,  or  bringing  into  or  upon 
of  such  slaughter  houses,  he  shall  for  ♦the  market  place  any  marketable  [  *640,  ».  ] 
overy  such  offence  forfeit  and  pay  to  the  commodity  or  thing  specified  in  the 
Company  any  sum  not  exceeding  oi"  Schedule  (B.)  to  this  Act  annexed, 
Sect  36  enacts:  *'That  the  Com-  such  stallages,  rents,  and  tolls  as  the 
pany  may  from  timo  to  time  make  and  Company  from  time  to  time  appoint, 
publish  bye-laws  an<l  regulations  with  not  exceeding  the  several  stallages, 
respect  to  the  removal  and  disposal  of  rents,  and  tolls  specified  in  that 
all  the  f»ffal  and  other  refuse  of  the  schedule."  *  *  * 
slaughter  houses  within  the  limits  of  (1)  January  24th.  Before  Jjord 
this  Act ;  and  every  perwm  who,  after  Campbell,  Ch.  J.,  Coleridge,  Wight- 
tho  publication  by  the  Company  of  man  and  Crompton,  J  J.  Coleridge, 
any  such  bye-law  or  regulation,  shall  J.  left  the  Court  during  the  argument. 
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Beo.        and  advantages  to  the  said  town."    May  not  the  collecting  of  the 
Hicks.       vendors  into  one  known  place  be  a  pablic  object  ?) 

In  the  Torquay  Market  Act,   1849,  the  penalties  are   imposed 
generally ;  under  that  Act  perhaps  they  might  have  been  recovered 
without  the  sanction  of  the  Company.    Each  Act  incorporates  the 
Lands  Glauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  sect  139 
of  which  gives  penalties  and  forfeitures,  when  not  otherwise  pro- 
vided for,  half  to  the  informer  and  half  to  the  poor  rate  of  the 
parish  :  that  would  operate  under  the  Torquay  Market  Act,  1849, 
but  not  under  the  Torquay  Market  Act,  1852.    The  change  of 
[  642  ]       enactment   cannot  have  been  unintentional.     *     *    In  Rex  v. 
Corden  (i)  a  party  was  convicted,  under  stat.  5  Geo.  III.  c.  14,  of 
taking  fish ;  and  the  conviction  was  quashed  because  it  did  not 
appear  that  it  was  made  on  the  complaint  of  tho  owner,  or  that  the 
fishing  was  without  the  owner*s  consent ;  the  Court  pointing  ont 
that  the  penalty  was  given  to  the  owner.     The  propriety  of  that 
decision  was  recognized  in  Seth  Twner^a  case  (2)  and  in  Rex  v. 
Daman  (8). 

(Lord  Campbbll,  Ch.  J. :  The  questions  in  those  cases  were 
either  as  to  a  mere  private  right,  or  as  to  the  duties  of  servants  to 
masters.) 

But  it  was  held  that  the  right  was  shown  to  be  private  by  the 
penalty  being  given  to  the  owner. 

(Lord  Campbell,  Ch.  J. :  Might  not  a  householder  of  Torquay 
have  an  interest  in  objecting  to  the  use  of  any  slaughter  houses, 
although  not  nuisances,  except  those  maintained  under  the  Act? 

CoLBRTDOB,  J. :  Might  the  statutory  right  to  enforce  the  penalty 
be  confined  to  the  Company,  other  parties  being  entitled  to  com- 
plain of  the  violation  of  the  Act,  but  not  to  demand  the  infliction  of 
the  penalty  ?) 

1  *643  ]  Such  a  distinction  might  ^perhaps  exist :  but  on  that  view  this 
conviction  is  bad.  The  monopoly  may,  in  many  instances,  indivi- 
dually benefit  the  public :  but  the  specific  mode  of  protecting  it  is 
confined  to  the  Company.  The  Company  might  decline  to  accept 
the  penalty  :  how  could  it  then  be  enforced  ? 

(1)  4  Burr.  2279.  (3)  2  B.  &  AW.  378. 

(2)  9  Q.  B.  80. 
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(Lord  Campbell,  Ch.  J. :  That  argument  might  equally  well  be        rbg. 
urged  where  half  of  the  penalty  goes  to  the  informer  and  half  to  the       higks. 
parish.) 

jS.  Carter,  contra: 

The  argument  on  the  other  side  treats  the  Act  under  which  the 
conviction  is  made  almost  as  a  private  Act ;  but  it  is  public  by 
Stat.  IS  &  14  Vict.  c.  21,  s.  7. 

(Lord  Campbell,  Ch.  J. :  That  indicates  merely  the  way  in  which 
it  is  to  be  noticed  by  the  Court :  the  operation  of  the  Act  is  not 
affected.) 

A  general  object  of  the  Act  is  clearly  the  comfort  of  the  inhabitants 

of  Torquay.    The  protection  of  the  Company  is  also  included :  but 

that  both   objects  have  been  in  view  appears  from  comparing 

sect.  SI  of  the  later  Act,  on  which  the  conviction  has  been  made, 

with  the  corresponding  section,  the  27thy  of  the  earlier  Act,  which 

contains  provisions   expressly  directed  against  modes  of  selling 

inconsistent  with  the  convenient  use  of  the  streets.    The  provisions 

as  to  the  removal  of  fish  from  the  quay,  in  sect.  33,  as  to  the 

slaughtering  of  cattle,  in  sect.  35,  as  to  the  removal  of  offal,  in  sect.  86, 

are  all  directed  to  the  preservation  of  the  public  health.     *     * 

Where  there  is  an  aggrieved  party,  the  rule  insisted  upon  on  the 

other  side  is  reasonable.    Such  is  the  case  *of  the  owner  of  a  fishery,       [  *6U  ] 

under  stat.  5  Geo.  IIL  c.  14,  which  was  directed  to  the  preservation 

of  private  property;    and  this  explains  the  decisions  in  Hex  v. 

Corden  (1)  and  Hex  v.  Daman  (2).     ♦     *     In  Hex  v.  Daman  (2)  it  was 

pointed  out  from  the  Bench  that  the  owner  might  bring  an  action 

for  the  penalty:  so  that,  if  the  information  by  a  stranger  were 

allowed,  the  defendant  might  be  oppressed  by  two  proceedings. 

Here  the  Company  can  bring  no  action. 

(Cbompton,  J. :  It  may  be  said  that,  if  the  right  were  only  in  the 
Company,  they  might  release  it. 

Lord  Campbell,  Ch.  J. :  That  strikes  me  as  a  very  powerful  argu- 
ment :  the  Company  might  license  all  subjects  to  evade  the  Act. 

WiGHTMAN,  J. :  The  language  of  sect.  31  is  "  forfeit  and  pay  to 
the  Company,"  not  "forfeit"  generally.) 

(1)  4  Burr.  2279.  (2)  2  B.  &  Aid.  378. 
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Reg.  *  *  Further,  sect.  52(1)  of  the  Markets  and  Fairs  Clauses  Act, 
Hicks.       1847  (10  &  11  Vict.  c.  14),  and  sects.  136, 189  of  the  Lands  Clauses 

Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  both  of  which  statutes 
t  'Gis  ]       are  incorporated  in  the  Torquay  Market  Act,  1852,  enable  *any 

person  to  inform,  and  give  the  penalty  to  the  informer  and  the 

overseers  of  the  parish. 

(Lord  Campbbll,  Ch.  J. :  How  is  that  argument  met  on  the 
other  side  ? 

Coleridge :  These  provisions  do  not  apply  where  there  is  an 
express  enactment  as  to  the  penalties.)     *    *    * 

Cur.  ode,  vulL 

Lord  CAMPSfiLL,  Ch.  J.  now  delivered  the  judgment  of  the  Court: 

On  carefully  considering  the  81st  section  of  stat.  1 5  &  16  Vict, 
c.  cxxxviii.,  on  which  this  conviction  proceeds,  it  appears  to  be 
framed  solely  and  exclusively  for  the  protection  and  benefit  of  the 
Torquay  Market  Company.  They  were  to  construct  a  new  market 
place,  with  all  necessary  buildings,  approaches,  works  and  con- 
veniences ;  and  they  were  empowered  to  purchase,  take  and  use 
such  lands,  described  in  the  schedule  to  the  Act,  as  they  should 
deem  necessary  for  the  purposes  of  the  Act :  and  this  new  market 
place  was  to  be  the  only  market  place  within  the  parish  of 
Tormoham.  In  recompense,  the  Company  are  authorized  to 
demand  and  take  from  all  persons  using  any  shed,  stall,  or  other 
convenience  in  the  market  place,  or  bringing  commodities  into  the 
market  place  for  sale,  stallages,  rents  and  tollsj  not  exceeding  those 
specified  in  a  schedule  to  the  Act.  To  insure  to  the  Company  a 
suitable  return  for  their  outlay,  sect.  81  enacts:  ''That  after  the 
[  *646  ]  market  place  constructed  under  this  Act  is  opened  for  public  *use, 
every  person,  other  than  a  licensed  hawker "  (with  certain  other 
exceptions),  ''  who  shall  sell  or  expose  for  sale  at  any  place  within 
the  parish  of  Tormoham,  other  than  in  the  market  place  or  in  his 
own  dwelling  place  or  shop,  any  article  in  respect  whereof  auy 
stallage,  rent,  or  toll  is  by  this  Act  authorized  to  be  taken  in  the 
market  place,  or  for  the  sale  or  exposure  for  sale  whereof  in  the 
market  place,  any  shed,  stalli  station,  or  other  place  or  convenience 
shall  be  used,  occupied,  appointed,  or  appropriated,  shall  for  every 

(1)  Wliich,  as  to  penalties,  inoorpo-      tion  Act,  1845.    See  8  &  9  Vict.  c.  20, 
rates  the  Bailways  Clauses  CoiisoUda-      ss.  145,  150. 
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such  offence  forfeit  and    pay    to    the   Company    any  sum    not         Reo. 
exceeding  40«."  Hicks. 

This  enactment  is  not  for  the  benefit  of  the  inhabitants  of 
Torquay,  nor  of  licensed  hawkers,  but  merely  for  the  benefit  of 
the  Company,  that  they  may  be  reimbursed  the  expense  they  have 
incurred  in  purchasing  the  new  market  place,  and  erecting  sheds, 
stalls,  stations,  and  other  conveniences  thereon. 

We  are  not  called  upon  to  decide  how  other  penalties  created  by 
other  sections  of  the  Act  of  Parliament,  for  not  removing  fish  from 
the  quay,  for  slaughtering  cattle  in  places  within  the  parish  other 
than  the  slaughter  houses  to  be  erected  under  the  Act,  or  for 
nuisances  with  respect  to  offal,  may  be  recovered :  but  we  are  of 
opinion  that  the  penalty  under  sect.  31  cannot  be  recovered  except 
upon  an  information  laid  with  the  authority  of  the  Company.  For 
this  Hex  v.  Coi'deii  (^)  is  an  express  authority,  a  decision  resting  on 
principle,  and  always  considered  good  law. 

The  rule  must  therefore  be  made  absolute  for  quashing  the 

conviction. 

m  Conviction  quaahed. 

EEG.  V.  INHABITANTS  of  HALIFAX.  1855. 

(4  El.  &  Bl.  647—655 ;  S.  0.  24  L.  J.  M.  C.  65 ;  1  Jur.  N.  S.  181 ;  3  W.  E.  239 ;        •^«»;_26. 
3  C.  L.  11.  843  ;  24  L.  T.  O.  S.  269.)  |-  ^.47  -j 

On  appeal  ogaiust  an  order  of  removal  of  a  pauper  widow,  the  appellants 
set  up  a  settlement  of  the  pauper's  late  husband  in  the  removing  parish,  by 
estate,  by  marriage  of  the  husband  with  the  pauper,  she  being  at  the  time  of 
the  maniage  (as  stated  in  the  ground  of  appeal)  possessed  of  a  cottage  **  for 
a  certain  term  of  years  then  unexpired,  or  as  tenant  thereof  from  year  to 
year,  under  a  yearly  or  other  renting,"  and  residence  thereon  for  forty  days. 

The  Sessions  affiimed  the  settlement  by  estate,  and  discharged  the  order, 
subject  to  a  case  iu  which  it  was  stated  that,  at  the  time  of  the  marriage, 
she  had  been,  and  was  then,  '*  living  as  a  tenant "  of  the  cottage,  and  that 
she  and  her  husband  lived  there,  after  the  man*iage,  for  upwards  of  a  year. 
That  the  pauper  was  called  as  a  witness  for  the  respondents,  but  was  not 
aeked,  by  either  party,  on  what  terms  she  held  the  cottage.  The  case  left 
to  the  Court,  whether  the  evidence  **  was  suflicient  to  establish  the  settle- 
ment by  estate  ** : 

Held,  that  there  was  evidence  from  which  the  Sessions  might  infer  that 
the  wife  held,  before  the  marriage,  for  a  term  of  years  or  from  year  to  year. 
Order  confirmed. 

And  sernblt  that,  if  she  had  holden  only  as  tenant  at  will,  the  residence  of 
the  husband  for  forty  days  without  a  determination  of  the  will  would  have 
confeiTed  a  settlement  by  estate  upon  him. 

On  appeal  against  an  order  of  justices  removing  Maria  Law  from 
the  township  of  Halifax  in  the  borough  of  Halifax  to  the  township 

(1)  4  BuiT.  2279. 
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Rbo.  of  Southowram,  both  in  the  West  Biding  of  Yorkshire,  the  Sessions 
iMUABi-  discharged  the  order,  subject  to  the  opinion  of  this  Court  on  a  case 
Hajlif^     in  substance  as  follows. 

The  fifth  ground  of  removal  stated  that  Maria  Law,  the  pauper, 
was  the  widow  of  John  Law,  who  died  eleven  years  ago ;  and  that 
she  had  done  no  act  since  his  death  to  gain  a  settlement. 

The  sixth  ground  stated  that  the  settlement  of  the  said  John  Law 
was  in  Southowram,  by  birth  and  parentage. 

In  the  grounds  of  appeal,  the  birth  settlement  of  John  Law  was 
traversed ;  and  the  seventh  ground  of  appeal  stated :  "  that,  in  or 
about  the  year  1880,  the  said  Maria  Law,  being  possessed  of  a 
cottage  or  dwelling-house  situate  and  being  in  the  township  of 
Halifax,  for  a  certain  term  of  years  then  unexpired,  or  as  tenant 
[  ♦648  ]  thereof  from  *year  to  year,  under  a  yearly  or  other  renting,  inter- 
married with  the  said  John  Law ;  and  the  said  John  Law  thereby 
became  and  was  possessed  of  the  said  cottage  or  dwelling  house,  or 
of  an  estate  or  interest  therein,  in  right  of  his  said  wife.  And  that, 
after  his  said  marriage,  and  whilst  he  was  so  possessed  of  the  said 
cottage  or  dwelling-house,  or  of  such  estate  or  interest  therein  as 
aforesaid,  the  said  John  Law  resided  and  slept  for  forty  days  in 
the  township  of  Halifax,  whereby  he  gained  a  settlement  in  the 
said  township  of  Halifax.''  At  the  trial  of  the  appeal,  the  birth 
settlement  of  John  Law  in  Southowram  was  proved.  And  it 
appeared  that,  when  he  was  married  to  Maria  the  pauper,  she  had 
been  and  was  then  living  as  a  tenant  of  a  cottage  cellar  at  Halifax. 
And  that  Maria  and  John  Law  lived  there  together,  after  their 
marriage,  for  upwards  of  a  year.  Maria  Law  was  called  by  the 
respondents  for  the  purpose  of  proving  other  grounds  of  removal  : 
but  the  counsel  for  the  appellants  did  not,  on  cross-examination, 
ask  her  on  what  terms  she  held  the  cottage  cellar.  On  this  evidence, 
the  counsel  for  the  appellants  submitted  that  the  settlement  by 
estate  set  up  in  the  seventh  ground  of  appeal  was  proved,  con- 
tending that  the  evidence  of  the  occupation  of  the  cottage  cellar 
by  Maria  Law  was  su£Scient  evidence  of  a  yearly  tenancy  by  her. 

The  Sessions  ordered  the  order  of  removal  to  be  discharged, 
subject  to  the  opinion  of  the  Court  of  Queen's  Bench  ''  upon  the 
question :  whether  the  evidence  given  at  the  trial  was  sufficient  to 
establish  the  settlement  by  estate  set  up  in  the  seventh  ground  of 
appeal.  If  the  Court  of  Queen's  Bench  should  be  of  opinion  that 
the  evidence  was  sufficient,  then  the  said  order  of  the  Court  of 
[  *u\i  ]       Quarter  Sessions  to  be  affirmed  ;  and,  if  it  should  be  ♦of  opinion 
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that  the  evidence  was  not  safflcient,  then  the  order  of  the  Quarter         Keg. 
Sessions  to  he  reversed,  and  the  order  of  removal  to  be  confirmed."      inhAbi- 
The  case  was  argued  on  an  earlier  day  in  this  Term  (i).  halJfax 

Over  end  and  Matde,  in  support  of  the  order  of  Sessions  i 

The  attempt  on  the  part  of  the  respondents  is  to  obtain  a  review 
of  the  decision  of  the  Sessions  on  the  weight  of  evidence. 

(Lord   Campbell,   Gh.    J. :    They  say  that  the   Sessions   have 
decided  without  any  evidence.) 

The  question  submitted  to  the  Court  is,  whether  ''  the  evidence 
given  at  the  trial  was  sufficient.**  But  suppose  the  question  to  be 
whether  there  was  any  evidence.  Occupation  for  more  than  a  year 
is  shown. 

(LoED  Campbell,  Ch.  J. :  How  does  that  show  a  tenancy  ?) 

The  Sessions  were  entitled  to  draw  that  inference  of  fact:  the 
appellants  had  only  to  establish  a  tenancy  lasting  for  forty  days. 

(Lord  Campbell,  Ch.  J. :  A  tenancy  for  forty  days  during  which 
he  could  not  be  removed.) 

The  Court  will  treat  this  case  as  the  case  of  Hex  v.  St.  Andretv  the 

Great,  Cainbiidge  C-^),  was  treated.     There  it  was  made  a  question  of 

fact,  at  Sessions,  whether  there  was  a  hiring  and  service  for  a  year  in 

the  appellant  parish :  and,  the  Sessions  having  decided  in  favour 

of  the  settlement,  subject  to  the  opinion  of  this  Court,  upon  a 

statement  of  the  facts,  whether  a  settlement  by  hiring  and  service 

was  gained  in  the  parish,  this  Court  affirmed  the  decision ;  Baylby,  J. 

saying :  "  Upon  the  ground,  therefore,  that  if  there  be  premises 

to  warrant  the  Sessions  in  the  conclusion  to  which  they  have  come, 

it  is  not  for  this  *Court  to  say  that  they  have  come  to  a  wrong       [  ♦GoOJ 

conclusion  upon  a  question  of  fact,  we  think  that  their  decision  in 

this  case  ought  not  to  be  disturbed.*' 

(Lord  Campbell,  Ch.  J. :  You  will  piobably  say  that,  if  there 
was  only  an  estate  at  will,  still,  till  the  will  was  determined,  the 
party  could  not  be  removed.) 

That  would  be  so. 

(I)  Before  Lord  Campbell,  Ch    J.,  (2)  8  B.  &  C.  664. 

lYightman  and  Crompton,  J  J. 

B.R. — VOL.  XCIX.  V'\ 
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Riq.  (Crompton,  J. :  If  a  landlord  sued  his  tenant  in  ejectment,  and 

iNHABi-      i^  appeared  that  the  tenant  had  held  for  a  year,  it  would  seem 
TAifTs  OP     strange  to  say  that  no  proof  of  notice  was  necessary.) 

Suppose  the  wife  tenant  from  year  to  year,  which  the  Sessions 
might  reasonably  infer  from  the  facts,  the  husband  took  an  interest 
by  operation  of  law  which  would  continue  beyond  the  forty  days. 
In  Doe  d.  Martin  v.  Watts  {I)  Lord  Ken  yon  said:  "So  long  ago 
as  the  time  of  the  Year  Books  it  was  held  that  a  general  occupation 
was  an  occupation  from  year  to  year,  and  that  the  tenant  could  not 
be  turned  out  of  possession  without  reasonable  notice  to  quit.  That 
rule  has  always  prevailed  since." 

Pickering  and  A.  J.  Johnston,  contra  : 

The  appellants  had  to  prove  an  interest  in  the  wife  wliich  would 
pass  to  her  husband  and  make  him  irremoveable  for  forty  days. 

(Lord  Campbell,  Ch.  J. :  Is  it  not  enough  if  they  show  facts 
from  which  such  an  interest  mij^ht  be  inferred,  and  no  contradiction 
is  offered  ?) 

The  inference  cannot  be  said  to  arise  when  the  facts  may  be 
accounted  for  upon  several  other  suppositions.  *  *  If  the  wife 
[  'esi  ]  *here  held  for  a  week,  determinable  upon  a  week's  notice,  the 
husband  would  not  be  irremoveable  after  the  expiration  of  the 
notice.  If  the  wife  was  merely  tenant  at  will,  the  husband  would 
not  be  more;  and  he  then  might  be  removed  at  any  moment: 
Richardson  v.  Langridge  f^),  where  Heath,  J.  shows  that  the 
presumption  that  a  general  hiring  is  for  a  year  arises  from  the 
universal  custom.  So  annual  or  quarterly  payment  of  rent  is 
evidence  of  a  tenancy  from  year  to  year ;  but,  without  some  such 
circumstance,  mere  occupation  proves  no  such  tenancy :  Doe  d. 
Hidl  V.  Wood  (8),  Right  d.  Flower  v.  Darby  (4). 

(WiGUTMAN,  J.  referred  to  Doe  d.  Cates  v.  SomerdUe  (5).) 

That  case  rests  merely  on  the  principle  that  a  tenancy,  once  shown 
to  exist,  is  presumed  to  continue  on  the  same  terms  as  before. 

(Lord  Campbell,  Ch.  J. :  Would  the  husband  here  have  been 
removable  the  day  after  the  marriage  ?) 

(1)  4  B.  R.  387  (7  T.  B.  83).  (4)  1  E.  B.  1(59  (1  T.  B.  159). 

(2)  13  B.  B.  570  (4  Taunt.  128).  (6)  6  B.  &  C.  126. 

(3)  69  B.  B.  781  (14  M.  &  W.  682). 
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He  would.     *     *     Mere  occupancy  would  give  no  irremoveability ;  Reg. 

iior  is  it  sufficient  to  show  an  equivocal  possession  explainable  on  inhajbi. 
dififerent  suppositions  of  fact:  Hex  v.  Great  Glenn  (]). 


TANT8  OP 

Halifax. 


(Crompton,  J. :  If  I  want  to  prove  a  seisin  in  fee,  and  show  a 
single  receipt  of  rent,  that  is  prima  Jack  evidence,  though  explain- 
able upon  many  other  suppositions.) 

That  is  because  the  legal  presumption  is  in  favour  of  u  seisin  in  fee  : 
here  no  presumption  exists  either  way. 

(Lord  *Campbell,  Ch.  J. :  The  case  shows  that  there  was  some       [  *652  ] 
tenancy  :  might  not  the  Sessions  infer  the  nature  of  it  against  you 
from  your  not  going  into  further  proof  ? 

WiGHTMAN,  J. :  If  it  was  shown,  at  Nisi  Prius,  that  a  tenancy  of 
some  sort  existed,  might  not  the  Judge  desire  the  jury  to  infer, 
from  the  conduct  of  the  parties,  what  the  tenancy  was  ?) 

Cur.  adv.  viUt. 

Lord  Gampbbll,  Gh.  J.,  now  delivered  the  judgment  of  the  Court  : 

The  question  in  this  case  was,  whether  John  Law,  the  husband 
of  the  pauper,  had  gained  a  settlement  by  residing  forty  days  on  a 
tenement  which  had  become  his  by  marriage.  Evidence  was  given 
that  Maria  Law,  before  and  at  the  time  of  her  marriage,  had  been 
and  was  living  as  a  tenant  of  the  tenement ;  and  that,  after  the 
marriage,  she  and  her  husband  lived  there  together  for  upwards  of 
a  year.  Neither  party  inquiring  further  into  the  particulars  of  the 
settlement,  the  Sessions  came  to  the  conclusion  that  the  husband 
of  the  pauper  acquired  by  his  marriage  such  an  estate  as  that,  by 
residence  thereon  for  forty  days,  he  acquired  a  settlement. 

It  was  argued  that  it  was  necessary  to  show  that  there  was  a 
tenancy  for  such  a  term  as  would  necessarily  last  forty  days :  that 
the  tenancy,  in  the  absence  of  proof  of  the  demise  and  of  the  dura- 
tion of  the  term,  must  be  taken  to  be  a  tenancy  at  will,  only  ;  that 
no  tenancy  from  year  to  year,  or  for  a  period  as  long  as  forty  days, 
could  be  assumed :  that  there  was  no  evidence  from  which  the 
Sessions  were  at  liberty  to  find  a  larger  tenancy  than  a  mere 
tenancy  at  will :  and  that,  as  the  landlord  could  *at  any  moment 
have  determined  the  tenancy  at  will,  the  party  was  not  irremoveable 
for  the  forty  days. 

(1)  5  13.  &  Ad.  18S. 
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Reg.  We  are  by  no  means  prepared  to  agree  with  the  latter  part  of  this 

iNMABi-  argument :  and,  if  it  were  necessary,  and  the  form  of  the  notice 
of  appeal  had  admitted  of  such  a  case  being  set  up»  we  should  have 
considered  whether  the  acquiring  such  an  estate  at  will  by  marriage, 
when  no  determination  of  the  will  took  place,  might  not  have  been 
as  available  as  acquiring  any  other  determinable  estate. 

Whilst  the  landlord  does  not  determine  his  estate,  the  tenant 
would  seem  irremoveable  by  the  parish  officers :  and  the  distinction, 
in  i>rinciple,  is  not  clear  between  the  power  to  determine  the  estate 
at  will  and  the  power  to  take  advantage  of  a  forfeiture,  which 
probably  would  not  (if  unexercised)  be  held  to  prevent  the  party 
being  irremoveable  within  the  rule  by  the  parish  officers.  In  Hex 
V.  Great  Glenn  (1),  which  was  relied  on  by  Mr.  Pickenug^  the 
question  was,  whether  the  widow  took  an  estate  from  her  husband 
by  the  administration,  or  was  residing  during  the  forty  days  in  her 
own  right  under  a  lease  at  will  taken  by  her.  Neither  an  estate 
from  year  to  year,  nor  the  estate  at  will,  if  on  a  taking  by  her,  would 
have  given  a  settlement :  but  it  does  not  follow  that  a  detei-minable 
estate,  if  derived  from  her  husband,  might  not  have  done  so.  In 
the  present  case,  the  husband  would  have  been  in  as  of  his  white's 
estate  at  will,  till  the  will  was  determined,  and  would  have  been 
irremoveable,  the  marriage  not  operating  as  a  determination :  see 
Co.  Litt.  55  b.  He  would  therefore  have  remained  irremoveable 
[♦664]  until  an  actual  determuiation  of  the  will;  and,  *if  necessary,  we 
should  have  considered  whether  his  residing  so  irremoveable,  from 
an  estate  not  taken  originally  by  him  but  acquired  by  marriage, 
might  not  have  given  a  settlement. 

Perhaps,  however,  in  the  present  case  the  words  of  the  notice  of 
appeal  may  have  excluded  the  case  of  an  estate  at  will :  and,  if  so, 
it  becomes  necessary  to  consider  how  far  there  was  any  evidence  of 
a  holding  by  the  wife  before  the  marriage  for  a  term  of  years  or 
from  year  to  year. 

We  think  that  the  Sessions  were,  under  the  circumstances,  well 
warranted  m  drawing  the  conclusion  that  there  was  such  a  holding 
by  the  wife.  The  respondents  at  the  Sessions  having  called 
witnesses  for  the  purpose  of  proving  a  birth  settlement,  the  appel- 
lants, on  cross-examination,  proved  that  the  pauper,  before  and  at 
the  time  of  her  marriage  with  John  Law,  had  been  and  was  tenant 
of  a  cottage  cellar,  and  that,  after  the  marriage,  the  pauper  and 
her  husband  continued  to  occupy  it  for  more  than  a  year.    The 

(1)  5B.  &  Ad.  ISS. 
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respondents  did  not  re-examine  their  witness  to  explain  the  nature  Reo. 
of  the  tenancy.  And  the  Sessions  thought  that  there  was  such  a  iNHAm. 
tenancy  as  would  support  the  tenancy  alleged  in  the  notice  of 
appeal.  And  we  think  that  there  was  some  evidence  of  such  a 
tenancy.  The  holding  for  the  year,  in  the  absence  of  proof  to  the 
contrary,  was  properly  referred  to  the  previous  estate  of  the  wife. 
And  we  think  that  the  Sessions,  under  all  the  circumstances,  might 
well  assume  that  the  estate  which  continued  for  more  than  a  year 
was  a  greater  estate  than  a  mere  tenancy  at  will.  It  was  extremely 
improbable  that  the  woman,  in  giving  her  evidence,  by  the  use  of 
the  word  "tenant"  would  have  been  intending  to  refer  to  so 
unusual  a  species  of  *tenancy  as  that  of  a  holding  at  will.  Though,  [  ♦655  ] 
in  many  cases  of  a  mere  letting  into  possession,  the  party  becomes 
a  tenant  at  will,  especially  where,  as  in  the  case  of  Doe  d.  HiUl 
V.  Wood  (1),  there  was  a  simple  permission  to  occupy  and  no  relation 
of  tenant  was  contemplated,  we  know  of  no  rule  to  prevent  the 
Sessions,  as  judges  of  the  fact,  from  forming  the  conclusion  upon 
such  evidence  as  was  adduced  in  the  present  case  that  the  tenancy 
(admitted  to  exist)  was  a  greater  tenancy  than  one  at  will  only.  In 
Doe  d.  Cates  v.  Soiiierville  (2)  Lord  Tentrrdbn,  in  delivering  the 
judgment  of  the  Court,  treated  an  occupation  of  eight  months  as  a 
circumstance  leading  to  the  inference  of  a  yearly  tenancy. 
Our  judgment  therefore  is  that  the  order  of  Sessions  be  confirmed. 

Order  of  Sessions  confirmed. 


MAYER  V.  BUEGESS.  1855. 

Jan.  26. 
(4  El.  &  Bl.  600— 659;  S.  C.  24  L.  J.  Q.  B.  67  ;  1  Jur.  N.  S.  473.)  

Defendant,  being  high  bailiff  of  a  county  court,  received  a  sum  under  [  ^^^  ] 
20/.,  in  re8j)ect,  as  the  plaintiff  insisted,  of  debt  and  costs  recovered  by 
plaintiff  in  a  suit  in  the  county  court,  and  for  \7hich  sum  a  warrant  hnd 
issued  and  had  been  delivered  to  the  present  defendant.  l%intiff  sue<l  the 
present  defendant  in  the  county  court  on  account  of  the  receipt  of  this  sum, 
claiming  20/.  1«.  by  the  particulars : 

Held,  that  the  suit  was  substantially  brought  for  the  sum  received  by 
defendant,  and  was  therefore  for  a  sum  less  than  20/. ;  and  therefore  jurisdic- 
tion was  given  to  the  county  court  by  stat.  9  &  10  Vict.  c.  95,  s.  58,  and  not  by 
stat.  13  &  14  Vict.  c.  61 ;  and  no  appeal  lay  under  sect.  14  of  the  latter  Act  (3). 

This  was  a  case  stated  on  appeal  from  the  County  Court  of 
Cheshire  holden  at  Congleton.  The  statements  of  the  case,  so  far 
as  material  to  the  present  decision,  were  as  follows. 

(1)  69  B.  B.  781  (14  M.  &  W.  682).        51  &  52  Vict.  c.  43,  9.  188.    See  now 

(2)  6  B.  &  C.  132.  s.  120  of  the  repealing  Act. 

(3)  Both  statutes  were  repealed  by 


fi7R  1866.     Q.  B.     4  EL.  A  BL.  656—667.  fR.R. 

Mayer  The  particulars  of  the  plaintiff's  demand  were : 

BrBGB88.         ''  This  action  is  brought  to  recover  20/.  Is.,  as  damages  from  the 
[  666  ]       defendant,  on  the  following  grounds. 

**  1st.  For  omitting  and  neglecting  to  levy  on  the  goods  of 
Ambrose  Dean,  in  his  dwelling-house  and  premises,  under  an 
execution  issued  out  of  this  Court  at  the  suit  of  the  plaintiff  against 
him  in  the  month  of  April  last. 

"  2nd.  For  omitting  to  pay  into  Court,  as  required  by  law,  the 
debt  and  costs  in  the  said  action  of  Mayer  v.  l)€an,  which  you,  the 
defendant,  alleged  you  had  levied  and  received  under  the  said 
execution :  and  the  plaintiff  will  seek  to  recover  the  amount  so 
alleged  to  have  been  received  by  you  as  money  had  and  received  by 
you  to  his  use. 

**  8rd.  For  making  a  false  return  to  the  warrant  of  execution  in 
the  said  case  of  Mayer  v.  Dean ;  whereby  you  alleged  that  you  had 
not  executed  or  levied  such  execution,  and  also  alleged  that  the  said 
Ambrose  Dean  had  no  goods,  chattels  or  effects  whereon  to  levy." 

At  the  trial,  on  17th  October  last,  before  the  Judge  of  the  said 
Court,  the  following  facts  were  proved  or  admitted.  On  26th  April 
last,  the  present  plaintiff  recovered  in  the  same  Court  against  one 
Dean,  a  trader  within  the  meaning  of  the  statutes  relating  to 
bankrupts,  judgment  for  the  sum  of  9/.  9».  and  costs.  On  the  same 
day,  before  the  sitting  of  the  Court,  a  deed  of  assignment,  whereby 
Dean  assigned  all  his  estate  and  effects  to  two  of  his  creditors  as 
trustees  for  the  benefit  of  all  his  creditors,  was  executed  by  Dean 
and  the  trustees.  The  trustees  placed  a  man  in  possession  of  Dean's 
[  *6r>7  ]  house  and  *premise8 ;  and  placards  were  posted  on  the  wall  and 
elsewhere  announcing  a  sale  under  the  trust. 

On  the  evening  of  the  said  25th  April,  Dean  having  failed  in 
satisfying  the  judgment  so  obtained  against  him,  a  warrant  of 
execution,  according  to  the  practice  of  the  said  Court,  was  sealed 
with  the  seal  of  the  Court,  and  delivered  to  the  present  defendant, 
who,  on  the  following  morning,  and  at  various  other  times  prior  to 
the  day  of  sale  hereinafter  mentioned,  used  due  diligence  to  levy 
upon  Dean's  goods,  but  without  effect,  the  shop  and  house  being 
invariably  closed.  It  was,  however,  admitted  that,  but  for  the 
arrangement  next  hereinafter  mentioned,  the  defendant  might  have 
levied  thereon  if  and  when  they  were  brought  out  for  sale ;  and 
that  the  value  was  sufficient  to  cover  the  execution :  but  it  was 
proved  also  tliat,  on  the  morning  of  the  day  upon  which  the  ?ale 
was  appointed  to  take  place,  namely  6th  May,  the  present  defendant 
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told  the  attorney  to  the  trustees  that,  if  Dean's  goods  were  brought  Matsb 
out  for  sale,  he  should  levy  upon  them  by  virtue  of  the  warrant,  bubobsb, 
which  he  then  produced ;  and  that  an  arrangement  was  thereupon 
made,  to  the  effect  that  the  sale  should  be  allowed  to  go  on,  but 
that  the  trustees  should  deposit  with  the  defendant,  to  abide  the 
order  of  the  Court,  and  to  indemnify  him  against  any  proceedings 
which  might  be  taken  in  the  matter,  a  sum  of  money  equal  to  the 
amount  of  debt  and  costs  stated  in  the  warrant. 

The  sale  proceeded :  and  the  sum  of  12Z.  lis,  8d,  was  paid  to  the 
defendant  under  the  said  arrangement :  and  a  notice  was,  at  the 
same  time,  served  upon  him,  on  the  part  of  the  trustees,  protesting 
against  the  payment  in  question,  and  requiring  him  to  lake  out 
summonses  in  interpleader. 

Proceedings  in  interpleader  afterwards  took  place  :  but,  upon  an        [  658  ] 
objection  taken  by  the  present  plaintiff,  the  summons  was  dismissed 
for  irregularity,  and  not  on  the  merits.     The  plaintiff  afterwards 
sued  the  defendant  for  the  '201.  Is.,  as  above  stated.     The  Judge,  on 
grounds  set  forth  in  the  case,  gave  judgment  for  the  defendant. 

The  case  concluded  by  stating  that "  the  question  for  the  opinion 
of  the  Court  is  whether  such  determinations,  or  either  of  them, 
were  right  in  point  of  law.** 

M^Iniyre,  for  the  respondent : 

No  appeal  lies  in  this  case.  The  appeal  from  a  county  court  is 
given  by  sect.  14  of  stat.  13  &  14  Vict.  c.  61  (l),  and  is  confined  to 
causes  "  of  the  amount  to  which  jurisdiction  is  given  to  the  county 
courts  by  this  Act.*'  Now  the  amount  to  which  that  Act  gives 
jurisdiction  is,  by  sect.  1,  ''  debts,  damages,  and  demands  which 
may  be  sued  for  in  the  said  Courts  or  any  of  them  not  exceeding  the 
sum  of  50Z.,"  but  exceeding  the  sum  of  20Z.,  to  which  amount  juris- 
diction was  already  given  by  stat.  9  &  10  Yict.  o.  95,  s.  58  (l)« 
Here  the  amount  really  sued  for  was  VU.  Vis.  8^.,  the  amount  of 
the  debt  and  costs.  The  defendant  was  answerable  to  the  plaintiff 
for  no  more.     ♦     *     ♦ 

Morgan  Lloyd,  contra  :  [  669  ] 

The  language  of  sect.  58  of  stat.  9  &  10  Vict.  c.  95,  is :  "  where 
the  debt  or  damage  claimed  is  not  more  than  201. :  **  and  the  Legis- 
lature must  have  had  in  view  the  amount  claimed,  not  the  amount 
ultimately  recovered  :  otherwise  the  jurisdiction  would  depend  upon 

(I)  See  note  (3),  ante,  p.  677. 
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Mayer  the  result  of  the  cause,  which  may  be  uncertain  to  the  last.  The 
Burgess,  amount  claimed  is  that  for  which  the  plaint  is  entered  and  the  fees 
paid.  Further,  the  cause  of  action  here  is  not  simply  the  omitting 
to  levy :  the  complaint  is  also  for  not  bringing  the  money  into 
Court,  and  for  a  false  return.  On  these  the  Judge  might  have  given 
damages  beyond  the  debt  and  costs. 

Lord  Campbell,  Ch.  J. : 

We  must  look  at  the  real  nature  of  the  cause,  not  at  the  amount 
claimed.  It  is  clear  that  here  so  much  as  20/.  could  not  have  been 
recovered  ;  so  that  there  was  jurisdiction  under  stat.  9  &  10  Yict. 
c,  95,  s.  58  (1),  and  it  was  not  given  by  stat,  13  &  14  Vict.  c.  61  (i), 
in  which  case  only  an  appeal  lies.  We  therefore  have  no  juris- 
diction to  hear  this  appeal. 

Coleridge,  Wiohtman  and  Crompton,  JJ.  concurred. 

Appeal  di amused, 

^      ^— 

1855.  ALCOCK  V.  DELAY. 

./««^r,.         ^^  j^,j   ^  ^j   60)0—665  ;  S.  C.  nom.  Delay  v.  Ahock,  24  L.  J.  a  B.  68;   Deiany  v. 
[^  ^,gO  -I  Alcovk,  1  Jut.  N.  S.  498.) 

In  an  action  for  the  price  of  goods,  supplied  under  a  written  contract 
which  refen*ed  for  the  terms  of  payment  to  an  arrangement  therein  said  to 
have  heen  made  hetween  defendant  and  a  third  person,  it  appe:tred,  hy  the 
plaintiff's  evidence,  that  such  arrangement  was  itself  in  writing,  hut  could 
not  he  produced  in  proof  for  want  of  stamp :  Held,  that  the  plaintiff  could 
not  recover,  as  he  could  not  prove  the  terms  of  payment. 

This  was  a  case  stated,  on  appeal  from  the  Brompton  County 
Court  of  Middlesex.  The  facts  material  to  the  decision  of  this  Court 
were  as  follows. 

The  following  is  a  copy  of  the  particulars. 
-  "  This  action  is  brought  to  recover  the  sum  of  26Z.  6«.,  for  laths 
supplied  by  the  plaintiff  to  one  Robert  Smith  Lacy,  on  or  about  the 
day  of  A.D.  185  ,  on  the  defendant's  guarantee,  dated  the 
8th  day  of  August,  1858 :  whereby,  in  consideration  that  the  plaintiff 
would  supply  the  said  Robert  Smith  Lacy  with  laths  for  the  purpose 
of  lathing  a  certain  building  called  the  Oratory,  Brompton,  the 
defendant  agreed  to  see  the  plaintiff  paid  according  to  the  arrange- 
ments made  by  the  said  defendant  with  one  Jackson ;  that 
the  said  Robert  Smith  Lacy  did  not  pay  the  plaintiff  for  the  said 
laths ;  and  that  the  defendant  did  not  see  the  plaintiff  paid,  nor 
(1)  See  note  (3),  avie,  p.  677. 
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pay  the  plaintiff,  according  to  the  arrangement  made  by  him  the       aixjock 
said  defendant  with  the  said  Jackson,  according  to  his  said       deij^y. 

guarantee." 

Here  followed  an  account,  stating  a  balance  of  26/.  6«.  against  the 
defendant. 

The  cause  came  on  for  trial  before  the  Judge  of  the  Brompton 
County  Court  of  Middlesex,  on  19th  June  last,  when  the  following 
facts  appeared  in  evidence. 

The  defendant  was  employed  by  one  Jackson  to  do  builder's  work 
at  a  place  called  the  Oratory,  where  a  certain  building  was  in 
course  of  erection  by  Jackson.  The  *defendant  sublet  a  portion  of  [  •661  ] 
the  work  to  one  Bobert  Smith  Lacy.  Lacy  applied  to  the  plaintiff, 
who  was  a  lath- vendor,  to  supply  him  with  laths  for  the  carrying 
on  of  Lacy's  work  at  the  Oratory.  The  plaintiff  agreed,  provided 
the  defendant  would  guarantee  payment  for  the  laths:  and  the 
defendant  accordingly  signed  the  following  document,  which  was 
handed  to  the  plaintiff. 

"41,  Lower  BBLORiiVB  Place,  Pimltco. 
"August  8th,  1853. 

"  Sir, — I  have  accepted  Mr.  Lacy's  offer  to  do  the  lathing  at  the 

Oratory,  Brompton.    I  understand  you  are  going  to  supply  him 

with  laths :  and  for  the  laths  you  supply  him  for  me  I  will  agree 

to  see  you  paid  according  to  my  arrangements  with  Mr.  Jackson. 

"  I  am,  Sir,  Yours  truly,  C.  Delay. 
"  To  Mr.  Alcock." 

The  plaintiff  thereupon  supplied  Lacy  with  the  laths  at  the  dates, 
in  the  quantities,  and  at  the  prices,  stated  in  the  particulars.  Lacy*s 
work  at  the  Oratory  was  completed  about  January,  1854. 

It  did  not  appear  in  evidence  that,  before  or  at  the  time  of  the 
giving  of  the  guarantee,  or  the  supply  of  the  goods,  the  plaintiff 
was  informed  of  the  existence  of  any  agreement  in  writing  between 
the  defendant  and  Jackson,  or  knew  what  were  the  arrangements 
alluded  to  in  the  guarantee ;  nor  was  it  proved  that  any  specific 
arrangement  was  at  any  time  mentioned  to  him. 

About  11th  October,  1858,  the  plaintiff,  having  then  delivered 
laths  to  the  amount  of  about  50Z.,  enquired  of  the  defendant  how  he 
was  to  be  paid.  The  defendant  said :  As  the  plaintiff  pleased ;  but 
he  wished,  before  payment,  that  the  work  should  be  measured. 
This  *was  done.  (The  case  then  stated  some  payments  by  defen-  ,-  •fi62  ] 
dant  to  plaintiff.) 

At  the  close  of  the  plaintiff's  case,  Lacy,  who  had  been  previously 
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algock  examined,  was  again  called,  and  stated  that,  before  he  commenced 
Delay.  working,  he  had  a  conversation  with  the  defendant,  in  which  the 
latter  said  his  arrangement  with  Jackson  was  for  payment  every 
four  weeks,  and  that  the  witness  made  his  agreement  with  the  defen- 
dant accordingly.  He  added  that  the  defendant  said  nothing  about 
any  writing.  The  defendant,  who  had  also  been  examined  on 
behalf  of  the  plaintiff,  was  recalled  by  him,  and  said  that,  in  the 
conversation  above  alluded  to,  ho  told  Lacy  that  the  agreement  with 
Jackson  was  in  writing.  No  evidence  was  given  as  to  the  contents 
of  this  agreement. 

Under  these  circumstances,  it  was  contended,  on  the  part  of  the 
defendant,  that  the  plaintiff  ought  to  be  nonsuited,  on  the  ground 
that  the  arrangements  between  the  defendant  and  Jackson,  referred 
to  in  the  particulars  of  demand  and  in  the  guarantee,  were  in 
writing.  That  this  now  appeared  by  the  evidence  for  the  plaintiff; 
and  that  the  document  ought  to  be  produced  by  the  plaintiff.  For 
the  plaintiff  it  was  contended  that  there  was  no  evidence  to  show 
that  the  "  arrangeme^ts  "  in  question  referred  to  any  written  agree- 
ment between  the  defendant  and  Jackson,  but  that  the  evidence 
showed  that  the  term  ''arrangements'*  referred  to  the  verbal 
agreement  proved  by  Lacy,  namely  that  Jackson  had  agreed  to  pay 
the  defendant  every  four  weeks.  And  that  there  was  no  evidence 
to  show  that  the  agreement  between  Jackson  and  the  defendant 
contained  any  stipulation  as  to  the  time  and  mode  of  payment. 
The  defendant's  advocate  said,  in  reply  to  this  latter  proposition, 
[  *<>63  ]  that  the  *plaintiff  was  bound  to  prove  what  the  agreement  was  by 
production  of  the  writing  above  referred  to. 

The  Judge  was  of  opinion  that  the  document  ought  to  be  produced 
by  the  plaintiff:  but  he  gave  time  for  the  production  of  it  by  him, 
and  directed  that  the  trial  should  proceed,  subject  to  this  reserva- 
tion. Witnesses  were  called  in  defence  upon  points  not  material  to 
the  present  case.  The  document  in  question  being  in  the  possession 
of  defendant,  or  accessible  to  him,  his  advocate  consented  to 
produce  it  on  a  future  day :  and  the  case  was  adjourned  for  that 
purpose. 

At  the  sitting  of  the  Court  on  July  18th,  the  case  being  again 
called  on,  the  defendant's  advocate,  in  pursuance  of  the  consent 
above  stated,  brought  into  Court  a  written  but  unstamped  paper> 
stated  to  be  the  instrument  referred  to :  but  he  contended  that  it 
could  not  be  used  by  the  plaintiff  as  evidence  for  want  of  a  stamp ; 
and   that  the  plaintiff    was   still    liable  to  be  nonsuited.      The 
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document  was  not  read  :  and  the  Judge  held  that,  taking  the  objec-  alcook 
tion  to  be  good,  the  unstamped  writing  could  not  be  regarded  as  Delay. 
an  arrangement  between  the  defendant  and  Jackson  by  which  the 
defendant's  undertaking  to  the  plaintiff  could  be  qualified  according 
to  the  terms  of  the  guarantee ;  that  for  this  purpose  the  objection 
made  it  waste  paper ;  the  case  between  plaintiff  and  defendant  stood 
as  if  there  had  been  no  written  document ;  and  that  there  appeared, 
therefore,  upon  the  whole  evidence,  no  material  qualification  of  the 
guarantee :  and  he  gave  judgment  for  the  plaintiff  to  the  full  extent 
of  his  claim. 

The  question  for  the  opinion  of  the  Court  is  :  Whether  the  ruling 
of  the  Judge  was  correct ;  and  whether  the  *plaintiff  ought  not,       C  *^^  ] 
under  the  circumstances,  to  have  been  nonsuited. 

Joyce,  for  the  appellant : 

The  Judge  having  decided  on  the  necessity  of  the  production  of 
the  instrument,  it  must  be  taken  that,  in  his  view,  the  contract 
with  Jackson  was  in  writing.  Some  attempt  seems  to  have  been 
made  to  show  a  verbal  contract :  but,  the  Judge's  decision  being 
(in  default  of  appeal)  final  both  on  law  and  fact,  that  is  now  out  of 
the  question.  Then,  there  being  a  written  contract  not  stamped, 
the  question  is  whether  oral  evidence  of  the  effect  of  such  contract 
can  be  given :  and  clearly  that  could  not  be  done.  Neither  could 
the  case  be  treated  as  if  there  were  no  such  contract. 

(Lord  Campbell,  Ch.  J. :  Was  Reff.  v.  Watts  (1)  cited  on  tbe  trial  ? 
It  seems  to  be  in  point.) 

Horn,  contra  : 

Perhaps  the  ground  upon  which  the  learned  Judge  founded  his 
decision,  at  any  rate  as  it  appears  to  have  been  expressed,  may  not 
be  strictly  accurate :  but  the  question  is  whether,  in  fact,  it  was 
necessary  that  the  writing  should  be  produced.  Now  the  word 
"  arrangements "  is  consistent  with  either  a  verbal  or  written 
agreement. 

(Lord  Campbell,  Ch.  J. :  But  there  was  evidence,  which  satisfied 
the  learned  Judge,  that  the  agreement  referred  to  as  the  "  arrange- 
ments "  was  in  writing.) 

(1)1  Deare.  Cr.  Ca.  Res.  326. 
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Moss         never  been  called  upon  to  serve  ward  oflSces,  or  to  vote  at  ward 

London  Com-  elections.     The  inhabitants  of  Serjeants'  Inn  are  rated  to,  and  pay, 

Mi^ioNEKs    t]jQ  police  rate  of  the  city  of  London,  but  have  never  paid  or  con- 

OF  oEWKSSt 

tributed  in  any  way,  directly  or  indirectly,  to  the  payment  of  ward 
clerks  or  beadles,  nor  to  any  of  the  expenses  connected  with  the 
holding  of  wardmotes  or  other  ward  meetings,  nor  to  any  of  the 
charges  or  expenses  for  other  local  purposes  connected  therewith 
[  *672  ]  within  the  said  ward  of  Farringdon  Without,  *or  any  other  ward. 
For  all  Parliamentary  taxes,  Serjeants'  Inn  is  assessed  as  a  separate 
district,  and  is  not  assessed  as  a  part  of  any  ward.  Several  Acts  of 
Parliament  have  passed  for  the  paving  and  lighting  of  the  city  of 
London :  but  under  none  of  them  has  Serjeants'  Inn  ever  l>een 
assessed.  By  the  City  of  London  Sewers  Act,  1848  (i)  (continued 
by  the  City  of  London  Sewers  Act,  1851(2)),  sect  168,  a  rate 
called  ''  the  consolidated  rate "  is  directed  to  be  made  for  the 
purposes,  by  the  persons,  and  in  the  manner  therein  stated. 

[The  order  for  making  the  rate  appealed  against,  and  the  title  of 
the  rate,  were  set  out,  and  the  case  proceeded  as  follows :] 
[  075  ]  In  this  rate  the  appellant,  Mr.  Moss,  is  rated  for  premises  situated 

on  the  south  side  of  Serjeants'  Inn,  Fleet  Street.  And  it  is  admitted 
that  he  is  properly  rated  if  Serjeants'  Inn  is  within  the  jurisdiction 
of  the  said  Commissioners.  The  Temple,  which,  like  Serjeants' 
Inn,  is  in  the  city  of  London,  is  not  rated  to  the  consolidated  rate 
for  the  city  of  London. 

The  question  for  the  opinion  of  this  Court  is,  whether  Mr.  Moss 
is  liable  to  the  rate  for  the  premises  occupied  by  him  in  Serjeants' 
Inn.     The  provisions  in  any  Act  for  lighting,  paving  or  cleansing 
the  city  of  London  may  be  referred  to  on  the  argument. 
[  67«  ^  If  the  Court  shall  decide  that  the  premises  occupied  *by  Mr.  Moss 

are  not  liable  to  be  assessed  to  the  rate  in  question,  the  rate  is  to  be 
amended  by  striking  out  the  name  of  Mr.  Moss :  but,  if  the  Court 
shall  consider  that  the  premises  are  liable,  the  rate  is  to  stand 
confirmed,  so  far  as  regards  the  last  two  quarters  only. 

A  judgment  in  conformity  &c.  to  be  entered  at  Sessions. 

The  case  was  argued  in  this  Term  (8),  by  Sir  F.  Kelly,  for  the 

(1)  11  &  12  Vict.  c.  clxiii.,  local  and  (2)  14  &  15  Vict.  c.  xci.,  local  and 

personal,  public :  printed  at  length  in  personal,  public.      "To  continue  the 

the  Statutes  at  Large.      '*To  provide  City  of  London  Sewei-s  Act,  1848,  and 

for  the  sanatory  improvement  of  the  to  alter  and  amend  the  provisions  of 

city    of   London    and    the    liberties  the  said  Act." 

thereof,  and  for  the  better  cleansing,         (3)  Before  Lord  Campbell,  Ch.  J., 

sewering,    paving,  and   lighting   the  Coleridge,  Wightman  and  Crompton, 

same."  JJ. 
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respondents,  and  Prendergast,  for  the  appellants-     It  was  agreed        Moss 

that  the  question  was,  whether  the  appellants  could  be  rated  at  all  London  Com- 

to  the  consolidated  rate,  and  not  whether  or  not  the  particular  rate    ^^^e^e^ 

made  by  the  authorities  of  the  ward  could  be  supported.    As  the 

argument  rested  entirely  on  the  comparison  of  the  different  clauses 

of  the  City  of  London  Sewers  Act,  1848,  it  is  considered  sufficient 

to  refer  to  the  judgment  of  the  Court.  ^         j        iz 

*     ^  Car,  adv.  vuU. 

Lord  Campbell,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  question  submitted  to  us  in  this  case  is,  whether  the  occupier 
of  a  house  in  Serjeants'  Inn,  Fleet  Street,  is  liable  to  be  rated  under 
stat.  11  &  12  Vict.  c.  clxiii.,  entitled  "An  Act  to  provide  for  the  sanatory 
improvement  of  the  city  of  London,  and  the  liberties  thereof,  and 
for  the  better  cleansing,  sewering,  paving,  and  lighting  the  same.'* 
Serjeants'  Inn,  Fleet  Street,  is  an  extra-parochial  place  adjoining  the 
ward  of  Farringdon  Without,  but  not  in  that  ward  nor  in  any  other 
ward,  *although  within  the  city  and  county  of  the  city  of  London.         [  ♦677  l 

After  deliberately  considering  all  the  provisions  of  the  Act  which 
have  any  relation  to  this  subject,  we  are  of  opinion  that  the 
occupiers  of  houses  in  Serjeants'  Inn  are  liable  to  be  rated. 

The  object  of  the  Act  appears  to  be  to  constitute  the  whole  city  **  and 
all  precincts  and  places  within  the  city  of  London  or  the  liberties 
thereof "  (l)  one  district  for  sanitary  improvement.  Accordingly, 
Commissioners  are  appointed  to  have,  by  sect.  5,  the  sole  power  of 
cleansing,  lighting  and  paving  the  whole ;  by  sect.  54,  power  to  deepen, 
alter  and  manage  sewers  over  the  whole ;  and,  by  other  sections,  power 
to  do  other  acts  of  a  similar  nature  in  all  places  within  the  city  of 
London,  although  they  may  not  be  within  any  ward.  We  consider 
it  to  be  quite  clear  that  these  powers  extend  to  Serjeants'  Inn. 

When  we  next  come  to  consider  the  power  of  rating,  we  cannot 
doubt  that  it  was  intended  to  be  co-extensive  with  the  others  which 
we  have  mentioned.  Sect.  168  expressly  enacts  that  both  the  sewer 
rate  and  the  consolidated  rate  shall  be  laid  **  upon  the  owners  and 
holders  or  occupiers  of  property  within  the  city : "  and  sect.  262 
enacts  that  the  **  city  "  of  London  shall  include  *'  all  precincts  and 
places  within  the  city  of  London  or  the  liberties  thereof."  Sect. 
169  enacts  that  every  occupier  of  a  house  within  the  city,  so  defined, 
shall  be  liable  to  be  assessed,  whether  liable  or  not  to  be  assessed  to 
the  relief  of  the  poor  by  reason  of  such  house  being  situate  in  any 
precinct  or  extra-parochial  place. 

(1)  See  the  iuterpretatiou  clauses,  sect.  262 :  "  city." 


688 


1855.     Q.  B.     4  EL.  &  BL.  677—679. 


R.II. 


1I088 

r. 

London  Com- 

1iis8ioneu8 

OF  SKWE1C8. 

[  678] 


[  ♦679  ] 


This  language  is  so  plain  that  the  learned  counsel  for  the 
api)ellaut  hardly  denied  that  it  shows  the  intention  of  the  Legislature 
to  have  been  to  subject  all  property  within  the  city  to  rateabiUty, 
whether  within  or  not  within  a  ward.  He  argued,  very  powerfully, 
that  the  Legislature  had  not  provided  machinery  by  which  this 
intention  can  be  carried  into  effect.  The  assessment  is  to  be 
made  (0  through  the  agency  of  the  alderman  or  his  deputy,  and 
the  major  part  of  the  common  councilmen  of  every  ward  within 
the  city  :  and  there  is  no  express  direction  as  to  the  mode  of  assess- 
ing places  not  within  any  ward.  But  the  ward  oflEicers  may  well 
have  a  power  of  assessing  beyond  the  limits  of  the  ward :  and  this 
power  of  assessment  might  have  been  given  to  functionaries  wholly 
unconnected  with  the  city  of  London.  By  sect.  168  the  Com- 
missioners are  to  originate  the  assessment;  and  the  statute 
manifestly  intends  that,  with  the  assistance  of  the  ward  officers, 
and  an  assessor  to  be  appointed  by  themselves  if  necessary,  all 
owners  and  occupiers  of  property  within  the  city  shall  be  equally 
assessed.  The  difficulty  started  as  to  rating  places  within  the  city, 
and  not  within  a  ward,  we  think,  may  be  obviated  by  the  Com- 
missioners directing  the  ward  officers  in  the  warrant  or  precept  to 
rate  any  place  adjoining  the  ward  which  may  be  named  in  the 
warrant  or  precept.  Thus  every  place  within  the  city  may  be  con- 
veniently rated  according  to  the  intention  of  the  Legislature. 

If  we  had  been  called  upon  to  give  an  opinion  upon  the  validity  of 
the  present  rate,  by  which  the  appellant  is  assessed,  we  should  prob- 
ably have  held  it  to  be  invalid,  *as  the  warrant  only  applies  to  the 
owners  and  occupiers  of  property  in  the  ward  of  Farringdon  Without. 
But  we  are  merely  required  to  say  whether  a  good  rate  may  be  made 
upon  Serjeants*  Inn :  and  this  object,  we  think,  may  be  accomplished 
by  the  authority  of  the  Legislature  in  the  manner  we  have  pointed  out. 

Mr.  Preiidergaat  laid  great  stress  upon  the  circumstance  that 
Serjeants'  Inn  has  not  hitherto  contributed  to  such  rates.  But  this 
could  have  little  avail,  even  if  the  present  Act  had  been  framed  like 
those  under  which  the  exemption  has  been  enjoyed.  However,  when 
those  Acts  are  examined,  they  will  be  found  to  contain  language 
which  at  least  affords  ground  for  claiming  the  exemption  :  and  the 
present  Act  appears  to  have  been  framed  with  a  view  to  put  an  end 
to  the  exemption. 

He  likewise  dwelt  much  upon  the  hardship  which  the  inhabitants 
of  Serjeants'  Inn  would  suffer  if  our  decision  should  be  against  them. 

(1)  Sects.  168,  169. 
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But  hardship  can  only  be  urged  before  us  when  we  are  construing  Moss 
doubtful  language  to  assist  us  in  getting  at  the  real  intention  of  the  londokCom- 
Legislature.  Here  we  think  that  the  language  imposing  the  liability 
is  not  doubtful :  and  we  may  express  a  hope  that  Mr.  PrendergasVs 
clients  will  derive  benefit  fully  commensurate  to  the  burthen  cast 
upon  them  from  the  improved  sanitary  condition  of  the  city  of 
London,  including  Serjeants*  Inn,  Fleet  Street. 

We  were  strongly  pressed,  during  the  argument,  by  the  observa- 
tion that  Serjeants'  Inn  and  the  Temple  stand  on  the  same  footing 
with  regard  to  rateability  under  this  Act  of  Parliament,  and  that  it 
could  not  have  been  meant  to  extend  to  the  Temple.  But  we  wish 
it  to  be  understood  that  we  give  no  opinion  (and  we  are  furnished 
♦with  no  material  to  form  an  opinion)  respecting  the  rateability  of  [  *fi80  ] 
the  Temple:  and,  if  that  question  should  ever  arise,  it  must  be 
considered  a  matter  quite  entire. 

Meanwhile,  in  the  present  case,  for  the  reasons  we  have  assigned, 
we  give  judgment  for  the  respondents. 

Jvdgment  for  respojideiits. 


KENDALL  v.  WILKINSON.  i855. 

JaH.  29. 

(4  El.  &  Bl.  680—695  ;  S.  C.  24  L.  J.  M.  C.  89 ;  1  Jur.  N.  S.  538 ;  3  C.  L.  R  668 ;     

3  W.  R.  234  ;  24  L.  T.  O.  S.  309.)  [  680  ] 

Plaintiff  having  been  ordered  b)'  the  Petty  Sessions  to  make  certain  pay- 
ments, as  putative  father  of  a  bastai*d  child,  appealed  to  the  Quarter 
Sessions,  which  Court  confirmed  the  order,  suhject  to  a  case.  In  less  than 
six  days  from  the  holding  of  the  Quaiier  Sessions,  and  more  than  a  month 
from  the  original  order,  defendant,  being  a  justice  of  the  county,  issued  a 
warrant,  under  stat.  7  &  8  Vict.  c.  101,  s.  3  (I),  for  the  apprehension  of  plaintiff, 
on  complaint  that  the  payments  wei-e  in  arrear,  and  for  bringing  him  befoi*e 
two  j  iistices ;  under  which  warrant  plaintiff  was  apprehended.  At  the  time 
of  issuing  the  warrant,  defendant  knew  of  the  proceedings  on  the  appeal. 

Plaintiff  having  sued  defendant  for  the  imprisonment  under  this  warrant, 
without  alleging  malice :  Held,  that  defendant  was  protected  by  the  Justices 
Protection,  Act,  1848  (1 1  &  12Vict.  c.  44),  s.  1,  inasmuch  as  he  had  jurisdiction 
to  act 

Per  Lord  Campbell,  Ch.  J.,  and  Erlk,  J. :  If  the  appeal  and  proceedings 
thereon  had  suspended  the  effect  of  the  order,  defendant  would  have  been 
liable,  as  acting  without  jurisdiction :  but  they  did  not  so  operate  in  suspension. 

Per  Coleridge,  J.  and  Wightman,  J. :  Whether  or  not  the  appeal  and 
proceedings  thereon  did  so  operate  in  suspension,  the  defendant  was  at  any 
rate  acting  within  his  jurisdiction  in  issuing  the  warrant  to  have  the  plain- 
tiff brought  before  two  justices  for  inquiry  into  the  case. 

The  first  count  was  for  assaulting  and  imprisoning  defendant. 
There  was  no  allegation  of  malice  in  this  count. 

(J)  Bepealed,  35  &  36  Vict.  c.  65,  s.  2.    See  now  s.  4  of  the  repealing  Act. 
R.R. — VOL.  XCIX.  44 
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Kendall  There  was  a  second  count,  not  material  to  tlie  present  decision. 

Wil/i'nson.  ^^^^  •  Not  guilty.  In  the  margin  of  the  plea  was  :  "  By  statute : 
11  &  12  Vict.  c.  44,  s.  10;"  "7  Jac.  I.  c.  5  ;'*  "21  Jac.  I.  c.  12, 
s.  5." 

On  the  trial,  before  Wightman,  J.,  at  the  last  Wiltshire  Assizes, 
the  following  facts  appeared.  In  November,  1858,  four  magistrates 
of  Wiltshire,  of  whom  the  defendant  was  one,  made  an  order  in 
Petty  Sessions  adjudging  plaintiff  to  be  the  putative  father  of  a 
[  •G81  ]  bastard  child  bom  *of  the  body  of  Mary  Mortimer,  and  ordering 
him  to  pay  2«.  6rf.  per  week,  with  the  expense  of  the  midwife  and 
the  costs  of  obtaining  the  order.  The  plaintiff  gave  due  notice  of 
appeal,  and  entered  into  the  necessary  recognizances.  At  the 
Wiltshire  Quarter  Sessions  held  on  8rd  January,  1854,  the  appeal 
was  heard,  on  5fch  January :  when  the  Sessions  made  the  follow- 
ing order.  '*  On  hearing  "  &c.,  "  this  Court  doth  confirm  the  said 
order,  subject  to  the  opinion  of  her  Majesty's  Court  of  Queen's 
Bench  on  a  case  to  be  stated;  and,  in  pursuance  of  the  statute  in 
such  case  made  and  provided,  this  Court  doth  furtber  order  the  said 
John  Kendall  forthwith,  on  sight  of  this  order,  to  pay  to  the  said 
Mary  Mortimer,  or  to  Messrs.  Maule  and  Gore,  her  attorneys,  ihe 
sum  of  fourteen  pounds  two  shillings  and  ten  pence  for  the  costs 
and  expenses  incurred  in  and  about  the  said  appeal.*' 

On  7th  January,  the  defendant  issued  a  warrant,  stating  informa- 
tion and  complaint  before  him,  upon  oath,  of  the  order  of  Petty 
Sessions  (but  not  the  order  of  Quarter  Sessions),  and  that  tliere 
was  11.  lOs.  in  arrear,  and  lOs.  for  the  midwife,  and  11.  Is.  Id., 
the  costs  of  obtaining  the  original  order:  and  commanding  the 
constable,  &c.  to  apprehend  the  plaintiff  and  convey  him  before 
two  justices  of  Wiltshire,  to  be  dealt  with  according  to  law.  It 
appeared  that,  at  the  time  of  issuing  this  warrant,  the  defendant 
knew  of  the  proceedings  in  appeal.  Under  the  warrant,  the  plaintiff 
was  apprehended,  brought  before  two  justices  of  Wiltshire,  of  whom 
the  defendant  was  not  one,  and  by  them  committed  to  the  county 
gaol  on  8th  February,  1854. 

The  action  was  brought  for  the  apprehension  under  the  defen- 
[  *682  ]       dant's  warrant :  and  notice  of  action  was  given  *accordingly  ;  in 
which  notice  there  was  no  allegation  of  malice. 

The  counsel  for  the  plaintiff,  as  to  the  first  count,  contended  that, 
in  consequence  of  the  appeal  and  the  proceedings  thereon,  the 
defendant  had  acted  without  jurisdiction,  and  therefore  was  not 
protected  by  stat.  11  &  12  Vict.  c.  44,  s.  1.     The  le^rued  Judge,  on 
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this  count,  directed  a  verdict  for  the  plaintiff,  reserving  leave  to      Kendall 
move  for  a  nonsuit.  Wilkinson. 

On  the  second  count,  the  defendant  had  a  verdict. 

In  last  Michaelmas  Term  Slade,  accordingly,  obtained  a  rule  nisi 
for  a  nonsuit:  "on  the  ground  that  the  defendant,  being  a  justice 
of  the  peace  for  the  county  of  Wilts,  acted  in  pursuance  of 
Stat.  7  &  8  Vict.  c.  101,  s.  8  (I),  in  causing  the  plaintiff  to  be 
apprehended :  And  that,  under  the  provisions  of  stat.  11  &  12  Vict, 
c.  44,  he  was  not  liable  to  be  sued  by  the  plaintiff  in  the  form  of 
action  upon  which  the  verdict  proceeded." 

In  the  same  Term, 

Kinglahe,  Serjt.  and  T,  FF.  Saunders  showed  cause : 

The  defendant  had  no  jurisdiction :  and,  therefore,  though  there  is 
no  allegation  of  malice,  he  is  not  protected  by  sect.  1  of  stat.  11  &  12 
Vict.  c.  44.  The  case  having  been  reserved  by  the  Sessions,  there 
were  six  months  allowed  to  the  plaintiff  to  move  for  the  certiorari : 
stat.  18  Geo.  II.  c.  18,  s.  5 :  the  warrant  of  apprehension  is  dated 
7th  January,  1854,  the  Sessions  having  been  holden  on  8rd  January 
preceding :  so  that,  not  only  was  the  time  for  moving  for  the 
certiorari  not  expired,  but  it  was  not  possible  to  have  moved  so 
early,  as  by  the  same  *section,  six  days'  notice  was  to  be  first  given  [  *683  ] 
to  the  justices.  The  case  therefore  stood  as  at  the  moment  when 
the  conditional  judgment  of  Sessions  was  pronounced.  Now  up  to 
that  time  the  effect  of  the  order  was  at  any  rate  suspended  by  the 
notice  of  appeal,  under  stat.  7  &  8  Vict.  c.  101,  s.  4  (i).  [He 
then  cited  Rex  v.  TJie  Justices  of  Pembrokeshire  (^).] 

(Lord  Campbell,  Ch.  J. :  You  start  then  with  assuming  that  a 
warrant  granted  after  notice  of  appeal  and  before  the  hearing  is 
without  jurisdiction.  Can  the  jurisdiction  be  created  afresh  by  a 
confirmation  *at  Sessions  ?  [  '^84  ] 

Erle,  J. :  I  do  not  find  that  the  notice  of  appeal  does  suspend 
the  order,  which  is  for  the  support  of  a  human  being.  The  forms 
annexed  to  the  Act  certainly  do  not  suggest  such  a  view.) 

That,  it  is  true,  is  not  enacted  expressly  by  stat.  7  &  8  Vict.  c.  101, 
8.  4  (1). 

(1)  See  note  (1),  ante,  p.  689.  (2)  86  R  R.  604  (2  B.  &  Ad.  391). 

44—2 


092  1855.    Q.  B.     4  EL.  ill  BL.  684—685.  [r.r. 


Kendall  (Lord  Campbell,  Ch.  J. :  Can  we  say  that  on  general  principles 

Wilkinson,    there  is  such  a  suspension  ?    It  is  not  so  in  the  Scotch  law  without 
a  special  order. 

Coleridge,  J. :  The  writ  of  error  at  common  law  did  not  suspend 
execution. 

Erlb,  J. :  Till  stat.  4  &  6  Will.  lY.  c.  76,  s.  79,  the  pauper  used 
to  be  removed,  though  there  was  an  appeal.  The  question  before 
us  comes  to  this  :  who,  pending  the  appeal,  is  to  keep  the  money? 
The  recognizance  which  the  putative  father  enters  into,  under  stat 
7  &  8  Vict.  c.  101,  8.  4,  is  only  for  payment  of  costs.) 

If  the  appellant  is  to  go  on  paying  the  money,  it  seems  strange  that 
there  is  no  provision  for  his  recovering  it  back. 

(Lord  Campdell,  Ch.  J. :  Mr.  0*Connell  (l)  was  imprisoned, 
pending  the  writ  of  error,  till  the  judgment  against  him  was 
reversed.) 

There  the  imprisonment  at  any  rate  commenced  before  the  writ  of 
error  was  sued  out.  Here,  before  the  warrant  issued,  the  Sessions 
were  seised  of  the  order ;  the  Petty  Sessions  had  no  more  to  do 
with  it.    The  order  is  filed  at  the  Quarter  Sessions. 

(Lord  Campbell,  Ch.  J. :  Mr.  O'Connell  might  have  been  taken 
up  after  the  writ  issued :  that  was  altered  by  stat.  8  <&  9  Vict.  c.  68. 

Coleridge,  J. :  In  Paley  On  Convictions,  p.  219  (3rd  ed.),  it  is 
said :  "  In  such  cases  "  (that  is,  of  appeal,  where  the  statute  directs 
that  the  distress  shall  be  stayed),  ''  after  the  appeal  is  decided,  if 
the  time  limited  for  making  the  distress  be  expired,  the  magistrate 
[  *685  ]  may,  it  seems,  issue  his  warrant  immediately,  without  *any  fresh 
demand ;  for  the  time  runs  from  the  order.  But,  if  the  warrant 
has  been  issued  before,  and  suspended  by  the  appeal,  it  is  better, 
after  the  decision  of  the  appeal,  to  apply  to  the  magistrate  and  lay 
the  facts  before  him,  before  proceeding  to  the  execution  of  the 
warrant."    He  refers  to  Wootton  v.  Hairey  (2).) 

That  does  not  apply  where  the  Quarter  Sessions  have  acted  on  the 
appeal,  but  have  not  determined  it  finally.    ♦    ♦    ♦ 

(1)  See  O'Ctmnell  v.   The  Queen,  65  (2)  6  East,  76. 

R.  11.59(11  OLdFin.  Idd). 
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Slade  and  Hodges j  contra :  Kendall 


n 


The  defendant  had  jurisdiction.  There  is  no  enactment  suspend-  Wilkinson 
ing  the  order  during  appeal ;  nor  can  it  be  pretended  that  there  is 
any  general  common  law  principle  to  that  effect.  *  *  As  to  the 
judgment  of  the  Sessions,  if  it  has  any  effect  at  all,  it  is  that  of 
affirming  the  jurisdiction. 

(WiGUTMAN,  J. :  Suppose  they  had  quashed,  subject  to  a  case.) 

Perhaps  it  might  then  have  been  contended  that  the  order  had 

ceased  to  exist.      [He  cited    Bex   v.    Brooke  (i),    and    lieg.    v. 

Bolton  C^).] 

Car,  adv.  ridt. 

The  learned  Judges,   not   agreeing  in   their    reasons  for  the       [  687  ] 
decision,  now  delivered  judgment  seriatim. 

Lord  Campbell,  Gh.  J. : 

I  am  of  opinion  that  this  action  of  trespass  is  barred  by  the 
1st  section  of  stat.  11  &  12  Vict.  c.  44;  as  it  seems  to  me  that  the 
defendant,  in  granting  the  warrant  under  which  the  plaintiff  was 
apprehended,  was  not  acting  without  jurisdiction.  By  the  8rd 
section  of  stat.  7  &  8  Yict.  c.  101  (3),  jurisdiction  is  given  to  any 
justice,  at  any  time  after  the  expiration  of  one  calendar  monlh 
from  the  making  of  an  order  of  maintenance,  to  grant  such  a 
warrant,  if  it  should  be  made  to  appear  to  him  that  any  sum  to  be 
paid  in  pursuance  of  such  order  has  not  been  paid.  We  are  to 
consider,  therefore,  what  there  is  to  deprive  him  of  this  jurisdiction. 
The  4th  section  of  the  last  mentioned  statute  enacts  that,  if  the 
putative  father  within  a  certain  time  gives  notice  of  appeal  to  the 
mother,  and  gives  security  for  the  payment  of  costs,  '*  it  shall  be 
lawful  for  such  putative  father  to  appeal  to  the  General  Quarter 
Sessions."  But  I  do  not  think  that,  when  the  putative  father  had 
given  such  notice  and  security,  the  justice  ceases  to  have  any 
jurisdiction  to  '^'makethe  inquiry  and  to  grant  the  warrant,  that  the  [  *688  ] 
putative  father  may  appear  before  two  justices  and  show  why  he 
disobeys  the  order.  There  is  no  universal  juridical  maxim  or  rule 
that  an  appeal  or  writ  of  error  is  a  stay  of  execution  pending  the 
appeal  or  writ  of  error.  In  our  courts  of  equity,  an  appeal  is  no 
stay  of  execution  without  a  special  order  for  that  purpose,  as  has 
been  lately  authoritatively  declared,  in  the  case  of  Hope  v.  Hope  (4), 

(1)  2  T.  R.  190.  (3)  See  note  (1),  ante,  p.  089. 

(2)  55  E.  B.  209  (I  Q.  B.  60).  (4)  4  D.  M.  &  O.  328,  35ri. 
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Kendall  by  the  present  Loud  Cuancbllor,  for  the  information  of  the  tribunals 
W1LWN80N.  of  France.  According  to  the  common  law  of  England,  a  writ  of 
error,  even  when  allowed  and  returnable,  is  no  supersedeas  of 
execution  in  criminal  cases.  Where  there  has  been  sentence  of 
imprisonment,  if  the  party  convicted  was  in  prison  under  his 
sentence  when  the  writ  of  error  was  sued  out,  he  continued  in 
prison  pending  the  writ  of  error :  and,  if  he  was  not,  he  might 
still  be  taken  and  imprisoned  pending  the  writ  of  error. 

Some  statutes  giving  an  appeal  against  summary  convictions  stay 
execution  pending  the  appeal :  but  the  statute  which  gives  the 
appeal  in  the  present  case  has  no  enactment  to  this  effect ;  and  (as 
was  pointed  out  by  my  brother  Erle  during  the  argument)  the 
forms  adapted  to  it  rather  indicate  a  contrary  intention.  Some 
regard  must  likewise  be  had  to  the  circumstance  that  the  recog- 
nizance is  only  for  payment  of  costs,  not  for  payment  of  the  arrears 
of  the  maintenance  money  if  the  order  should  be  confirmed.  So 
that,  if  the  putative  father  could,  as  a  matter  of  right,  entirely 
escape  all  liability  to  contribute  to  the  maintenance  of  the  child 
pending  the  appeal,  he  might  for  three  months  allow  the  child  to 
[  '689  ]  starve,  and  ^oppress  the  mother,  although  he  never  meant  bona 
fide  to  prosecute  the  appeal. 

In  the  vast  majority  of  cases  it  would  be  exceedingly  improper  in 
the  justice  to  grant  a  warrant  after  the  notice  and  recognizance, 
and  before  the  hearing  of  the  appeal,  or  before  the  time  for  hearing 
it  has  expired.  And,  acting  from  a  corrupt  motive,  he  might  be 
liable  to  an  action  on  the  case  for  maliciously  granting  it.  But  I 
do  not  think  that  in  granting  it  he  could  be  said  to  have  acted 
without  jurisdiction  :  and  possibly  he  might  show  that  he  acted 
laudably  in  granting  it.  If,  for  example,  clear  proof  had  been 
adduced  before  him  that  the  putative  father  had  himself  confessed 
that  he  was  the  real  father  of  the  child;  that  he  had  given  the 
notice  and  entered  into  the  recognizance  without  any  intention  of 
prosecuting  the  appeal ;  and  that  he  was  preparing  to  leave  the 
country  for  the  purpose  of  evading  payment  under  the  order. 

Irrespective  of  what  was  done  at  the  Sessions,  therefore,  I  cannot 
see  that  the  granting  of  the  warrant  was  an  act  without  jurisdiction. 
But,  if  the  justice  by  granting  a  warrant  before  tlie  Sessions  met 
and  took  cognizance  of  the  appeal  would  not  have  been  acting  with- 
out jurisdiction,  it  seems  strange  to  say  that  his  jurisdiction  was 
taken  away  by  the  conditional  confirmation  of  the  order.  If  the 
order  had  vitality  after  the  notice  and  recognizance,  so  as  to  give 
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jurisdiction  before  the  Sessions  had  taken  cognizance  of  it,  how  was     Kendall 
it  extinguished  and  nullified  so  as  to  oust  the  jurisdiction  of  the    wilkikson. 
justice  by  the  Sessions  confirming  it,  subject  to  the  opinion  of  this 
Court  upon  a  case  reserved  ?    It  might  be  highly  improper  for  the 
justice  to  try  to  enforce  the  order  when  the  justices  at  Quarter 
Sessions  *had  expressed  a  grave  doubt  as  to  its  validity ;  and  his       [  *<»^  ] 
doing  so  might  be  evidence  of  malice :  but,  if  he  had  jurisdiction 
before,  he  surely  had  jurisdiction  after,  the  conditional  confirmation. 
The  plainlifif's  counsel  argued  that  this  confirmation,  subject  to  a 
case,  was  equivalent  to  an  adjournment  of  the  hearing  of  the 
appeal.    But,  if  the  appeal  had  been  entered  and  respited,  I  con- 
ceive that  the  question  of  jurisdiction  would  have  been  exactly  the 
same  after  the  a«ljournment  as  it  was  after  the  notice  and  recog- 
nizance, and   before   the   Sessions  met.     Rex  v.   The  Justices  of 
Pembrokeshire  (1)  shows  that  the   confirmation    of    an  order  by 
Sessions  subject  to  a  case  leaves  the  order  exactly  as  it  was  before 
the  confirmation. 

In  Rex  V.  Brooke  (2)  this  Court  intimated  an  opinion  that  a 
commitment  under  the  Vagrant  Act  was  lawful  pending  an  appeal 
given  by  the  statute  against  the  conviction.  Buller,  J.  observes : 
''It  is  said  that  it  is  strange  that  the  party  should  suffer  the 
punishment  while  the  appeal  is  pending :  but  we  are  to  consider  it 
like  the  case  put  at  tlie  Bar  of  a  writ  of  error,  which  does  not 
suspend  the  execution  of  a  judgment  which  it  is  brought  to 
reverse." 

The  common  law  upon  the  subject  is  illustrated  by  Lord 
Lyndhurst's  Act,  16  &  17  Vict.  c.  32,  for  allowing  on  certain 
conditions  a  stay  of  execution  of  judgment  for  misdemeanours 
after  a  writ  of  error. 

From  the  27th  section  of  stat.  11  &  12  Vict.  c.  48,  it  might  be 
argued  that,  pending  an  appeal,  justices  are  not  at  liberty  to  grant 
a  warrant  in  execution ;  as  they  are  thereby  expressly  authorized 
to  grant  the  warrant  after  the  appeal  is  determined.  But  sect.  85 
enacts  *that  the  Act  shall  not  extend  to  any  complaints,  orders,  or  [  •c^i  ] 
warrants  in  matters  of  bastardy,  made  against  the  putative  father 
of  any  bastard  child,  with  certain  exceptions,  which  do  not  include 
the  warrant  in  question. 

It  further  deserves  consideration  that,  by  the  old  statute  respect- 
ing bastardy,  the  order  of  filiation  was  conclusive  ;  and  that  a  great 
boon  is  given  to  the  putative  father  by  allowing  an  appeal,  without 
(1)  36  K.  E.  604  (2  B.  &  Ad.  391).  (2)  2  T.  B.  190,  196. 
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Kendall  absolutely  staying  execution,  as  a  matter  of  strict  right,  while  the 
Wilkinson,    appeal  is  pending. 

For  these  reasons,  I  think  that  on  the  first  ground  taken  by 
Mr.  Slade  he  is  entitled  to  prevail.  This  renders  it  unnecessary  to 
consider  the  second  ground:  that,  even  if  the  defendant  acted 
without  jurisdiction,  he  is  not  liable  to  the  action,  the  warrant  of 
commitment  by  the  two  justices  not  having  been  quashed  (l). 

My  brother  Erle,  who  has  read  this  judgment,  authorizes  me  to 
say  that  he  fully  concurs  in  it,  and  in  the  reasons  on  which  it  is 
rested. 

I  may  further  observe  that,  according  to  the  view  which  I  take 
of  this  case,  I  could  not  satisfactorily  dispose  of  it  without  expressing 
my  opinion  upon  the  several  points  which  I  have  touched ;  for  I 
think  that,  if  either  the  notice  of  appeal  with  the  recognizance,  or 
the  confirmation  of  tlie  order  of  the  Sessions  subject  to  a  case, 
operated  as  a  supersedeas,  these  facts  being  judicially  within  the 
knowledge  of  the  defendant  when  he  issued  the  warrant  to  appre- 
hend the  plaintiff,  the  defendant  would  have  been  acting  without 
jurisdiction  in  issuing  that  warrant,  and  would  have  been  liable  to 
r  *692  ]  this  action  of  trespass.  I  feel  strongly  the  inexpedience  *of  Judges 
expressing  an  opinion  upon  questions  of  law  which  they  are  not 
required  to  decide  for  the  purpose  of  determining  the  rights  or 
liabilities  of  the  litigants  before  them. 

Coleridge,  J. : 

This  was  an  action  of  trespass  against  a  magistrate,  not  on  the 
case.  The  declaration  did  not  allege  that  the  act  complained  of  was 
done  maliciously,  and  without  reasonable  and  probable  cause.  If, 
therefore,  the  act  were  done,  to  use  the  words  of  stat.  11  &  12 
Vict.  c.  44,  s.  1,  "in  the  execution  of  his  duty  as  such  justice,  with 
respect  to  any  matter  within  his  jurisdiction  as  such  justice,"  that 
statute  shows  that  the  action  is  misconceived,  and  the  rule  to  enter 
a  nonsuit  should  be  made  absolute.  And  this  is  no  matter  of  form 
in  the  declaration.  For  the  plain  object  of  the  statute  was  to  give 
magistrates  entire  protection  in  regard  to  acts  done,  however 
irregularly,  if  within  their  jurisdiction,  unless  malicious  and  without 
probable  causa  It  makes  these  therefore  necessary  allegations  in 
the  declaration ;  and  success  in  the  action  depends  on  their  being 
substantiated. 

(1)  It  has  not  been  thought  necessary  to  notice  this  point  in  the  report 
of  the  arguments. 
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The  short  point  to  determine  therefore  is,  whether  on  the  trial  it  Kendall 
appeared  that  what  the  defendant  had  done  was  **  in  the  execution  wflkinson. 
of  his  duty  as  such  justice,  with  respect  to  a  matter  within  his 
jurisdiction  as  such  justice.'*  And,  as  in  my  opinion  this  question 
ought  to  be  answered  in  the  affirmative,  it  seems  to  me  proper  to 
decide  the  case  simply  on  that  ground,  and  not  to  enter  upon  other 
questions  which  on  this  supposition  it  is  not  necessary  now  to  decide, 
and  upon  which,  after  much  consideration,  I  entertain  very  great 
doubt,  both  of  the  principles  on  which  they  must  stand,  and  the 
consequences  they  would  involve. 

It  appeared,  then,  that  an  order  of  filiation  had  been  made  on  the  [  ^^^  ] 
plaintiff;  that,  more  than  one  month  after  the  making  of  it,  it  had 
been  made  to  appear  to  the  defendant,  on  oath,  that  a  sum,  which 
ought  to  have  been  paid  in  pursuance  of  the  order,  had  not  been 
paid :  whereupon  he  had  issued  his  warrant  under  hand  and  seal, 
and  by  it  had  caused  the  plaintiff  to  be  apprehended  and  brought 
before  two  justices.  This  was  the  act  complained  of.  And,  if  this 
were  the  whole  case,  nothing  can  be  more  clear,  on  reference  16 
stat.  7  &  8  Vict.  c.  101,  s.  8  {^)y  than  that  the  defendant  was  acting 
in  the  execution  of  his  duty  as  a  justice  of  the  peace  in  respect  of  a 
matter  within  his  jurisdiction.  But  it  was  proved  further,  at  the 
trial,  that,  upon  the  order  being  made,  the  plaintiff  had  given  notice 
of  appeal,  and  entered  into  the  required  recognizances ;  that  the 
appeal  had  been  heard  at  Sessions ;  and  that  the  Court  had  con- 
firmed the  order,  subject  to  the  opinion  of  the  Queen's  Bench  on  a 
case  to  be  stated.  These  facts  were  relied  on  by  the  plaintiff; 
and  the  defendant  was  aware  of  them  at  the  time  he  issued  his 
warrant. 

Now  it  is  obvious  that  these  facts  will  not  avail  the  plaintiff  in 
this  action  merely  because  we  should  hold  (if  we  should  so  hold) 
that  they  would  have  availed  to  prevent  the  two  magistrates  before 
whom  the  plaintiff  was  brought  from  proceeding  to  enforce  execu- 
tion of  the  order,  so  long  as  the  appeal  was  pending.  For  the 
plaintiff  will  fail,  unless  he  can  show  that  they  took  away  the 
defendant's  jurisdiction.  The  foundation  of  this  action  is  the  want 
of  jurisdiction  in  the  defendant:  the  defendant  must  appear,  as 
regards  the  plaintiff  and  the  act  done,  exactly  as  if  he  were  a  mere 
private  individual  and  not  a  justice  of  the  peace  at  all.  If  the 
^plaintiff's  complaint  is  that,  though  he  acted  within  his  jurisdic-  [  *69ri  ] 
tion,  he  did  so  maliciously  and  without  reasonable  and  probable 
(1)  See  note  (1),  ante,  p.  (>89. 
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Kendall      cause,    he    should    have    expressly   alleged   these    things  in   his 
WiLKDfsoN.    declaration,  and  brought  them  in  issue  before  the  jury  and  the 
Judge. 

The  question  then  is :  Does  the  pendency  of  the  appeal  take  away 
jurisdiction   to  issue,  and   apprehend   on,   this   warrant,   for  the 
purpose  of  a  judicial  inquiry  whether  or  not  the  plaintiff  ought  to 
pay  the  money  alleged  to  be  due  under  the  order.    The  proceeding 
of  the  defendant  under  the  8rd  section  of  stat.  7  &  8  Vict.  c.  101  (i), 
was  purely  preliminary  to  that  inquiry,  and  ex  parte  ;  the  object  of 
it  was  to  bring  the  party  on  whom  the  order  had  been  made,  and 
who  was  alleged  by  the  informant  to  be  in  default,  before  another 
tribunal,  there  to  show  cause,  that  is,  to  defend  himself  against 
ulterior  proceedings.     This  tribunal  was  alone  competent  to  deter- 
mine the  questions  which  might  be  then  raised.     The  defendant, 
as  a  single  justice,  was  not  competent.     If  the  plaintiff  had  volun- 
tarily met  the  informant  before  the  defendant,  and  offered  to  prove 
all  the  facts  now  relied  on  by  him,  the  defendant  might  and  would 
properly  have  refused  to  enter  into  the  inquiry;  for,  if  he  bad 
decided  it  against  the  plaintiff,  he  could  still  have  taken  no  steps  to 
enforce  the  payment :  the  whole  question  must  still  have  gone  for 
decision  before  two  justices.     The  plaintiff's  counsel  could  not  deny 
that,  on  the  allegations  and  proof  of  the  informant  unanswered,  the 
jurisdiction  prima  facie  was  well  established,  that  is,  the  general 
jurisdiction  over  the  subject-matter,  and  the  particular  jurisdiction 
to  act  under  the  circumstances  :  and,  if  so,  it  cannot  be  contended 
on  principle,  or  in  accordance  with  decisions,  that  jurisdiction  can 
[  •695  ]      be  *taken   away  by  evidence  which  comes  by  way  of  defence  or 
answer  when  the  inquiry  is  once  well  commenced.     Suppose,  instead 
of  the  pending  appeal,  the  plaintiff's  case  had  been  that  nothing 
was  in  arrear:  the  defendant's  jurisdiction  would  unquestionably 
have  remained  to  put  that  matter  into  a  course  of  inquiry  before 
the  proper  tribunal :  and  there  is  no  distinction  between  the  two 
cases  ;  for,  in  both,  the  order  remains,  and  it  is  the  existence  of  the 
order,  with  the  allegation  of  non-payment,  which  give  the  jurisdic- 
tion to  do  this  particular  act.     If,  indeed,  we  suppose  the  defendant 
to  have  known  and  to  have  believed  in  the  payment,  as  that  it  was 
made  in  his  presence,  or  to  have  believed  that  an  existing  appeal 
suspended  all  proceedings,  and,  further,  that  according  to  law  it  did 
BO,  then  to  have  issued  the  warrant  might  have  been  strong  evidence 
of  malice,  and  of  want  of  probable  cause :  but  the  act  would  still 
(1)  See  note  (1),  ante,  p.  G89. 
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have  been  within  his  jurisdiction  ;  and  the  remedy  could  only  have     Kendall 
been  by  action  on  the  case.  w^ilkinson. 

On  this  short  ground,  I  think  the  rule  for  a  nonsuit  should  be 
absolute. 

WiGHTMAN,  J. : 

After  much  doubt,  I  agree  in  opinion  with  Lord  Campbell  and 

my  brother  Golbridob,  that  the  verdict   in  this  case  should  be 

entered  for  the  defendant.    As  the  reasons  for  my  judgment  are 

the  same  as  those  in  that  of  my  brother  Golbridob,  I  think  it 

unnecessary  to  repeat  them.     I  wish  it,  however,  to  be  understood 

that  my  opinion  is  limited  to  the  jurisdiction  of  the  magistrate  to 

issue  the  particular  warrant  which  was  the  ground  of  the  action  in 

this  case. 

Rule  absolute. 


CARTEK  V.   SMITH.  isss. 

(4  El.  &  BL  696-701  ;  8.  C.  3  C.  L.  R.  848;  24  L.  J.  Q.  B.  141 ;   1  Jur.  N.  S.        ^*^^^' 
279  ;  3  W.  R.  235 ;  24  L.  T.  0.  S.  254.)  [  6»6  ] 

The  Hist  rule  of  practice  iu  the  county  courts  (framed under  stat.  12  &  13 
Vict.  c.  101  (1) ),  requiring  seven  days'  notice  of  an  application  for  a  new 
trial,  is  directory  only  ;  and  the  Judge  may,  in  his  discretion,  dispense  with 
regular  notice,  if  satisfied  that  a  sufficient  case  for  so  doing  is  made  out,  and 
may  grant  a  new  trial  under  the  power  given  him  by  stat.  9  &  10  Vict, 
c.  95,  a  89  (1). 

CniPPS,  in  last  Term,  obtained  a  rule  nisi  to  prohibit  the  Judge  of 
the  county  court  from  proceeding  further  in  hearing  the  application 
for  a  new  trial  in  the  above  plaint. 

From  the  affidavits  on  both  sides  it  appeared  that  the  plaint  was 
by  an  Oxford  tradesman  against  an  undergraduate,  to  recover 
25/.  lis.  dd.  The  defendant  paid  into  Court  11.  Is.  9d.,  and  as  to  the 
residue  pleaded  infancy,  The  cause  came  on  to  be  tried  by  a  jury, 
at  the  county  court  holden  on  October  6th,  1854.  The  particulars 
in  the  plaint  were  for  142.  lent  on  an  I.  0.  U.  and  for  111.  lis.  9d.  for 
goods  of  various  kinds.  It  was  proved  that  the  defendant  was  an 
infant.  The  plaintiff's  counsel  admitted  that  he  could  not  support 
the  claim  for  money  lent,  and  that  some  of  the  goods,  such  as  a 
tobacco  stopper  and  a  spirit  flask,  were  not  necessaries;  but  he 
contended  that  several  other  articles,  such  as  a  set  of  opal  snake 
studs,  were  necessaries.  The  Judge  summed  up ;  when  the  jury 
found  a  verdict  for  the  plaintiff  for  the  full  amount,  including  the 

(1)  Repealed,  51  &  52  Vict  c.  43,  &  188.    See  now  s.  93  of  the  repealing  Act 
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Carter  tobacco  stopper,  spirit  flask  and  1. 0.  U.  The  Judge  thereupon 
Smith.  observed  that  such  a  verdict  could  not  stand.  The  defendant's 
[  *697]  counsel  proposed  to  move  then  for  a  new  *trial :  but,  it  being  late 
in  the  day,  the  Judge  directed  that  no  execution  should  issue  till 
next  Court,  in  order  that  the  defendant  might  have  an  opportunity 
to  move  for  a  new  trial.  No  formal  notice  of  an  intention  to  apply 
for  a  new  trial  was  given  at  this  time ;  but  what  took  place  was  in  the 
presence  of  the  plaintiff's  counsel  and  attorney ;  and  it  appeared 
that  the  defendants  considered  it  as  notice.  The  next  county  court 
was  holden  on  the  10th  November.  A  formal  notice  of  an  intention 
to  apply  for  a  new  trial  was  given  on  the  8th  November.  On  the 
application  being  made  at  the  Court  holden  on  the  10th  November, 
the  plaintiff's  counsel  objected  that  there  had  not  been  seven  clear 
days'  notice  given  of  the  intention  to  apply.  Affidavits  were  produced 
before  the  Judge  of  the  county  court  accounting  to  his  satisfaction 
for  the  delay  in  giving  the  notice.  The  Judge  declined  to  hear  the 
application  then,  but  said  that,  at  the  next  ensuing  Court,  the 
application  might  be  renewed  on  formal  notice,  and  he  would  hear 
it  at  that  Court,  unless  in  the  mean  time  it  was  decided  by  a 
superior  Court  that  he  had  no  discretion  to  do  so. 

Griffits  now  showed  cause.     *     *     » 

[6US)]  Cripps,  contrd.     ♦     *     * 

LoBD  Campbell,  Ch.  J. : 

I  am  of  opinion  that  there  is  no  ground  for  a  prohibition  in  this 
case.  I  should  be  exceedingly  sorry  if  the  Judges  were  not  entrusted 
with  the  discretion  exercised  in  this  case  ;  a  discretion  which  I  have 
no  doubt  will  be  cautiously  and  well  exercised.  Stat.  9  &  10  Vict, 
c.  95,  s.  89,  in  express  terms  gave  the  Judge  in  every  case  whatever 
*'  the  power,  if  he  shall  think  fit,  to  order  a  new  trial  to  be  had 
[  •700  ]  upon  such  terms  *a8  he  shall  think  reasonable."  He  has  therefore, 
on  a  proper  application,  power  at  any  time  under  this  section. 
Then  come  the  rules  of  practice  made  under  stat.  12  &  13  Vicl. 
c.  101,  8.  12 ;  and  of  these  rule  141  is  relied  upon.  But  that  rule 
is  in  its  terms  directory,  not  imperative.  In  ordinary  cases  the 
notice  is  to  be  given  ;  and  the  Judge  does  wrong  if  he  exercises  his 
discretionary  power  to  dispense  with  it  unless  sufficient  cause  is 
made  out.  But,  if  a  sufficient  cause  is  made  out,  if  it  is  shown,  for 
instance,  that  the  notice  was  not  served  in  consequence  of  inevitable 
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accident,  or  it  may  be  in  consequence  of  a  trick  or  contrivance  on       Carter 
the  other  side,  it  would  be  monstrous  to  say  there  was  no  power  to       smith. 
dispense  with  it.     It  is  a  rule  of  pf rtctice  ;  and  from  its  very  nature 
there  is  an  implied  exception,  if  sufficient  cause  be  shown  to  induce 
the  Judge  to  dispense  with  it. 

COLERIDOB,  J. : 

I  should  be  very  sorry  if  we  were  obliged  to  yield  to  an  argument 
fouiided  on  a  strict  construction  of  a  rule  which,  I  think,  was  not 
intended  to  deprive  the  Judges  of  discretion.  If  the  construction  is 
as  Mr.  Cripps  contends,  the  rule  must  be  complied  with  in  every 
particular ;  and  if  there  be  a  failure  in  any  one,  even  if  produced  by 
the  misconduct  of  the  other  side,  the  Judge's  liands  are  tied.  That 
could  not  be  intended. 

WlOHTMAN,  J. : 

Stat.  9  &  10  Vict.  c.  95,  s.  89,  gives  a  general  power  to  the  Judge 
without  limitation  as  to  time,  or  condition  precedent.  That  is 
followed  by  stat.  12  &  18  Vict.  c.  101,  s.  12,  which  gives  five  Judges 
of  the  superior  Courts  power  "  to  frame  such  general  rules  *and  [  '70i  ] 
orders  as  to  them  shall  seem  expedient  for  and  concerning  the 
practice  and  proceedings  "  of  the  county  courts,  which  are  made  as 
binding  as  if  incorporated  in  the  Act.  The  rule  in  question  is  one 
of  those.  Now  there  are  no  words  in  that  rule  making  the  giving 
of  notice  a  condition  precedent.  It  is  not  said  that  the  application 
may  be  made  if  the  party  gives  the  notice ;  but  it  is  directed  that 
be  shall  give  it.  Now  there  is  a  wide  difference  between  making  a 
notice  obligatory  as  a  condition  precedent  to  be  absolutely  fulfilled, 
and  merely  directing  that  the  notice  shall  be  given,  so  that  a  failure 
to  give  it  will  make  the  application  irregular.  If  the  proceeding  is 
irregular  the  Judge  would  do  well,  in  general,  to  refuse  to  hear  the 
application  on  that  ground ;  but  he  retains  a  discretion,  if  he  think 
fit,  in  proper  cases,  to  grant  a  new  trial,  given  him  by  the  Act  and 
not  taken  away. 

Crohpton,  J. : 

It  would  be  dreadful  if  all  discretion  were  taken  away  so  that  in 
no  case  could  the  Judge  dispense  with  formal  notice,  even  if  there 
were  fraud.  There  are  no  negative  words  in  the  rule.  It  seems  to 
me  clearly  to  show  an  intention  not  to  deprive  the  Judge  of 
discretion. 

Rtde  discharged. 
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1855.  EACE  V.  WARI)(1). 

Jan,  26,  30. 

(4  EL  &  Bl.  702—714  ;  S.  C.  3  C.  L.  R.  744 ;  24  L.  J.  Q.  B.  153 ;   1  Jur.  N.  S.  704  ; 

[  702  ]  3  W.  R  240 ;  24  L.  T.  0.  S.  270.) 

Water  as  it  issues  from  a  well  or  spring  is  not  to  be  considered  as  produce 
of  the  soil,  so  as  to  make  the  right  to  take  it  in  alteno  aolo,  for  domestic  pur> 
poses,  a  profit  d  prendre.  Such  right  is  an  easement  only,  and  may  be 
claimed  by  custom. 

Action  for  breaking  plaintifTs  close.  Plea:  justifying  under  a  custom, 
from  time  immemorial,  for  all  the  inhabitants  of  the  township  in  wliich 
plaintiff's  close  was  situate  to  tnke  water  from  a  well  or  spring  in  that  close, 
and  carry  the  same  to  their  houses,  to  housed  for  domestic  purposes :  Held, 
on  demurrer,  that  the  custom,  as  stated  in  the  plea,  was  good. 

Thb  iirst  count  alleged  that  the  defendants  broke  and  entered 
the  close  of  the  plaintiff,  at  Horbury,  in  the  parish  of  Wakefield, 
and  trod  down,  (fee.  the  grass  growing  there,  and  subverted,  &c.  the 
soil,  and  placed  on  the  said  close  divers  cartloads  of  earth  cVc,  and 
kept  and  continued  the  same  upon  the  said  close  &c. 

The  second  count  alleged  that  the  plaintiff  was  possessed  of  a  field 
at  Horbury  aforesaid,  and,  by  reason  thereof,  was  entitled  that  the 
waters  from  time  to  time  collecting  and  being  in  and  upon  the  said 
field  should  be  drained  and  carried  away  from  the  same  by  and 
through  a  certain  drain  in  the  said  field ;  and  that  the  defendants 
broke  into  and  burst  the  said  drain,  and  threw  and  placed  large 
quantities  of  earth  &c.  there,  and  wrongfully  obstructed  the  same, 
whereby  divers  large  quantities  of  the  waters  which  from  time  to 
time  during  that  time  collected  and  were  in  and  upon  the  said  field 
were  prevented  from  running  away  from  the  same  as  they  other- 
wise would  have  done,  and  were  then  caused  to  overflow  and 
accumulate  upon  the  said  field. 

Plea  1,  to  the  first  count :  That  the  close  in  which  &c.  in  the  first 
count  mentioned  is  situate  in  the  township  of  Horbury,  in  the  said 
parish  of  Wakefield,  and  that  there  now  is,  and  from  time  whereof 
&c.  hath  been,  a  certain  custom  in  the  said  township,  that  is  to  say, 
that  all  the  inhabitants  of  the  said  township  have  been  used  and 
I  ♦703  ]  accustomed,  during  all  the  time  aforesaid,  *to  have,  and  of  right 
ought  to  have  had,  and  still  of  right  ought  to  have,  the  liberty  and 
privilege  to  have  and  take  water  from  a  certain  well  or  spring  of 
water  situate  in  the  said  close  in  which  &c.,  and  to  carry  the  same 
to  their  respective^dwelling-houses  in  the  said  township,  to  be  used 

(1)  Cited,  IMl  V.  Koitingham  (1875)  (affd.  7  a  B.  Div.  106  ;  revd.  in  II.  I^ 

1  Ex.  D.   1,  4,  45  L.  J.  Ex.  50,  33  7  App.  Gas.  633,  52  L.  J.  a  B.  193); 

L.  T.  697  ;  Saltaah  (Mayor)  v.  Oood-  Mercer  v.  Denne  [1904]  2  Oh.  534,  551, 

man    (1880)    5    0.   P.   ;D.  ,431,;  449  74  L.  J,  Ch.  71,  91  L.  T.  513. 
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and  consumed  therein  for  domestic  purposes,  every  year  and  at  Race 
all  times  in  the  year,  at  their  free  will  and  pleasure :  and  the  ward 
defendants  say  that,  a  short  time  before  the  said  time  when  Ac, 
the  plaintiff  had  caused  the  said  well  or  spring  to  be  filled  up  with 
divers  large  quantities  of  materials,  and  the  same  continued  so  filled 
up  at  the  said  time  when  &c. ;  insomuch  that  the  said  inhabitants, 
at  the  said  time  when  &c.,  were  prevented  by  reason  thereof  from 
procuring  water  therefrom  as  they  were  accustomed  and  of  right 
entitled  to  do ;  therefore  the  defendants,  being  inhabitants  of  the 
township,  and  of  right  entitled  to  have  and  procure  water  from 
the  said  well  or  spring,  entered  upon  the  said  close  for  the  purpose 
of  reopening  the  said  well  and  removing  the  said  materials  with 
which  the  same  had  been  filled  up  by  the  plaintiff,  and  did  remove 
and  take  out  the  said  materials  with  which  the  said  well  or  spring 
had  been  so  filled  up,  and  in  so  doing  did  necessarily  and  unavoid- 
ably &c.  (justifying  the  trespasses  in  the  first  count  mentioned). 

Plea  2,  to  the  second  count :  That  the  said  close  in  which  &c.  in 
the  second  count  mentioned  is  situate  &c. ;  and  that  there  now  is, 
and  from  time  whereof  &c.  hath  been,  a  certain  custom  (setting  out 
the  custom  as  in  plea  1) :  and  the  defendants  say  that,  a  little 
before  the  said  time  when  &c.,  the  plaintiff  had  unlawfully  caused 
*the  water  of  the  said  well  or  spring  to  be  carried  away  from  the  [  •704  ] 
said  well  or  spring  along  and  by  the  said  drain  in  the  second  count 
mentioned,  and  had  unlawfully  constructed  the  said  drain  for  that 
purpose;  insomuch  that  the  water  in  the  said  well  or  spring  was  by 
reason  thereof,  at  the  said  time  when  &c.,  so  diminished  that  the 
said  inhabitants  could  not  procure  water  therefrom  as  they  were 
theretofore  accustomed  and  entitled  to  do;  wherefore  the  defendants, 
being  inhabitants  of  the  said  township,  and  of  right  entitled  to  have 
and  procure  water  from  the  said  well  or  spring,  did,  at  the  said  time 
when  &c.  in  the  second  count  mentioned,  open  the  said  drain  and 
place  certain  earth,  stones  and  rubbish  therein,  and  did  necessarily 
&c.  (justifying  the  trespasses  in  the  second  count  mentioned). 

Demurrer  to  both  pleas.     Joinder. 

The  case  was  argued  in  this  Term  (l). 

Unthankf  for  the  plaintiff : 

The  pleas  are  bad.  A  custom  such  as  that  set  up  cannot  exist. 
The  right  to  take  water  for  domestic  purposes  is  not  an  easement, 
but  a  profit  a  prendre,  which  cannot  be  the  subject  of  a  custom. 

(1)  Boforo  Lord  Campbell,  Cli.  J.,  Coleridge,  Wightman  and  Crompton,  J  J. 
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Race  •  •  In  U'eekli/  v.  U'ilthnau  (1)  it  was  said,  hy  Blencowe,  J.,  that 
Ward.  the  right  of  pot  water  is  an  interest,  and  not  an  ^easement ;  although 
r  •705  ]       PowBLL,  J.,  was  of  the  contrary  opinion. 

(Lord  Campbell,  Ch.  J. :  But  hoth  agreed  that  the  inhabitants 
might  have  a  custom  to  take  it.) 

Manning  v.  Wasdale  (2)  will  be  relied  on.  There  the  right  was  to 
take  water,  not  merely  for  culinary  purposes,  but  also  for  watering 
cattle  Icrant  and  coiichant.  But  that  case  does  not  seem  to  be  an 
authority  upon  the  question  whether  the  right  to  take  water  for 
domestic  pur])oses  can  be  claimed  by  a  custom ;  for  the  right  was 
claimed  by  reason  of  the  occupation  o'  a  particular  house.  No 
right  which  confers  a  profit  arising  out  of  the  soil  of  another  can 
1)0  the  subject  of  a  custom ;  the  right,  in  order  to  allow  of  its  being 
so  claimed,  must  be  a  right  for  the  purposes  of  pleasure  or  con- 
venience only. 

(Lord  Campbeix,  Ch.  J. :  The  reason  why  a  profit  a  prendre 
cannot  be  supported  by  a  custom  in  an  indefinite  number  of  people 
is,  that  the  subject  of  the  profit  a  pi-endre  would,  in  that  case,  be 
liable  to  be  entirely  destroyed.) 

A  further  reason  is  given  in  Oateward's  case  (a),  namely,  that  such 
a  custom  could  not  be  released. 

(Lord  Campbell,  Ch.  J.:  That  argument  applies  equally  to 
many  kinds  of  easements  by  custom.) 

Tn  Dyce  v.  Lady  James  Hay  (4)  the  Lord  Chancellor  laid  down, 
in  the  House  of  Lords,  that  there  can  be  no  prescriptive  right  in 
the  nature  of  a  servitude  or  easement  so  large  as  to  preclude  the 
ordinary  uses  of  property  by  the  owner  of  the  land.  The  case 
arose  under  the  Scotch  law;  but  the  Lord  Chancellor,  in  his 
judgment,  observed  that  the  English  law  was  still  stronger  as  to 
this  point.  Such  a  custom  as  that  set  up  by  the  pleas  might 
entirely  deprive  the  owner  of  the  land  of  the  use  of  the  water. 

r  706  ]  Thigh  Hill,  contra  : 

Grimstead  v.  Marlowe  (5)  has  decided  that  a  profit  a  prendre 
cannot  be  claimed  by  custom.  But  the  right  which  the  defendants 
set  up  is  an  easement,  not  a  profit  a  prendre.     It  gives  them  no 

(1)  1  Ld.  Ray.  405,  407.  (4)  1  Maoqueen,  305. 

(2)  44  R.  R.  576  (5  Ad.  &  El.  758).  (5)  2  R  R.  512  (4  T.  R.  717). 
(•*)  6  Co.  Rep.  59  b. 
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property  in  the  produce  of  the  soil ;  and  they  could  not  bring  an  Race 
action  of  trespass  de  bonis  asportatis  for  a  deprivation  or  diminution  wabd. 
of  their  right. 

(LoBD  Campbell,  Gh.  J. :  Trespass  de  bonis  aspor talis  lies  for 
taking  the  produce  of  the  soil.) 

It  cannot  be  said  that  water  is  the  produce  of  the  soil.  '*'  *  And  it 
is  an  easement  which  can  be  claimed  by  custom.  In  the  Year  Book 
15  Edw.  IV.  (i),  Oenney  says:  "  Ceo  ad  este  admitte  bon  prescrip- 
tion a  dire  que  touts  les  inhabitants  deins  un  tiel  ville  ont  use  de 
temps,  &c.  d*aver  ewe  en  un  tiel  fount  pur  faire  manger  et  boyer  et 
touts  necessaries." 

(Lord  Gampbelt«,  Ch.  J. :  That  is,  in  other  words,  for  domestic 
purposes.) 

In  Qoodday  v.  Mxchell  (2)  it  is  laid  down  that  "  parishioners,"  "  in 
matter  of  easement  as  a  way  to  the  church,  or  common  fountain, 
or  otherwise,"  ''  ought  to  allege  custom  or  usage  within  the  parish." 
Weekly  v.  Wildman  (s)  is  to  the  same  effect.  Gateward's  case  {*) 
and  Grimstead  v.  Marlowe  (6)  decide  that  any  mere  easement  can 
be  claimed  by  custom. 

(Lord  Campbell,  Ch.  J. :  There  is  no  doubt  as  to  that.) 

The  subject  of  the  right  here  cannot,  as  has  been  suggested,  be 
destroyed,  or  diminished,  to  the  detriment  of  the  owner  of  the  soil. 

(LoBD  Campbell,  Ch.  J. :  The  water  might  be  entirely  used  up.)  [  707  ] 

That  could  not  take  place ;  the  water  is  from  a  spring,  and  is  so 
described  in  the  pleas. 

(Lord  Campbell,  Ch.  J. :  A  right  to  use  running  water  is  an 
easement.  A  spring  may  fairly  come  under  the  description  of 
running  water.) 

*  *  Mtinning  v.  Wasdale  (6),  on  examination,  will  be  found  to  be  a 
direct  authority  that  such  a  right  as  that  which  is  here  claimed  is 
a  mere  easement,  and  can  be  claimed  by  custom.     Wickham  v. 

(1)  Year  B.  Trin.  15  Edw.  IV.  fol.  29         (4)  6  Co.  Rep.  59  b. 

A.  pL  7.  (5)  2  B.  K.  612  (4  T.  R.  717). 

(2)  Cro.  Eliz.  441.  (6)  44  R.  R.  576  (5  Ad.  &  El.  758). 
(a)  1  Jxl.  Ray.  rIOo. 
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Rack  Hawker  (x)  is  not  in  |K)int.  The  right  there  claimed  was  of  a 
w/io.  different  ifature  from  that  claimed  by  the  defendants  in  the  present 
case;  and  the  main  question  was  whether  the  grant  which  was 
pleaded  authorized  the  defendant  to  send  servants  on  to  the  land 
to  hunt  in  his  absence.  So,  in  Dt/ce  v.  Lady  Jamet  Hay  (2)  the 
right  claimed  was  of  a  different  character  from  that  in  the  present 
case. 

Unthankf  in  reply.     *     ♦     ♦ 

Cur.  adv,  r«/^. 

\  708  1       Lord  Campbbll,  Gh.  J.  now  delivered  the  judgment  of  the  Court  : 

The  first  count  of  the  declaration  is  for  breaking  and  entering 
the  plaintiff's  close  in  the  township  of  Horbury,  and  committing 
various  trespasses  therein.  The  defendants  justify  under  an  imme- 
morial custom  in  the  said  township  for  all  the  inhabitants  for  the 
time  being  in  the  said  township  to  have  the  liberty  and  privilege  to 
have  and  take  water  from  a  certain  well  or  spring  of  water  in  the 
said  close  in  which  &c.,  and  to  carry  the  same  to  their  respective 
dwelling-houses  in  the  said  township,  to  be  used  and  consumed 
therein  for  domestic  purposes. 

The  plaintiff  demurs :  and  it  has  been  argued  before  us  that  the 
plea  is  bad,  because  it  claims  a  right  for  all  the  inhabitants  of  tlie 
township  to  take  a  profit  a  prendre  in  alieno  solo. 

But  we  are  of  opinion  that  no  such  right  is  claimed  by  the  alleged 
custom.  The  action  is  not  for  taking  water  the  property  of  the 
plaintiff ;  and  no  such  action  could  be  supported  unless  the  water 
were  contained  in  a  cistern  or  some  vessel  in  which  he  had  placed 
it  for  his  private  use.  The  defendants  have  to  answer  the  charge 
of  having  unlawfully  broken  and  entered  the  plaintiff's  close,  and 
trampled  and  injured  his  grass  growing  there  &c.  In  doing  so 
they  certainly  claim  a  right  by  immemorial  custom,  in  all  the 
inhabitants  of  the  township,  to  take  water  from  a  spring  issuing 
[  *709  ]  from  the  *close,  and  to  carry  it  to  their  dwelling-houses  for  domestic 
purposes:  but  this  claim  is  made  with  the  view  of  excusing  the 
alleged  trespasses  in  entering  the  close  and  injuring  the  grass  &c. 

The  water  which  they  claim  a  right  to  take  is  not  the  produce  of 
the  plaintiff's  close ;  it  is  not  his  property ;  it  is  not  the  subject  of 
property.  Blackstone,  following  other  elementary  writers,  classes 
water  with  the  elements  of  light  and  air :  vol.  2,  p.  14.  Afterwards, 
having  stated  that  a  man  cannot  bring  an  action  to  recover 

(1)  5G  B.  R.  V.2li  (7  M.  &  W.  C;J).  (2)  1  Maoqueen,  305. 
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possession  of  a  pool  or  other  piece  of  water,  either  calculating  its  Bage 
capacity,  as  for  so  many  cubical  yards,  or  by  superficial  measure  for  ward. 
twenty  acres  of  water,  he  gives  the  reason  :  **  For  water  is  a  moveable 
wandering  thing,  and  must  of  necessity  continue  common  by  the 
law  of  nature : "  lb.  p.  18.  It  is  not  disputed  that  this  would  be  so 
with  respect  to  the  water  of  a  river  or  any  open  running  stream. 
We  think  it  is  equally  true  as  to  the  water  of  a  spring,  when  it  first 
issues  from  the  ground.  This  is  no  part  of  the  soil,  like  sand,  or 
clay,  or  stones ;  nor  the  produce  of  the  soil,  like  grass,  or  turves,  or 
trees.  A  right  to  take  these  by  custom,  claimed  by  all  the  inhabi- 
tants of  a  district,  would  clearly  be  bad  ;  for  they  all  come  under  the 
category  of  profit  d  prendre,  being  part  of  the  soil  or  the  produce  of 
the  soil :  and  such  a  claim,  which  might  leave  nothing  for  the  owner 
of  the  soil,  is  wholly  inconsistent  with  the  right  of  property  in  the 
soil.  But  the  spring  of  water  is  supplied  and  renewed  by  nature  ; 
it  must  have  flowed  from  a  distance  by  an  underground  channel ; 
and,  when  it  issues  from  the  ground,  till  appropriated  for  use,  it 
flows  onward  by  the  law  of  gravitation.  While  it  remains  in  the 
field  where  it  issues  forth,  in  the  absence  of  any  servitude  or  custom 
giving  a  right  to  others,  the  owner  of  the  field,  and  he  ^only,  has  a  [  *7io  ] 
right  to  appropriate  it ;  for  no  one  else  can  do  so  without  commit- 
ting a  trespass  upon  the  field  ;  but  when  it  has  left  his  field,  he  has 
no  more  power  over  it,  or  interest  in  it,  than  any  other  stranger. 

For  these  reasons  it  has  been  considered  that  the  inhabitants  of 
a  district  may,  by  custom,  have  a  right  to  go  upon  the  soil  of 
another  to  take  or  to  use  water.  On  examining  the  Year  Book, 
Trin.  16  Edw.  IV.,  fol.  29  A.  pi.  7,  cited  at  the  Bar,  it  would 
appear  that  Genney,  as  counsel,  says  it  would  be  a  good  prescription 
that  all  the  inhabitants  in  such  a  vill  have  used  from  time  imme- 
morial to  have  the  water  in  such  a  pond  to  drink  &c.  Gatesby, 
then  a  Judge  (i),  assents  to  this,  and  he  likens  it  to  a  custom  for  all 
the  fishermen  (2),  inhabitants  in  a  particular  vill,  to  have  a  right  to 

(1)  According  to  Haydu's  Book  of  paring  the  Year  Book  with  the  same 

Dignities,  Catesby  did  not  become  a  authority,  to  have  been  Brian,  Oh.  J., 

Judge  till  1482  (21  &  22  Edw.  IV.}.  Littleton,  Choke  and  Neele,  JJ. 

[Nov.    20,     according     to    Dugdale,  (2)  "  Ceo  ad  este  admitte  adire  que 

''Ongines        Juridiciales  " ;        Foss,  touts  les  piscars  en  un  tiel  ewe,'' &c 

"Tabulae  Curiales,*'  gives  the  date  as  '*saus  mre  le  quel   les    piscars  sont 

1481  ;  the  variance  is  immaterial  for  inhabitants  en  ascun  ville,  per  que  a 

the  present  puipose. — F.  P.]    In  15  pluis  fort  le  prescriptio  serra  bon  en  le 

Edw.  IV.  (1 -170-76)  the  Judges  of  the  case  al  barro,*'  which  was  that  of  a 

CommonPleas,  in  which  Court  the  case  right  laid  in  all  the  citizens  and  in 

in  the  text  occurred,  ap])eai*,  on  com*  habitants  of  Coventry. 

45—2 
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Race        dry  their  nets  on  a  particular  close.    There  the  word  ''prescription" 
Wahd.       ^b  ub^^  '    but  there  is  no  prescription  stated  in  a  qiie  estate  ;   and  a 
customary  right  by  reason  of  inhabitancy  in  a  particular  district  is 
evidently  described  and  intended. 

In  Weekly  v.  Wildvian  (i)  we  find  certain  obitei-  dicta  upon  this 
subject  which  are  entitled  to  some  weight.  "  Blbncowe,  J. :  In- 
habitants may  have  a  custom  to  have  pot  water,  which  is  an 
interest,  and  not  barely  an  easement.  But  Powbll,  J.,  denied  that, 
and  said  that  it  is  only  an  easement."  Both  these  learned  Judges 
agree  that  inhabitants  may  have  a  right  to  enter  the  soil  of 
[  *7ii  ]  ^another  to  take  pot  water ;  and  only  differ  as  to  the  name  to  be 
given  to  it. 

Manning  v.  WasdaU  (2)  appears  to  be  an  express  adjudication  in 
favour  of  such  a  custom.  The  first  count  of  the  declaration  claimed 
a  right  in  the  plaintiff,  as  occupier  of  an  ancient  messuage,  within 
the  parish  of  St.  Ives,  to  wash  and  water  his  cattle  in  a  certain 
pond,  and  also  to  take  and  use  the  water  of  the  said  pond  for 
domestic  purposes,  for  the  more  convenient  use  and  enjoyment  of 
the  said  messuage,  at  all  times,  at  his  free  will  and  pleasure.  But, 
in  the  second  count,  the  plaintiff  claimed  the  same  right  merely  as 
an  inhabitant  householder  of  the  parish.  After  a  very  learned  and 
powerful  argument  from  my  brother  Wightvian,  then  at  the  Bar, 
and  counsel  for  the  defendant,  to  the  effect  that  the  plaintiff  claimed 
a  profit  a  pi-endre  in  alieno  nolo,  and  that  both  counts  were  bad. 
Lord  Dbnman  said :  '*  It  is  not  consistent  with  ordinary  language  to 
call  the  taking  of  water  a  profit  a  piendre''  He  then  (without 
adverting  to  the  second  count)  said  that  at  all  events  the  declaration 
was  good,  the  claim  being  made  in  respect  of  the  plaintiff's  house. 
Pattbson,  J.  was  proceeding  to  give  judgment  on  the  same  ground, 
when,  his  attention  being  directed  by  the  defendant's  counsel  to  the 
second  count,  he  says :  ''  It  is  then  necessary  to  decide  the  other 
question ;  and  I  am  of  opinion  that  this  is  not  a  profit  c(  prendre^ 
which  must  be  something  taken  out  of  the  soil."  And  now 
he  goes  on  to  lay  down  the  position  that  "  inhabitants  of  a 
parish  might  have  a  right  to  an  easement  of  this  sort." 
Williams,  J.  agreed  that  this  did  not  appear  to  be  a  profit  d 
prendre ;  and  my  brother  Golbridge,  who,  from  the  questions  he 
*7^2]  puts  during  the  argument,  shows  that  he  had  very  *deliberately 
considered  the  subject,  says :  *'  My  judgment  rests  upon  a  ground 

(I)  1  Ld.  Ray.  407.  {2)  44  E.  E.  576  (d  Ad  &  El.  768). 
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which  makes  the  difiference  between  the  two  counts  immaterial.    I        Racb 
think  the  right  claimed  in  each  is  a  mere  easement."  Ward. 

The  authorities  relied  upon  by  Mr,  Unthank  are  not  inconsistent 
with  this  doctrine.  His  quotation  from  Bracton  does  not  prove 
that  the  right  to  take  water  when  flowing  in  its  natural  course  is  a 
profit  d  prendre ;  and  the  learned  author  of  that  treatise,  by  the 
words  he  uses  immediately  after,  shows  that  he  was  well  aware  of 
the  distinction  between  such  water  and  water  in  a  cistern,  which  is 
the  subject  of  private  property. 

In  Wickliam  v.  Hawker  (I)  the  Court  of  Exchequer  held  that  a 
''  liberty,  with  servants  or  otherwise,  to  come  into  and  upon  "  lands, 
"  and  there  to  hawk,  hunt,  fish,  and  fowl,"  is  a  profit  a  prendre 
within  the  Prescription  Act,  2  &  8  Will.  lY.  c.  71 :  but  that  liberty 
and  a  liberty  to  take  water  are  so  different  that  they  furnish  no 
safe  analogy  to  guide  us  in  this  case. 

In  Blewett  v.  Tregonning  (2)  this  Court  held  an  alleged  custom  to 
be  bad  for  all  the  inhabitants  occupying  lands  in  a  district  to  enter 
a  close,  and  take  therefrom  reasonable  quantities  of  sand  which  had 
drifted  thereupon,  for  the  purpose  of  manuring  their  lands.  The 
reason  was  that  the  drifted  sand  had  become  part  of  the  close,  so 
that  the  claim  was  to  take  a  profit  in  alieno  solo :  but  the  water  to 
be  taken  never  had  become  part  of  the  close ;  nor  was  it  the  produce 
of  the  close. 

The  plaintiff's  counsel  lastly  referred  to  the  recent  decision  of 
the  House  of  Lords  in  Dyce  v.  Lculy  Jatnes  Hay  (3),  in  which  the 
LoBD  Chancbllor  said  that  neither  *by  the  law  of  Scotland  or  of  C  ^^^^  J 
England  can  there  be  a  prescriptive  right,  in  the  nature  of  a 
servitude  or  easement,  so  large  as  to  preclude  the  ordinary  uses  of 
property  by  the  owner  of  the  lands  affected.  But  no  such  conse- 
quence will  follow  from  the  customary  easement  claimed  in  the 
present  case ;  and  it  does  not  interfere  with  the  ordinary  uses  of  the 
plaintiff's  close  so  much  as  the  custom  would  which  was  held  to 
be  valid  in  I'yson  v.  Smith  (4),  that,  at  fairs  holden  on  the  waste  of 
a  manor,  every  liege  subject  exercising  the  trade  of  a  victualler 
might  enter,  at  the  time  of  the  fairs,  and  erect  a  booth,  and  con- 
tinue the  same  a  reasonable  time  after  the  fairs,  for  the  more 
convenient  carrying  on  his  calling. 

As  to  customary  rights  claimed  by  reason  of  inhabitancy,  the 

(1)  56  B.  K.  023  (7  M.  &  W.  63).  (4)  48  R.  R.  539  (6  Ad.  &  EL  745 ; 

(2)  42  U.  R.  463  (3  Ad.  &  El.  554).        9  Ad.  &  El.  406). 

(3)  1  Macqueon,  305. 
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Race  distinction  has  always  been  between  a  mere  easement  and  a  profit 
Ward,  "  prendre.  A  custom  for  all  the  inhabitants  of  a  vill  to  dance  on  a 
particular  close  at  all  times  of  the  year,  at  their  free  will,  for  their 
recreation,  has  been  held  good,  this  being  a  mere  easement: 
Abbot  V.  Weekly  (i) ;  and  we  held,  last  Term,  that,  to  a  declaration 
for  breaking  and  entering  the  plaintiff's  close  and  taking  his  fish, 
a  custom  pleaded  for  all  the  inhabitants  of  the  parish  to  angle  and 
catch  fish  in  the  loaia  in  qtu)  was  bad,  as  this  was  a  profit  a  prendre, 
and  might  lead  to  the  destruction  of  the  subject-matter  to  which 
the  alleged  custom  applied  (2). 
[  714  ]  For  these  reasons  we  think  that  in  the  present  case  the  plea  to 

the  first  count  is  sufficient. 

There  is  a  second  count  in  the  declaration,  very  informally  drawn, 
which,  when  examined,  appears  to  be  likewise  a  count  in  trespass 
qnarc  clausuvi  fregit ;  and  the  plea  to  it  is  substantially  the  same  as 
that  pleaded  to  the  first  count.  We  are  therefore  of  opinion  that 
upon  the  whole  record  there  must  be  judgment  for  the  defendants. 

Jvdgrnent  fin'  the  defendants. 


1855.  Ex   PARTE    CHRISTIR 

!!L  ■  (4  El.  &  Bl,  714—716 ;  S.  0.  24  L.  J.  Q.  B.  144.) 

A  party  against  whom  a  judgment  has  been  recovered  in  a  county  court, 
and  who  has  since  been  discharged  by  the  Insolvent  Debtors*  Court,  may 
nevertheless  be  afterwards  committed  by  the  Judge  of  the  county  court, 
under  the  same  judgment,  upon  summons  under  stat.  9  &  lOYict.  c.  95,  s.  98. 

[This  case  is  obsolete.    See  Cojteman  v.  Rom  (1867)  7  El.  &  Bl.  679,  26  L.  J. 
a  B.  251.] 

(1)1  Lev.  176.  and  of  but  little  benefit  to  the  inhabi- 

(2)  Bland  v.  Lipscombef  November  tants,   and  is  bad.    Such  being  the 

14th,  1854.     On  demurrer  to  the  plea  settled  law,  we  are  to  apply  it  to  this 

justifying  a  trespass  under  the  right,  case.     It  is  clear  to  me  that  the  custom 

claimed  b}*  custom.     Jlonyman  for  the  claimed  on  this  plea  is  to  angle  for, 

plaintiff;  Joseph  Brown  for  the  defen-  catch,  and  caiTy  away  the  fish;  but, 

dant.  supposing  it  were  limited,  as  Mr.  Broton 

argues,  to  a  claim  to  angle  for  and 
Lord  Campbell,  Ch.  J. :  catch  the  fish,  without  claiming  a 
We  must  act  upon  that  salutary  law  right  to  carry  them  away,  I  think  it 
which  distinguishes  between  a  mere  would  be  equally  destructive  of  the 
easement  and  the  right  to  take  a  profit.  subject-matter,  and  bad. 
It  is  a  good  custom  for  all  the  inhabi- 
tants of  a  parish  to  dance  in  a  par-  Colekidge  and  Wightman,  JJ. 
ticular  spot,  or  the  like  :  but  a  custom  concurred. 

to  take  as  a  profit  what  is  valuable  Judifment  for  ptatniiff. 
would  be  very  injurious  to  the  owner 
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IN  THE  EXCHEQUER   CHAMBER 


FOSTER  V.   HAYES.  isss. 

Jan.  12. 
(4  El.  &  Bl.  717—736;  S.  C.  3  0.  L.  B.  576;  24  L.  J.  Q.  B.  161 ;  1  Jur.  N.  S.  

515 ;  3  W.  R.  168  ;  24  L.  T.  0.  S.  312.)  r  717  " 

H.,  by  will  made  before  1838,  devised  land  to  trustees  to  the  use  of  his 
fi^randson  M.  for  life,  remainder  to  such  uses  as  M.  should  appoint  among 
his  child  or  children,  and,  for  default  of  such  appointment,  to  all  the 
children,  both  sons  and  daughter.^,  of  M.  (if  more  than  one)  as  tenants  in 
common,  and  their  heirs  for  ever ;  and,  for  default  of  such  issue,  to  the  use 
of  all  the  children,  both  sons  and  daughters,  of  the  brothers  and  sister  of 
H.,  as  tenants  in  common,  and  their  heirs  for  ever.  Then  followed  a  pre- 
cisely similar  limitation  of  another  estate  to  n.*s  only  other  grandson,  W. 
Then  followed  this  proviso:  ''Provided  always,  and  my  will  and  mind 
expressly  is,  that,  in  case  either  of  my  said  grandsons  shall  happen  to  die 
without  issue  of  their  bodies  lawfully  begotten,  that  my  said  trustees  shall 
stand  seized  of  the  several  hereditaments  and  estates  hereinbefore  devised 
for  the  benefit  of  such  gi*andson  so  dying,  to,  for  and  upon  the  like  uses  and 
tinists  as  they  shall  stand  seized  of  the  hereditaments  and  estates  before 
devised,  for  the  benefit  of  such  survivor.". 

ir.,  at  the  time  of  making  his  will,  had  two  brothers  and  a  sister  living. 
On  his  death,  M.  took  possession  of  the  estate,  and  afterwards  man-ied,  and 
hnd  one  child,  E.,  who  died  an  infant  in  the  lifetime  of  her  father,  unmarried, 
and  before  the  Inheritance  Act,  1833  (3  &  4  Will.  IV.  c.  106),  leaving  the 
defendant  her  heir-at-law;  and,  on  the  death  of  M.,  there  were  living 
children  of  the  brothers  and  sister  of  the  testator,  the  other  grandson,  W., 
having  die<l  without  issue  in  the  lifetime  of  M. : 

Held  that  E.  took,  upon  her  birth,  a  vested  remainder  in  fee,  and  that 
upon  M.'s  death  E.'s  heir-at-law  became  entitled. 

The  defendants  having  obtained  judgment  in  the  Court  of 
Queen's  Bench  (i),  the  plaintiff  suggested  error.  The  part  of  the 
record  upon  which  the  judgment  turned  sufl&ciently  appears  by 
the  following  abstract,  taken  from  the  commencement  of  the  judg- 
ment, jwst,  p.  712. 

''This  was  an. action  of  replevin;  in  which  the  question  for  the 

consideration  of  the  Court  of  Queen's  Bench  was  raised  by  demurrer 

to  the  avowry  and  plea  in  bar,  respectively.    In  these  pleadings  the 

will  of  one  *William  Harding  is  set  out,  bearing  date  the  8th  day      [  ♦718  J 

of  January,  1788,   by   which   the  testator  devised  the  estate  in 

question  to  his  grandson  Matthew  Hayes  for  life  (2),  with  remainder 

(1)  Foster  V.    Hayes,  95  B.  R.  408  (2)  Immediately  after  this   limita- 

(2  El.  &  Bl.  27),  where  the  pleadings  tion  for  the  life  of  Matthew  followed  a 

are   given    rather   more    at    length.  limitation  to  such  uses  as  Matthew,  by 

Subsequently   to   the  decision,   there  deed  &c.,  should  appoint  amongst  the 

reported,  on  the  demurrers,  the    de-  child  or  children  of  his  body  lawfully 

fondants    also    recovered    a    verdict  begotten,    and,   for  default  of    such 

upon  an  issue  on  a  traverse  of  the  appointment,  &o. :  then  followed  the 

first  plea  in  bar:  after  which  judgment  limitation  o|  the  remaipder  as  i|t  the 

was  entered  for  the  defendants,  ie^U 
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FoBTEB  to  all  the  children,  both  sons  and  daughters,  of  the  said  Matthew 
Hayes.  Hayes  (if  more  than  one)  as  tenants  in  common,  and  their  heirs 
for  ever ;  and,  '  for  default  of  such  issue,  to  the  use  of  all  the 
children,  both  sons  and  daughters,'  of  the  brothers  and  sister  of 
the  testator,  as  tenants  in  common,  'and  their  heirs  for  ever.*  The 
will  then  contains  a  precisely  similar  limitation  of  another  estate 
to  the  testator's  only  other  grandson,  William  Harding  Hayes. 
And  then  follows  this  proviso :  *  provided  always,  and  my  will  and 
mind  expressly  is,  that,  in  case  either  of  my  said  grandsons  shall 
happen  to  die  without  issue  of  their  bodies  lawfully  begotten,  that 
my  said  trustee  shall  stand  seized  of  the  several  hereditaments  and 
estates  hereinbefore  devised  for  the  benefit  of  such  grandson  so 
dying,  to,  for  and  up3n  the  like  uses  and  trusts  as  they  shall  stand 
seized  of  the  hereditaments  and  estates  before  devised,  for  the 
benefit  of  such  survivor.' 

"  The  testator,  at  the  time  of  making  his  will,  had  two  brothers 
and  a  sister  living.  On  his  death,  Matthew  Hayes  took  possession 
of  the  estate,  and  afterwards  married,  and  had  one  child,  Elizabeth 
Harding  Hayes,  who  died  an  infant  (l)  in  the  lifetime  of  her  father, 
leaving  the  defendant  her  heir-at-law ;  and,  on  the  death  of  Matthew 
[  ♦7iy  ]  Hayes,  there  were  living  children  of  the  *brothers  and  sister  of  the 
testator ;  the  other  grandson,  William  Harding  Hayes,  having  died 
without  issue  in  the  lifetime  of  Matthew  Hayes." 
The  case  was  argued  in  last  Trinity  Term  (2). 

Sir  R.  Bethell,  Solicitor-General,    [was  heard  for  the  party 
assigning  error  (plaintiff  below),  and  Rndall,  contra  (a)]. 

Cur.  adv.  vult. 

[  728  ]  Jervis,  Ch.  J.,  in  this  Term  (January  12th),  delivered  the  judgment 
of  the  Court.  After  stating  the  eflfect  of  the  pleadings,  as  ante, 
p.  711,  his  Lordship  proceeded  as  follows  : 

The  question  in  this  case  turns  upon  the  true  construction  of 
William  Harding's  will.  The  defendant  contends  that  Matthew 
Hayes  took  a  life  estate,  with  a  contingent  remainder  in  fee  to  his 
child  or  children  unborn,  which  vested  in  Elizabeth  Harding  Hayes 
immediately  on  her  birth.     The  plaintiff  contends  that  Matthew 

(1 )  Unmarried,  aud  before  stat.  3  &  4      Barons. 

Will.  IV.  0. 106.  (3)  The   arguments    are    not   pre- 

(2)  Before  Jervis,  Ch.  J.,   Pollock,  served,  as  they  seem  to  be  sufficiently 
C.  B.,  Maule,  Oresswell  and  Crowder,  indicated  by  the  judgment. — W.  B. 
JJ.,  and  Aldorson,  Pliitt  and  Martin, 
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Hayes  took  either  an  estate  tail,  or  an  estate  for  life  with  Foster 
remainder  in  tail,  after  an  estate  tail  to  his  children,  in  either  case  haybs. 
disentitling  the  defendant  from  succeeding  in  this  action.  The 
Court  of  Queen's  Bench  decided  in  favour  of  the  defendant,  upon 
the  ground  that  the  words  importing  a  failure  of  issue  were  confined 
to  the  objects  of  the  prior  devise,  and  that,  on  the  birth  of  a  child 
of  Matthew  Hayes,  the  fee  vested  in  such  child. 

It  has  been  urged  before  us,  on  the  part  of  the  plaintifiF,  that,  the 
intention  of  the  testator  being  to  exhaust  *the  descendants  of  both  [  *729  ] 
his  grandsons  successively  and  then  to  give  his  estate  to  the 
descendants  of  his  brothers  and  sister,  the  effect  of  the  construction 
contended  for  by  the  defendant,  and  sanctioned  by  the  Court  of 
Queen's  Bench,  is  to  defeat  the  intention  of  the  testator,  and  to 
carry  the  estate,  in  the  event  which  has  happened,  to  a  collateral 
heir,  while  there  were  living  children  of  the  brothers  and  sister  of 
the  testator.  And,  further,  it  was  argued  that  the  construction 
which  confines  the  words  importing  a  failure  of  issue,  after  a  devise 
to  children  in  fee,  to  the  objects  of  the  prior  devise  has  been  adopted 
only  in  order  to  support,  and  not  to  defeat,  the  manifest  intention 
of  the  testator ;  and  to  support,  and  not  to  defeat,  the  devise  over ; 
and  that,  to  effectuate  this  general  intention  of  a  testator,  similar 
expressions  had  been  construed  according  to  the  proposed  construc- 
tion of  the  plaintiff's  counsel. 

And  we  were  referred  to  various  authorities  in  support  of  this 
argument,  viz.:  Robinson  v.  Robinson  (1),  Roe  A.  Dodson  v.  Orew  (2), 
Doe  d.  Bland  ford  v.  Applin  (8),  Doe  d.  Bean  v.  Halley  (4),  Denn  d. 
Webb  V.  Puckey  (5),  Frank  v.  Siovin  (6),  Ellicombe  v.  OompeHz  (7), 
and  Doe  d.  Todd  v.  Duesbury  (s).  It  appears  to  us,  however,  that 
none  of  these  cases  afford  any  authority  for  either  of  the  two  modes 
of  construction  of  the  present  will  suggested  on  the  part  of  the 
plaintiff,  the  language  of  the  devise  in  each  of  them  being  essentially 
different  *from  that  in  the  present  will,  with  the  exception  of  Doe  { •730  ] 
d.  Todd  V.  jyuesbm-y  (s). 

But  in  that  case,  although  the  language  of  the  devise  was  very 
similar  to  that  of  the  present  will,  the  state  of  facts,  to  which  it  was 
applicable,  was  so  different  that  the  same  construction  could  not  be 
given  to  it.     In  Doe  d.  Todd  v.  Duesbuf*y  (s)  there  was  one  child 

(1)  1  Butt.  3S  ;  8.  C.  2  Ves.  Sen.         (■»)  8  T.  R.  5. 

225;    8.   C.  as  (liobinsun  v.  riicks)  3  (5)  2  R  K.  601  (5  T.  R.  299). 

Br.  P.  C.  180  (2nd  ed.).  (6)  3  East,  548. 

(2)  2  Wils.  322.  (7)  45  R.  B,  234  (3  My.  *0r.  127). 

(3)  2  R.  B.  337  (4  T.  R.  82).  (8)  58  R.  R  790  (8  M.  &  W.  514). 
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FosTEB       already  born  at  the  date  of  the  will,  which  survived  the  testatrix ; 

Hayes.  ^^^9  consequently,  the  devise  to  T.  Duesbury  for  life,  with  remainder 
to  his  children  as  tenants  in  common  in  fee,  gave  a  vested 
remainder  in  fee  to  that  child,  liable  to  open  and  let  in  after-born 
children.  The  words  therefore,  "in  case  the  said  Thomas  Duesbury 
shall  happen  to  die  without  leaving  lawful  issue,  then  "  over,  could 
not  by  possibility  bear  the  construction  contended  for  by  the 
present  defendant,  which  would  be  senseless,  because  no  such  con- 
tingency was  possible,  in  the  then  state'  of  things,  as  T.  Duesbury 
dying  without  having  had  any  children ;  one  child  being  alive  when 
the  testatrix  penned  her  will,  and  also  at  the  time  of  her  death. 
And,  if  that  construction  could  not  prevail,  then  the  words  must 
import,  according  to  the  judgment  of  the  Court  of  Exchequer 
delivered  by  Mr.  Baron  Rolpb,  an  indefinite  failure  of  issue.  The 
decision  was  not,  that  by  reason  of  these  words  importing  an 
indefinite  failure  of  issue  T.  Duesbury  took  an  estate  tail,  as  was 
argued  by  the  defendant's  counsel  in  that  case,  nor  that  the  children 
took  an  estate  tail,  as  was  urged  by  the  plaintiff's  counsel,  but  only 
that  the  plaintiff  failed  in  establishing  either  of  the  two  alternative 

r  '7251  ]  *propositions  for  which  he  contended  ;  viz.  that  the  limitation  over 
to  the  lessors  of  plaintiff  was  either  an  executory  devise  or  a 
vested  remainder  in  fee  after  an  estate  tail  to  the  children  :  which 
entitled  the  defendant  to  judgment.  The  case  of  Doe  d.  Todd  v. 
Dneahuii/  (l)  therefore,  when  carefully  examined,  does  not  appear  to 
conflict  with  the  rule  of  construction  established  by  the  current  of 
authorities  referred  to  on  the  part  of  the  defendant. 

Much  stress  also  was  laid  by  the  plaintiff's  counsel  upon  the 
peculiar  manner  in  which  the  devise  over  to  the  other  grandson  and 
his  children  is  introduced  in  the  proviso.  The  words,  "  provided 
always,  and  my  will  and  mind  expressly  is,"  have  been  argued  to  be 
expository  of  the  testator's  intention,  and  as  pointing  out  his  meaning 
to  be  that  the  estate  should  descend  first  through  one  grandson's 
line  of  issue,  and  then  through  the  other  grandson's  line  of  issue, 
and  that  such  exposition  of  his  meaning  negatives  the  construction 
contended  for  on  the  part  of  the  defendant.  We  are  of  opinion, 
however,  that  the  sole  object,  as  well  as  the  sole  effect,  of  the  pro- 
viso was  the  interposition  of  a  contingent  remainder  to  each  grand- 
son between  the  life  estate  of  the  other  and  the  devise  over  to  the 
nephews  and  nieces  of  the  testator,  which  had  been  omitted  in 
the  former  part  of  the  will.  We  do  not  think  that  the  language, 
(1)  58  R.  R.  790  (8  M.  &  W.  514). 


VOL.  xcix.]  1866.     EX.  CH.     4  EL.  &  BL.  731—733.  715 


however  emphatic,  which  immediately  precedes  the  words  importing  Foster 
a  dying  withoat  issue,  alters  in  any  way  the  meaning  to  be  attached  hayes. 
to  these  words.  The  testator  says  no  more  than  this,  by  the  proviso. 
Whereas,  in  the  former  part  of  my  will,  I  devised  over  *  to  my  nephews  [  •732  ] 
and  nieces  in  fee  the  estate  given  to  my  grandson  Matthew  Hayes 
for  life,  if  he  had  no  children,  now  I  wish  it  to  be  distinctly  under- 
stood that,  in  the  same  event,  the  estate  is  to  go  first  to  my  other 
grandson  and  his  children ;  and  only  in  the  event  of  neither  grandson 
having  children  is  the  estate  to  go  over  to  my  nephews  and  nieces. 
In  other  words :  I  prefer  my  grandson  Matthew  and  his  children 
first ;  if  he  has  no  children,  my  other  grandson  and  his  children ; 
and,  if  he  has  none,  then  my  nephews  and  nieces.  We  cannot 
understand,  in  reading  the  proviso,  that  the  testator  intended  in  it 
a  reference  to  a  different  class  of  issue  from  that  to  which  he  had 
referred  in  the  limitation  over  to  his  nephews  and  nieces  in  the 
former  part  of  the  will,  in  which,  after  giving  the  life  estate  to 
Matthew  Hayes,  and  the  remainder  in  fee  to  all  his  children  as 
tenants  in  common,  he  says,  and,  "  for  default  of  such  issue,"  over. 
He  clearly  there  meant  in  default  of  **  children."  In  the  proviso 
he  says :  if  Matthew  Hayes  shall  happen  to  die  without  lawful  issue 
of  his  body,  then  over.  We  cannot  doubt  he  meant  there  also 
•*  without  children." 

On  the  part  of  the  defendant  it  was  argued  that  a  clear  rule  of 
construction  exists,  recognised  by  numerous  authorities,  that,  where 
a  fee  is  limited  to  the  unborn  children  of  a  prior  devisee  for  life, 
followed  by  words  importing  a  failure  of  issue  of  the  parent,  the 
words  are  held  to  refer  to  the  failure  of  the  objects  of  the  prior 
devise,  viz.  the  children,  and  not  of  issue  indefinitely,  and  do  not 
therefore  either  enlarge  the  parent's  life  estate  or  cut  down  the 
children's  estate  in  fee  to  an  estate  tail ;  and  that,  in  this  respect, 
there  is  no  distinction  between  words  importing  a  failure  of  issue 
without  *the  word  "  such  "  and  with  the  word  "  such."  The  cases  [  *733  ] 
of  Doe  d.  Ciniihcrhach  v.  p€iin/n(\)  and  Rex  v.  The  Marqvis  of 
Stafford  (2)  were  cited  as  conclusive  authorities  for  the  rule  where 
the  words  were,  "  in  default  of  such  issue :  "  and  indeed  the  plaintiff's 
counsel  did  not  seem  to  dispute  that  proposition  on  the  authority 
of  these  cases,  admitting  (what  could  hardly  be  denied)  that,  if  the 
will  had  not  contained  the  proviso,  there  would  have  been  a  life 
estate  in  Matthew  Hayes  with  a  remainder  in  fee  to  his  children 
vesting  upon  the  birth  of  a  child.  But  the  defendant's  counsel 
(1)  1  B.  B.  757  (3  T.  B.  484).  (2)  8  B.  R  668  (7  Eaat,  521). 
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FoOTKB  coil  tended,  further,  that  the  construction  was  the  same  where  the 
Hayes.  words  importing  failure  of  issue  are  not  connected  with  the  word 
"  such,'*  or  any  similar  word ;  and  that  the  cases  of  Ooodright^  lessee 
of  Docking  v.  Dunham  (1),  Ginger  d.  White  v.  White  {i^,  MalcoUn  v. 
Taylor  (8)  and  Tarbuck  v.  Tarbuck  (4)  are  decisions  directly  in  point 
upon  language  identical  with  that  in  the  proviso  in  question,  and  in 
accordance  with  the  general  current  of  authorities  and  the  under- 
standing of  the  most  esteemed  text  writers. 

The  expressions  of  Lord  Cottenham  in  Tarbtick  v.  Tarbnck,  at 
p.  376  of  2  Jarman  On  Wills,  are  extremely  strong.  Referring  to 
the  rule,  that  words  importing  an  indefinite  failure  of  issue  enlarge 
a  prior  estate  for  life  into  an  estate  tail  by  implication,  he  says : 
"  This  rule  has  been  adopted  for  the  purpose  of  giving  effect  to  the 
general  intent  of  the  testator,  manifested  in  his  devises  over  depend- 
[  *734  ]  ing  on  a  failure  of  issue  generally,  in  order  *to  give  a  chance  at 
least  of  succession  to  persons  who,  though  they  cannot  claim  under 
a  particular  gift,  are  included  in  the  general  description  of  issue. 
That  rule  does  not  apply  where  this  object  is  not  to  be  attained, 
and  amongst  the  exceptions  is  the  very  case  which  occurs  here ; 
namely,  a  gift  to  A.  for  life,  with  remainder  to  tlie  children  of  A.  in 
fee ;  that  is,  the  children  of  A.  in  fee  generally,  and  a  gift  over  on 
the  death  of  A.  without  issue,  which  means  such  issue,  that  is, 
children.  This  was  the  case  of  Ooodright  v.  Dunham  (l),  which  is 
precisely  in  point  on  this  subject.  In  such  cases  the  general  term 
'  issue '  is  construed  to  mean  that  particular  description  of  issue 
before  specified,  namely  children."  The  case  of  Baker  v.  Tucker  (5) 
was  also  referred  to,  as  recognising  the  rule  of  construction  adopted 
in  Ooodright,  lessee  of  Docking  v.  Dunham  (1). 

We  were  referred  also  to  Fearne's  Cont.  Eem.  376,  to  2  Jarman 
On  Wills,  pp.  872  and  898,  and  to  Lewis  On  the  Law  of  Perpetuity. 
281.  Having  carefully  examined  the  cases  cited,  we  think  they 
fully  bear  out  the  language  of  Mr.  Jarman,  p.  372  of  2nd  volume, 
where  he  says :  ''  It  is  well  settled  also,  that  words  importing  a 
failure  of  issue  (without  the  word  such),  following  a  devise  to 
children  iu  fee  simple  or  fee  tail,  refer  to  the  objects  of  that  prior 
devise,  and  not  to  issue  at  large."  And,  again,  p.  398 :  ''  That  the 
words,  in  default  of  issue,  or  expressions  of  a  similar  import, 
following  a  devise  to  children  in  tail  or  in  fee  simple,  mean   in 

(1)  1  Doug.  264.  (4>  2  Jarman  On  Wills,  375. 

(2)  Willes,  :m.  (5)  88  R.  R.  60  (:J  H.  L.  0.  106). 
i'i)  34  R.  B.  1 17  (2  Buss.  &  My.  416). 
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default  of  children.    This  is  free  from  all  doubt."    And  the  language       Foster 
of  Mr.  Lewis,  p.  281,  to  the  same  *eflfect,  viz. :  "  It  is,  further,  well      hayes. 
established,  that  words,  referring  to  the  general  failure  of  issue  of       [  *735] 
a  person,  occurring  subsequently  to  a  limitation  to  the  children  of 
such  person,  either  in  fee  simple  or  in  fee  tail,  are  to  be  construed, 
as  meaning,  a  default  of  the  objects  of  the  previous  limitation." 

With  a  rule  of  construction  so  clear,  and  so  fully  recognised  by  the 
highest  authorities,  it  is  hardly  open  to  us  to  speculate  upon  the 
intention  of  the  testator  as  to  the  devolution  of  his  property.  But, 
if  we  were  to  indulge  in  any  such  speculation,  we  should  be  disposed 
to  say  that  the  testator  intended  to  give  the  estate  in  fee  to  Matthew 
Hayes's  children,  if  he  had  any,  and,  if  he  had  not,  then  to  the 
other  grandson's  children  in  fee :  and,  if  neither  grandson  had  a 
child,  then  to  the  children  of  his  nephews  and  nieces  in  fee.  It  is 
highly  probable,  however,  that  he  did  not  contemplate  what  has  in 
fact  occurred,  viz.,  Matthew  Hayes  having  a  child  which  died  in 
infancy  before  its  father  ;  and  therefore  did  not  guard  against  such 
a  contingency.  He  assumed,  doubtless,  that  the  children  would 
survive  their  parents,  which  is  the  natural  and  ordinary  course  of 
events:  and  if  Elizabeth  Harding  Hayes  had  been  alive  at  her 
father's  death,  it  would  have  appeared  quite  natural  and  proper, 
and  according  to  the  testator's  intention,  that  she  should  have 
taken  the  estate  in  fee.  He  has  used  language  giving  an  estate  for 
life  to  Matthew  Hayes,  and  an  estate  in  remainder  in  fee  to  his 
children,  in  the  plainest  terms,  and  in  the  most  perfect  technical 
form  of  words  known  to  lawyers.  And,  as  we  think  the  authorities 
abundantly  show  that  the  words  of  the  proviso  importing  a  failure 
of  *issue  of  Matthew  eflfect  no  alteration,  either  in  the  prior  life  r  ♦736  ] 
estate  of  Matthew  or  the  estate  in  fee  of  his  children,  it  follows  that 
the  estate  vested  in  Elizabeth  Harding  Hayes  in  fee,  and  descended 
to  the  defendant  as  her  heir ;  and  that,  consequently,  the  judg- 
ment of  the  Court  of  Queen's  Bench  was  right,  and  must  be 
affirmed. 

Judgment  affirmed. 
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IN  THE   QUEEN'S   BENCH. 


iH5.>.  KEG.   V.   PETRlE(l). 

t  737  J         (^  K'.  &  Bl.  737—749 ;    S.  C.  24  L.  J.  a  B.  167 ;    1  Jur.  N.  S.  752  ;  3  C.  L.  R. 
829  ;  6  Cox  0.  C.  612 ;  3  W.  B.  243 ;  24  L.  T.  O.  S.  271.) 

Indictment  for  obstructing  a  highway.  Plea :  Not  guilty.  On  tho  trial 
it  appeared  that  the  alleged  highway  had  been  laid  out  as  a  projected  street 
in  1827,  and  c/cr /cirto  used  as  a  highway  till  1836,  when  tho  defendants  began 
to  obstruct  it,  and  soon  after  inclosed  a  portion  of  the  road.  Tho  owners  of 
the  soil  of  the  greater  part  of  this  road  brought  ejectment ;  the  defendants 
entered  into  negotiations  with  them,  and  had  agreed  to  open  the  road,  but 
finally,  in  1853,  broke  o£F  the  negotiations,  assigning  as  their  reason  that 
they  had,  since  the  negotiations  commenced,  acquired  the  fee  of  another 
part  of  the  road.  On  that  spot,  of  which  the  defendants  thus  claimed  the 
fee,  was  the  obstruction,  the  subject  of  the  indictment.  Evidence  was  given 
that  that  spot,  on  which  the  obstruction  now  was  made,  had  been  part  of 
an  estate  nettled  in  strict  settlement  in  1823,  on  a  tenant  for  life,  with  power 
to  grant  building  leases,  and  for  the  trustees  of  the  settlement  to  sell,  with 
consent  of  the  tenant  for  life.  The  first  tenant  in  tail  was  still,  at  the  time 
of  the  trial,  an  infant.  The  tenant  for  life,  being  called  as  a  witness,  said, 
inter  alia,  that  in  1828  the  whole  of  this  property  had  been  sold  by  his 
trustees,  and  he  had  had  nothing  to  do  with  it  since.  The  Judge  left  it  to 
the  jury  to  say  whether  they  would  infer  a  dedication  in  1829  from  whoever 
was  the  owner  of  the  fee.    Verdict  for  the  Crown : 

Held,  a  proper  direction ;  for  open  user  as  of  right  by  the  public  raises  a 
presumptive  inference  of  dedication  requiring  to  be  rebutted.  And  here  the 
statement  of  the  defendants  that  they  acquii'ed  the  fee  in  1853,  coupled  with 
the  evidence  of  the  tenant  for  life  that  he  had  not  had  anything  to  do  witii 
it  since  1828,  was  evidence  that  the  fee  was,  in  1829,  not  subject  to  the 
settlement,  so  that  there  was  nothing  to  rebut  the  prima  facie  inference  of 
dedication  in  1829,  arising  from  the  public  user  as  of  right  in  that  year. 

Indictment  (found  at  the  Lancashire  Quarter  Sessions,  and 
[  ♦738  ]  removed  by  certioraH  into  this  Court)  ♦for  obstructing  a  highway 
forming  the  continuation  of  Bope  Street  in  Rochdale. 

Plea  :  Not  guilty.     Issue  thereon. 

On  tlie  trial,  before  Growder,  J.,  at  the  Liverpool  Spring  Assizer, 
much  evidence  was  given ;  but  the  following  facts  only  were 
ultimately  material. 

Bope  Street,  in  Bochdale,  mentioned  in  the  indictment,  runs 
from  west  to  east,  across  a  street  called  Whitehall  Street  running 
north  and  south,  into  another  street  running  north  and  south 
called  King  Street.  The  obstruction  complained  of  was  a  wall  with 
gates,  built  across  the  extreme  end  of  Bope  Street,  so  as  to  make 
the  access  to  that  street  from  King  Street  private.    And  the  question 

(1)  Cited,  Powers  v.  Bathurst  (1880)  L.  T.  229;   Turner  v.  Walsh  (1881)  6 

49  L.  J.   Oh.   294,    42   L.    T,    123;  App.  Gas.  636,  642,  50L.  J.  P.  C.  55. 45 

Version  v.  St.  James'  Veatry  (1880)  16  L,  T.  50. 
Ch.  D.  449,  457,  50  L.  J.  Ch.  81,  44 
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in  the  cause  was,  whether  this  extreme  eastern  part  of  Rope  Street        Beg. 
had  ever  been  dedicated  to  the  public,  so  as  to  become  a  highway.       petbie. 

Evidence  of  title  was  given,  by  which  it  appeared  that  before 
1816,  when  these  streets  had  not  been  laid  out,  the  Governors  of 
Gheetham  Hospital  were  owners  in  fee  of  the  land  to  the  west  of 
the  spot  in  question,  and  James  Walmsley  was  owner  in  fee  of  the 
land  to  the  east  of  it.  King  Street  was  afterwards  laid  out  along 
the  boundary  between  the  properties  as  far  north  as  the  spot  at 
which  Bope  Street  now  entered  King  Street.  To  the  north  of  that 
point  James  Walmsley  was  owner  in  fee  of  the  land  on  both  sides 
of  what  is  now  King  Street,  the  boundary  between  his  estate  and 
the  Gheetham  Hospital  estate  there  diverging  to  the  west,  so  as  to 
make  an  acute  angle  with  the  line  of  King  Street.  On  examining 
the  parcels  in  the  conveyances,  it  appeared  that  this  boundary  line 
diverged  towards  the  west  from  King  Street  at  what  was  now  the 
south-east  corner  of  Rope  Street,  so  that  the  Walmsley  property 
included  about  a  yard  and  a  half  of  the  end  of  Rope  *  Street  next  to  [  *7a9  ] 
King  Street.  This  was  the  spot  on  which  the  Messrs.  Petrie  now 
maintained  their  wall  and  gate. 

James  Walmsley  died  in  1816,  having  by  his  will  devised  his 
property  to  his  son,  who  died  soon  after,  as  tenant  for  life,  remainder 
to  his  grandson  George  Walmsley  in  fee.  George  was  at  the  time 
of  his  father's  death  an  infant.  In  1820  he  came  of  age.  In  1828, 
the  property  was  settled,  on  George  Walmsley's  marriage,  in  strict 
settlement,  with  power  to  him  to  grant  building  leases  for  999 
years,  and  ^ith  power  for  trustees  with  his  assent  to  sell  the 
property  absolutely.  There  were  children  of  the  marriage,  the 
eldest  son  being  at  the  time  of  the  trial  still  an  infant.  In  1828, 
after  the  settlement,  George  Walmsley  granted  to  the  Messrs.  Petrie 
a  building  lease,  for  999  years,  of  premises  described  by  reference 
to  a  plan  indorsed  on  the  back  of  the  lease.  On  this  plan  Rope 
Street  and  King  Street  were  marked  out  as  existing  streets,  and  the 
premises  conveyed  to  Messrs.  Petrie  were  delineated  as  coming  up 
to  Rope  Street,  and  then  abutting  from  the  north-east  corner  of  that 
street  along  the  land  of  the  Governors  of  Gheetham  Hospital.  It 
seems  to  have  been  taken  for  granted  by  all  parties,  for  a  long  time, 
that  this  lease  comprised  all  the  western  part  of  the  Walmsley 
estate  up  to  the  Gheetham  Hospital  estate :  but,  as  will  be  seen 
from  the  statement  in  the  beginning  of  this  case,  in  fact  a  portion 
of  about  a  yard  and  a  half  in  length  of  the  site  of  Rope  Street, 
which  was  comprised  in  the  Walmsley  estate,  was  not  comprised  in 
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Bbo.  the  lease.  SubRequently  the  reversion  of  this  lease  became  vested 
Pktree.  ii^  A  gentleman  of  the  name  of  Lomax,  who  had  purchased  it  from 
the  trustees  of  the  settlement  of  Walmsley  in  1828.  In  1886, 
Messrs.  Petrie  became,  as  assignees  of  long  leases  under  the 
[  *74o  ]  Governors  *of  Cheetham  Hospital,  possessors  of  the  land  on  both 
the  north  and  south  of  Bope  Street,  but  not  of  the  site  of  that  street. 
They  built  a  factory  there,  and,  about  that  time,  built  walls  at  both 
ends  of  Bope  Street  so  as  to  inclose  the  whole  of  it.  Much  com- 
plaint and  negotiation  took  place;  ultimately  the  Governors  of 
Cheetham  Hospital  brought  ejectment  for  the  site  of  Bope  Street. 
The  parties  through  their  solicitors  entered  into  a  negotiation  for  a 
compromise,  which  continued  until  1858,  when  it  was  broken  off. 
The  correspondence  between  the  solicitors  was  put  in  evidence : 
and  the  following  parts  of  the  concluding  letters  were  ultimately 
material. 

From   the  solicitor  of  Messrs.  Petrie  to  the  solicitors   of  the 
Governors  of  Cheetham  Hospital. 

''BocHDALE,  May  28th,  1853. 
"Mr.  Petrie  and  The  Governors  qfCheetltavi  Hospital. 
"  I  have  only  just  been  able  to  see  Mr.  Petrie  on  the  subject  of 
your  letter  of  the  25th  inst.  and  draft  grant.  In  consequence  of 
Mr.  Petrie's  inability  to  become  owner  of  that  portion  of  Bofie 
Street  which  belongs  to  the  Governors,  and  he  now  being  absolute 
owner  of  the  land  lying  between  the  easterly  end  of  such  street  and 
King  Street  (which  he  was  not  at  the  time  he  made  his  proposals  to 
the  Governors  in  July  last),  he  desires  me  to  say  that  it  will  be 
useless  proceeding  with  the  proposed  grant,  especially  as  it  is  not 
his  intention  to  open  his  works  to  the  public,  let  the  consequence 
be  what  it  may :  this  being  the  case,  I  am  obliged  to  return  the 
draft." 

From  the  solicitors  of  the  Governors  of  Cheetham  Hospital  to 
the  solicitor  of  Messrs.  Petrie. 

"  18th  June,  1853. 
"  Qovernors  of  Clieetliam  Hospital  v.  Petrie. 
[  *u\  ]  "  We  submitted  your  letter  of  the  28th  ulto.  to  the  ♦Governors 

of  Cheelham  Hospital  at  their  meeting  yesterday.  The  Governors 
take  the  only  view  which  it  appears  to  us  can  be  taken  of  Mr. 
Petrie's  conduct  in  the  matter,  namely  that,  in  not  carrying  out  the 
distinct  agreement  he  made  with  them  to  open  Bope  Street  through 
to  Whitworth  Boad  he  is  guilty  of  a  direct  breach  of  faith.  Under 
the  circumstances,  Petrie  cannot  expect  any  indulgence  at  the  hands 
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of  the  Governors  :  and  in  pursuance  of  their  instructions  we  have,  Reo. 
as  we  now  do,  to  give  Mr.  Petrie  notice,  through  you,  to  remove  all  pbtbie. 
obstructions,  as  well  above  as  below  that  portion  of  Bope  Street 
included  in  the  warrant  of  attorney  given  by  Messrs.  Petrie,  and  to 
state  that,  if  such  obstructions  are  not  removed  within  a  week  from 
this  time,  we  shall  put  in  force  the  remedies  the  Governors  possess 
under  the  warrant  of  attorney." 

From  the  solicitor  of  Messrs.  Petrie  to  the  solicitors  of  the 
Governors  of  Cheetham  Hospital. 

"  BocHDALE,  June  22nd,  1853. 
"  Petrie  V.  Gnvernars  of  Cheetham  HospitaL 

**  Absence  from  home  is  the  reason  you  have  not  heard  from  me 
in  reply  to  your  letter  of  the  18th  inst.  ere  this.  I  have  seen  Mr. 
Petrie,  with  your  letter :  and  he  directs  me  to  say  that  he  is  making 
every  preparation  for  the  removal  of  all  obstractions  in  that  portion 
of  Bope  Street  the  soil  of  which  belongs  to  the  Governors,  and 
hopes,  by  the  time  your  letter  specifies,  to  have  nothing  in  the  way 
to  the  free  passage  thereof. 

"  As  regards  his  conduct  in  not  carrying  out  his  proposal  to  the 
Governors  to  open  Bope  Street,  at  that  time  he  was  told  the  land 
betwixt  Bope  Street  and  King  Street  belonged  to  Mr.  Lomax,  and 
that  he,  Mr.  Lomax,  would  compel  him  to  open  Bope  Street  through 
into  King  *Street :  but,  having  subsequently  discovered  that  Mr.  [  ^742  ] 
Lomax  was  not  the  party  entitled  (and  well  knowing  how  his  works 
would  suffer  by  having  a  perfect  thoroughfare  through),  he  at  once 
made  himself  possessor  of  the  land,  and,  notwithstanding  his 
proposal  to  the  Governors,  he  at  once  wishes  to  ask  which  of  the 
Governors  would  not  have  done  as  he  has.  All  the  Governors 
could  possibly  require  from  Mr.  Petrie  was  the  removal  of  the  gates 
and  the  materials  placed  on  the  street,  which,  pursuant  to  the  term 
of  the  warrant  of  attorney  given  by  him,  either  have  been  or  will  be 
removed  without  delay." 

At  the  trial,  the  prosecutors  first  rested  their  case  on  a  supposed 
dedication  of  the  site  of  Bope  Street  between  1820,  when  George 
Walmsley  came  of  age,  and  1828,  when  the  Walmsley  property  was 
settled.  There  was  some  evidence  of  such  a  dedication :  but  on  the 
whole  of  the  evidence  it  became  clear  that  the  street,  though  pro- 
jected before  1828,  was  not  in  fact  made  or  opened  till  1826  or 
1827.  There  was  strong  evidence  that  from  1828  till  about  1886, 
when  the  Messrs.  Petrie  closed  the  street,  it  was  tie  facto  used  as  a 
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Reo.  public  highway.  The  defendants  objected  that,  supposing  this  to 
pbtbie,  ^  proved,  there  was  no  one,  after  1823,  capable  of  dedicating  the 
yard  and  half  of  land  at  the  eastern  end  of  Rope  Street  to  the 
public,  inasmuch  as  that  piece  of  land  was  in  strict  settlement,  and 
the  fee  not  vested  till  it  became  vested  in  a  person  still  a  minor. 
The  prosecutors  answered  that  George  Walmsley,  having  power  to 
grant  building  leases  for  999  years,  had  by  implication,  power  to 
dedicate  streets.  The  defendant's  counsel,  amongst  other  evidence, 
to  disprove  any  such  dedication  in  fact,  called  George  Walmsley, 
who  proved  that  he  never  saw  Hope  Street  at  all,  since  it  was  made, 
[  *743  ]  and  was  not  aware  *of  the  position  of  the  property  :  and  he  stated 
that  he  was  sure  of  this,  as  he  had  not  been  in  Rochdale  since  1828, 
when  the  last  of  his  Rochdale  estate  had  been  finally  sold,  from 
wliich  time  he  had  had  nothing  to  do  with  the  property. 

Tlie  counsel  for  the  prosecution,  in  his  reply,  abandoned  the 
whole  of  his  former  case,  and,  resting  entirely  on  this  statement  of 
George  Walmsley,  claimed  the  verdict  on  the  ground  that,  the 
W^almsleys  having  parted  with  the  whole  of  their  estate  in  1828, 
and  the  Petries  having,  by  their  own  account,  acquired  the  fee  of 
this  end  of  the  street  only  in  1858,  there  must  have  been,  in  1829, 
some  one  seized  in  fee  of  this  spot,  capable  of  dedicating  it,  and  that 
the  user  at  that  time  was  sufficient  evidence  of  a  dedication  from 
this  unknown  owner  in  fee. 

The  learned  Judge  told  the  jury  that,  when  the  owner  in  fee  of 
land  gave  permission  to  the  public  to  use  it  as  a  highway',  and  the 
public  did  so  use  it,  the  land  was  dedicated  and  became  a  highway. 
That  here  there  was  evidence  that  the  east  end  of  Rope  Street  had 
been  for  several  years  actually  used  by  the  public,  from  which  user 
a  dedication  might  be  inferred.  And  he  asked  the  jury  to  say 
whether  they  inferred  that  there  was  a  dedication,  and  at  what 
time,  and  by  whom  ?  The  jury  found  that  there  was  a  dedication 
in  1829  by  whoever  was  then  the  owner  in  fee. 

The  vei'dict  was  eutei'edfoi'  the  Croan. 

In  the  ensuing  Term,  Wilkins,  Serjt.  obtained  a  rule  msi  for  a 
new  trial,  on  the  grounds  of  misdirection,  and  that  the  verdict  was 
against  evidence. 

744  J  //.  Hill  {Tandinaon  and  Mellish  with  him)  now  showed  cause  : 

The  direction  was  strictly  correct.    Evidence  of  title  was  given, 

but  was  nt)t  necessary :  and,  as  in  the  result  it  did  not  appear^  on 
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the  evidence,  who  was  owner  in  fee  of  this  yard  and  a  half  of  land         Reg. 
from  1828  to  1863,  the  ease  is  exactly  as  if  no  evidence  of  title  at  all      petbib, 
had  been  given  as  to  that  spot.     Then,  if  so,  user  of  a  road  for 
several  years  is  evidence  that  the  owner,  whoever  he  may  be,  did 
dedicate  it,  unless  it  be  shown  that  the  state  of  the  title  was  such 
that  dedication  was  impossible :  Reg.  v.  East  Mark  (1). 

(The  CouBT  then  stopped  H.  HiU,  and  called  on  the  counsel  in 
support  of  the  rule  to  argue  the  question  of  misdirection,  before  the 
question  as  to  the  weight  of  evidence  was  discussed.) 

Cowling  and  T.  Jones,  in  support  of  the  rule  : 
In  Reg,  v.  East  Mark  (i)  there  had  been  user  for  fifty  years.  It 
may  well  be  that,  when  the  user  extends  beyond  the  period  of  pre- 
scription, there  should  be  a  presumption  that  at  some  part  of  the 
period  there  was  an  owner  in  fee  :  but  here  the  period  is  short ;  and 
the  omis  of  proving  that,  between  1828  and  the  time  when  the  road 
was  shut  up  about  1836,  there  was  an  owner  in  fee  lies  on  those 
alleging  it. 

Coleridge,  J. : 

I  am  of  opinion  that  there  was  no  misdirection.  It  appears  to 
me  that  the  principle  laid  down  in  Reg.  v.  East  Mark  (i)  has  been 
followed ;  and  I  think  that  principle  is  sound  and  familiar  law.  I 
take  the  principle  to  be  that,  when  there  is  satisfactory  ^evidence  of  [  ^74^  ] 
such  a  user  of  the  road,  as  to  time,  manner  and  circumstances,  as 
would  lead  to  the  inference  that  there  was  a  dedication  by  the  owner 
of  the  fee,  if  it  was  shown  who  he  was,  it  is  not  necessary  to  inquire 
who  the  individual  was  from  whom  the  dedication,  necessarily 
inferred  from  such  a  user,  first  proceeded. 

It  must  frequently  happen  that  a  prosecutor  is  in  entire  ignorance 
of  the  state  of  the  title  to  lands  over  which  a  right  of  way  exists. 
All  that  he  knows,  and  all  that  he  can  reasonably  be  asked  to  prove, 
is  that  the  right  has  been  enjoyed  by  the  public :  if  he  does  give 
satisfactory  evidence  of  a  sufficient  user,  the  proper  inference  is  that 
there  was  a  dedication  from  a  person  who  could  dedicate.  I  do  not 
mean  to  say  that  such  an  inference  may  not  be  rebutted.  On  the 
contrary,  it  may  be.  But  I  say  that,  under  ordinary  circumstances, 
such  an  inference  is  right ;  and  therefore  the  direction  in  the  present 
oase  is  proper,  unless  there  were  in  this  case  circumstances  which 

(I)  75K.  B.6d3(llQ.  B,877). 
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Keo.  should  have  caused  the  Judge  to  limit  the  direction  as  to  this 
Pet^rie.  inference.  Now,  at  present,  whilst  we  have  not  heard  the  rule  as  to 
the  weight  of  evidence,  we  are  to  assume  that  the  evidence  of  user 
from  about  1828  to  1836,  when  the  road  was  first  interrupted,  was 
satisfactory,  and  such  as  would  have  made  out  a  case  of  user,  from 
which  the  presumptive  inference  would,  in  ordinary  circumstances, 
be  a  dedication.  It  seems  to  me  that  the  conduct  of  the  defendants 
strengthens  that  presumption.  They  take  in  1828,  a  building  lease, 
which,  it  now  appears,  did  not  include  this  spot  of  land.  Up  to  1836 
they  had  no  claim  to  any  part  of  the  site  of  Bopo  Street :  and,  whilst 
the  road  continued  open,  they  and  their  tenants  were  trespassing 
[  ^746  ]  every  time  they  used  the  street,  unless  it;  was  dedicated  *to  the 
public.  In  1836  the  defendants  acquired  the  property  at;  each  side 
of  Bope  Street,  but  not  the  street  itself ;  and  they  inclosed  it  at  both 
ends,  so  as  to  exclude,  not  only  the  public,  but  the  owners  of  the 
soil.  The  owners  of  the  soil  take  steps  to  force  them  to  open  the 
street ;  and  at  last  the  defendants  yield,  and  promise  to  open  the 
street.  Now  it  appears,  by  the  evidence  of  George  Walmsley,  that 
the  east  end  of  Bope  Street  had  been  conveyed  away  from  the 
Walmsleys  in  1828,  so  that  it  was  at  least  possible  that  the/e  was 
an  owner  in  fee  capable  of  dedicating  in  1829.  The  defendants, 
who  had  promised  to  open  the  street,  do  not  do  so ;  and  their 
solicitor,  in  1853,  gives  the  reason  in  a  letter.  He  says  that  Mr. 
Fetrie  has  become  **  absolute  owner  of  the  land  lying  between  the 
easterly  end  of  such  street  and  King  Street.**  The  writer  is  a  lawyer ; 
he  knows  what  is  the  meaning  of  what  he  says,  and  that  his  clients 
could  not  become  owners  except  by  a  conveyance  from  those  who 
had  litle ;  and  it  is  certainly  a  fair  inference  that  he  and  his  clients, 
who  took  a  conveyance  of  the  fee  of  this  spot  in  1853,  knew  who 
was  owner  of  the  fee  in  1829.  There  being  a  case  to  go  to  the  jury 
that  there  was  an  owner  in  1829,  the  defendants,  having  it  in  their 
power  to  show  the  true  title,  do  not.  The  inference  to  be  drawn  is, 
that  George  Walmsley  was  accurate,  and  that  the  fee  of  this  spot 
had  been  conveyed  by  his  trustees  to  some  one  before  1829.  That 
being  so,  the  case  is  the  ordinary  one,  and  the  direction  right. 

WlOHTMAN,  J. : 

It  is  contended  that  the  Judge  did  wrong  in  asking  the  jury 

whether  from  the  user  they  inferred  a  dedication  from  the  owner 

whoever  he   might  be :  and  that  he  ought  to  have  asked  them 

*747]       whether  there  *was   a  dedication   from  some  specific  individual 
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shown  to  be  owner  in  fee ;  and  that  it  was  a  misdirection  to  leave  it  Rbg. 
open  to  them  to  infer  a  dedication  from  an  unknown  owner.  Now  pktbie. 
I  think  that  user  by  the  public  for  a  sufficient  length  of  time,  as  of 
riglit  and  openly,  of  an  easement  over  land,  is  evidence  from  which 
assent  on  the  part  of  the  owner,  whoever  he  may  be,  is  jmmd  facie 
to  be  inferred.  There  is  a  public  right  inferred  to  exist  from  the 
public  user :  and  it  is  not  necessary,  for  a  prvnd  facie  case,  to  inquire 
into  the  state  of  the  title  at  the  time.  But  here  the  prosecutors, 
though  not  bound  to  do  so,  did  give  evidence  of  title ;  and,  had  the 
evidence  rested  where  it  once  did,  showing  the  title  under  settle* 
ment  in  the  Walmsley  family,  a  question  might  have  been  raised ; 
but  the  George  Walmsley  who  is  called  as  a  witness  says  that, 
before  the  time  in  question,  the  Walmsley  family  had  parted  with 
the  estate,  and  the  fee  had  gone  to  some  one,  it  does  not  appear  to 
whom.  It  is  said  in  effect  that  the  Judge  should  have  inquired  in 
whom  the  fee  vested,  and  required  proof  that  he  was  a  person  com- 
petent to  dedicate.  But  I  think  that  is  not  so.  The  case  became 
exactly  as  if  no  evidence  of  title  at  all  had  been  given.  On  whom 
in  such  a  case  is  the  onm  of  proof?  The  charge  is  on  the  owner  of 
the  land,  which  is  subject  to  an  easement :  he  is  interested  in 
rebutting  the  prinui  facie  proof  of  dedication  given  by  those  who 
probably  are  not  acquainted  with  the  title ;  and  he,  being  the  owner, 
presumably  does  know  the  title,  and  may  rebut  the  inference,  if  it 
be  untrue.  Here  the  defendants  say  they  have  the  title  to  the  spot ; 
they  offer  no  proof  of  their  title,  but  complain  that  the  prosecutors 
ought  to  have  shown  that  from  1829  to  1836,  during  which  time  there 
was  an  open  user,  there  was  some  one  entitled  by  his  acquiescence 
to  make  that  ^user  rightful,  and  that  the  prosecutors  ought  to  have  [  *748  ] 
shown  who  that  person  was.  But,  as  there  was  really  no  evidence  at 
all  of  title  at  that  time,  i  think  it  was  properly  left  to  the  jury  whether 
they  would  presume  a  dedication  from  whoever  was  the  owner. 

Eblb,  J. : 

I  think  that  the  Judge  was  bound  to  put  the  question  he  did. 
The  counsel  for  the  prosecution  claimed  to  rest  their  case  on  a 
certain  inference  from  the  facts :  if  there  was  good  evidence  from 
which  the  inference  might  bo  drawn,  tlie  Judge  was  bound  to  ask 
the  jury  whether  they  would  draw  it. 

Now  I  take  it  to  be  clear  law  that  open  user,  as  of  right,  of  a  way 
by  the  public  raises  a  presumption  of  a  public  right  to  use  that  way  ; 
and  that  it  is  not  necessary,  in  order  to  raise  that  presumption,  to 
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Kko.  give  evidence  of  title.  The  prosecutoi'B  in  tliis  case  did,  though  not 
Pbtrie.  required,  give  evidence  of  title;  and,  had  it  rested  where  it  did,  on 
their  case  there  might  have  been  some  difficulty.  But  the  Judge's 
direction  was  to  be  given  on  the  whole  evidence.  It  appears  by  the 
letters  that  the  defendants  claimed  to  have  recently  acquired  title  in 
the  land.  George  Walmsley  gave  evidence,  which  I  do  not  take  as 
proving  that  he  had,  before  1829,  parted  with  the  fee  of  this  spot, 
which  he  could  not  [)erhaps  prove,  as  he  must  have  done  so  by  deed. 
But  I  take  George  Walmsley's  evidence  to  be  legitimate  proof  that 
be  liad  not  executed  any  deed  concerning  tliis  land  subsequent  to 
1829.  The  letters  of  the  defendants  are  legitimate  evidence,  as 
against  them,  that  they  had  acquired  the  title  since  1829 :  and,  as 
they  could  not  acquire  it  from  the  Walmsley  trustees,  unless  George 
Walmsley  was  a  party  to  the  deed,  the  evidence  is  complete  that 
[  *749  ]  the  title  was  outstanding  in  1829  in  some  *one,  not  the  Walmsley 
family,  nor  yet  the  defendant.  The  evidence  of  user  justified  an 
inference  of  a  dedication  from  that  person :  the  counsel  required  the 
jury  to  draw  that  inference.  I  think  the  Judge  when  he  asked  the 
question  did  right ;  and,  had  he  not  done  so,  there  would  have  been 
a  misdirection. 

Crompton,  J. : 

There  is  evidence  (which  for  the  preseiU  we  assume  to  be  satis- 
factory) of  user  sufficient  to  raise  an  inference  of  a  dedication.  I 
take  it  that,  when  such  user  is  proved,  the  onvs  lies  on  the  person 
who  seeks  to  deny  the  inference  from  such  user  to  show  negatively 
that  the  state  of  the  title  was  such  that  that  dedication  was  im|)Os- 
sible,  and  that  no  one  capable  of  dedicating  existed.  Here  tlie 
evidence  shows  that  at  one  lime  the  state  of  the  title  was  such  that, 
the  spot  being  under  settlement,  probably  no  one  could  make  a  valid 
dedication.  But  then  the  letters  are  legitimate  evidence  against 
the  defendants  that,  under  some  conveyance  or  other,  the  defen- 
dants had  subsequently  acquired  the  fee.  Now,  the  settlement  was 
such  that  the  trustees  could,  with  George  Walmsley's  assent,  convey 
the  fee.  George  Walmsley  says  he  did  not  join  in  any  conveyance 
after  1829.  So  there  is  evidence  that  in  1829  the  estate  was  in 
some  one  who  might  be  able  to  dedicate  at  that  time.  And  it  is  quite 
enough,  to  support  the  direction,  that  this  was  proved  to  be  possible. 

The  counsel  were  then  heard  on  the  part  of  the  rule  relating  to 
the  weight  of  evidence.     Ultimately  the  rule  was  discharged. 

Utile  discharged. 
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WELLESLEY   v.   WITHERS  (I).  1855. 

(4  EI.  &  Bl.  750-760;  S.  C.  3  0.  L.  E.  1187 ;  24  L.  J.  Q.  B.  134  ;    1  Jur.  N.  S.        itb22 
706;  25  L.  T.  O.  S.  79.)  J—  ' 

Devise  of  a  copyhold  to  three  persons  in  fee,  who  were  also  appointed         ^    " 
executors  of  the  will.    The  three  proved  the  will.    Two  of  them  by  deed 
released  their  interest  and  estate  in  the  copyholds  to  the  third.  Us  the 
intent  that  she  might  be  admitted  alone.    The  lord  of  the  manor  claimed 
a  treble  fine,  and  had  not  admitted. 

A  case  haviiip^  been  stated  without  pleadings,  in  which  the  question  was 
*'  Whether  the  lord  is  or  is  not  entitled  to  a  treble  fine  ou  admittance :  " 

Held,  by  the  Ctmrt  of  Q.  B.,  that  he  was  entitled  to  a  single  fine  only, 
the  deed  operating  as  a  disclaimer,  and  the  fact  that  all  three  hnd  proved 
the  will  not  preventing  any  of  them  from  disclaiming  the  devise  under  it 

Error  having  been  assigned,  the  Couii;  of  Exchequer  Chamber  refused  lo 
hear  the  case,  on  the  ground  that  the  Common  Law  Procedure  Act,  1852  (2), 
authorizes  the  statement  of  cases  only  where  something  is  claimed  which 
might  be  the  subject  of  an  action.  And,  the  lord  not  being  entitled  to  sue 
for  a  fine  before  admittance,  this  case  was  not  within  the  provisions  of 
tho  Act. 

This  was  an  action  commenced  by  writ  of  summons  bearing  date 
the  16th  day  of  November,  1854  :  and  by  the  consent  of  the  parties, 
and  by  the  order  of  Coleridge,  J.  according  to  the  Common  Law 
Procedure  Act,  1852,  the  following  case  was  stated  for  the  opinion 
of  this  Court  without  any  pleadings. 

The  plaintifif  was,  during  the  period  of  the  transactions  herein 
mentioned,  lord  of  the  manor  of  Wanstead  with  Stone  Hall  in  the 
county  of  Essex.  On  the  25th  of  June,  1884,  at  a  court  held  for  the 
said  manor,  James  Withers  was  admitted  tenant,  habendum  to  him, 
his  heirs  and  assigns,  of  two  pieces  of  land  formerly  part  of  the 
waste  or  demiseahle  land  of  the  manor ;  and  he  remained  a  copy- 
hold tenant  thereof  until  his  death. 

By  his  will,  made  on  8th  December,  1848,  duly  executed,  James 
Withers,  amongst  other  things,  gave,  devised  and  bequeathed  all  his 
freehold,  copyhold  and  leasehold  messuages,  lands  and  tenements, 
and  all  other  his  real  estate,  and  all  the  residue  of  his  personal 
estate,  unto  his  *wife  Emma  Withers,  his  sister  Ann  Burton,  and  [  •751  ] 
his  friends,  Thomas  Mumford  the  younger  and  Joseph  Wood,  their 
heirs,  executors,  administrators  and  assigns,  upon  certain  trusts 
therein  mentioned,  which,  as  to  his  copyhold  estate  at  Wanstead, 
were  upon  trust  for  Aaron  Withers,  one  of  his  younger  sons,  and  to 
vest  in  and  be  surrendered  and  assigned  to  him  when  he  should 

(1)  Citofl,    Tlence    v.    Oilpin    (1868)  86,  22  L.  T.  160. 
L.  R.  3  Ex.  76,  81,  37  L.  J.  Ex.  36,  (2)  See  now  R.S.C.,  Order  XXXIV., 

17  L.  T.  655;  Reg,  v.  Garland  (1870)  r.  1. 
L.  E.  5  Q.  B.  269,  273,  39  L.  J.  Q.  B. 
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Wellesley  ftttain  the  age  of  twenty-one ;  and,  if  he  Bhould  die  under  that  age,  then 
WiTUEBH  in  trust  for  tlie  survivors  of  the  testator's  children  :  and  the  testator 
appointed  his  said  four  trustees  and  his  son  George  James  Withers, 
when  he  should  attain  twenty-one  years,  executors  of  his  will. 
George  James  Withers  is  eldest  son  of  the  testator,  and  his  heir-at- 
law  according  to  the  custom  of  the  manor  of  Wanstead  with  Stone 
Hall. 

The  testator  died  on  the  5th  of  April,  1852 ;  and  his  will  was 
proved  on  the  10th  day  of  June,  1852,  in  the  Prerogative  Court  of 
Canfcerhury,  by  Emma  Withers,  Thomas  Mumford  and  Joseph  Wood, 
power  being  reserved  for  Ann  Burton  to  prove  when  she  should 
apply,  and  for  George  James  Withers,  when  he  should  attain  twenty- 
one.  The  executors,  who  proved  the  will,  have  acted  thereunder, 
but  Thomas  Mumford  and  Joseph  Wood  have  refused  to  be  admitted 
tenants  to  the  copyhold  premises  in  question.  Ann  Burton  has  not 
executed  a  deed  of  disclaimer,  but  has  never  acted  in  ihe  trusts  of 
the  said  will,  and  has  refused  to  be  admitted  tenant  to  the  copyhold 
premises  in  question. 

By  an  indenture  bearing  date  4th  February,  1858,  and  made 
between  Thomas  Mumford  and  Joseph  Wood  of  the  one  part,  and 
Emma  Withers  of  the  other  jmrt,  after  reciting  {inter  aiia)  that 
Thomas  Mumford  and  Joseph  Wood  were  desirous  to  release  their 
[  *752  ]       estate  and  interest  *in  the  said  copyhold  tenements  at  Wanstead 
unto  Emma  Withers,  her  heirs  and  assigns,  to  the  intent  that  she 
alone  might  be  admitted  thereto,  to  hold  the  same  upon  the  trusts 
of  the  said  will  and  codicil :  it  was  witnessed  that,  for  the  nominal 
consideration   therein   mentioned,   Thomas   Mumford   and  Joseph 
Wood,  and  each  of  them,  did  grant,  release  and  confirm  unto  Emma 
Withers,  her  heirs  and   assigns,  all  and  singular  the  pieces   or 
parcels  of  land  or  ground  and  hereditaments,  comprised  and  devised 
by  said  will,  held  of  said  manor,  and  nil  the  messuages,  tenements, 
dwelling-houses,  erections  and  buildings  erected  and  built  thereon 
with  appurtenances :   To  hold  the  same,  subject  to  certain  con- 
ditional surrenders  therein  mentioned,  and  which  do  not  affect  the 
present  case,  to  the  use  of  the  said  Emma  Withers,  her  heirs  and 
assigns  for  ever,  to  the  intent  that  she,  her  heirs  and  assigns,  might 
be  solely  seised  thereof  at  the  will  of  the  lord  according  to   the 
custom  of  the  said  manor,  but  nevertheless  upon  the  trusts,  and  to 
and  for  the  ends,  intents  and  purposes,  in  and  by  the  said  will 
expressed  and  declared  concerning  the  same.     According  to  the 
custom  of  the  manor,  the  amount  of  a  single  fine  for  admittance  to 
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the  said  copyhold  premises  is  two  years'  value,  the  amount  of  which  Wblleslby 
is  260/.  The  defendant  has  offered  to  be  admitted  to  the  entirety,  withbbs. 
and  to  pay  a  single  fine.  The  plaintiff  does  not  object  to  admit 
according  to  law,  but  claims  to  be  entitled  to  a  treble  fine  upon 
admittance  to  the  said  tenements.  The  sole  question  for  the  opinion 
of  the  Court  is,  Whether,  under  the  above  circumstances,  the  plain- 
tiff is  or  not  entitled  to  a  treble  fine  upon  admittance  to  the  said 
copyhold  tenements. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  is  'entitled  to       [  *753] 
the  payment  of  a  treble  fine,  then  judgment  is  to  be  entered  for  the 
plaintiff  for  such  fine  and  costs :  if  of  the  contrary  opinion,  then  the 
defendant  is  to  be  admitted  on  payment  of  a  single  fine,  and  the 
plaintiff  is  to  pay  the  defendant's  costs. 

The  case  was  argued  in  last  Hilary  Term  (i). 

IVilles^  for  the  plaintiff : 

In  Reg.  v.  Lord  WeUesley  (2)  this  Court  determined  that  the  lord 
of  the  manor  was  bound  to  admit  the  defendant,  and  would  then 
have  a  remedy  for  whatever  might  be  the  proper  fine.  The  object 
of  the  present  case  is  to  determine  what  that  proper  fine  is.  It  will 
not  be  disputed  that  if  three  joint  tenants  are  admitted  the  lord  is 
entitled  to  a  treble  fine  to  be  calculated  on  the  principle  laid  down 
in  Wilson  v.  Hoare  (8)  ;  but  the  defendant  claims  to  be  admitted  as 
a  single  person  paying  a  single  fine.  The  admission  of  the  defen- 
dant Emma  Withers  would  operate  as  the  admission  of  Mumford 
and  Wood  as  well  as  herself.  *  *  As  Ann  Burton  has  refused  to 
act,  no  legal  interest  vested  in  her ;  and  she  will  not  be  admitted  by 
the  admission  of  the  ^defendant :  but  the  other  two  have  proved  [  *754  ] 
the  will,  and  acted.  They  cannot  partially  accept  either  the 
executorship  or  the  trust.  They  have,  it  is  true,  executed  a  deed 
purporting  to  be  a  conveyance  by  release  of  their  interest  in  the 
copyhold  to  the  defendant.  But  before  admittance  the  devisee  of  a 
coiiyhold  has  no  legal  interest :  Matthew  v.  Osboi'ne  (4).  The  release 
therefore  conveyed  nothing ;  for,  when  it  was  executed,  the  releasors 
had  nothing  capable  of  being  conveyed. 

(Lord  Campbell,  Ch.  J. :   If  the  deed  could  not  operate  as  a 
release,  may  it  not  operate  as  a  disclaimer  ?) 

The  parties  elected  to  act  as  trustees  and  devisees ;  and,  they  having 

(1)  Before  liord  Campbell,  Ch.  J.,  (2)  95  R.  R.  905  (2  El.  &  Bl.  924). 

Coleridge,    Wigbtmaii    and     Croiiip-  (3)  2  B.  &  Ad.  :{5(). 

ton,  JJ.  (4)  93  R.  R  808  (13  C.  B.  919). 
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Wkllesley    (lone  so,  it  wan  too  late  to  discLiim,  even  if  tliey  had  so  intended. 
WiTBEBA.     But  on  ttie  face  of  the  instrument  it  appears  that  t)iere  was  no 
intention  to  disclaim,  and  that  it  was  a  contrivance  to  deprive  the 
lord  of  his  fine. 

Barstow,  contrd: 

The  release  was  no  doubt  executed  to  avoid  the  payment  of  the 
greater  fine.  *  *  In  1  Watkins  On  Copyholds,  277,  it  is  said  of 
joint  surrenderees,  "  Each  being  seized  per  mie  et  per  tout^  either  of 
them  may  release  to  his  companions,  and  no  further  admission  of 
[  *765  ]  them  will  be  requisite ;  as  the  *tenancy  would  not  be  altered  by  the 
secession  of  the  individual."  And  this  doctrine  was  recognized  by 
Lord  Eldon,  L.  C,  in  Reid  v.  Shergdd  (1).  No  authority  has  been 
cited  to  support  the  position  that,  because  the  devisees  accept  a 
trust  and  act  as  executors  under  the  will,  they  cannot  disclaim  their 
legal  estate  as  against  the  lord  of  the  manor :  and,  on  principle, 
these  matters  to  which  the  lord  is  a  stranger  cannot  affect  the 
question.  The  lord  is  entitled  to  have  some  one  admitted  as  his 
tenant ;  and  he  has  one.  If  the  cestuis  que  trustent,  or  the  legatees 
under  the  will,  have  a  right  to  insist  on  Mumford  and  Wood  executing 
the  entire  trust,  what  is  that  to  the  lord  ? 

(WiGHTHAN,  J. :  Suppose  there  had  been  no  release  at  all,  and 
Emma  Withers  alone  was  admitted.  Would  or  would  not  the  lord 
then  be  entitled  to  the  treble  fine  ?) 

Something  might  depend  on  the  terms  of  the  admission.  It  is  a 
question  which  does  not  arise  here ;  and  the  defendant  does  not 
rest  her  case  on  that.  The  release  may  operate  as  a  disclaimer, 
if  that  is  necessary. 

IVilles  was  heard  in  reply. 

Cur.  adv.  vulL 

Wight  HAN,  J.,  now  delivered  the  judgment  of  the  Court  : 

The  question  in  this  case  was,  whether  the  plaintiff,  as  lord  of  a 

manor,  was  entitled  to  a  treble  or  a  single  fine  on  the  admission  of 

the  defendant  to  a  copyhold  tenement. 

[  ^75ti  ]  It  appeared  that,  by  the  will  of  a  deceased  tenant  in  *fee  of  the 

copyhold  estate,  he  had  devined  the  copyhold  estate  to  the  defendant 

(1)  10  Ves.  370,  380. 
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and  three  other  persons  in  fee,  npon  certain  trusts.  It  was  Welleslet 
agreed  that  one  of  these  three  persons  had  sufficiently  disclaimed  withers. 
the  estate :  hut  it  was  said,  on  behalf  of  the  plaintiff,  that,  as  the 
admipsion  of  one  joint  tenant  enures  in  point  of  law  as  the  admis- 
sion of  all  the  joint  tenants,  the  admission  of  the  defendant  operated 
as  the  admission  of  her  two  co-joint  tenants,  and  entitled  the  lord 
to  a  treble  fine.  In  answer  to  this  case,  the  defendant  relied  upon 
a  deed  whereby,  after  reciting,  inter  alia,  that  the  two  co-joint 
tenants  were  desirous  to  release  the  estate  and  interest  in  the  copy- 
hold to  the  defendant,  her  heirs  and  assigns,  to  the  intent  that  she 
alone  might  be  admitted  thereto,  the  two  co-joint  tenants;  granted, 
released  and  confirmed  unto  the  defendant,  her  heirs  and  assigns, 
the  copyhold  tenement  in  question.  The  two  co-joint  tenants,  who 
were  named  as  executors  in  the  will,  together  with  the  two  other 
devisees  and  a  fifth  party,  had  joined  some  of  the  executors  in 
proving  the  will,  and  had  acted  thereunder. 

It  was  said,  on  behalf  of  the  lord,  that  this  deed  would  have  no 
effect  in  preventing  the  estate  from  vesting  in  the  three  joint  tenants 
by  the  admission  of  one  of  them ;  first,  because  the  deed  did  not, 
on  the  face  of  it,  purport  to  be,  nor  could  it  operate  as,  a  renuncia- 
tion of  the  estate,  and  that  it  was,  on  the  face  of  it,  a  grant  or 
release  of  a  supposed  interest,  which  was  inoperative  as  a  grant  or 
release,  there  being  no  estate  in  the  grantor  or  releasor,  before 
admittance,  which  could  be  granted  or  released;  and,  secondly, 
because,  if  it  might  otherwise  operate  as  a  renunciation,  still  that, 
after  acting  under  the  will  and  taking  an  interest  under  it,  a  par- 
ticular estate  could  not  be  renounced :  and  it  was  said  that,  as  the 
deed  did  not,  *for  tliese  reasons,  operate  so  as  to  release  or  convey  f  *757  ] 
any  interest,  the  admission  of  the  one  was  in  point  of  law  an  admis- 
sion of  the  three,  and  fixed  the  lord  with  three  tenants,  so  as  to 
entitle  him  to  a  treble  fine.     We  do  not  acquiesce  in  this  reasoning. 

We  have  no  difficulty  in  holding,  according  to  a  well  known  rule 
of  law,  that  the  deed  must  be  construed  so  as  to  give  effect  to  the 
intention  of  the  parties  expressed  in  the  deed,  and  according  to  the 
actual  interest  that  they  had.  As  a  graitt  or  release  conveying  an 
estate  it  could  not  operate,  the  parties  having  no  estate  until  admis- 
sion. As  a  renunciation,  it  would  carry  out  the  express  intention 
of  the  parties  to  enable  the  parties  to  be  admitted  alone.  The 
^ords  of  release  and  grant  may  well,  considering  the  situation  of 
the  parties  as  to  the  estate  and  their  express  intention  to  enable 
the  defendant  alone  to  be  admitted,  be  construed  as  a  disclaimer  or 
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Wellesley  giving  up  the  right  of  being  admitted  to  the  defendant,  which, 
Withers,  according  to  the  authorities  cited  from  text  books  of  great  authority, 
is  the  proper  course  to  be  taken  in  cases  of  tliis  nature ;  nor  does 
the  word  ''  release  "  by  any  means  appear  inapplicable  to  the  opera- 
tion wliich  this  instrument  was  intended  to  have ;  for,  though  there 
was  no  estate  to  be  granted  or  to  pass,  yet  there  was  a  right  to 
come  in,  which  might  well  be  renounced  or  extinguished  in  favour 
of  the  third  party,  in  whom  the  right  to  come  in  alone  was  to  vest ; 
and  Mr.  Preston,  in  the  passage  cited  to  us,  describes  the  mode  in 
which  the  intention  is  to  be  carried  out,  by  saying  that  the  party 
may  release  or  disclaim. 
\  •768]  With  respect  to  the  other  point,  some  cases  (i)  were  *cited  io 

show  that  an  executor  could  not  partially  renounce,  and  some  other 
cases  to  show  that,  by  acting  under  a  will,  trustees  may  have  made 
themselves  liable  to  the  performance  of  the  trusts. 

The  case  of  the  executor  does  not  appear  to  us  at  all  applicable 
to  the  question  as  to  whether  the  devisee  of  copyhold,  being  also  an 
executor  under  the  same  will,  may  not  renounce  in  favour  of  a 
co-devisee,  so  that  the  legal  estate  in  the  copyhold  may  be  prevented 
from  vesting  in  him.  It  is  difficult  to  see  how  an  executor  could 
accept  the  office  of  executor  partially,  so  that  he  could  say  he  was 
not  executor  representing  the  testator  as  to  particular  property  : 
and  the  cases  as  to  trustees  being  liable  to  the  trusts  of  a  will,  by 
accepting  the  trusts  as  to  some  of  the  property,  do  not  seem  at  all 
to  affect  the  question  of  whether  they  may  not  renounce  the  legal 
estate,  taking  upon  themselves  any  risk  of  a  breach  of  trust,  more 
particularly  where,  as  in  this  case,  there  was  no  legal  estate  2^f'^^'^^^ 
facie  vested  in  them,  but  where  they  had  a  mere  right  to  admittance, 
which,  according  to  a  well  known  and  proper  practice,  they  give  up 
in  favour  of  one  of  their  number,  for  the  purposes  of  the  estate,  and 
to  effect  a  saving. 

We  cannot  see  how  the  lord's  interest  will  be  affected ;  as  we 
think  that,  after  the  giving  up  the  right  by  the  co-joint  tenants, 
and  the  admittance  of  the  defendant  alone  under  the  will,  and 
under  such  giving  up,  he  clearly  would  have  the  defendant  as  his 
only  tenant.  His  title  would  be  secure ;  as  of  course  care  would  be 
taken  that  the  renunciation  or  release  should  be  duly  recorded  on 
the  rolls,  so  as  to  show  that  the  two  had  given  up  the  right  to  be 
admitted,  and  that  the  one  tenant  only  was  admitted. 

(1)  These  cases  wera  nut  ui ted  ill  Ihe      by  leave  of  the   Guurt,  sent  to  the 
argument ;   but  the  references  were,      Judges  afterwards. 
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We  think,  therefore,  that  a  single  fine  only  was  due  upon  this    Wellksley 
admittance :  and  our  judgment  is  therefore  for  the  defendant.  withers. 

Judgment  for  the  defendant.  [  ^^^  J 

Error  having  been  suggested,  the  case  came  on  for  argument  in 
the  Exchequer  Chamber  in  Easter  Term(i). 

Willes  having  read  the  case : 

(Jbrvis,  Ch.  J. :  As  no  fine  is  payable  till  after  admittance,  this 
question  is  a  speculative  one  which  the  Court  has  not  power  to 
entertain.) 

Barstow  : 
The  defendant  is  as  anxious   for  a  decision  as  the  plaintiff, 
and  will  waive  every  objection. 

(Jbrvis,  Ch.  J. :  No  consent  or  waiver  can  give  jurisdiction,  if  we 
have  none. 

Pabke,  B.  :  It  is  clear  that  the  Common  Law  Procedure  Act, 
1852  (15  &  16  Yict.  c.  76),  s.  46  (2),  enables  the  parties  to  state  a 
question  without  pleadings,  which  they  might  have  raised  with 
pleadings;  but  does  not  entitle  tliem  to  ask  a  question  on 
speculation.) 

Willes  : 

No  objection  of  this  sort  was  taken  either  in  the  Queen's  Bench 
in  this  case,  or  in  the  Common  Pleas  in  Flack  v.  The  Master ,  dc,, 
of  Doumin{i  College  (3). 

(Parkb,  B.  :  Probably  it  was  not  in  the  mind  of  the  Court  in  that 
last  case  that  such  action  will  not  lie  against  the  lord  at  the  suit  of 
Ills  tenant :  but  we  cannot  under  this  Act  answer  a  question  unless 
it  relates  to  something  for  which  an  action  would  lie. 

Crbsswbll,  J. :  There  would  be  no  object  in  requiring  the  case 
to  be  stated  after  writ,  unless  *it  were  limited  to  questions  to  which       [  *760  ] 
a  writ  might  apply. 

Jbrvis,  Ch.  J. :  You  may  amend  the  case,  by  stating  by  consent 

(1)  Before  JerviB,  Ch.  J.,  Cresuwell,  p.  3.  See  now  B.  S.  C,  Older  XXXIV., 
Williams  and  Crowder,  JJ.,  and  Pol-      r.  1. 

lock,  C.  B.,  Parke  and  Martin,  Bai-ons.  (3)  93  B.  R.  824  (13  C.  B.  945). 

(2)  Repealed,  46  &  47  Vict.  c.  49, 
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Wellbsley  that  the  tenant  has  been  admitted.  You  had  better  take  time  to 
Withers,  consider  in  what  terms  you  state  that  admittance,  as  the  terms  may 
be  material,  a  consideration  which  shows  the  propriety  of  requiring 
the  case  to  be  upon  an  actual  question,  and  not  hypothetical.  Or 
you  may  amend  in  any  other  way  you  please :  but  at  present, 
however  convenient  it  might  be  for  the  parties,  we  cannot  answer 
the  case.) 

Per  Curiam  :  Leave  to  amend  (l). 


1865.  PRICE   r.  BA11KER(2). 

iVh  22    ( *  ^^^-  *  ^^-  '*^  -^^^^^ '  ^-  ^'  *^  ^'  ^'  ^'  ^"^ '  *-^^  ^'-  ^'  ^'  ^-  '^** » ^  ^"^-  ^-  ^• 

_J_  ■  775;  25L.  T.  O.  S.  51.) 

^         -I  B.  and  defendant  gave  plaintiff  a  joint  and  several  bond  for  600/..  Ihe 

condition  of  which  recited  that  B.  bad  requested  plaintiff  to  accept  bills 
for  him,  and  lend  him  money,  which  plaintiff  had  agreed  to  do  on  having 
the  balance  for  the  time  being  secured  to  plai^itiff  by  the  joint  and  seveml 
bonds  of  B.  and  defendant  as  surety ;  but  neither  B.  nor  defendant  were  to 
be  liable  for  more  than  300/. ;  and  it  was  declared  that  the  condition  was  that, 
if  either  B.  or  defendant  should  pay  such  sums  as  should  become  duo  to 
plaintiff  by  means  of  the  acceptances  or  loans,  the  bond  should  be  void. 

Afterwards,  plaintiff,  by  deed  poll,  without  the  knowledge  or  authority 
of  defendant,  released  and  for  ever  discharged  B.  "  of  and  from  all  and  all 
manner  of  actions,  causes  of  action,  suits,  debts,  dues,  sum  and  sums  of 
money,  accounts,  reckonings,  bonds,  bills,  specialties,  covenants,  con- 
tracts, controvei-sies,  agreements,  promises,  variances,  damages,  judgments, 
extents,  executions,  claims  and  demands  whatsoever,  at  law  and  in  equity," 
which  plaintiff  had  or  might  have  against  B.  upon  or  by  reason  of  any 
matter,  cause  or  thing  whatsoever.  **  Provided  always,  that  nothing  herein 
contained  shall  extend,  or  be  deemed  or  construed  to  extend,  to  prevent  *' 
plaintiff  *'  from  suing  or  prosecuting  any  person  or  persons,  other  than  " 
B.,  his  executors,  &c.,  **  who  is,  are,  shall  or  maybe  liable  or  accountable  to 
pay  or  make  good  to  "  plaintiff  "  all  or  any  part  of  any  debt  or  debts,  sum 
or  sums  of  money,  now  due  from**  B.  to  plaintiff,  '* either  as  drawer**  &c. 
**  of  any  bill  **  &c.,  **  eras  being  jointly  or  severally  bound  with  **  B.  **  in  any 
bond  or  bonds,  obligation  or  obligations,  or  other  instrument  whatsoever, 
or  otherwise  howsoever,  as  if  these  presents  had  not  been  executed:  it 
being  understood  and  agreed  that,  as  regards  any  such  suits  or  prosecutions, 
these  presents  shall  not  operate  or  be  pleaded  in  bar,  or  as  a  release  ** : 

Held,  that  the  deed  poll  was  not  a  release,  but  a  covenant  not  to  sue  B. ; 
and  that  plaintiff  was  not  precluded  from  suing  defendant  in  res^tect  of 
breaches  accruing  before  the  execution  of  the  deed  poll. 

The  plaintiff  declared,  as  public  officer  of  the  York  City  and 

I  *76i  1       County  Banking  Company,  on  behalf  of  the  ♦Company,  against 

defendants,  as  executors  of  George  Hopps,  deceased ;  alleging  thai 

(1)  The  case  was  afterwards  com-  25  L.  T.  570;  Duck  v.  Mai/eu  [1892] 
promised.  2  Q.  B.  511,  514,  62  L.  J.  Q.  B.  69, 

(2)  Cited,  B<itehfm  v.  Goslimj  (1871)  67  L.  T.  647. 
L.  B.  7  C.  P.  9,  14,  41  L.  J.  0.  P.  53, 
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tlie  testator,  in  his  lifetime,  by  his  writing  obligatory,  sealed  &c.,  prick 
acknowledged  himself  to  be  held  and  firmly  bound  to  the  Company  baekbb. 
In  600/.,  to  be  paid  to  the  Company.  Which  said  writing  obliga- 
tory was  and  is  subject  to  a  condition  thereunder  written :  whereby, 
after  reciting  that  the  Company  was  a  copartnership  of  more  than 
six  persons,  established  and  carrying  ou  the  business  of  bankers  in 
the  city  of  York  under  and  by  virtue  of  an  Act  &c.  (7  &  8  Geo.  IV. 
c.  46),  and  that  William  Brown  had  requested  the  Company  to 
accept  and  discount  notes,  drafts  and  bills  of  exchange  for  him,  and 
also  to  lend  and  advance  him  such  sum  and  sums  of  money  as  he 
might  require  for  his  convenience  and  accommodation,  in  order  to 
enable  him  to  carry  on  his  business,  and  also  to  keep  a  cash  and 
running  account  with  him  the  said  W.  Brown ;  which  the  Company 
had  agreed  to  do  upon  having  the  balance  of  the  said  cash  or 
running  account,  for  the  time  being,  which  should  or  might  at  any 
one  time  thereafter  become  due  and  owing  from  W.  Brown,  or  any 
person  or  persons  with  whom  he  might  thereafter  enter  into  part- 
nership, to  the  copartnership  of  persons  constituting  the  Company 
for  the  time  being,  for  or  by  reason  or  means  of  any  drafts,  notes 
or  bills  of  exchange  to  be  drawn  or  discounted  upon  or  by  such 
copartnership  for  the  time  being,  or  by  reason  or  means  of  any 
moneys  to  be  advanced  on  the  said  cash  account,  or  by  reason  or 
means  of  any  transaction,  matter  or  thing  whatsoever  to  be  had 
between  W.  Brown  or  any  person  or  persons  with  whom  he  might 
enter  into  partnership  and  the  copartnership  of  persons  constituting 
the  Company  for  the  time  being,  secured  to  be  paid  to  the  Company 
for  *the  time  being  by  the  joint  and  several  bonds  of  the  said  W.  [  *762  ] 
Brown  and  the  said  George  Hopps  as  surety,  in  the  penal  sum  of 
600L,  so,  nevertheless,  that  no  greater  sum  should  be  ultimately 
recoverable  on  the  said  bond,  nor  the  said  W.  Brown  and  G.  Hopps, 
any  or  either  of  them,  their,  any  or  either  of  their  heirs,  executors 
and  administrators,  be  liable  to  pay  more,  by  virtue  thereof,  than 
the  sum  of  8002. :  It  was  and  is  declared  that  the  condition  of  the 
said  bond  or  obligation  was  such  that,  if  the  said  W.  Brown  and 
G.  Hopps,  or  any  or  either  of  them,  or  any  or  either  of  their  heirs, 
executors  or  administrators,  should  and  did,  on  demand,  well  and 
truly  pay  or  cause  to  be  paid  unto  the  copartnership  of  persons 
constituting  the  Company  for  the  time  being,  or  to  such  person  or 
persons  as  might  be  authorized  by  them  to  receive  the  same,  all  and 
every  such  sum  or  sums  of  money  as  should  or  might,  from  time  to 
time,  or  at  any  time,  have  accrued  and  become  due  and  owing  to 
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Price  the  copartnership  of  persons  constituting  the  Company  for  the 
Babkbe.  tiiii©  l>eing,  whether  consisting  of  the  then  partners  only,  or  of 
only  part  of  them,  or  of  them  or  part  of  them  and  any  fatare 
partner  or  partners,  or  of  any  future  partner  or  partners, 
for  or  by  reason  or  means  of  any  drafts,  notes  or  bills  of 
exchange  which,  from  time  to  time,  or  at  any  time,  should  have 
been  drawn  or  discounted  upon,  with  or  by  the  copartnership  of 
persons  constituting  the  Company  for  the  time  being,  by,  or  for,  or 
on  the  account  of  W.  Brown,  his  executors  or  administrators,  or  by, 
for  or  on  account  of  W.  Brown  and  any  other  person  or  persons 
with  whom  he  might  enter  into  partnership,  or  be  concerned  in 
trade  with,  or  any  or  eitlier  of  them  ;  or  for  money  which  should, 
from  time  to  time,  or  at  any  time,  have  been  lent  and  advanced, 

[  *763  ]  *paid  or  discharged,  by  the  copartnership  of  persons  constituting 
the  Company,  for  the  time  being,  to,  for  or  on  the  account,  or  for 
the  use,  of  W.  Brown,  his  executors  or  administrators,  or  to,  for  or 
on  the  account  or  for  the  use  of  W.  Brown,  and  any  person  or 
persons  with  whom  he  might  thereafter  enter  into  partnership,  or 
be  concerned  in  trade,  or  any  or  either  of  them,  or  in  which 
W.  Brown,  his  executors  or  administrators,  or  other  the  person  or 
persons  last  aforesaid,  or  any  or  either  of  them,  should,  by  means 
of  an  account  stated,  or  in  any  other  manner  whatsoever,  become 
indebted  to  the  copartnership  of  persons  constituting  the  Company, 
for  the  time  being ;  and  should  and  did  well  and  truly  pay,  or  cause 
to  be  paid,  to  the  copartnership  of  persons  constituting  the  Com- 
pany, for  the  time  being,  or  to  such  person  or  persons  as  might  be 
authorized  by  them  to  receive  the  same,  lawful  interest  for  such 
sum  and  sums  of  money  as  aforesaid,  to  be  computed  from  the 
time  or  respective  times  of  advancing,  paying  or  disbursing  the 
same  resi)ectively,  or  of  the  same  becoming  due,  and  also  the 
lawful  con  mission,  charge  and  expenses  incident  or  occasioned  by 
the  transactions  aforesaid,  or  any  of  them,  whether  such  payments, 
advancements  or  disbursements  should  be  by  cash,  notes,  drafts, 
bills  of  exchange,  or  otherwise  howsoever,  and  in  whatsoever 
manner,  or  in  whatsoever  account,  the  said  debt  should  become 
due ;  and  also  should  and  did  well  and  efifectually  pay,  discharge 
and  provide  for  all  bills  of  exchange,  negotiable  securities,  or  other 
instrument  or  instruments,  signed,  drawn,  negotiated  or  indorsed 
by  or  for  W.  Brown,  or  his  partner  or  partners  as  aforesaid,  and 
which  should  happen  to  have  come  to,  or  be  in  the  hands  of,  the 

[  *7H4  J       copartnership  of  persons  constituting  the  Company  for  *the  time 
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being,  though  the  same  should  not  have  been  taken  or  placed  to  the  Pbice 
account  of  W.  Brown,  or  any  such  his  partner  or  partners  as  afore-  barker. 
said,  or  the  moneys  thereupon  advanced  and  paid  to  or  for 
W.  Brown  or  his  partner  or  partners  as  aforesaid;  so  that  the 
Company,  for  the  time  being,  as  aforesaid,  might  be  fully 
exonerated,  indemnified  and  secured  of,  from  and  against  any  loss, 
damage  and  expense,  and  all  liability  whatsoever  by  reason  of  any 
such  bills  of  exchange,  securities  or  other  instruments,  to  which 
W.  Brown,  or  any  such  his  partner  or  partners  as  aforesaid,  were 
or  might  be  parties :  Then  the  said  bond  or  obligation  should  be 
void  &c. ;  otherwise  should  remain  in  force  &c.  Provided  always, 
and  it  was  thereby  declared  and  agreed,  that  the  sum  of  money 
to  be  ultimately  recoverable  on  the  said  bond  should  be,  and 
was  thereby,  limited  not  to  exceed,  the  sum  of  SOOl.:  and  that 
W.  Brown  and  G.  Hopps,  their  or  any  or  either  of  their  heirs, 
executors  or  administrators,  should  not  be  liable  to  pay,  by  virtue 
thereof,  any  greater  sum  than  the  said  sum  of  800/. ;  but  that  the 
said  bond  should  be  a  continuing  security,  to  that  amount,  for  the 
sums  from  time  to  time  owing  as  aforesaid.  Averment,  that,  after 
the  making  of  the  writing  obligatory,  and  in  the  lifetime  of 
6.  Hopps,  the  Company  lent  and  advanced  divers  sums  of  money 
to  W.  Brown  at  his  request,  and  also  paid  divers  other  sums  of 
money  for  and  on  account  of  W.  Brown  at  his  like  request,  and 
also  discounted,  for  and  on  account  of  W.  Brown,  at  his  like  request 
and  for  his  accommodation,  divers  bills  of  exchange  and  drafts ;  all 
of  which  said  drafts  and  bills  respectively  became  due  and  payable, 
according  to  the  tenor  and  effect  thereof,  respectively,  in  the  life- 
time of  G.  Hopps :  and  that  there  became  and  *were,  after  the  [  ♦766  ] 
making  of  the  writing  obligatory,  due,  owing  and  payable  by  and 
from  W.  Brown  to  the  Company,  as  well  the  said  several  sums  of 
money  by  the  Company  so  lent  and  advanced  to  and  paid  for 
W.  Brown  as  aforesaid,  as  also  divers  other  sums,  upon,  for  and  by 
reason  and  means  of  the  said  bills  and  drafts,  so  discounted  by  the 
Company  for  W.  Brown  as  aforesaid,  and  the  said  discounting 
thereof  by  the  Company  as  aforesaid:  all  which  said  several 
sums,  so  due,  owing  and  payable  by  and  from  W.  Brown,  as  afore- 
said, together  amounted  to  a  larger  sum  than  8002.  And  that,  after 
the  same  had  become,  and  whilst  they  were,  due,  owing  and  payable 
by  and  from  W.  Brown  to  the  Company  as  aforesaid,  G.  Hopps,  in 
his  lifetime,  was  requested  by  the  Company  to  pay  to  them  so  much 
thereof  as  amounted  to  the  sura  of  800/. ;  and  that  defendants,  as 
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Pbicb  executors,  after  the  death  of  G.  Hopps,  were  also  requested  by  the 
Babkeb.  Company  to  pay  to  the  Company  so  much  of  the  said  several  sums 
of  money,  so  due,  owing  and  payable  by  and  from  W.  Brown  to  the 
Company  as  aforesaid,  as  amounted  to  the  said  sum  of  300Z.  But 
that  neither  W.  Brown,  G.  Hopps  in  his  lifetime,  or  defendants  since 
his  death,  had  paid  any  part. 

The  declaration  alleged  a  second  breach  in  respect  of  money  due 
from  Brown  to  the  Company  on  an  account  stated  for  money  lent 
i^c. ;  and  non-payment  as  before. 

Plea,  setting  out  the  bond,  which  appeared  to  be  the  joint  and 
several  bond  of  Brown  and  Hopps  ;  and  alleging :  That,  after  the 
making  of  the  writing  obligatory,  and  after  the  said  several  sums 
of  money  so  lent  and  advanced  to  and  paid  for  W.  Brown,  as  in  the 
[  *7<>6  ]  declaration  mentioned,  as  also  the  said  other  sums  upon,  *for  and 
by  reason  and  means  of  the  said  bills  and  drafts  so  discounted  by 
the  Company  for  W.  Brown,  as  in  the  declaration  mentioned,  and 
the  said  discounting  thereof  by  the  Company,  as  therein  mentioned, 
became  and  were,  and  whilst  the  same  were,  due,  owing  and  payable 
by  and  from  W.  Brown  to  the  Company,  as  in  the  declaration  men- 
tioned, and  after  W.  Brown  became  and  was,  and  whilst  he  was,  so 
indebted  to  the  Company  for  money  found  to  be  due  and  owing 
from  W.  Brown  to  the  Company  upon  an  account  stated  between 
them,  as  in  the  declaration  mentioned,  to  wit  on  Srd  January,  1852, 
the  said  Thomas  Price,  who  is  the  plaintiff  in  this  suit,  and  one 
James  Meek,  then  being  members  of,  and  the  registered  public 
officers  of,  the  Company,  according  to  the  said  Act  &c.,  by  a  certain 
deed  poll,  sealed  with  their  respective  seals,  did,  as  such  registered 
public  officers  as  aforesaid,  and  each  of  them  did,  for  and  on  behalf 
of  the  Company,  release,  remise,  and  for  ever  discbarge  W.  Brown, 
his  heirs,  executors  and  administrators,  of  and  from  all  and  all 
manner  of  actions,  causes  of  action,  suits,  debts,  dues,  sum  and 
sums  of  money,  accounts,  reckonings,  bonds,  bills,  specialties, 
covenants,  contracts,  controversies,  agreements,  promises,  variances, 
damages,  judgments,  extents,  executions,  claims  and  demands  what- 
soever, which,  against  W.  Brown,  they  the  said  T.  Price  and  the 
said  J.  Meek,  or  either  of  them,  as  such  public  officers  as  aforesaid, 
or  the  Company,  ever  had,  or  then  had,  or  which  they  or  any  or 
either  of  them  could,  should  or  might  have,  for,  upon  or  by  reason 
of  any  matters,  cause  or  thing  whatsoever,  from  the  beginning  of 
tlie  world  to  the  date  of  the  said  deed.  Averment :  that  the  said 
T.  Price  and  J.  Meek  executed  the  said  deed  as  such  registered  public 
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officers  as  aforesaid,  *and  for  and  on  behalf  of  the  Company,  and        price 
were  duly  authorized  in  that  behalf  by  the  Company ;  which  execu-      barker. 
tion  thereof,  by  the  said  T.  Price  and  J.  Meek,  as  such  registered       [  •767  ] 
public  officers  as  aforesaid,  hath  since  been  duly  ratified,  confirmed 
and  acted  upon  by  the  Company,  and  the  same  was  and  is  a  good, 
valid  and  effectual  release  by  and  on  behalf  of  the  Company  to  W. 
Brown,  according  to  the  tenor  and  effect  of  the  said  deed.    Averment : 
that  the  said  deed  was  executed,  and  the  said  W.  Brown  was  and 
is  released  as  aforesaid,  in  the  lifetime  of   the  said  6.  Hopps, 
without  the  privity,  knowledge,  authority  or  consent  of  G.  Hopps. 
Replication.     That  the  deed   poll    was  in  the   words  following. 
"  Know  all  men  by  these  presents,  that  we  Thomas  Price,  of  "  &c., 
**  and  James  Meek,  of"  &c.,  "  the  registered  public  officers  of  the 
York  City  and  County  Banking  Company,  for  and  in  consideration 
of  the  sum  of  10«.  of  lawful  Enghsh  money  to  us  in  hand  well  and 
truly  paid  by  William  Brown,  of  "  &c.,  "  and  for  divers  other  con- 
siderations us  hereunto  moving,  have,  as  such  registered  public 
officers  as  aforesaid,  and  each  of  us  hath,  remised,  released,  and  for 
ever  discharged,  and  by  these  presents  do  remise,  release,  and  for 
ever  discharge,   the  said   William  Brown,   his    heirs,   executors, 
and  administrators,  of  and  from  all  and  all  manner  of  actions, 
causes  of  action,  suits,  debts,  dues,  sum  and  sums  of  money,"  &c. 
(as  in  the  plea),  '*  claims  and  demands  whatsoever,  at  law  and  in 
equity,  which,  against  the  said  W.  Brown,  we  or  either  of  us,  as 
such  public  officers  as  aforesaid,  or  the  said  York  City  and  County 
Banking  Company,  ever  had,  or  now  hath,  or  have,  or  which  we, 
they  or  either  of  us,  hereafter  can,  shall  or  may  have,  for,  upon  or 
by  reason  of  any  matter,  cause  or  thing  whatsoever  *from  the       [  '768  ] 
beginning  of  the  world  to  the  day  of  the  date  of  these  presents. 
Provided  always,  that  nothing  herein  contained  shall  extend,  or 
be  deemed  or  construed  to  extend,  to  prevent  the  said  Banking 
Company,  their  successors  or  assigns,  or  the  partners  for  the  time 
being  constituting  the  said  Company,  or  us  the  said  Thomas  Price 
and  James  Meek,  or  either  of  us,  as  such  public  officers  as  afore- 
said, or  other  the  public  officer  or  public  officers  of  the  said  Bank- 
ing Company,  for  the  time  being,  from  suing  or  prosecuting  any 
person  or  persons,  other  than  the  said  William  Brown,  his  executors, 
administrators  or  assigns,  who  is,  are,  shall  or  may  be  liable  or 
accountable  to  pay  or  make  good  to  the  said  Banking  Company  all 
or  any  part  of  any  debt  or  debts,  sum  or  sums  of  money,  now  due 
from   the   said   William   Brown   to   the  said  Company,  either  as 
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Price  *  drawer,  indorser  or  acceptor  of  any  bill  or  bills  of  exchange  or 
Barker.  promissory  note  or  notes,  or  as  being  jointly  or  severally  bound 
with  the  said  William  Brown  in  any  bond  or  bonds,  obligation  or 
obligations,  or  other  instrument  whatsoever,  or  otherwise  howso- 
ever, as  if  these  presents  had  not  been  executed :  it  being  under- 
stood and  agreed  that,  as  regards  any  such  suits  or  prosecutions, 
these  presents  shall  not  operate  or  be  pleaded  in  bar,  or  as  a 
release.  In  witness "  &g.  Averment :  that,  although  true  it  is 
that  the  plaintiff  and  J,  Meek,  in  the  plea  mentioned,  executed  the 
said  deed  poll  as  such  registered  public  officers  as  in  the  said  plea 
mentioned,  and  for  and  on  behalf  of  the  Company,  and  were  duly 
authorized  in  that  behalf  by  the  Company,  and  tbat  the  said  execu- 
tion of  the  said  deed  poll  by  plaintiff  and  J.  Meek,  as  such  regis- 
tered public  officers  as  aforesaid,  hath  since  been  duly  ratified  and 
[  ♦yeg  ]  acted  upon  by  the  Company,  and  that  *the  same  was  and  is  a  good, 
valid  and  effectual  release  by  the  Company  to  W.  Brown,  according 
to  the  tenor  and  effect  thereof  as  in  the  said  plea  mentioned ;  yet 
that  plaintiff  and  J.  Meek,  as  such  registered  public  officers,  did 
not,  nor  did  the  Company,  by  the  said  deed  poll  release,  remise  or 
discharge  G.  Hopps,  or  the  defendants,  as  executors  as  aforesaid,  or 
any  or  either  of  them,  of  or  from  the  said  writing  obligatory  and 
causes  of  action  in  the  declaration  mentioned,  or  any  or  either  of 
them,  or  any  part  thereof ;  nor  was  nor  were  G.  Hopps,  or  defen- 
dants, as  executors  as  aforesaid,  or  any  or  either  of  them,  in  any 
manner  released,  remised  or  discharged  by  the  said  deed  poll,  or 
anything  therein  contained,  of  or  from  the  said  writing  obligatory, 
and  causes  of  action  in  the  declaration  mentioned,  or  any  or  either 
0*  hem  or  any  part  thereof. 

Dem  urrer.    Joinder. 

The  case  was  argued  in  last  Term  (i). 

Hiigh  Hill,  for  the  defendants : 

If  this  were  a  simple  release  by  the  obligee  of  one  of  two  joint 
and  several  obligors,  there  could  be  no  question  that  the  other  obligor 
was  discharged  :  Cheetham  v.  Ward  (2)  ;  6  Bac.  Abr.  816  (7th  ed.), 
tit.  Obligations  (D)  4 ;  6  ib.  624,  tit.  Belease  (G) ;  and  the  same 
principle  appears  in  Nicholson  v.  RetiU  (3),  which  was  the  case  of 
a  surety  on  simple  contract.     Then   is  the  case  altered  by  the 

(1)  Before  Tjord  Campbell,  Ch.  J.,  (2)  4  E.  B.  741  (1  Bos.  &  P.  630). 

Coleridge,    Wightman     and     Cromp-  (3)  43  R.  R.  460  (4  Ad.  &  El.  675). 

ton,  J  J. 
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reservation  of  the  remedy  against  the  other  ohligor  ?  If  Brown  Price 
had  been  sued  on  the  bond,  he  could  have  pleaded  *the  release.  In  Barker. 
the  note  to  18  Vin.  Abr.  852,  tit.  Release  (G  a)  pi.  4,  it  is  said  :  C  *"0  ] 
"  So  though  the  obligee  releases  to  one,  proviso  that  the  other  shall 
not  take  benefit  of  it,  yet  this  is  a  void  proviso ; "  for  which 
Everard  v.  Heme  (l)  is  cited.  That  case  is  also  relied  upon  by 
Lord  Truro,  L.  C.  in  Owen  v.  Hainan  (2).  It  is  true  that  in  Solly  v. 
Forhrs  (3),  in  order  to  give  eflfect  to  such  a  reservation,  the  instru- 
ment was  construed  to  be,  not  a  release,  but  a  covenant  not  to  sue 
except  under  certain  circumstances.  But  in  that  case  it  was  im- 
possible to  construe  the  instrument  as  an  absolute  release  ;  for  there 
was  a  reservation  of  a  right  to  sue  the  very  party  supposed  to  be 
released.  *  *  Next,  on  thegeneral  principles  of  the  law  of  principal 
and  surety,  the  rule  is  that  a  creditor  discharges  a  surety  by  any 
transaction  with  the  principal  debtor  that  alters  the  situation  of  the 
surety.  Tbe  surety  has  the  right  to  call  upon  the  creditor  to  allow 
his  name  to  be  used  for  suing  the  principal :  here  the  creditor  has 
put  an  end  to  his  legal  right  to  sue.  *  *  No  doubt,  if  a  surety  L  771  ] 
consents  to  such  an  arrangement,  he  cannot  complain  :  but  here 
no  such  consent  appears,  nor  is  any  power  to  sue  the  principal 
reserved  at  all.  In  the  note  to  Lewis  v.  Jones  (4)  (which  was 
furnished  to  the  reporters  by  Holroyd,  J.  (5) )  the  cases  where  a 
surety  is  discharged  by  an  arrangement  with  the  principal  are  said 
to  be  two :  first,  where  the  agreement  with  the  principal  may  be 
considered  a  fraud  upon  the  surety  by  altering  his  situation  or 
increasing  his  risk  ;  secondly,  where  allowing  the  creditor  to  recover 
against  the  surety  would  operate  as  a  fraud  upon  the  principal,  or 
any  person  joining  with  him  in  paying  or  securing  the  composition 
money,  inasmuch  as  it  would  give  the  surety  a  right  to  proceed 
against  the  i)rincipal  for  that  debt  from  which  the  creditor  had 
agreed  to  discharge  him. 

BramweUf  contra  :  \  772  1 

Kverard  v.  Heme  (1)  would  not  now  be  considered  law :  the 
Courts  endeavour  to  carry  out  the  intent  of  the  parties ;  whereas, 
in  Everard  v.  Heme  (1),  instead  of  trying  to  reconcile  the  release 
with  the  proviso,  the  Court  seems  to  hold  the  proviso  void.  This 
instrument  is  only  a  covenant  not  to  sue  one  of  two  co-obligors. 

(1)  Litt.  K.  190,  191.  (4)  28  R,  R.  367  (4  B.  &  0.  515). 

(2)  ;j  Mac.  &  G.  378 ;  affd.  94  R.  B.  (5)  See  KearsUy  v.  dJe,  73  B.  R, 
516  (4  II.  L.  G.  997).  43(5,  440  (16  M.  &  W.  128,  136). 

(3)  22  R.  R.  641  (2  Brud.  &  B.  38). 
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Pbice  (Loni)  Campdbll,  Ch.  J. :  Never  to  sue  him.) 

r. 
Barker. 

It  is  Hiill  not  a  release.     Then  it  api)ear8  to  be  contended  that,  even 

if  thiH  be  treated  as  no  more  than  a  covenant  not  to  sue,  the  defen- 
dant is  still  protected  on  the  general  principle  that  a  creditor  cannot 
discliarge  the  principal  debtor  and  reserve  the  remedy  against  the 
surely;  but  the  authorities  show  distinctly  that  lie  can.  *  ♦  In 
[  ♦773  J  Thompson  v.  Lack  (l)  it  was  held  that,  *where  a  creditor  released 
one  of  two  sureties,  wilh  a  proviso  that  the  release  should  not 
prejudice  the  creditor's  right  to  enforce  payment  against  the 
principal  and  the  other  surety,  or  either  of  them,  this  release  did 
not  discharge  such  other  surety.  *  *  Solbi  v.  Forbes  (j^)  is  in 
lK)int,  this  being  a  covenant  not  to  sue ;  and  Kearsleij  v.  Cole  (3) 
is  a  very  strong  authority  for  the  plaintiff. 

(Hugh  Hill :  There  the  surety  was  a  party  to  the  deed.) 

Nothing  turned  on  that.  If  the  Company  here  had  sued  Brown, 
he  could  not  have  pleaded  this  deed  as  a  release,  but  would  have 
been  left  to  a  cross  action  on  the  covenant  not  to  sue.  *  *  Lord 
Truuo*8  decision  in  Owen  v.  Ilonian  (4)  was  aflSrmed  in  the  House 
of  Lords :  Oncn  v.  Homan  (5) ;  but  not  on  the  ground  which  he 
had  assigned  for  it:  on  the  contrary,  Lord  Cranworth,  L.  C. 
expressed  his  dissent  from  Lord  Truro's  views  on  the  question 
now  before  the  Court  (o). 

(Lord  Campbell,  Ch.  J. :  You  say  that  the  benefit  given  by 
this  deed  to  the  principal  debtor  is  that  he  may  bring  a  cross  action 
against  the  creditor,  if  sued  by  him :  does  not  that,  to  some  extent, 
affect  the  mind  of  the  creditor?  Can  there  be  any  benefit  to  the 
principal  debtor  which  will  not,  to  some  extent,  prejudice  the 
surety  ?) 

The  prejudice  must  be  to  the  legal  or  equitable  rights  of  the  surety, 
in  order  to  make  the  transaction  a  discharge  of  the  surety  :  Boidihte 
V.  Stuhbs  (7).     *     *     * 


r  n\  ]  Hugh  Hilly  in  reply. 


Cur.  adv.  ndt. 


(1)  71  K.  R.  428  (;j  C.  B.  540).  (5)  94  R.  R.  516  (4  IL  L.  C.  997). 

(•2)  22  R.  R.  641  (2  Brod.  &  B.  38).  (6)  JH  R.  R.  531  (8oe  4  U.  L.  C. 

W  73  R.  R.  436  (16  M.  &  W.  128).  1037). 

(4)  3  Mac.  &  G.  378.  (7)  11  R.  R.  HI  (18  Vee.  20). 
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Coleridge,  J.  now  delivered  the  judgment  of  the  Court  :  Pbiok 

V. 

This  was  an  action  by  the  public  officer  of  a  Banking  Company  Babkbr. 
against  the  executors  of  George  Hopps.  The  declaration  was  on  a  [  ^^^  ] 
bond  conditioned  for  the  security  to  the  Bank  of  a  banking  account  of 
one  William  Brown.  The  plea  set  out  the  bond,  which  was  the 
joint  and  several  writing  obligatory  of  the  said  George  Hopps  and 
William  Brown,  and  then  set  out  a  general  release,  made  after  the 
accruing  of  the  causes  of  action,  and  averred  that  the  release  was 
made  in  the  lifetime  of  the  said  George  Hopps  without  the  privity, 
knowledge,  authority  or  consent  of  the  said  George  Hopps.  The 
replication  set  out  the  release,  which,  after  general  words  of 
release,  contained  tlie  following  proviso.  "Provided  always,  that 
nothing  herein  contained  shall  extend,  or  be  deemed  or  construed 
to  extend,  to  prevent  the  said  Banking  Company,  their  successors 
or  assigns,  or  the  partners  for  the  time  being  constituting  the  said 
Company,"  "  from  suing  or  prosecuting  any  person  or  persons, 
other  than  the  said  William  Brown,  his  executors,  administrators 
or  assigns,  who  is,  are,  shall  or  may  be  liable  or  accountable  to  pay 
or  make  good  to  the  said  Banking  Company  all  or  any  part  of  any 
debt  or  debts,  sum  or  sums  of  money,  now  due  from  the  said 
William  Brown  to  the  said  Company,  either  as  drawer,  indorser  or 
acceptor  of  any  bill  or  bills  *of  exchange  or  promissory  note  or  [  ♦776  ] 
notes,  or  as  being  jointly  or  severally  bound  with  the  said  William 
Brown  in  any  bond  or  bonds,  obligation  or  obligations,  or  other 
instrument  whatsoever,  or  otherwise  howsoever,  as  if  these  presents 
had  not  been  executed :  it  being  understood  and  agreed  that,  as 
regards  any  such  suits  or  prosecutions,  these  presents  shall  not 
operate  or  be  pleaded  in  bar,  or  as  a  release." 

To  this  replication  the  plaintiff  demurred :  and  the  demurrer  was 
argued  before  us  in  the  course  of  the  last  Term. 

On  the  argument  two  questions  arose  : 

1st,  Whether  the  general  words  of  the  release  were  restrained  by 
the  proviso,  so  that,  in  order  to  give  effect  to  the  whole  instrument, 
we  must  construe  it  as  a  covenant  not  to  sue,  instead  of  a  release. 

And,  2ndly,  Assuming  the  deed  to  operate  merely  as  a  covenant 
not  to  sue,  whether  the  reservation  of  rights  against  other  parties 
than  the  principal  debtor  contained  in  the  proviso  would  prevent 
the  surety  from  being  discharged  by  a  binding  covenant  to  give 
time  to,  or  not  to  sue,  the  principal  debtor. 

To  entitle  the  plaintiff  to  our  judgment,  it  must  appear  that  the 
deed  operated  only  as  a  covenant  not  to  sue,  and  that  the  rights  of 
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Price        the  plaiutiiF  as  against  the  surety  were  preserved  by  the  particular 

Barker.      reservation  in  question,  notwithstanding  such  covenant  not  to  sue. 

With  regard  to  the  first  question,  two  modes  of  construction  are 

for  consideration.     One,  that,  according  to  the  earlier  authorities, 

the  primary  intention  of  releasing  the  debt  is  to  be  carried  out,  and 

the  subsequent  provision  for  reserving  remedies  against  co-obligors 

[  ♦777  J      an<l  co-contractors  should  be  rejected  as  inconsistent-  with  *tbe 
intention  to  release  and  destroy  the  debt  evinced  by  the  general 
words  of  the  release,  and  as   something  which  the  law  will  not 
allow,  as  being  repugnant  to  such  release  and  extinguishment  of 
the  debt.     The  other,  that,  according  to  the  modern  authorities,  we 
are  to  mould  and  limit  the  general  words  of  the  release  by  con- 
struing it  to  be  a  covenant  not  to  sue,  and  thereby  allow  the  parties 
to  carry  out  the  whole  of  their  intentions  by  preserving  the  rights 
against  parties  jointly  liable.     We  quite  agree  with  the  doctrine 
laid  down  by  Lord  Denman,  in  Nicholson  v.  lievili  (l),  as  explained 
by  Baron  Parks  in  Kearsley  v.  Cole  (2),  that,  if  the  deed  is  taken  to 
oi)erate  as  a  release,  the  right  against  a  party  jointly  liable  cannot 
be  preserved :  and  we  think  that  we  are  bound  by  modern  authorities 
(see  Sollj/  V.  Forbes  (3),  Thompson  v,  Lctck  (4)  and  Paf/lei'  v.  Homer- 
sham  (5))  to  carry  out  the  whole  intention  of  the  parties  as  far  as 
possible,  by  holding  the  present  to  be  a  covenant  not  to  sue,  and 
not  a  release.     It  is  impossible  to  suppose  for  a  moment  that  the 
parties  to  this  deed  could  have  contemplated  the  extinguishment  of 
their  rights  as  against  parties  jointly  liable.     It  was  argued,  indeed, 
that  the  particular  words  of  the  proviso  in  the  present  case  pre- 
vented this  construction  by  appearing  to  recognize  that  Brown  was 
not  to  be  sued,  and  that,  in  an  action  against  him,  the  deed  was  to 
operate  as  a  release  and  might  be  pleaded  at  Bar.    The  words, 
however,  that  the  proviso  was  not  to  extend  to  prevent  the  Bank  from 
suing  or  prosecuting  any  person  or  persons  other  than  the  said 

[  •778  ]  defendant  or  his  representatives,  which  *were  said  to  show  that 
Brown  was  not  to  be  sued,  are  quite  as  applicable  to  a  covenant  not 
to  sue  as  to  a  release :  and  the  later  general  words  in  the  conclusion 
of  the  deed,  "that,  as  regards  any  such  suits  or  prosecutions" 
(against  parties  jointly  liable),  ''  these  presents  shall  not  operate  or 
be  pleaded  in  bar,"  are,  we  think,  like  the  words  of  actual  release, 
too  general  to  prevent  us  by  inference  from  giving  effect  to  tho 

(1)  43  R.  R.  460  (4  Ad.  &  El.  675).  (4)  71  R.  R.  428  (3  C.  B.  MO). 

(2)  73  R.  R.  440  (16  M.  &  W.  136).  (5)  16  R.  R.  J16  (4  M.  &  S.  423). 

(3)  22  R.  R.  641  (2  Bix>d.  &  B.  38). 
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plainly  expressed  intention  that  the  parties  jointly  liable  should        price 
not  be  discharged  by  an  extinguishment  of  the  debt.     If,  therefore,      barker. 
the  testator,  whom  the  defendants  represent,  had   been   in    the 
situation  of  co-obligor  merely,  we  should  think  that  he  was  not 
discharged  by  the  deed  in  question. 

It  remains,  however,  in  the  second  place,  to  consider  what  eflFect 
the  deed  had  upon  his  liabilities  in  reference  to  his  relation  as 
surety  for  Brown,  the  principal  debtor.  It  was  thrown  out,  indeed, 
in  argument,  that  we  were  bound  to  consider  him  as  a  principal 
debtor  and  not  as  a  surety  upon  this  bond,  the  obligatory  part  of 
the  bond  being  joint  and  several  without  any  reference  to  either 
being  surety  or  principal.  But,  for  the  purpose  of  seeing  the 
relation  of  the  parties,  we  must  look  at  the  condition  of  the  bond, 
as  set  out  upon  the  pleadings,  which  plainly  discloses  that  the 
defendant  was  a  surety  for  the  liabilities  of  Brown. 

If  the  question,  whether  a  covenant  not  to  sue,  qualified  by  such 
a  proviso  as  that  in  the  present  case,  and  entered  into  by  the 
creditor  without  the  consent  of  the  surety,  discharges  the  surety, 
were  a  new  one  unaffected  by  authority,  we  should  pause  before 
deciding  that  such  a  case  does  not  fall  within  the  general  rule  of 
the  creditor  discharging  a  surety  by  entering  into  a  binding  agree- 
ment *to  give  time  to  his  principal  debtor  ;   and  we  should  have       [  *^7^  ] 
thought  the  forcible  observations  of  Lord  Tkuro  in  the  recent  case 
of  Owen  v.  Homan{\)  entitled  to  much  consideration.     We  find, 
however,  that  the  Court  of  Exchequer  in  a  solemn  and  well  con- 
sidered judgment,  in  the  case  of  Kearsley  v.  Cole  (^2),  after  referring 
to  all  the  authorities,  states  that  the  point  must  '*  be  considered 
as  settled:"    and  they  rest  their  judgment   upon  this,  although 
it   was    not  necessary  to   decide   it,   as   the   surety   in  that  case 
bad  consented  to   the   deed:     which  consent   they    treat  indeed 
as  an   additional    reason ;    but  they   expressly   state   that  it  was 
not  necessary.     They  state  that  they  "  do  not  mean  to  intimate 
any  doubt  as  to  the  effect  of  a  reserve  of  remedies  without  such 
consent;"    and  they  add  that  ''the  cases  are  numerous  that  it 
prevents  the  discharge  of  a  surety,  which  would  otherwise  be  the 
result  of  a  composition  with  or  giving  time  to  a  debtor  by  a  binding 
instrument; "   and  they  then  explain  how  it  is  that,  in  their  judg- 
ment, the  reserve  of  remedies  has  that  effect.     After  this  judgment 
and  after  the  strong  expression  of  opinion  by  the  present  Lord 

(1)  3  Mac.  &  G.  378.  (2)  73  R.  R.  436,  439  (16  M.  &  W. 

128,  136). 
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Price  Chancellor  in  hie  judgment  in  the  Houseof  Lordsin  the  case  of  Oicen 
bakker.  v.  7/()wa/i(l),  where  hedissents  from  the  remarks  made  by  Lord  T&ubo 
in  the  Court  below,  and  states  that,  but  for  those  remarks,  he  should 
have  thought  that  the  principle  contended  for  by  the  plaintiffs  was  **  a 
matter  beyond  doubt,"  we  think  that  we  ought  to  consider  the  law  on 
this  subject  as  settled,  at  least  until  it  is  questioned  in  a  court  of  error. 

It  seems  to  be  the  result  of  the  authorities  that  a  covenant  not  to 
[  *^so  ]  sue,  qualified  by  a  reserve  of  the  ^remedies  against  sureties,  is  to 
allow  the  surety  to  retain  all  his  remedies  over  against  the  prin- 
cipal debtor ;  and  that  the  covenant  not  to  sue  is  to  operate  only  so 
far  as  the  rights  of  the  surety  may  not  be  affected. 

Probably  many  deeds  of  this  nature  are  framed  continually  on 
the  supposition  that  the  law  has  been  supposed  to  be  settled,  in  the 
manner  stated  in  the  Exchequer,  since  the  time  of  Lord  Eldon : 
and  we  think  that,  sitting  as  a  court  of  co-ordinate  jurisdiction 
with  the  Exchequer,  we  ought  not  to  disturb  the  law  stated  by  them 
in  a  solemn  judgment  to  be  clearly  settled. 

Our  judgment,  therefore,  upon  the  demurrer  in  the  present  case 

is  in  favour  of  the  plaintiff. 

Jndgmejitfor  the  plaintiff. 

m 

1855.         liEG.  V.  INHABITANTS  of  HARTINGTON  MIDDLE 
^"—'  QUAUTKR  {Z). 

[  780  ]    (4  EJ.  &  Bl.  7H0— 797  ;  S.  0.  3  C.  L,  R.  654 ;  24  L.  J.  M.  0.  98 ;  1  Jur.  N.  S.  586  ; 

3  W.  E.  285  ;  24  L.  T.  O.  S.  327.) 

Two  pauper  children  were  removed  fi-om  L.  to  H.  by  an  order  of  justices, 
wliich  described  them  as  the  lawful  c)iildren  of  William  Q.  and  Esther  O. 
The  order  wus  not  appealed  against. 

Afterwards,  Esther  G.  was  i-eceived  into  an  asylum,  being  sent  thither 
from  L.,  as  a  pauper  lunatic  ;  and  subsequently  two  justices,  on  inquiry, 
adjudicated  that  the  settlement  of  Esther  G.  was  in  II.,  and  made  an  order 
of  maintenance  accordingly.  II.  having  appealed,  the  order  was  confirmed 
by  the  Sessions,  subject  to  a  case  which  stated  the  above  facts,  and  which 
also  found  that  the  two  children  were,  at  the  time  of  the  first  order, 
uneuiancipated,  aud  were,  by  that  order,  adjudged  to  be  settled  in  H.  on 
the  ground  of  William  G.'s  settlement  in  H.  (which  facts  did  not  appear  by 
the  order),  and  also  that  in  fact  Esther  G.  was  not  settled  in  H. : 

Held,  that  the  first  order,  unappealed  against ,  was  conclusive  proof  that 
Esther  G.  was  settled  in  II. :  and  the  order  of  Sessions  was  confirmed. 

Two  juBtices  of  Lancashire  made  an  order,  dated  2nd  March, 
1864,  which  recited  that,  on  15th  February,  1848,  Esther  Gould,  a 

(1)  JW  B.  R.  531  (4  U.  L.  C.  1037).  v.  Concha  (1885)  29  Ch.  D.  268,  301 ; 

(2)  Questioned,  liey.  v.  Hntchimja  Wakefield  Corptratwu  v.  Cook  [1903] 
(1881)  6  Q.  B.  D.  300,  303,  60  L.  J.  1  K.  B.  417,  424.  72  L.  J.  K.  B.  345, 
M.  C.  35,  44  L.  T.  364 ;  cited,  De  Mora  88  L.  T.  225. 
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pauper  lunatic,  was  sent  *to  and  received  into  the  county  lunatic        Heo. 
asylum  at  Lancaster,  and  had  ever  since  been,   and  then   was,      Inhabi- 
confined  therein ;   and  that  the  said  justices  had  duly  inquired  into   hIkt^noton 
her  last  legal    settlement;     and   satisfactory   evidence   had  been       Middle 
obtained  that  the  settlement  was  in  the  parish,  township  or  place       [  *7gi  i 
of  Hartiiigton  Middle  Quarter  in  the  Bakewell  Union  in  Derby- 
shire: and  the  justices  found  that  E.  G.  was  a  pauper  lunatic,  and 
was  then  confined  in  the  said  asylum,  and  did,  by  that  their  order, 
adjudge  that  her  last  legal  settlement  was  in  Harlington  Middle 
Quarter ;  and  that  the  guardians  of  the  Chorlton  Union  in  Lanca- 
shire, which  included  the  township  of  Levenshulme  from  which 
E.  6.  was  sent  to  the  said  asylum,  had  incurred  expenses  about  her 
examination  &c.,  and  had  paid  to  the  treasurer  of  the  asylum  a 
sum  for  her  lodging  &c.  in  the  asylum :    and  the  justices  ordered 
that  the  guardians  of  the  Bakewell  Union  should  pay  the  amount 
of  such  expenses  and  payment  to  the  treasurer,  and  should  also 
pay  to  the  treasurer,  for  the  reasonable  charges  of   the  future 
lodging  &c.,  the  sum  of  &c.,  weekly,  or  such  other  weekly  sum  &c. 

The  overseers  of  Hartington  Middle  Quarter  having  appealed 
against  this  order,  the  Sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  upon  a  case. 

The  case  set  out  the  order,  and  proceeded  as  follows. 

It  is  admitted  that  the  grounds  of  removal  on  the  one  side,  and 
the  grounds  of  appeal  on  the  other  side,  were  sufficient  to  raise  the 
point  on  which  either  side  relied  at  the  trial,  and  which  is  reserved 
for  the  opinion  of  the  Court  of  Queen*s  Bench. 

The  respondents,  in  support  of  their  case,  produced  an  order  of 
removal,  of  which  the  following  is  a  copy. 

**  To  the  overseers  of  the  poor  of  the  township  of  Levenshulme,        r  7^2  1 
in  the  county  of  Lancaster,  and  to  the  churchwardens  and  overseers 
of  the  poor  of  the  parish,  township  or  place  of  Hartington  Middle 
Quarter  in  the  county  of  Derby,  and  to  each  and  every  of  them. 
"  County  of  Lancaster,  [  Whereas  complaint   hath  this  day  been 
to  wit.  i  made,  at  Salford  in  the  county  of   Lan- 

caster, unto  us,  Henry  Leigh  Traflford  and  Paul  Moon  James, 
Esquires,  whose  names  are  hereunto  set  and  seals  affixed,  being  two 
of  her  Majesty's  justices  of  the  peace,  of,  in  and  for  the  said  county 
of  Lancaster,  acting  together  in  and  for  the  same  county  (one  whereof 
is  the  quorum),  by  the  overseers  of  the  poor  of  the  said  township 
of  Levenshulme,  that  John  Gould,  aged  eleven  years,  and  William 
Gould,  aged  five  years,  or   thereabouts,  the  lawful  children  of 
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Reg.         William  Gould  and  Esther  Gould,  absent,  having  come  to  inhabit, 

iNHABi-       {^nd  are  now  inhabiting,  in  the  said  to\vnshi[)  of  Levenshulme,  not 

HABTiNQTON   ^^^iug  rcsidcd  in  the  said  township  for  five  years  next  before  the 

Middle       time  of  the  application  for  this  our  warrant  and  order,  and  not 
Quarter.  .  . 

having  gained  a  legal  settlement  there,  nor  having  produced  any 

.  certificate  acknowledging  them  to  be  settled  elsewhere,  and,  further, 
that  the  said  John  Gould,  aged  eleven  years,  and  William  Gould, 
aged  five  years,  have  become  and  now  are  actually  chargeable  to, 
and  receiving  relief  from,  the  said  township  of  Levenshulme: 
Now  we,  the  justices  aforesaid,  upon  due  proof  thereof,  as  well  by 
examination  of  witnesses  upon  oath,  as  otherwise,  and  upon  due 
consideration  of  the  premises,  do  hereby  adjudge  the  said  com- 
plaint, and  all  and  singular  the  premises,  to  be  true,  and  do  also 
adjudge  that  the  place  of  the  last  legal  settlement  of  the  said  John 

[  •783  ]  Gould  and  William  Gould  is  *in  the  said  parish,  township  or  place 
of  Hartington  Middle  Quarter  in  the  said  county  of  Derby ;  and 
that  the  said  John  Gould  and  William  Gould  have  not  become 
chargeable  to  the  said  township  of  Levenshulme  in  respect  of  relief 
made  necessary  by  sickness  or  accident.  These  are  therefore,  in 
her  Majesty's  name,  to  require  and  order  that  you,  the  said  over- 
seers of  the  poor  of  the  said  township  of  Levenshulme,  do  remove 
and  convey  the  said  John  Gould  and  William  Gould,  from  and  out 
of  your  said  township  of  Levenshulme,  to  the  said  parish,  township 
or  place  of  Hartington  Middle  Quarter,  and  deliver  them,  together 
with  this  our  order,  or  a  duplicate  or  true  copy  thereof,  unto  the 
churchwardens  and  overseers  of  the  poor  there,  or  one  of  them, 
who  are  hereby  required  to  receive  the  said  John  Gould  and 
William  Gould,  and  provide  for  them  according  to  law.  Given " 
&c.,  11th  October,  1849.  (Signed  and  sealed  by  the  two  justices.) 
It  is  admitted  that  this  last  mentioned  order  is  a  good  and  valid 
order,  and  was  made  by  justices  having  jurisdiction  to  make  it. 
That  the  township  of  Hartington  Middle  Quarter,  mentioned  in  it, 
is  the  appellant  township,  and  the  township  of  .Levenshulme, 
mentioned  in  it,  is  the  respondent  township  in  this  appeal.  That 
the  Esther  Gould  mentioned  in  it  is  thd  Esther  Gould  mentioned 
in  the  order  appealed  against  ;  and  that  the  William  Gould, 
described  in  each  of  the  orders  as  her  husband,  is  the  same  person. 
And  that  the  children  mentioned  in  the  order  of  11th  October, 
namely  John  Gould  and  William  Gould,  were,  at  the  time  of  the 
making  of  the  same  order,  unemancipated,  and,  by  the  same  order, 

[  •784  J       were  adjudged  to  be  settled  in  the  appellant  *township  in  right  of 
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the  settlement  therein  of  the  said  William  Gould,  their  father.        Reg. 


r. 


That   the  said  children  John   Gould  and  William   Gould  were      inhabi- 
removed,  under  the   said    order,  to  the  appellant  township   on   hIrtinot^n 
27th  November,  1849,  and  were  received  by  tlie  appellant  township,      Mjddle 

U  U  A  B'i*  ifiR* 

when  so  removed :  and  that  the  said  order  of  11th  October,  1849, 
never  was  appealed  against. 

In  fact,  neither  the  said  William  Gould  nor  the  said  Esther 
Gould  ever  gained  any  settlement  on  his  or  her  own  account.  The 
said  William  Gould,  the  husband  of  the  said  Esther  Gould,  was 
born  in  the  township  of  Hartington  Town  Quarter,  and  was  the  son 
of  John  Gould.  There  was  no  evidence,  on  the  hearing  of  the  said 
api)eal,  proving  any  settlement  except  as  aforesaid.  On  22nd  October, 
1849,  and  shortly  before  the  said  children  John  Gould  and  William 
Gould  were  removed,  under  the  order  of  11th  October,  1849,  to  the 
appellant  township,  Thomas  Cocker,  one  of  the  then  overseers  of 
the  appellant  township,  wrote  and  sent  to  the  overseers  of  the 
township  of  Levenshulme  the  following  letter. 

"  Hartington  Middle  Quarter.  Oct.  22,  1849.  Gentlemen, — 
As  overseer  of  the  parish  of  Hartington  Middle  Quarter,  in  the  Bake- 
well  Union,  I  am  in  receipt  of  orders  of  removal  of  John  Gould 
and  William  Gould  from  the  parish  of  Levenshulme  to  the  said 
parish  of  Hartington  Middle  Quarter.  I  now  beg  to  state,  for  your 
information,  that  the  said  paupers  have  no  claim  in  our  parish  to 
a  settlement ;  but  their  settlement  is  in  the  parish  of  Hartington 
Town  Quarter,  in  the  Ashbourne  Union,  derived  from  their  grand- 
father John  Gould,  whose  settlement  is  admitted,  and  whose  son 
(the  father  of  these  two  children)  never  gained  a  settlement  else- 
where. I  have  *no  doubt  the  mistake  arises  in  consequence  of  the  [  ♦tss  ] 
parish  of  Hartington  being  divided  into  four  quarters.  I  therefore 
liope  you  will  not  needlessly  send  them  here.  I  am,  Gentlemen, 
Yours  obediently,  Thomas  Cocker." 

The  overseers  of  the  removing  township,  having  no  proof  of  the 
settlement  in  this  letter,  removed  the  two  paupers  as  before  men- 
tioned. The  Sessions,  on  the  trial  of  the  appeal,  were  of  opinion 
that  the  settlement  of  the  pauper,  Esther  Gould,  was  in  fact  in  the 
township  of  Hartington  Town  Quarter,  and  not  in  the  appellant 
township ;  but  that  the  appellants  were  concluded  by  the  order  of 
11th  October,  1849,  unappealed  against,  and  the  removal,  under  it, 
of  the  children  John  and  William  Gould  to  the  appellant  township, 
and  their  reception  there. 
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Keg.  If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  ihe 

iNHABi-  appellant  township  is  so  concluded,  then  the  order  of  Sessions  and 

Hartinoton  ^^^  ^^^^^  ^^  2^^  March,  1854,  appealed  against,  are  respectively  to 

Middle  ij^  confirmed,  otherwise  both  the  said  orders  are  to  be  set  aside. 

QUABTEB. 

The  case  was  argued  in  last  Michaelmas  Term  (l). 

Edward  James  and  Monk,  in  support  of  the  order  of  Sessions : 

The  order  of  1849,  being  unappealed  against,  is  conclusive  as  to 
the  settlement  of  the  two  children.  Now  they  were  removed  on  the 
ground  of  their  father's  settlement.  .  The  order,  therefore,  is  con- 
clusive as  to  the  settlement  of  the  father ;  and  the  settlement  of 
the  pauper  lunatic,  Esther  Gould,  is  of  course  that  of  the  father, 
her  husband.  It  does  not  appear  that  there  is  any  decision 
precisely  in  point.  In  Rex  v.  Towcester  (2)  a  married  woman  was 
[  ♦780  ]  removed,  and  the  order  of  removal  *was  not  appealed  against ;  and 
this  was  treated  as  conclusive  of  the  husband's  settlement,  though 
she  was  not  described  in  the  order  as  his  wife.  It  is  true  that  the 
case  was  not  argued ;  it  was  decided  on  the  authority  of  Rex  v. 
Hinxworth  (3),  where  the  order  did  describe  the  woman  removed 
as  the  wife  of  the  pauper  whose  settlement  afterwards  came  in 
question.  In  Rex  v.  RmJgelcy  (4)  an  order  of  removal  of  a  woman 
therein  described  as  '^  widow  "  was,  not  being  appealed  against,  held 
to  be  conclusive  as  to  the  settlement  of  the  husband  who  at  the 
time  of  that  order  had  been  supposed  to  be  dead:  and  there 
Grose,  J.  expressed  his  opinion  that  the  reason  of  there  being  no 
argument  in  Rex  v.  Toivcester  (^^)  was  that  the  case  was  thought  too 
clear  to  be  resisted.  Here  the  order  of  1849  describes  the  parties 
removed  as  the  children  of  William  Gould  and  Esther  Gould. 
That  the  settlement  of  the  children  rested  on  the  settlement  of  the 
father  appears,  not  only  from  the  express  statement  in  the  case* 
but  from  the  letter  of  the  overseer  of  Hartington  Middle  Quarter. 

(Lord  Campbell,  Ch.  J. :  I  do  not  see  that  either  party  can  use 
that  letter.) 

It  shows,  at  any  rate,  that  they  were  not  removed  on  the  ground  of 
a  birth  settlement. 

(Lord  Campbell,  Ch.  J. :  An  estoppel  is  strictisshni  juriH.     Is  the 
inference  here  inevitable? 

(1)  Before  Lord  CampbeU,  Ch.  J.,  (:5)  Cald.  42. 
Coleridge,  Wightman  and  Erie,  JJ.  (4)  8  T.  R.  020, 

(2)  Oald.  497. 
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CoLBRiDGB,  J. :   If  you  go  beyond  what  is  in  the  order  itself,  do         Reg. 

you  not  let  in  all  other  evidence  ?      The  point  was  discussed  in      TNalsi- 

Reg...  Sow m  Hlt™'oN 

Middle 
In  that  ease  it  was  sought  to  make  an  order,  removing  the  pauper's     Quarter. 

brother,   evidence    of   the    pauper's  settlement  by   means  of  the 

examinations  which  showed  the  settlement  of  the  father  of  the  two: 

but  the  Court  held  that  this  was  collateral  matter,  as  it  manifestly 

was.     *But  here  the  case  states  the  ground  of  the  removal.  [  •787  ] 

(Lord  GAMPBBLL,Cb.  J.:  But  does  the  order  itself  show  the  ground?) 

It  does  so,  unless  the  description  of  the  children  be  treated  as  words 
irrelevant  to  the  subject-matter  of  the  order.  The  settlement  of 
unemaiicipated  children  is  that  of  the  father,  pnmd  facie :  a  birth 
settlement  is  good  only  where  the  father's  settlement  fails.  Matter 
subsequently  arising  is  of  course  an  answer,  as  in  Reg.  v.  Wye (2), 
where  evidence  of  an  order,  confirmed  on  appeal,  treating  D.  and  E. 
as  man  and  wife,  was  held  to  be  met  by  proof  that  the  marriage  had 
since  the  order  been  set  aside  as  incestuous. 

(CoLBRiDGB,  J. :  Reg.  v.  Wt/e  (2)  left  the  general  rule  untouched : 
The  Court  said  that  "numerous  cases  have  decided  that  orders 
of  removal,  unappealed  against  or  confirmed  on  appeal,  are,  not 
only  evidence,  but  conclusive,  as  to  all  the  facts  mentioned  in  them, 
and  which  are  necessary  steps  to  the  decision  ;  "  and  the  judgment 
specifies,  as  instances,  marriage,  the  legitimacy  of  children,  includ- 
ing children  emancipated  at  the  date  of  the  order,  and  children 
unborn  at  the  time.) 

The  order  of   the   justices   in  this  case,   unappealed  against,  is 

tantamount  to  an  adjudication  ;  and  the  adjudication  must  have 

been  on  the  ground  on  which  the  removal  took  place,  because, 

in  1849,  the  evidence  on  appeal  could  not  have  raised  any  ground 

not  raised  by  the  examinations.    In  Overseers  of  Heslon  v.  Overseers 

of  St.  Brides  (3)  an  order,  removing  a  married  woman  to  Heston,  the 

ground  of  removal  being  her  husband's  settlement  in  Heston,  was 

quashed :  and  on  a  subsequent  appeal,  between  the  same  parishes, 

against  an  order  of  maintenance  adjudging  the  *husband,  a  lunatic,       [  *788  ] 

to  be  settled  in  Heston,  the  discharge  of  the  first  order  was  held  to 

be  conclusive  against  his  settlement  in  Heston. 

(1)  4  Q.  B.  93.  (3)  93  B.  B.  298  (1  El,  &  Bl.  5S3). 

(2)  45  B.  B.  829  (7  Ad.  &  El.  701). 
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Reo.  Paahh'y  and  Scotland,  contra  : 

r. 
iNHABi-  The  rule  undoubtedly  is  that    the  receiving  by  a  parish  of  a 

Habtinoton   pauper,  removed  under  an  order,  admits  his  settlement,  and  con- 

QuAETEB.     sequently  that  of  his  children.     But,  if  it  is  to  prove  the  settlement 

of  his  father,  it  is  not  easy  to  see  where  the  doctrine  is  to  stop ; 

why,  for  instance,  it  should  not  be  taken  as  proof  of  the  settlement 

of  any  remote  ancestor.    It  is  new  to  insist  upon  an  estoppel  as  to 

matters  only  prima  facie  involved  in  the  order  :  and,  if  the  rule  be 

confined  to  matters  which  are  necessarily  so  involved,  it  will  not 

apply  here ;  because  the  order  might  have  been  made  upon  a  birth 

settlement  of  the  children,  settlement  by  estate,  by  apprenticeship, 

settlement  in  respect  of  the   mother's  maiden   settlement  if  the 

father  had  none. 

(CoLBRiDoii:,  J. :  The  statement  in  the  case,  if  we  can  act  upon 
it,  goes  further.) 


That  amounts  merely  to  a  finding  of   the   Sessions   upon  parol 
evidence. 

(Coleridge,  J. :  The  principle  is  that  an  order  not  appealed 
against,  or  an  adjudication,  is  conclusive  as  to  all  the  facts  which 
it  decides.  Now,  as  these  documents  are  generally  short,  and 
seldom  show  the  ground  of  decision,  is  not  evidence  admissible  for 
the  purpose  of  supplying  that  ?) 

It  is  admissible  for  the  purpose  of  showing  what  the  decision  was, 
but  not  for  the  purpose  of  showing  the  ratio  decidendi.  Overseers 
of  Ileston  V.  Overseers  of  St.  Brides  (1)  illustrates  this.  The  quash- 
ing of  the  order  of  removal  there  would  not  show  what  was  decided : 
but  the  grounds  of  removal  showed  that  the  question  decided  was 
[  ♦789  ]  that  the  husband  was  not  settled.  The  point,  however,  for  *which 
that  case  has  been  cited  on  the  other  side  really  was  not  discussed  : 
the  principle  as  to  orders  of  removal  was  assumed ;  and  the  only 
question  was  whether  the  estoppel  applied  to  orders  of  maintenance 
of  a  pauper  lunatic.  Now  here  the  decision  was  only  as  to  the 
settlement  of  the  children :  the  Sessions  add  a  fact  which  shows 
only  the  ratio  decidendi.  *  *  The  decision  in  Rex  v.  Towcester(2) 
cannot  be  supported.  Rex  v.  Hinxivorth  (3)  was  correctly  decided : 
the  estoppel  arose  upon  the  face  of  the  order.    Rex  v.  Rudgeley  (4) 

(1)  93  R.  R.  298  (1  El.  &  Bl.  583).  (3)  Cald.  42. 

(2)  Cald.  497,  (4)  8  T.  R.  620. 
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was  decided  on  the  aathority  of  Rex  v.  TotccM^er  (i).     The  rule        Beo- 
appears  to  be  correctly  laid  down  in  8  Stark.  Ev*  1005  (3rd  ed.) :      inhabi- 
that  an  order  of  removal,  **  unappealed  from,  is  conclusive,  not  only  HAErmoTON 
as  to  the  settlement  of  the  parties  removed,  but  also  as  to  all  facts      Middle 

Q  U  ABT  BR* 

which  are  necessarily  involved  in  the  adjudication.  Thus,  if  a 
woman  be  described  in  the  removal  order  as  the  wife  of  A.  B.,  the 
order  unappealed  against  will  be  conclusive,  not  only  as  to  the 
settlement  of  the  woman,  but  also  as  to  the  fact  of  marriage  and 
the  settlement  of  the  husband,  for  they  are  involved  in  the  jud«^- 
meiit  of  the  justices."  For  this,  Rex  v.  Binegnr  (2)  is  referred  to. 
In  that  case  the  husband  and  wife  were  both  referred  ia  in  the 
order, 

(Coleridge,  J. :  The  rule  is  thus  laid  down  in  2  Nol.  P.  L.  143 
(4th  ed.) :  "  If  the  woman  be  described  in  the  order  as  the  wife  of 
A.,  it  is  conclusive  of  the  husband's  settlement,  although  it  has  not 
given  her  the  addition  of  wife,  provided  she  is  ♦called  in  it  by  her  [  ♦7i»0] 
supposed  husband's  name.  Likewise  if  she  is  removed  as  E.  S., 
widow,  it  is  equally  conclusive  that  her  husband,  if  living,  is  settled 
in  the  parish.  Because  the  order  conveys  a  notice  on  the  face  of  it, 
that  the  husband's  settlement  might  come  in  question  under  it;  for 
being  removed  as  a  widow,  the  presumption  is,  that  she  was  removed 
to  the  place  where  her  husband  was  settled.") 

The  word  **  might "  there  is  scarcely  consistent  with  the  rule :  but, 

in  other  respects,  the  language  is  not  adverse  to  the  appellants. 

*     *     The  language  of  the  Court  in  Reg.  v.  Wye  (3)  is  quite  con-        [  791  ] 

sistent  with  the  rule  cited  from  Starkie.     An  estoppel,  being  a 

presumption  against  the  truth,  will  not  be  favoured ;  and  here  it  is 

expressly  found  that  the  truth  is  the  other  way. 

(Erle,  J. :  Sui)pose  an  action  of  trespass  brought  by  an  heir- 
at-law  against  an  alleged  devisee,  who  pleads  Not  possessed ;  that 
the  jury  find  for  the  heir-at-law:  and  that  afterwards  the  same 
issue  is  raised  between  them  as  to  other  land :  cannot  the  heir- 
at-law  show  that  the  will  under  which  such  other  land  is  claimed 
was  the  will  which  was  in  question  in  the  former  trial,  and  make 
use  of  the  verdict  ?) 

Not,  strictly,  as  estoppel :  it  may  be  evidence  for  some  purposes : 

(1)  Cald.  497.  (3)  45  B.  R.  829  (7  Ad.  &  El.  761). 

(2)  7  East,  377. 
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Rbo.         in  iiVf/,   V.   S(nv  (i)   it    was   sought   lo   use  the  examinations   as 
iNHABi-      admissions :  and«  so  for,  thej  were  held  to  be  receivable. 

UABTiyOTOK  ^^^'  ^^'  ^*'^- 

Middle 
QuAKTEB      CoLBRiDGB,  J.  now  delivered  the  judgment  of  the  Court  : 

The  facts  of  this  case  may  be  shortly  stated. 
[  ^792  ]  In  October,  1849,  two  justices  removed  two  children  *of  tender 

age,  John  and  William  Gould,  from  the  now  respondent  township 
of  Levenshulme  to  the  now  appellant  township  of  Hartington 
Middle  Quarter.  In  the  order  they  were  described  as  the  lawfal 
children  of  William  and  Esther  Gould.  They  were  at  the  time 
unemancipated,  and  were  adjudged  to  be  settled  in  the  appellant 
township  in  right  of  their  father's  settlement  therein.  They  were 
received;  and  the  order  was  never  appealed  against,  although 
William  Gould,  the  father,  was  not  in  fact  settled  as  supposed,  and 
the  officers  of  the  appellant  township  were  aware  of  it,  and  they 
made  a  communication  to  the  respondents  in  which  they  attributed 
the  order  to  a  mistake  made  by  them  between  Hartington  Middle 
Quarter  and  Hartington  Town  Quarter,  in  which  last  the  father, 
William,  was  in  truth  settled. 

On  the  2nd  March,  1854,  the  order  now  in  question  was  made 
in  respect  of  Esther  Gould,  the  wife  of  William,  and  the  mother  of 
the  two  children,  a  lunatic.  Her  settlement  was  thereby  adjudged 
to  be  with  the  appellants.  They  appealed ;  and  the  order  was  con- 
firmed, subject  to  the  single  question,  whether  the  appellants  are  or 
are  not  concluded  by  the  order  of  October,  1849,  unappealed  against : 
and  this  is  the  point  we  have  now  to  decide. 

The  order  of  1849  was  a  judgment  in  rem,  conclusive  against  all 
the  world,  as  to  the  then  settlement  of  the  two  children  expressly 
removed  by  it.  This  will  not  be  disputed  ;  and  it  is  unnecessary  to 
cite  any  authority  for  what  stands  on  a  principle  so  sound  and  so 
often  recognised.  And  the  same  rule  will  hold  in  respect  of  the 
settlement  of  any  one  deriving  from  either  of  them,  so  long  ab 
[*i93J  that  one  of  them  retains  the  adjudged  settlement.  *If  John  or 
William  should  marry,  and  have  issue,  and  die  without  having 
acquired  a  settlement  elsewhere,  it  could  not  be  disputed,  imme- 
diately after  the  death,  that  the  settlement  of  his  widow  and 
unemancipated  children,  after  proof  of  her  marriage  and  their 
legitimacy,  was  in  the  appellant  township;  for  that  on  which 
their  settlement  would,  under  these  circumstances,  depend    was 

(1)  -1  Q.  B.  93. 
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the  very   point   decided   by    the    competent    tribunal    in    1849.         Reo. 
Indeed,  under  the  circumstances,  the  decision  on  their  settlement      inhabi- 
was  legally  involved  in  the  judgment  of  1849 :  it  is  therefore  res  hIktington 
judicata ;  and  reason  and  policy  alike  forbid  its  being  again  drawn       Middle 
into  controversy.     The  mistake  of  fact  which  occasioned  a  wrong 
judgment  makes  no  difference :  if  the  matter  cannot  be  brought 
into  controversy,  of  course  the  mistake  cannot  be  got  at;  and, 
though    this   may  seem   to  produce    injustice   in   the  particular 
instance,  as   all   estoppels   are   liable  to  do,  yet  in  the  long  run 
the  ends  of  equity  and  strict  justice  both  are  best  served  by  holding 
strictly  to  the  rule. 

The  present  case,  however,  is  not  precisely  in  its  facts  the  one 
just  supposed.  The  order  now  under  consideration  adjudicates  on 
a  settlement  not  derived  from  that  of  William  or  his  brother  John, 
but  dependent  on  the  same  two  facts  on  which  theirs  depended, 
and  which  must  have  been  decided  by  the  Court  when  it  adjudicated 
on  theirs,  namely,  the  settlement  of  William  the  elder,  and  his 
marriage  with  Esther  the  present  pauper.  They  must  be  taken  to 
be  settled  with  the  appellants  on  a  judicial  finding  that  the  father 
was  settled  there,  and  was  married  to  Esther  before  their  birth : 
and  she  will  be  settled  there  also,  on  a  finding  of  the  same  two 
facts,  there  being  no  evidence  of  any  subsequently  acquired 
settlement. 

The  question    then   is,    whether  the  judgment  concludes,   not       [  794  ] 
merely  as  to  the  point  actually  decided,  but  as  to  a  matter  which 
it  was  necessary  to  decide,  and  which  was  actually  decided,  as  the 
groundwork  of  the  decision  itself,  though  not  then  directly  the 
point  at  issue.     And  we  think  it  does  conclude  to  that  extent. 

It  is  unnecessary  now  to  rely  on  the  judgment  having  been  in 
rem ;  for  it  was  a  judgment  between  the  same  parties :  the  matters 
which  are  cardinal  in  the  present  litigation  cannot  now  be  disputed, 
without  asserting  that  the  decision  upon  them  in  the  former  case 
was  erroneous.  But  this  they  cannot  do  directly ;  they  have  passed 
their  time,  and  neglected  the  lawful  mode ;  they  cannot  now  show 
by  adducing  new  evidence  that  the  Court  was  misled  as  to  the  facts, 
nor  by  new  argument  or  authority  that  it  drew  a  wrong  conclusion 
in  law.  In  the  case  of  Reg.  v.  Wye  (i),  a  case  sometimes  misunder- 
stood, this  principle  was  very  clearly  affirmed,  in  accordance  with 
prior  decisions.  If,  then,  the  former  decision  cannot  be  impeached, 
and  these  facts  are  so  cardinal  to  it  that  without  them  it  cannot 
(1)  40  li.  R.  82y  (7  Ad.  &  El.  761). 

48—2 
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Reo.        stand,  on  principle,  when  these  facts  are  again  in  question  between 
iNHABi-      the  same  parties,  they  must  be  considered  ns  having  been  conclusively 

TANT8  OF      determined 
Habtinoton  aeiermmea. 

Middle  Now,  it  cannot  be  said  that  the  facts  we  are  considering  were 

QUABTER, 

merely  collateral  to  the  decision  in  the  former  case.  The  question 
then  was,  where  two  unemancipated  children  were  settled :  and  it 
was  answered  by  showing  that  they  were  the  legitimate  issue  of 
William  and  Esther,  that  is,  that  these  two  were  lawfully  married, 
and  the  children  born  after,  and  that  William  was  settled  with  the 
[  *79o  ]  now  appellants.  Strike  either  of  these  facts  out,  and  *there  is  no 
ground  for  the  decision  :  these  facts  therefore  were  necessarily  and 
directly  matter  of  inquiry.  The  question  now  is,  where  is  Esther 
settled :  and  this  is  answered  by  showing  the  same  two  facts,  the 
marriage  of  Esther  and  William,  and  the  settlement  of  William,  the 
two  facts  already  decided. 

The  judgments  in  the  two  cases  therefore  rest  on  the  same 
foundation ;  which,  having  been  settled  in  the  first,  cannot  be,  as 
between  the  same  parties,  unsettled  in  the  latter. 

Two  cases  were  mainly  relied  on  in  the  argument  for  the  appel- 
lants :  Hex  V.  Knaptoft  (1)  and  Reg,  v.  Sow{^).  In  the  latter,  indeed, 
the  point  now  under  discussion  was  never  arrived  at ;  the  Coubt 
deciding  that  an  exanpination  could  not  be  received  in  evidence  to 
show  the  ground  on  which  the  order  was  made,  and  the  order  by 
itself  showing  nothing  as  to  that.  The  former  was  the  case  of  an 
order  quashed  ;  it  had  been  made  for  the  removal  of  the  pauper's 
brother  to  the  appellant  parish;  the  case  did  not  state  on  what 
ground  it  was  quashed :  and,  as  there  is  no  necessary  connection 
between  the  settlement  of  two  brothers  at  any  given  time,  the 
adjudication  that  one  was  not  settled  with  the  appellants  at  some 
prior  date  could  per  se  prove  nothing  as  to  the  settlement  of  the 
other  at  the  same  date.  Many  supposable  grounds  might  exist  for 
the  decision  as  to  the  one,  which  might  not  be  applicable  as  to  the 
other.  So  far,  therefore,  as  the  mere  decision  goes,  there  is  no 
question  but  that  it  was  correct ;  and  it  raises  no  diflSculty  in  our 
way  now.  The  judgment  itself,  however,  certainly  proceeds  on  the 
[♦796]  assumption  *that  "the  point  then  tried,  and  upon  which  the 
Sessions  actually  adjudicated,  was,  that  the  pauper  had  not  at  that 
time  any  derivative  settlement  in  Knaptoft,  because  his  father  was 
not  then  settled  there ;  that  in  fact  the  point  tried  was,  whether 
the  father's  settlement  was  then  in  Knaptoft."  .  The  rule  laid  down 
(1)  2  B.  &  C.  883.  (2)  4  Q.  B.  93. 
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in  The  Duchess  of  Kingston's  case  (1),  with  its  qualifications,  is  then  Reg. 

cited  ;  and  the  Court  determines  that  the  question  on  the  father's  inhabi- 

settlement  arose  only  collaterally,  and  therefore  that  the  judgment  h^^^^q^o^ 

was  no  evidence  as  to  that  fact  in  another  case  between  the  same  Middle 

OUABTEH. 

parties.  It  is  not  quite  clear,  whether  the  Court  relied  on  the 
distinction  which  it  notices  between  the  negative  nature  of  a  judg- 
ment quashing  an  order  and  the  affirmative  nature  of  one  con- 
firming it,  nor  whether  the  same  conclusion  would  have  been  come 
to  if  the  order  had  been  affirmed  on  the  ground  of  the  father  having 
been  settled  in  Enaptoft.  The  language  of  the  judgment  is  some- 
what indistinct  upon  this  point.  But,  if  it  was  intended  to  decide, 
as  a  general  proposition,  that  the  fact  on  which  a  judgment  is 
based  is  only  collaterally  under  consideration  by  the  Court  which 
pronounces  the  judgment,  in  such  sense  that  the  judgment  can  be 
evidence  only  of  the  very  fact  decided,  we  feel  no  difficulty  in  saying 
that,  at  least  in  respect  of  orders  of  Sessions,  this  is  a  construction 
of  the  language  of  the  celebrated  judgment  in  The  Dmliess  of 
Kingston's  case  (1)  which  will  not  square  with  several  decisions, 
and  certainly  is  of  such  paramount  and  peculiar  importance  in  this 
branch  of  the  law  that  we  should  not  be  justified  in  throwing  any 
doubt  upon  the  cases  to  which  we  refer.  Nynipsfield  v.  Wood- 
chested'  (2),  Rex  v.  *St.  Mary^  Lambeth  (3),  Rex  v.  Rtidgeley(4)  and  [  *7s»7  ] 
Rex  V.  Catterall  (fi)  have  long  been  considered  authorities  showing 
that  orders  of  removal,  unappealed  against  or  confirmed  on  appeal, 
are  conclusive  evidence,  not  merely  of  the  fact  directly  decided,  but 
of  those  facts  also  which  are  mentioned  in  them,  and  necessary 
steps  to  the  decision.  Unless  they  are  necessary  steps,  the  rule 
fails,  and  they  are  collateral  facts  only.  In  this  case,  the  marriage 
of  Esther  with  William,  and  his  settlement,  were  necessary  steps 
to  the  decision  in  1849 :  and  therefore  we  think  the  appellants 
concluled  by  it  now,  when  the  same  facts  come  again  in  question 
as  the  basis  of  the  present  decision. 

Order  of  Sessions  confirmed, 

(1)  20  How.  St.  Tr.  538,  n.  (4)  8  T.  R.  620. 

(2)  2  Str.  1172.  (5)  6  M.  &  S.  8,3. 

(3)  6T.  R.  615. 
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i«-'4.       BOSTOCK  V.  NORTH   STAFFORDSHIRE  RAILWAY 
""ZX  COMPANY  (1). 

J/ay  8.         /4  j)).  &  b1.  798— 834  ;  S.  C.  3  C.  L.  B.  1027 ;  24  L.  J.  Q.  B.  225  ;  1  Jur. 

N.  a  921 ;  25  L,  T.  O.  S.  115.) 

A  Company  was  incorporated  by  statute  for  the  purpose  of  making  an 
inland  n aviation.  Powers  were  given  to  acquire  lands  oompulsorily, 
which  by  the  Act  were  to  vest  in  the  Company  in  fee  simple  **  to  and  for 
the  use  of  the  said  navigation,  but  to  or  for  no  other  use  or  purpose  what- 
8o<»vfT."  By  a  subsequent  Act  the  Company  was  authorized  to  acquire 
lands  pubject  to  the  same  restrictions,  for  the  puriK)se  of  constructing  an 
extension  of  the  navigation  and  a  reservoir.  The  Acts  reserved  to  the 
proprietors  of  the  purchased  lands  the  minerals,  and  the  right  of  fishing  in 
the  waters  over  their  respective  lands,  and  a  right  to  use  pleasure  boats 
over  the  whole  canal  and  reservoir.  The  Acts  forbade  the  Navigation 
Company  erecting  buildings  on  the  lands,  and  exercising  some  other 
specified  acts  of  ownership,  but  contained  no  express  provision  against  the 
Company  using  pleasure  boats. 

Under  tliese  Acts  a  lake  was  formed,  as  a  reservoir,  on  land  conveyed  to 
the  Navigation  Company  in  fee  simple.  By  subsequent  Acts,  their  property 
and  rights  were  vested  in  the  defendants,  a  Railway  Company.  A  case 
was  sent  from  Chancery  to  this  Court,  in  which  the  questions  were.  Whether 
defendants  could  lawfully  let  out  l)oa1s  for  hire  on  the  lake  or  reservoir? 
And,  Whether  they  could  lawfully  use  the  lake  or  reservoir  for  any  other 
purpose  than  supplying  the  navigation  with  water.  The  Court  differed  in 
opinion. 

Erle,  J.  answered  both  questions  in  the  affirmative,  holding  that  the 
creation  of  a  corporation  for  a  specific  purix)se  gave  it  all  the  rights  incident 
to  a  corporation,  with  a  superadded  duty  to  fulfil  that  specific  purjx>se,  but 
without  restrictions,  other  than  those  expressly  or  by  necessary  implication 
imposed  by  the  liCgislature  ;  and  that,  there  being  nothing  in  the  use  of 
pleasure  boats  inconsistent  with  the  duty  of  keeping  up  the  navigation, 
there  was  nothing  to  take  away  from  the  defendants  the  nght  to  u^e  tbem, 
that  being  a  right  incident  at  common  law  to  their  tenancy  in  fee  simple  of 
the  land  covered  with  water. 

Coleridge,  J.  and  Wiohtman,  J.  answered  both  questions  in  the  negative, 
on  the  ground  that  the  Company  was  created  for  a  specific  purpose,  and 
wns  authorized  to  take  and  use  lands  for  that  purpose  only. 

Ix>rd  Campbell,  Ch.  J.,  without  deciding  what  might  be  the  general 
rights  of  a  Company  incorporate<l  for  specific  purposes,  held  that,  under 
these  Acts,  this  Company  hud  no  right,  as  against  the  representatives  of 
those  from  whom  the  lands  were  onginally  purchased,  to  use  the  lands  in 
any  way  other  than  for  the  purposes  of  the  navigation,  if  such  use  was 
prejudicial  to  these  persons.  And  he  answered  the  questions,  with  this 
qualification,  in  the  negative. 

This  was  a  case  sent  by  Parker,  V.-C.  for  the  opinion  of  this 
Court  (2). 

(1)  Cited,  Nitrton  v.  L.  and  N,  Tf.  applied,  MulUner  y,  MUUnnd  BaiL  Co. 

Rail.  Co.  (1878)  9  Ch.  I).  623,  630,  47  (1879)  1 1  Ch.  D.  611 ,  48  L.  J.  Ch.  25S, 

li.  J.  Ch.  859,  39  L.  T.  25  ;  affd.  13  40  L.  T.  121. 

Ch.  D.  268,  41   L.  T.  429;  Foster  v.  (2)  S.  (\  in  equity,  90  B.  R.  159(5 

A.  r.  mid  IK  lUnl.  Co.  [1895]  1  Q.  B.  I)e  G.  &  Sui.  584,    25  L.  J.  Ch.  .TJ.V 

711,  64  L.  J.  Q.  B.  65,  71  L,  T.  855;  2  Jur.  N.  S.  348). 
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The  case  mentioned  the  various  Acts  relating  to  the  Trent  and 
Mersey  Navigation,  and  the  Acts  for  the  purchase  of  that  navigation 
by  the  North  Staffordshire  Railway  Company ;  which  several  Acts 
it  was  agreed  should  be  taken  and  read  as  part  of  the  case  (i).  It 
then  proceeded : 

At  and  prior  to  the  passing  of  stat.  87  Geo.  III.  c.  86,  Sarah 


BOSTOCK 
r, 
KoBTH  Staf- 
fordshire 
Railway 
Company. 

[799  ] 
[800] 


(1)  Theso  Acts  are  numerous.  The 
following  portions  of  them  are  all  that 
are  material  to  the  explanation  of  the 
arguments  and  judgments. 

Stat.  6  Geo.  III.  c.  96.  **  For 
making  a  navigable  cut  or  canal  from 
the  river  Trent,  at  or  near  Wilden 
Ferry,  in  the  county  of  Derby,  to  the 
river  Mersey,  at  or  near  Huncom 
Gap/' 

Sect.  1  incorporates  a  Company  by 
the  name  of  tlie  Company  of  Pro- 
prietors of  the  Navigation  from  the 
Trent  tr)  the  M»3rsey,  "  for  the  better 
carrying  on,  making,  completing,  and 
maintaining  the  said  navigable  cut  or 
canal  ])assable  for  boats,  barges,  and 
other  vessels,"  with  powers  to  pur- 
chase lands  **for  the  use  of  the  said 
navigjition." 

Sect.  4  authorisses  all  owners  of  lands 
on  the  proposed  line  to  sell  and  con- 
vey them  to  the  Company,  or  such 
pei*son  as  they  should  nominate  and 
appoint,  ''for  the  use  of  the  said 
navigiition."     '^^    *    * 

Sect.  12  enacts  that,  on  payment  of 
the  price  agreed  u|X)n  or  awaixied, 
such  lands,  "and  the  fee  simple  and 
inhentance  thereof,  shall  from  thence- 
forth be  vested  in  and  become  for  ever 
the  sole  property  of  the  said  Company 
of  Proprietors,  their  successors  and 
assigns,  to  and  for  the  use  of  the  said 
navigation,  but  to  or  for  no  other  use 
or  purpose  whatsoever ;  and  it  shall 
and  may  be  lawful  to  and  for  the  said 
Compan}'  of  Proprietors,  ^=their  suc- 
cessors and  assigns,  their  agents, 
workmen,  and  servants,  immediately 
t«>  enter  upon  the  same,  and  to  dig, 
cut,"  &c.,  **  or  do  any  works,  matters, 
or  things,  for  the  effecting  and  caiTy- 
iiig  on  the  said  navigation,  and  for  the 
i»np]K)rting  and  maintaining  the  same, 
as   the  said  Company  of  Proprietors, 


their  successors  or  assigns,  shall  think 
requisite,  and  to  have,  use,  and  enjoy 
the  same  to  and  for  their  own  use  and 
benefit,  for  the  purposes  of  the  said 
navigation.'*     *     *    '^^ 

Sect.  93 :  **  That  it  shall  and  may  [  801,  w.  ] 
be  lawful  to  and  for  the  owners  and 
occupiers  of  any  lands  adjoining  to 
the  said  canal,  to  use  any  pleasure 
boat  and  boats  upou  the  said  canal, 
not  passing  through  any  lock  without 
the  consent  of  the  said  Company  of 
Proprietors,  their  successors  or  assigns, 
and  without  paying  any  rate  or  duty 
for  the  same,  so  as  the  same  be  not 
made  use  of  for  carrying  any  goods, 
wares,  or  merchandize,  and  so  as  the 
same  shall  and  do  not  obstruct  or 
prejudice  the  navigation  of  the  said 
intended  cut  or  canal,  or  the  towing 
paths  on  the  sides  thereof." 

Stat.  37  Geo.  III.  c.  36.  *'  To  enable 
the  Company  of  Proprietors  of  the 
Navigation  from  the  Trent  to  the 
Mersey,  to  make  a  navigable  canal 
from  and  out  of  a  certain  branch  of 
their  said  navigation,  called  the  Caldon 
Canal,  at  or  near  Endon,  to  or  near 
the  town  of  Leek,  in  the  county  of 
Stafford;  and  also  a  reservoir  for 
supplying  the  several  canals  of  the 
said  Company  with  water." 

This  Act  recites  various  Trent  and 
Mersey  Canal  Acts,  including  stat.  6 
Geo.  III.  c.  96,  and  authorizes  the 
taking  of  certain  lands  for  the  forma- 
tion of  an  additional  canal,  and  a 
rosei-voir  in  Budyerd  Vale,  near  Leek.      [  •800,  w.    | 

Sect.  11 :  **  And  whereas  the  loi-d  of 
the  manor  of  Leek  aforesaid,  and  his 
predecessors,  have,  at  a  considerable 
expense,  erected  works  for  supplying 
the  town  of  Leek  and  places  adjacent 
with  wat^r;  be  it  therefore  further 
enacted,  that  the  said  Company,  and 
their  successors,  shall  not  make,  '''ot      \  •802,  w.  1 
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BosTocK      Ha  worth,  the  widow  of  Abel  Ha  worth,  deceased,  *was  seised  or  en- 

Korth'staf.  titled  in  fee  simple  of  or  to  divers  freehold  lands  and  hereditaments, 

^Railway^    situate  in  and  near  lludyeid  Vale  *in  the  county  of  Sta£ford.  In  pur- 

CoMPANY.     Buance  of  the  powers  and  provibions  of  stat.  87  Geo.  III.  c.  86,  the 

[  •801  ]       Trent  and  Mersey  ♦Canal  Navigation  Company  purchased  and  took, 

r  •803  1      ^^^^  ^^*®  proprietors  of  land  situate  in  Rudyerd  Vale  aforesaid,  ♦ISO 

[  *804  ]       acres  of  land  or  thereabouts,  for  the  purpose  of  making  the  reservoir 

authorized  to  be  made  by  the  said  last  mentioned  Act  of  Parliament, 

of  which  180  acres,  64  acres,  or  thereabouts,  formed  a  small  part 


permit  or  suffer  to  be  mside,  any  cut 
or  cuts,  or  to  bo  laid  any  pipe  or  pipes, 
from  the  said  intended  reservoir,  or 
other  works  hereby  authorized  to  be 
made,  in  order  to  supply  the  said  towu 
of  Leek,  or  the  places  adjacent,  with 
water,  without  the  consent  in  writing, 
under  the  hand  of  the  lord  of  the 
manor  for  the  time  being,  first  had 
and  ob!ained.*'     *    *     * 

L  803, «.  ]  Stat.   1  Will.  IV.  c.  Iv.,  local  and 

personal,  public:  '*To  consolidate  and 
extend  the  powers  and  provisions  of 
the  several  Acts  relating  to  the  navi- 
gation from  the  Trent  to  the  Mersey." 
Sect.  1  recites  twelve  previous  Acts, 

[  804,  w.  ]  including  stat.  6  Geo.  III.  c.  96,  and 
stat.  37  Geo.  Til.  c.  36,  and  rei»eals  so 
much  of  stat.  6  Geo.  III.  c.  96,  as 
relates  to  the  part  of  the  canal  autho- 
rized to  be  made  by  the  Company  of 
Proprietors  thereby  incorix)rate<l,  and 
repeals  also  the  other  Acts  recited. 

Sect.  6  reincoi-porates  the  Company 
of  Proprietors  of  the  Navigation  from 
the  Trent  to  the  Mersey,  by  the  same 
title,  as  **  a  Company  for  maintaining 
and  supporting  all  and  every  the 
canals,"  &c.  made  by  viitue  of  the 
repealed  Acts. 

Sect.  8  enacts  that  all  the  canuls, 
reservoirs,  works,  &c.  made  under 
these  repealed  Acts,  **  and  all  and 
every  other  the  lands  and  heredita- 
ments, easements,  rights,  and  privi- 
leges, which  immediately  previous  to 
the  passing  of  this  Act  wore  vested  in 
the  said  Company  incorporated  by  the 
first  hereinbefore  recited  Act "  (6  Geo. 
III.  c  96),  *•  or  in  any  person  or  per- 
sons in  trust  for  them,  for  the  pur- 
poses of  the  said  recited  Acts  so 
repealed  as  afore&iid,  or  any  of  them, 


shall  be  and  continue  absolutely  vpstod 
in  the  said  Company  hereby  estab- 
lished, their  successors  and  assigns,  in 
such  and  the  like  manner  as  if  the 
said  recited  Acts,  or  any  of  them,  had 
not  been  repealed." 

Sect.  73  re-enacted  stat.  37  Greo.  III. 
c.  37,  8.  11,  applying  the  provisions 
to  works  to  be  made  by  any  of  the 
repealed  Acts,  or  the  pi^sent  Act. 

Sect.  145  authorized  the  Company 
to  sell  any  surplus  lands  of  which 
they  might  be  possessed. 

Sect.  146  gsive  the  owners  of  the 
adjoining  lands  a  right  of  pre-emp- 
tion.    *    ♦    * 

Sect  207  gave  the  owners  of  lauds 
adjoining  to  the  canals  or  reservoirs 
a  right  to  use  pleasure  boats  thereon 
free  from  toll ;  so  as  they  did  not 
cany  goods  or  peraons  therein  for 
hire.     *    *    * 

Stat.  9  &  10  Vict.  c.  Ixxxv.,  l»»cal 
and  personal,  public:  **  l^'or  making 
a  railway  from  the  Manchester  and 
Birmingham  Eailway  at  Macclesfield 
to  the  Trent  Valley  Railway  at  Coln- 
wick,  with  branches." 

Sect.  53  vested,  from  the  loth 
Januar}',  1847,  all  the  Trent  and 
Mersey  Navigation,  and  all  the  pro- 
perty and  rights  of  the  Company  of 
Proprietors  of  the  Navigation  from  the 
Trent  to  the  Mersey  in  the  North 
Staffoi-dshire  Bailway  Company,  to  be 
**held,  used,  exercised,  and  enjoyed" 
**  in  the  same  manner  and  to  the  same 
extent  as  the  said  Company  of  Pro- 
prietora  of  the  Navigation  from  the 
Trent  to  the  Mersey  could  have  held, 
used,  exercised,  and  enjoye<l  ths 
same,"  but  for  that  Act,     *    *     * 
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of  the  lands  and  hereditaments  so   belonging  to  the  said  Sarah      Bostock 
Haworth  aforesaid.    By  indentures  of  lease  and  release,  bearing  date  noeth  Stap- 
respectively  the  19th  and  20th  days  of  November,  1799,  the  release    ^ffLwir^ 
being  made  between  the  said  Sarah  Haworth  of  the  first  part,  Isaac     Company. 
Worthington  of  the  second  part,  the  Reverend  Robert  Harrop,  clerk, 
of  the  third  part,  John  Sparrow  of  the  fourth  part,  and  William 
Robinson  of  the  fif Lh  part :  for  the  considerations  therein  expressed, 
the  said  Isaac  Worthington,   at  the  ^request  of  the  said  Sarah       [  ^^^*  J 
Haworth,  bargained,  sold,  aliened  and  released,  and  the  said  Sarah 
Haworth  granted,  bargained,  sold,  aliened,  released  and  confirmed, 
unto  the  said  John  Sparrow  and  his  heirs  the  several  closes  or 
parcels  of  land,  therein  mentioned  and  described,  with  their  appur- 
tenances, being  the  said  64  acres  of  land,  and  all  tithes  arising, 
growing  or  accruing  in  or  out  of  the  same,  and  all  the  estate,  right, 
title,  interest,  property,  profit,  claim  and  demand  whatsoever  of 
the  said  Sarah  Haworth  and  Isaac  Worthington,  and  each  of  them, 
of,  in,  to  or  out  of  the  same  premises :  to  hold  the  said  pieces  or 
parcels   of  land,  hereditaments  and  premises,  with  their   appur- 
tenances, unto  and  to  the  use  of  the  said  John  Sparrow,  his  heirs 
and  assigns,  for  ever.     The  said  John  Sparrow  was  a  trustee  for 
the  said  Canal  Company :  and  all  the  estate  and  interest  of  the 
said  John  Sparrow  of  and  in  the  lands  and  hereditaments  conveyed 
by  the  said  indentures  of  the  19th  and  20th   November,   1799, 
afterwards  became  vested  in  the  said  Canal  Company,  and  are  now 
vested  in  the  North  Staflfordshire  Railway  Company.     The  Canal 
Company  having  so  purchased  or  become  entitled  to  the  said  lands, 
they  formed  and  established  a  lake  or  reservoir  containing  180  acres. 
The  said  Sarah  Haworth  died  in  or  about  the  year  1815 :  and 
upon  her  decease  John  Haworth  became  seised  of,  or  entitled  in 
fee  to,  her  estate  and  hereditaments  at  Rudyerd  Yale  aforesaid : 
and  the  said  John  Haworth  continued  so  seised  or  entitled  down  to 
the  time  of  his  death.     The  said  John  Hawortli  duly  made  and 
published  his  last  will  and  testament  bearing  date  the  22nd  April, 
1824;  which  was  so  executed  and  attested  as  by  law  was  then 
required   for  the  devise  of  freehold  estates :   and  thereby  gave, 
devised   *and    bequeathed  unto  his  cousin,  the   plaintiff   Fanny       [  ^806  ] 
Bostock,  her  heirs  and  assigns,  absolutely  for  ever,  all  his  real  and 
personal  property  and  effects  whatsoever  and  wheresoever,  whether 
in  possession,  reversion,  remainder  or  otherwise.     The  said  Fanny 
Bostock  is  now  in  possession  of  the  said  freehold  estate,  which  is 
called  Cliffe  Park. 
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BosTocK  Of   the  aforesaid  180  acres,  16  acres  or  thereabouts  were  the 

NobthStaf-  property  of  Edward  Grove,  and  were  purchased  or  taken  by  the 

^A?LWA^     said  Canal  Company  under  the  provisions  of  the  aforesaid  Acts  or 

Company,     some  of  them,  at  a  perpetual  rent  of  23Z. :  and  the  said  rent  was 

subsequently  purchased  of  the  said  Edward  Grove  by  the  said  Sarah 

Haworth,  to  whom  it  was  paid  by  the  said  Canal  Company  :  and  it 

is  now  paid  by  the  North  Staffordshire  Railway  Company  to  the 

plaintiff  as  claiming  under  the  said  Sarah  Haworth. 

The  railways  authorized  by  the  hereinbefore  recited  Acts  have 
been  made  in  accordance  with  the  provisions  thereof.  The  North 
Staffordshire  Railway  passes  in  part  over  land  adjoining  the  said 
reservoir  :  and  the  lands  so  occupied  by  the  railway,  amounting  to 
6  acres,  together  with  portions  of  land  intervening  between  the 
railway  and  the  reservoir,  amounting  to  2  acres,  were  at  different 
times  respectively  purchased  and  taken  from  the  proprietors  thereof 
by  the  Trent  and  Mersey  Canal  Company  and  by  the  North 
Staffordshire  Railway  Company  under  the  provisions  of  the  Acts  of 
Parliament  hereinbefore  mentioned  :  and  the  said  lands,  and  all  the 
estate  and  interest  therein  of  the  proprietors,  were  respectively  con- 
veyed to  the  said  Canal  Company  and  Railway  Company  respectively. 
A  piece  of  land,  amounting  to  16  acres,  together  with  a  house 
built  thereon,  adjoins  the  said  reservoir,  and  was  purchased  and 
f  *^^^  1  taken  by  the  Trent  and  Mersey  *Canal  Company  from  the  pro- 
prietors thereof :  and  the  said  house  and  land,  and  all  the  estate 
and  interest  therein  of  the  said  proprietors,  were,  by  indentures  of 
lease  and  release,  bearing  date  the  24th  and  25th  days  of  March, 
1799,  the  release  being  made  between  Thomas  Jackson  of  the  first 
part,  Edward  Nicklin  of  the  second  part,  Obadiah  Biandreth  of  the 
third  part,  William  Robinson  of  the  fourth  part,  and  Henry  Webb 
of  the  fifth  part,  conveyed  and  assured  unto  and  to  the  use  of  the 
said  William  Robinson,  his  heirs  and  assigns  for  ever.  The 
said  William  Robinson  was  a  trustee  for  the  said  Canal  Company : 
and  all  the  estate  and  interest  of  the  said  William  Robinson  of 
and  in  the  lands  and  hereditaments  conveyed  by  the  said  inden- 
tures of  the  24th  and  25th  days  of  March,  1799,  afterwards  became 
vested  in  the  said  Canal  Company,  and  are  now  vested  in  the  North 
Staffordshire  Railway  Company.  The  house  standing  on  the  last 
mentioned  land,  whilst  in  the  possession  of  the  said  Canal  Company, 
was  occupied  by  a  servant  of  such  Company,  with  the  exception  of 
one  room,  which  was  reserved  for  the  use  of  the  directors  and  their 
friends  :  and  the  said  house,  since  it  came  into  the  possession  of 
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the  North  Staffordshire  Railway  Company,  has  been  altered  and      Bostock 
enlarged  by  the  said  Company,  and  has  been  and  is  now  occupied  north'stap- 
by  a  tenant  of  the  Company,  and  used  as  an  inn.  ^a?lwa^ 

By  an  order  of  the  Court  of  Chancery  made  in  the  above  men-  Company. 
tioned  cause,  bearing  date'  the  25th  day  of  May,  1852,  it  was 
(amongst  other  things)  ordered  that  a  case  should  be  made  for  the 
opinion  of  the  Judges  of  her  Majesty's  Court  of  Queen's  Bench : 
and  it  was  ordered  that  the  questions  in  such  case  should  be  the 
questions  which  are  hereinafter  mentioned  and  submitted  for  the 
opinion  of  the  Court. 

The  questions  for  the  opinion  of  the  Court  are :  [  808  ] 

Ist.  Whether  the  North  Staffordshire  Railway  Company  can 
lawfully  let  out  boats  on  the  lake  or  reservoir,  called  or  known  by 
the  name  of  the  Rudyerd  reservoir,  situate  in  Rudyerd  Vale  near 
Leek  in  the  county  of  Stafford,  for  hire. 

2nd.  Whether  the  North  Staffordshire  Railway  Company  can 
lawfully  use  the  said  lake  or  reservoir  for  any  other  purpose  than 
for  supplying  with  water  the  canals  and  branches  formerly  vested 
in  the  Company  of  Proprietors  of  the  Navigation  from  the  Trent 
to  the  Mersey  and  now  vested  in  the  North  Staffordshire  Railway 
Company. 

The  case  was  argued  in  last  Michaelmas  Term  (i). 

Sir  F.  Thesiger,  for  the  plaintiff : 

The  land  now  forming  the  reservoir  is  vested  in  the  North 
Staffordshire  Railway  Company,  the  defendants,  as  purchasers  of 
the  canal.  It  was  originally  acquired  by  the  Canal  Company  under 
stat.  87  Geo.  III.  c.  86,  which,  by  sect.  12,  provides  that  the  lands 
purchased  under  that  Act  shall  be  held  on  the  same  terms  as  those 
purchased  under  stat.  6  Geo.  III.  c.  96 ;  and  by  sect.  12  of  that 
Act  they  are  to  be  held  "  to  and  for  the  use  of  the  said  navigation, 
but  to  and  for  no  other  use  or  purpose  whatsoever."  The  intention  of 
the  Legislature  therefore  appears  not  to  have  been  to  enable  the 
Navigation  Company  to  exercise  all  the  privileges  of  owners  of  the 
soil.  It  appears  indeed  that  the  lands  were  conveyed  by  lease  and 
release  in  terms  which  would  convey  the  fee  simple;  but  still  it  was 
conveyed  only  for  the  purposes  of  the  Act.  By  sect.  207  of  stat. 
1  Will.  IV.  *c.  Iv.,  the  owners  of  lands  adjoining  the  reservoir  and  [  •809  ] 
canal  may  use  pleasure  boats.  But  the  Canal  Company,  and  the 
Railway  Company  who  now  represent  them,  cannot  be  entitled  to 
(1)  Before  Lord  Campbell,  Ch.  J.,  Coleridge,  Wightman  and  Erie,  JJ. 
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UosTocK      uHe  pleasure  boats.    As  a  corporation  they  cannot  have  any  enjoy- 

NouTH  STAF-  ment  of  such  a  right,  which  is  one  which  they  cannot  personally 

*^RAiLwiY"    "*®'  *^^  which,  by  the  terms  of  sect.  207,  must  not  be  used  as  a 

Company,     means  of  making  profit.    If  they  divert  the  funds  of  the  Company 

to  such  purposes  it  is  contrary  to  the  intention  of  the  incorporation. 

(Lord  Campbbll,  Ch.  J. :  As  the  Company  are  owners  in  fee 
simple  of  the  lands  forming  the  reservoir  and  its  banks,  you  must 
show  that  expressly  or  impliedly  they  are  restricted  from  exercising 
tbe  rights  of  a  proprietor  in  fee  simple  in  these  lands.) 

Tliey  are  so  restricted,  both  by  the  provision  pointed  out  in  the 
special  Act  6  Geo.  IlL  c.  96,  s.  12,  and  by  the  general  law  relating 
to  Companies  incorporated  for  special  purposes.  They  may  not  use 
their  lands  or  powers  for  other  purposes. 

(Lord  Campbell,  Ch.  J. :  It  may,  in  considering  that  branch  of 
the  case,  be  material  to  see  between  whom  the  question  is  raised. 
The  plaintiflf  Miss  Boslock  is  not  a  shareholder  claiming  as  such  to 
IH-event  tbe  misapplication  of  the  funds  of  the  Company  by  their 
setting  up  a  new  trade.) 

She  has  the  estate  of  those  from  whom  the  land  was  originally 
bought ;  and,  as  such,  she  has  a  right  to  object  to  the  land  being 
used,  to  her  prejudice,  for  any  other  purposes  than  those  of  the 
navigation  for  which  it  was  purchased  under  the  special  Acts. 
Such  Acts  are  in  the  nature  of  bargains  between  the  Company  and 
tbe  rest  of  tbe  public ;  and  the  Company  are  entitled  to  nothing 
beyond  what  is  clearly  given  to  them  by  the  Act :  Broom's  Selection 
i  *8io]  qi  Legal  Maxims,  465.  Such  a  *Company  is  limited  in  its 
purposes:  Colman  v.  Kasteiii  ConntieH  Itailtcai/  Company {l).  In 
York  and  North  Midland  Railway  Company  v.  The  Qmen  (2)  it  is 
said  in  tbe  judgment :  ''  But  it  is  said  that  a  Railway  Company  are 
not  in  the  situation  of  purchasers  of  land  with  liberty  to  convert  it 
to  any  purpose,  or  allow  it  to  lie  waste ;  that  they  are  allowed  to 
purchase  it  only  for  a  railway;  and  having  acquired  it  under 
the  compulsory  powers  of  the  Act,  there  must  be  an  obligation  on 
the  Company  to  apply  the  land  to  that  and  to  no  other  purpose. 
Subject  to  the  qualification  in  the  Act,  this  is  undoubtedly  true.'' 
And  this  is  just;  for  it  may  well  be  that  the  landowner  would 
consent  to  part  with  his  land  to  form  a  reservoir,  though  he  would 

(1)  76  JL  B.  78  (10  Beav.  1).  (2)  93  R.  R.  444,  452  (1  El.  &  Bl.  858.  871). 
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object  to  part  with  it  for  other  purposes,  and  might  successfully      Bostock 
oppose  an   Act   authorizing   the   Company   to   take  it  for  other  nobth  Stap- 

purnoses.  fordshire 

^     ^  Railway 

Company. 
(Erle,  J. :  The  land  is  conveyed  in  fee  simple.     Several  rij^hts 

of  ownership  are  specifically  taken  away,  as,  for  example,  the  right 

to  erect  mills :  stat.  6  Geo.  III.  c.  9(5,  s.  58.     But  there  are  other 

rights  of  ownership,  amongst  which  is  the  present,  not  taken  away 

in  express  terms.     Are  these  proliibited  by  implication  ?) 

They  are ;  the  scheme  of  such  Acts  is  to  authorize  the  Company  to 
use  the  lands  for  certain  purposes  only,  and  to  provide  safeguards 
to  the  individuals  against  damage  from  such  other  uses  as  are 
probable;  but  there  may  be  other  purposes,  for  which  it  is  not 
contemplated  that  they  will  use  the  lands;  and  accordingly  no 
safeguards  are  provided  against  such  unforeseen  abuses. 

(WiGHTMAN,  J. :  Stat.  87  Geo.  III.  c.  86,  s.  11,  re-enacted  by 
stat.  1  Will.  IV.  c.  Iv.,  s.  78,  prohibits  the  Company  from  *sup[>ly-  L  *^ii  J 
ing  water  to  the  town  of  Leek  without  the  licence  of  the  lord  of 
the  manor.  Does  not  that  look  as  if  the  Legislature  contemplated 
that  the  Navigation  Company  might  with  that  licence  lawfully 
supply  that  town  with  water,  and  any  other  town  without 
licence  ?) 

At  most  that  would  only  extend  the  objects  for  which  the  Company 
is  incorporated,  so  as  to  make  those  objects  include  the  supply  of 
water  to  towns. 

(Lord  Campbell,  Ch.  J. :  It  may  be,  on  your  construction,  that 
the  specific  restrictions  in  the  Act  are  merely  inserted  jn-o  majore 
cantela,) 

Sir  A.  J.  E,  Cockbiuiiy  Attorney- General,  contnl : 

The  general  question  is.  Whether  a  Company  constituted  by  Act 
o!  Parliament  for  a  specific  purpose  is  prohibited  from  using  lands 
acquired  under  the  powers  of  its  Acts  for  purposes  collateral  to 
those  for  which  the  Company  is  incorporated?  And  it  is  one  of 
importance.  A  corporation  acquiring  lands  in  fee  simple  acquires 
every  right  incident  to  the  fee  simple,  subject  only  to  any  reserva- 
tions in  the  conveyance,  or  restrictions  imposed  by  statute.  The 
conveyance  here  is  absolute  in  fee  simple  ;  so  that  the  question  is 
whether  the  special  Acts  in  this  case  restrict  the  enjoyment  of  the 


im 
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BoHTocK      land  so  conveyed.     Stat.  6  Geo.  III.  c.  96,  s.  18,  declares  that  lands 

Nf»KTu'sTAp.  purchased  by  the  Navigation  Company  shall  vest  in  them  in  fee 

"^luiLWAY*     siniple-    That  at  least  throws  on  the  other  side  the  onus  of  showing 

Company,     that  their  rights  are  restricted.     Sect.  12,  which  is  relied  on  by  the 

other  side,  only  prohibits  the   using  of   the   lands  for  purposes 

inconsistent  with  the  navigation. 

(CoLBiiiDOB,  J. :  It  is  a  point  made  on  the  other  side,  that  the 
Navigation  Company  are  a  corporation  not  having  a  capacity  to 
use  the  lands  ^except  as  a  canal.) 


[•«12j 


1855 


[813] 


Unless  expressly  restrained  they  may.  *  *  There  is  no  clause 
here  forbidding  the  Company  from  hiring  out  pleasure  boats  on 
the  water  covering  their  fee  simple  land.  If  they  sell  their  surplus 
land,  as  they  are  authorized  to  do  (stat.  1  Will.  IV.  c.  Iv.,  s.  145), 
the  purchaser  must  hold  absolutely  in  fee  simple ;  but,  even  when 
in  the  hands  of  the  Company,  the  land  may  be  used  for  any 
purpose  not  inconsistent  with  the  objects  for  which  they  were 
incorporated.     *     ♦     * 


Sir  F,  lliesiger,  in  reply. 


Cur,  adv.  vuU, 


There  being  a  difference  of  opinion  on  the  Bench,  the  Judges,  in 
this  Term  (May  8lh),  delivered  separate  judgments. 

Erle,  J. : 

The  questions,  whether  the  defendants,  the  North  Staffordshire 
Eailway  Company,  can  lawfully  let  out  pleasure  boats  on  the 
reservoir  ?  and  Whether  that  Company  can  lawfully  use  the 
reservoir  for  any  other  purpose  than  supplying  water  to  their 
navigation  ?  are  in  my  view  to  the  same  effect ;  and  the  answer  to 
each  is  in  the  affirmative,  on  the  grounds  that  the  defendants, 
being  tenants  in  fee  simple  of  the  land  called  the  reservoir,  have  a 
right  to  exercise  all  acts  of  ownership  thereon,  not  prohibited  by  law% 
and  that  the  use  of  pleasure  boats  thereon  is  not  prohibited  by  law. 

The  title  of  the  Bailway  Company  as  tenant  in  fee  simple  is 
derived  from  the  following  statutes.  By  stat.  9  &  10  Vict.  c.  Ixxxv. 
they  hold  the  lands  as  the  Canal  Company  held  them.  By  stat. 
1  Will.  IV.  c.  Iv.  the  Canal  Company  held  the  lands  as  they  were 
held  under  stat.  6  Geo.  III.  c.  96,  and  stat.  87  Geo.  III.  c.  86.  By 
stat.  87  Geo.  III.  c.  86,  the  land  of  the  reservoir  in  question  was 
held  as  lands  taken  under  stat.  6  Geo.  III.  c.  96,  were  held  ;  and  by 
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Btat.  6  Geo.  III.  c.  96,  s.  12,  lands  taken  thereunder  are  vested  in      Bostock 
the  Canal  Company  in  fee  simple.     The  Railway  Company  thus  North  Staf- 
being  shown  to  be  tenant  in  fee  *siniple,   the  real   question   is,    ^KA?LWAif 
whether  there  is  any  law  prohibiting  the  owner  of  the  fee  from  the     Company. 
exercise  of  all  rights  of  ownership  over  the  reservoir,  except  that  of       l  '^i^  J 
supplying  water  therefrom  to  the  canal. 

As  tlie  case  is  sent  from  a  court  of  equity  for  the  opinion  of  a 
court  of  law,  I  assume  that  all  considerations  arising  from  the 
relation  of  directors  to  shareholders,  in  the  nature  of  trust  for  the 
application  of  the  funds  according  to  the  statute  of  incorporation, 
according  to  the  doctrine  of  Lord  Justice  Turner  in  Simpson  v. 
Denisoji  (1),  are  irrelevant,  such  considerations  being  appropriate  to 
courts  of  equity,  and  extrajudicial  in  suits  in  courts  of  law  by  or 
against  the  corporations  themselves :  see  per  Parke,  B.  in  Macgregor 
v.  Dover  and  Deal  Ruilway  Company  (^),  and  per  Erlb,  J.  in  Mayor 
of  Norwich  v.  Norfolk  Railway  Company  (s).  Also,  as  neither  in 
the  statutes  nor  in  the  deeds  of  conveyance  was  any  right  relating 
to  this  land  granted  to,  or  reserved  by,  those  under  whom  the 
plaintiff  claims,  all  considerations  personal  to  the  plaintiff,  either  as 
claiming  under  a  former  owner  of  land  taken  for  the  reservoir,  or  as 
a  riparian  proprietor  now,  are  irrelevant ;  the  practical  question  is, 
whether  there  is  an  absolute  prohibition  which  all  may  enforce 
against  any  use  of  the  land  except  for  supplying  water  to  the  canal. 

Also,  the  question  being  whether  there  is  such  an  absolute 
prohibition,  all  considerations  of  the  number  of  pleasure  boats 
used,  and  of  the  letting  of  them  for  hire,  and  of  similar  incidents 
not  illegal  in  themselves,  are  irrelevant :  if  the  alleged  prohibition 
exists,  the  use  of  a  ^single  boat,  or  the  cutting  of  a  single  rush,  [  *8i5  ] 
would  violate  it,  in  principle,  as  much  as  any  number  of  boats,  or 
any  amount  of  profit ;  and  every  stranger  would  have  as  good  a  right 
to  sue  for  the  violation  of  it  in  a  single  instance  us  the  present 
plaintiff  has  in  respect  of  several  incidents. 

Then  does  the  supposed  prohibition  exist?  The  plaintiff,  for 
the  affirmative,  relies  on  6  Geo.  III.  c.  96,  s.  12,  enacting  tliat,  on 
compliance  with  the  conditions  as  to  price,  the  lands  and  the  fee 
simple,  and  inheritance  thereof,  shall  be  vested  in  and  become  the 
sole  property  of  the  Company  to  and  for  the  use  of  the  navigation, 
"  but  to  or  for  no  other  use  or  purpose  whatsoever,"  and  that  the 

(1)  90    B.  R.   276  (10  Hare,    ol).  (2)  88  R  E.  715  (18  Q.  B.  618). 

lionl  Justice  Turner  was  then  Vice-  (3)  Auiey  pp.  518,  531. 

C'liUQcellor. 
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BO8TO0K      Company  may  enter  upon  the  lands  and  do  any  works  for  effecting 

NoKTH  staf-  ^b®  navigation  thereon,  and  "  have,  use,  and  enjoy  the  same  to  and 

Pc>RD«HiRB    Iqy  their  own  use  and  benefit,  for  the  purposes  of  the  said  naviga- 

c\>MPAXY.     tion."    And  she  contends  that,  as   the  lands  are  vested  in   the 

Company  for  the  use  of  the  navigation,  but  to  or  for  no  other  use 

or  purpose  whatsoever,  therefore  any  use  for  any  other  purpose  is 

prohibited ;  and  she  contends  also  that,  as  the  sale  is  compulsory, 

this  prohibition  may  have  been  thought  important  for  the  owners 

of  adjoining  lands,  and  introduced  on  their  account,  and  also  that 

such  prohibition  in  respect  of  the  use  of  land  is  analogous  to  the 

supposed  prohibition  against  making  certain  contracts  which  is 

affirmed  in  The  East  Aiiglian  Railways  Company  v.  The  Eastern 

Counties  Railway  Company  (i)  and  Macgregor  v.  Dover  and  Deal 

Railway  Company  (2). 

But  it  appears  to  me  that  the  Legislature,  by  the  words  in 
question,  did  not  create  the  absolute  prohibition  so  contended  for. 
[  •8i«  ]  I  apprehend  that,  by  creating  a  corporation  *for  a  given  purpose, 
all  the  rights  and  liabilities  universally  incident  to  corporate 
existence  attach,  with  the  special  duty  superadded  of  pursuing  the 
given  purpose;  and  that,  by  granting  land  in  fee  simple  to  a 
corporation  for  a  given  purpose  and  no  otlier,  all  the  incidents  to 
an  estate  in  fee  simple  pass,  with  the  special  duty  superadded  of 
using  the  land  for  the  given  purpose,  and  not  using  it  so  as  to  defeat 
that  purpose.  If  this  be  true,  it  follows  that  the  Company  took 
the  fee  with  all  usual  incidents,  and  also  the  superadded  duty 
both  of  using  it  for  the  purpose  of  the  navigation,  and  of  not 
using  it  for  any  other  purpose,  inconsistent  with  or  tending  to 
defeat  that  purpose;  and  that,  as  long  as  the  Company  performs 
this  superadded  duty,  they  may  exercise  all  rights  of  ownership 
consistent  with  such  performance,  and  so  may  use  pleasure  boats 
therein  which  do  not  impede  the  performance  of  that  duty.  The 
remedy  for  non-performance  of  a  duty  so  created  is,  not  by 
altering  the  principles  either  of  corporate  existence  or  of  an 
estate  in  fee,  but  by  mandamus,  or  bill  in  equity,  or  indictment, 
or  action  on  the  case,  according  as  the  duty  may  be  public  or 
private,  and  according  to  the  consequences  arising  from  the  breach 
of  duty. 

This  construction  gives  efifect  to  all  the  words  of  sect.  12;  it 
also  accords  with  the  other  sections  of  stat.  6  Geo.  IIL  c.  96,  and 
with  the  principles  on  which  corporate  existence  is  founded,  and 
(1)  87  R.  li.  783  (11  0.  B.  775).  (2)  88  B.  E.  715  (18  a  li.  618). 
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with  expediency;  whereas   the  plain tiflf's    construction  has    the      Bostock 
contrary  result   in   each   of   these  respects.    By  sect.  12  the  fee  nobth'stap- 
simple  and  inheritance  is  vested  in  and  becomes  the  sole  property    ^f  J^lway^ 
of  the  Company,  and  they  are  empowered  to  do  all  things  on  the     CoMPAmr. 
land  requisite  for  maintaining  the  navigation,  and  also  to  *'  have, 
use,  and  enjoy  the  same  to  ''^and  for  their  own  use  and  benefit,       [  *817  ] 
for  the  purposes  of  the   said  navigation."    By  the  defendant's 
construction,   as  above   explained,  all  these  words  operate :  the 
Company  has  the  fee  simple,  to  and  for  their  own  use  and  benefit, 
together  with  the  duty  of  using  it  for  the  purpose  of  the  naviga- 
tion.   By  the  plaintiff's  construction,  the  eflfect  of  many  of  these 
words  is  annulled,  as  the  Company  would  have  in  effect  only  the 
easement  of  storing  water  on  the  land  used  for  a  reservoir,  all 
the  other  rights  belonging  to  the  fee  being  supposed  to  be  taken 
away,  and  all  other  uses  and  enjoyments  being  supposed  to  be 
prohibited,  although  consistent  with  the  purposes  of  the  navigation. 
If  we  consider  the  other  sections,  the  defendants'  construction 
accords   with  all,  the  plaintiff's  construction  contravenes  many. 
According    to    the    defendants,  the    Legislature  empowered  the 
Company  to  take  and  keep  the  land  that  should  be  required  for  the 
purpose  of  the  navigation,  and  to  use  and  enjoy  all  rights  of  owner- 
ship consistent  with  that  purpose  except  such  as  are  expressly 
excepted  in  the  statute.    According  to  the  plaintiff's  construction, 
the  Company  took  the  rights  required  for  that  purpose  and  none 
other,  and  were  prohibited  from  the  use  of  all  others  :  and,  if  this 
be  true,  exceptions  of  rights  not  required  for  the  purpose  of  the 
navigation  would  be  illogical. 

Now  sect.  19  excepts  the  property  in  all  coal  and  other  minerals 
dug  up  in  digging  the  canal,  and  takes  it  from  the  Company  for  the 
former  owners  of  the  land :  sect.  68  prohibits  the  Company  from 
building  mills  or  using  the  water  for  mills:  sect.  61  prohibits 
taking  salt  or  draining  brine ;  and,  if  such  works  are  made  by  the 
Company,  owners  may  enter  and  abate  the  works.  By  *sect.  84  [  'Sis  ] 
the  Duke  of  Bridgewater  has  similar  powers  for  taking  land  for 
making  a  continuation  of  the  canal  of  the  Company.  Sect.  86 
enacts  that  this  Act  shall  not  empower  the  Duke  to  make  use  of^ 
convert  or  employ  any  of  the  land  so  taken  "  to  or  for  any  other 
use  or  purpose  whatsoever,  save  only  to  and  for  the  uses  and 
purposes  of  the  said  navigation."  If  the  Canal  Company  is 
prohibited  by  sect.  12  from  all  uses  except  those  for  the  purposes 
of  the  navigation,  still  more  would  the  Duke  of  Bridgewater  be 
R  R. — VOL.  xcix.  49 
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BO0TOCK      prohibited  by  sect  85,  as  the  words  are  more  ample;  but  the 

KoBTu  STAr-  Legislature  intended  only  to  prohibit  the  keeping  of  land  taken  for 

"railw™    *^®  purpose  of  the  navigation  after  it  had  ceased  to  be  used  for  that 

Company,  purpose,  and  had  been  applied  for  some  other  purpose,  and  did  not 
prohibit  such  other  acts  of  ownership,  on  the  lands  so  taken,  as 
were  consistent  with  the  purposes  of  the  navigation.  For  sect.  92 
prohibits  the  Canal  Company  and  the  Duke  from  erecting  buildings, 
other  than  buildings  necessary  for  the  navigation,  and  from  plant- 
ing trees  on  the  land  taken  for  the  navigation,  without  the  consent 
of  the  former  owner  under  seal.  It  is  clear  from  this  that  the  Canal 
Company  and  the  Duke  might  exercise  other  acts  of  ownership 
beyond  those  necessary  for  the  navigation,  provided  they  obtained  a 
consent  under  seal  from  the  former  owner,  his  heirs  or  assigns. 

The  considerations  arising  from  the  principles  of  law  on  which 
corporations  exist  appear  to  me  to  conflict  with  the  plaintiff's  view 
and  so  to  support  the  defendants'.  According  to  the  plaintiff,  the 
Canal  Company  had  an  existence  and  rights  of  property  in  land 
limited  absolutely  to  the  purposes  of  the  navigation ;  and  the  rights 

[  *8i!>  ]  and  liabilities  of  the  Company  in  respect  of  suing  *and  being  sued 
are,  by  consequence,  to  be  limited  in  like  manner ;  it  is  to  be 
supposed  to  be  a  corporation  created  for  the  purpose  of  the  naviga- 
tion, and  having  the  legal  incidents  of  its  existence  limited  for  that 
purpose.  But  it  appears  to  me  that,  by  common  law,  the  creation 
of  a  corporation  conferred  on  it  all  the  rights  and  liabilities  in 
respect  of  property,  contracts  and  litigation,  which  existence  confers 
on  a  natural  subject,  modified  only  by  the  formalities  required  for 
expressing  the  will  of  a  numerous  body.  These  common  law  rights 
and  liabilities  are  varied  by  statutes,  containing  prohibition,  or 
restriction,  or  enabling  provisions ;  of  which  the  statutes  relating  to 
mortmain  and  to  ecclesiastical  leases,  and  to  municipal  corporations, 
may  be  taken  as  examples.  But,  unless  a  statute  interferes,  the 
creation  of  a  corporation,  and  the  vesting  of  an  estate  in  a  corpora- 
tion, operates  at  common  law,  and  those  of  its  rights  and  liabilities 
which  are  unaffected  by  statute  exist  as  at  common  law.  A  few 
authorities  suffice  where  there  can  scarcely  be  said  to  be  a  conflict. 
In  Com.  Dig.  Franchises  (F  1)  a  corporation  is  said  to  be  ''  a  body 
constituted  by  policy,  with  a  capacity  to  take,  or  to  do."  By  incor- 
poration it  becomes  persona  politica,  and  is  capable  of  all  civil  rights 
habendi  et  agendi ;  and  in  10  Co.  80  b  (^)  it  is  said  that  a  corpora- 
tion being  created  has  incident,  without  words  of  charter^  power  to 
(1)  The  Case  of  Sutton's  HoipUdl,  10  Ck>.  Bep.  23  a. 
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purchase  and  alien,  implead  and  be  impleaded.     The  principles     Bostock 
here  stated  in  very  general  language  appear  to  me  to  have  prevailed  korth  stap- 
in  the  decisions  relating  to  corporations.    And,  though  in  1  Eol.  Ab.    ^ffLwiy^ 
Corporations,  (F)  p.  513,  it  is  said  that  a  King  may,  by  special     Company. 
words,  make  a  corporation  for  a  special  purpose,  as  if  he  grants 
*lands  to  the  men  of  Islington  and  their  successors  rendering  rent^       [  *820  ] 
this  is  a  corporation  only  for  the  special  purpose  of  rendering  rent, 
it  seems  the  point  was  that  a  grant  might  incorporate  if  it  could  not 
otherwise  take  effect. 

No  case  has  been  cited,  nor  have  I  found  any,  where  the  legal 
incidents  to  the  act  of  incorporation,  and  to  the  vesting  of  an  estate 
in  land,  have  been  judicially  held  to  be  altered  by  the  purpose  for 
which  the  corporation  was  created  or  the  land  conveyed.  With 
respect  to  the  power  of  contracting,  there  is  an  expression  of  the 
Court  in  the  East  Anglian  case  above  cited  (1),  page  792,  indicating 
that  such  power  may  be  affected,  if  the  purpose  of  the  incorporation 
is  found  in  the  viscera  of  the  incorporating  clause ;  but  the  decision 
is  not  rested  on  this  distinction,  and  appears  ultimately  to  result  in 
implying  a  constructive  prohibition  of  certain  contracts,  on  account 
of  the  purpose  of  incorporation.  But,  whatever  be  the  doctrine 
relating  to  contracts  supposed  to  be  ultra  vires^  I  may  be  permitted 
to  observe  that  the  consequences  in  respect  of  contracts  seem  (see 
Mayor  of  Noricich  v.  Norfolk  Railway  Company  (2) )  to  afford  strong 
ground  against  extending  the  same  doctrine  to  estates  in  land. 

Considerations  of  expediency  appear  to  me  also  to  support  the 
defendants'  construction.  If  the  plaintiff  succeeds,  an  evil  to  a  very 
limited  class  of  proprietors  situated  as  the  plaintiff  is,  with  similar 
tastes  and  feelings,  would  be  removed ;  which  evil  arises  only  from 
the  ^number  of  the  pleasure  boats  and  the  extent  of  the  resort  [  *82i  ] 
thereto.  For  the  sake  of'  the  removal  of  an  evil  so  limited  in  its 
nature  and  extent,  it  is  proposed  to  take  away  all  rights  of  profit 
and  enjoyment  from  all  lands  of  all  Companies,  incorporated  by 
statutes  similar  to  stat.  6  Geo.  III.  c.  96,  except  those  rights  that 
are  required  for  the  purpose  of  the  incorporation  of  each  Company. 
The  Company  who  purchased  these  lands  paid  for  them  at  the  full 
value,  together  with  compensation  for  all  damage  residential  or 
other,  and  have  hitherto  used  them  in  any  manner  they  chose 
consistent  with  the  purpose  of  incorporation.  If  the  plaintiff 
succeeds,  all  these  rights  are  confiscated  or  held  by  sufferance,  only 

(1)  The  EaBt  Anglian  Railways  Cam.      Company,  87  B.  B.  783  (11  C.  B.  775). 
pany  v.  The  Eastern  Counties  Eailway         (2)  Ante^  p.  618. 
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BosTocK  till  some  person  enforces  the  remedy  which  will  have  heen 
North  Staf-  discovered  to  enforce  the  plaintiff's  claim.  Besides  the  evil  of 
inflicting  this  loss  on  Companies,  there  would  be  also  the  evil  of 
confusion  in  the  law.  For,  if  rights  are  restricted  to  those  required 
for  a  given  pui*pose,  and  all  others  are  prohibited,  the  line  is  unde- 
fined, and  would  vary  according  to  each  Judge's  knowledge  of  cause 
and  effect,  relating  to  the  given  purpose.  Also,  if  the  exercise  of 
some  of  the  rights  of  a  tenant  in  fee  simple  are  prohibited  at  law, 
the  remedy  for  a  violation  of  the  prohibition  has  not  yet  been 
shown. 

Lastly,  with  respect  to  the  objection  that  the  land  may  have  been 
conveyed  under  the  expectation  that  it  would  be  used  only  as  a 
reservoir,  one  answer  is,  that,  for  a  large  proportion  of  land  taken, 
the  heir  of  the  former  proprietor  is  indifferent  to  the  use  that  is 
made  of  the  land,  and  in  the  case  of  an  estate  such  as  the  plaintiff's, 
where  the  use  of  the  land  taken  is  material,  a  stipulation  against 
any  other  use  of  the  land  than  that  consented  to  might  be  introduced 
in  the  conveyance,  or  *in  the  Act,  as  was  done  in  stat.  6  Geo.  III. 
c.  96,  s.  92,  above  cited,  where  the  proprietors  of  land  near  the 
reservoir,  by  provision  in  the  Act,  stipulated  against  building  or 
planting  without  their  consent. 

For  these  reasons  I  am  of  opinion  that  both  the  questions  must 
be  answered  in  the  affirmative. 


[  •822  ] 


WlOHTMAN,  J.  : 

This  was  a  case  sent  by  the  Court  of  Chancery  for  our  opinion 
upon  the  following  questions. 

1st.  Whether  the  Railway  Company  can  lawfully  let  out  boats 
for  hire  on  a  reservoir  called  the  Rudyerd  reservoir  ? 

2ndly.  Whether  the  Railway  Company  can  lawfully  use  the 
reservoir  for  any  other  purpose  than  for  supplying  with  water  the 
canals  and  branches  formerly  belonging  to  the  Trent  and  Mersey 
Navigation  and  now  belonging  to  the  Railway  Company? 

The  reservoir  was  constructed  by  the  Proprietors  of  the  Trent  and 
Mersey  Navigation,  under  the  powers  and  authorities  given  to  them 
by  stat.  87  Geo.  III.  c.  86,  which  recited  that  a  canal  might  be  made 
with  public  utility  from  another  canal  belonging  to  the  proprietors 
of  the  navigation  to  the  town  of  Leek,  and  that  a  resei'voir  might 
be  made  in  Rudyerd  Yale  with  a  branch  or  feeder  from  such  reservoir 
to  th.e  intended  canal  near  Leek,  which  would  afford  a  supply  of 
water  for  the  several  canals  of  the  proprietors  mentioned  in  the  Act, 
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and  then  gave  power  to  the  proprietors  to  make  the  intended  canal     Bostock 
and  reservoir,  extending  all  the  powers,  restrictions,  regulations  and  i^obth  stak- 
provisions  of  their  former  Acts  to  the  making  the  new  canal  and  the    ^Jf^wiv^ 
reservoir.  Company. 

The  intended  canal  to  Leek  and  the  reservoir  were  made  by  the 
Proprietors  of  the  Trent  and  Mersey  *Navigation  under  the  powers  [  •823  ] 
given  by  the  Act ;  and  was  vested  in  them,  until  the  15th  January, 
1847,  when  it  became  vested  in  the  North  Staflfordshire  Railway 
Company  under  and  by  virtue  of  stat.  9  &  10  Vict.  c.  Ixxxv.  By  the 
53rd  and  54th  sections  of  that  Act  the  Trent  and  Mersey  Navigation, 
with  all  its  buildings,  wharfs,  reservoirs  and  other  property,  i^ 
vested  in  the  Railway  Company,  with  all  the  powers,  rights,  privileges 
and  authorities  which  the  Proprietors  of  the  Trent  and  Mersey 
Navigation  were  entitled  to,  as  fully  as  if  the  name  of  the  North 
Staflfordshire  Railway  Company  had  been  inserted  in  stat.  1  Will.  IV. 
c.  Iv.  instead  of  the  name  of  the  Proprietors  of  the  Trent  and  Mersey 
Navigation.  Stat.  1  Will.  IV.  c.  Iv.  is  entitled  *'  An  Act  to  consoli- 
date and  extend  the  powers  and  provisions  of  the  several  Acts 
relating  to  the  navigation  from  the  Trent  to  the  Mersey."  And  the 
first  point  to  be  considered  is,  whether  the  Proprietors  of  the  Trent 
and  Mersey  Navigation  could,  if  there  had  been  no  transfer  of  their 
navigation  with  its  incidents  to  the  defendants,  have  themselves  let 
out  boats  for  hire  upon  the  reservoir,  or  used  it  for  any  other 
purpose  than  that  of  supplying  the  canal  and  branches  with  water. 

The  Consolidation  Act  (1  Will.  IV.  c.  Iv.)  recites  the  several  Acts 
of  Parliament  which  had  been  previously  passed  relating  to  the 
Trent  and  Mersey  Navigation,  twelve  in  number,  and  under  which 
it  was  made  and  regulated,  commencing  with  stat.  6  Geo.  III.  c.  96, 
which  it  repeals  so  far  as  it  relates  to  such  part  of  the  Trent  and 
Mersey  Navigation  as  was  authorized  to  be  made  under  and  by 
virtue  of  the  provisions  of  that  Act ;  and  ending  with  stat.  7  &  8 
Geo.  IV.  c.  Ixxxi.,  which  it  repeals,  as  well  as  all  the  other  inter- 
mediate recited  statutes  *  relating  to  the  navigation,  and  by  sect.  6  [  *624  ] 
re-establishes  the  Company  by  the  same  name  as  before,  and  by 
sect.  8  vests  the  whole  navigation,  reservoirs  and  works  of  the  old 
Company,  and  the  ground  and  soil  thereof,  and  their  lands  and 
hereditaments,  in  the  new,  in  such  and  the  like  manner  as  if  the 
recited  Acts  had  not  been  repealed. 

The  lands  and  grounds  of  the  old  Company  were,  by  sect.  12  of 
stat  6  Geo.  III.  c.  96,  vested  in  the  Company  "  to  and  for  the  use 
of  the  said  navigation,  but  to  or  for  no  other  use  or  purpose 
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BosTocK      whatsoever ; "  and  the  powers,  limitations  and  restrictions  of  that  Act 

North  Stap-  are,  by  stat.  87  Geo.  III.  c.  86,  s.  12,  extended  to  the  works,  includ- 

*Railway"     ing  the  reservoir,  constructed  under  the  last  mentioned  Act.     The 

Company,     hq^  Company  of  the  Trent  and  Mersey  Navigation  would,  according 

to  these  provisions  of  the  Acts  referred  to,  hold  their  lands  and 

works,  including  the  reservoirs,  **  for  the  use  of  the  said  navigation, 

but  to  or  for  no  other  use  or  purpose  whatsoever ;  "  and  we  do  not 

find  in  these,  or  in  the  Consolidation  Act,  1  Will.  IV.  c.  Iv.,  any 

more  extensive  powers  given  to  them.     The  owners  and  occupiers 

of  land  adjoining  to  the  reservoir  are,  by  sect.  207  of  stat.  1  Will-  IV. 

c.  Iv.,  authorized  to  use  pleasure  boats  upon  the  reservoir ;  and  by 

sect.  188  the  owners  of  the  ground  through  or  over  which   the 

reservoir  has  been  made  are  entitled  to  the  exclusive  right  of 

fishery  in  so  much  of  the  reservoir  as  has  been  made  through  or 

over  ground  belonging  to  them  respectively. 

Taking  into  consideration  the  objects  for  which  the  Trent  and 
Mersey  Navigation  Company  were  incorporated,  and  for  which  the 
lands  which  they  had  power  to  purchase  and  the  works  which  they 
were  authorized  to  make  were  vested  in  them,  I  am  of  opinion 
[  •826  ]  that  they  *could  not  lawfully  have  let  out  pleasure  boats  for  hire 
upon  the  reservoir. 

Independently  of  the  express  restriction  to  which  I  have  referred, 
that  the  lands  and  grounds  of  the  Company  are  vested  in  them 
**  for  the  use  of  the  said  navigation,  but  to  or  for  no  other  use  or 
purpose  whatsoever,"  they  would  not  be  justified  in  devoting  the 
funds  of  the  Company  to  other  purposes  than  those  for  which  they 
were  incorporated,  and  to  which,  by  the  constitution  of  the 
Company,  they  ought  to  be  applied.  It  was  contended  for  the 
defendants  that,  provided  the  Trent  and  Mersey  Navigation 
Company  fulfilled  all  the  objects  of  their  incorporation,  and  duly 
maintained  the  navigation,  and  used  the  reservoir  for  the  purpose 
for  which  it  was  constructed,  they  were  entitled  to  exercise  any 
other  acts  of  ownership  over  their  property  that  other  owners 
might  exercise,  and  use  the  reservoir,  or  any  of  their  lands  or 
works,  for  any  purpose  they  pleased,  not  incompatible  with  the  due 
maintenance  of  the  navigation  and  the  other  objects  of  their  incorpo- 
ration. I  cannot  agree  in  this  view  of  the  case.  The  Navigation 
Company  are  not  only  incorporated  for  a  particular  purpose,  but 
they  obtain  extraordinary  powers  from  the  Legislature  for  the 
alleged  purpose  of  carrying  the  objects  of  their  incorporation  into 
effect.    If  the  Navigation  Company,  at  the  time  they  applied  for 
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and  obtained  the  Act,  87  Geo.  III.  c.  86,  enabling  them  to  take      Bostock 
land  compulsorily  for  making  a  reservoir,  for  the  purpose  of  supply-  nobth  staf- 
ing  their  canal  with  water,  had  stated  that  they  had  a  further  use    ^^hiws 
for  the  reservoir  in  view,  namely  the  employment  of  pleasure  boats     Company. 
for  hire  upon  it,  would  the  Legislature  have  given  such  powers  for 
such  an  object  so  much  beyond  the  purpose  for  which  they  were 
incorporated  ?    Probably  not ;  at  least  not  without  *the  consent  of      [  •826  ] 
the  owners  of  the  land  proposed  to  be  taken.    But  any  objection 
on  that  ground,  however  reasonable,  is  prevented  by  the  Company 
proposing  a  totally  different  object. 

There  is  a  special  enactment  authorizing  the  owners  and  occupiers 
of  lands  adjoining  to  the  reservoir  to  keep  pleasure  boats  upon  it : 
and  it  was  not  contended  that  this  clause  would  authorize  the 
Navigation  Company  to  keep  pleasure  boats  for  hire :  and  there  is 
another  clause  giving  the  exclusive  right  of  fishing  to  the  owners  of 
the  land,  through  or  over  which  the  reservoir  was  made.  The 
right  contended  for  by  the  defendants  would,  if  exercised  to 
the  fullest  extent,  greatly  interfere  with  the  quiet  and  privacy  of 
the  adjoining  landowners,  and  in  some  degree  derogate  from  their 
right  to  fish  and  keep  pleasure  boats  themselves.  The  Company, 
if  entitled  to  it,  might  exercise  the  right  to  any  extent  short  of 
amounting  to  a  public  nuisance.  They  might  let  out  boats  to  hire, 
of  all  sorts,  sizes  and  descriptions,  so  as  seriously  to  reduce  the 
advantages  reserved  to  the  owners  of  the  adjoining  lands.  Besides 
the  objections  to  which  I  have  referred,  it  was  contended,  for  the 
plaintiff,  that  the  letting  out  pleasure  boats  to  hire  would  necessarily 
involve  the  disposition  of  a  part  of  the  corporate  funds  to  an  object 
foreign  to  that  of  their  incorporation.  By  sect.  208  of  stat.  1 
Will.  IV.  c.  Iv.  the  Navigation  Company  were  authorized  to  reduce 
their  tolls ;  and  by  sect.  282  they  are  authorized  to  create  a 
reserved  fund  out  of  surplus  moneys  for  repairs  and  keeping  up  of 
dividends :  and,  by  sect.  284,  are  authorized  to  give  to  a  certain 
amount  per  annum  in  charity.  These  objects  specially  provided 
for  by  the  Act  might  be  frustrated,  if  the  Navigation  Company  was 
at  liberty  to  devote  so  much  of  their  funds  as  remained  after 
paying  the  expense  of  "^^keeping  up  the  navigation  to  buying  L  *827  ] 
pleasure  boats,  and  letting  them  out  to  hire  upon  the  reservoir,  or 
carrying  on  any  other  business  foreign  to  the  purpose  for  which 
they  were  incorporated,  and  for  which  they  were  intrusted  with 
extraordinary  powers.  It  is  directly  against  the  public  interest 
that  the  powers  to  reduce  the  tolls  should  be  abridged,  as  they 
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must  be,  if  any  part  of  the  funds  of  the  Ciompany  are  diverted  to 
l^oBTH  8TAF-  other  objects  than  these  for  which  they  were  incorporated.  The 
East  Anglian  Railways  Company  v.  The  Eastern  Counties  Railway 
Company  (l)  is  a  direct  authority  against  the  power  of  the  Naviga- 
tion Company  to  devote  any  portion  of  their  funds  to  such  a 
purpose  as  that  proposed,  as  they  had  a  limited  authority  only, 
and  were  a  corporation  only  for  the  purpose  of  making  and  main- 
taining the  navigation,  and  can  only  apply  their  funds  for  the 
purposes  directed  and  provided  for  by  the  statute.  In  that  case  it 
is  said,  in  the  judgment,  that  '^  every  proprietor,  when  he  takes 
shates,  has  a  right  to  expect  that  the  conditions  upon  which  the 
Act  was  obtained  will  bo  performed ;  and  it  is  no  sufficient  answer 
to  a  shareholder,  expecting  his  dividend,  that  the  money  has  been 
expended  upon  an  undertaking  *'  which  may  be  beneficial,  but  was 
not  contemplated  by  their  Act.  In  Colman  v.  The  Eastern  Counties 
Railway  Company  (*2),  and  SaiUnnons  v.  Laing  (s),  Lord  Lanodale 
says,  that  a  Company  incorporated  by  Act  of  Parliament  for  a 
particular  purpose  is  bound  to  apply  all  the  money  of  the  Company 
for  the  purposes  directed  by  the  Act,  and  for  no  other  purpose 
whatever;  and  an  opinion  to  the  same  effect  in  principle  was 
expressed  by  the  Lord  Chancellor  in  Bagshaw  v.  The  Eastern 
Union  Railway  Company  (*). 

It  was  said  for  the  defendants  that,  if  the  surplus  land  of  the 
Company  was  sold,  the  purchaser  would  have  full  dominion  over 
it,  and  might  convert  it  to  any  use  he  pleased,  not  thereby  injuring 
the  public  or  his  neighbour ;  and  that,  if  their  vendee  would  have 
such  right,  there  is  no  good  reason  that  the  Company,  whilst  they 
were  the  owners,  should  not  have  all  the  rights  of  owners  also. 
The  answer,  in  which  I  agree,  was  that,  although  the  Company 
were  fully  and  completely  owners  in  title,  and  might  convey  the 
complete  ownership  to  a  third  person  (in  cases  where  they  had 
authority  to  sell),  with  all  the  incidental  rights  of  ownership,  they 
were  themselves,  whilst  owners,  subject  to  a  disability  from  exer- 
cising any  acts  of  ownership  other  than  such  as  were  in  further- 
ance of  the  purposes  for  which  they  were  incorporated,  and  for 
which  they  were  enabled  to  take  lands  compulsorily  from  the 
owners. 

I  have  considered  the  question  as  if  it  had  arisen  with  respect  to 


[828] 


(1)  87  B.  R.  783,  786  (11  C.  B.  775, 
811). 

(2)  76  B.  B  78,  84  (10  Boav.  1,  15). 


(3)  85  B.  B.  107,  115  (12  Beav.  339 
352). 

(4)  86  B.  B.  148  (2  Mao.  &  Q. 


\ 


VOL.  xcnc.]      1866.    Q.  B.    4  EL.  &  BL.  828—829.  777 


the  Trent  and  Mersey  Navigation  Company  before  that  navigation      Bostock 
and  all  the  powers  of  that  Company  had  been  vested  in  the  present  nobthStaf. 
defendants.     Stat.  9  &  10  Vict.  c.  Ixxxv.,  which  vests  the  naviga-    ^SffLwiv^ 
tion  in  the  North  Staffordshire  Railway  Company,  and  stat.  10  &  11     Company. 
Vict.  c.  cviii.,  which  consolidates  and  amends  the  Acts  relating  to 
the  North  Staffordshire  Railway  Company,  give  no  greater  power 
or  authority  to  the  Railway  Company  as  to  the  purposes  to  which 
the  reservoir  might  be  applied  than  was  possessed  by  the  Navigation 
Company. 

An  argament  arising  from  the  terms  of  the  7Srd  section  of 
stat.  1  Will.  IV.  c.  Iv.  was  much  pressed  on  the  part  of  the  defen- 
dants. That  section  recites  that  the  lord  of  the  manor  of  Leek  had 
erected  works  for  supplying  that  town  with  water,  and  enacted  that 
the  Navigation  Company  "^^should  not  make,  or  permit  to  be  made,  [  *^^  ] 
any  cut  or  pipe  from  the  reservoir  or  other  works  authorized  to  be 
made  by  their  Acts  in  order  to  supply  the  town  of  Leek  with  water 
without  the  consent  of  the  lord  of  the  manor  of  Leek.  It  was 
said  that  this  amounted  to  a  legislative  recognition  of  the  right  of  the 
Navigation  Company  to  use  the  water  of  the  reservoir,  and  any  of 
their  works,  for  the  purpose  of  supplying  water  to  the  inhabitants 
of  a  town  ;  and,  if  the  water  might  be  so  used,  the  Company  might, 
as  owners,  use  the  reservoir  for  any  other  purpose  not  inconsis- 
tent with,  though  not  in  furtherance  of,  the  objects  of  their 
incorporation. 

I  do  not  draw  any  such  inference  from  the  terms  of  that  section, 
which  do  not  appear  to  me  either  to  give  or  to  recognise  a  right, 
but  specially  provide  that  a  cut  shall  not  be  made,  nor  a  pipe  laid, 
from  the  reservoir  to  Leek,  without  the  consent  of  the  lord  of  the 
manor,  whether  the  Company  had  a  general  power  to  make  any 
cut  or  lay  any  pipe  from  the  reservoir  that  they  pleased  or  not. 

Upon  the  whole  I  am  of  opinion  that  the  North  Staffordshire 
Railway  Company  cannot  lawfully  let  out  boats  for  hire  on  the 
reservoir,  1st,  Because  the  lands  taken  for  the  reservoir  are  vested 
in  them  for  the  use  of  the  navigation,  and  for  no  other  use  or 
purpose  whatsoever ;  2ndly,  Because  such  an  use  of  the  reservoir 
would  derogate  from  the  rights  of  the  adjacent  landowners ;  and, 
Srdly,  Because  it  involves  a  disposition  of  their  funds  to  purposes 
foreign  to  those  for  which  they  were  incorporated,  and  which  may 
be  prejudicial  to  the  interests  of  the  public  and  of  the  individual 
shareholders  of  the  Company. 

The  answer  to  the  second  question  proposed  for  our  opinion  is 
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practically  involved  in  the  answer  to  the  first.  *I  do  not  think 
that  the  defendants  could  lawfully  use  the  reservoir  for  purposes  of 
profit  other  than  those  contemplated  by  the  statutes,  under  the 
authority  of  which  the  land  on  which  the  reservoir  is  formed  was 
taken ;  and,  most  especially,  if  such  use  of  the  reservoir  involved 
any  expenditure  of  the  corporate  funds. 

I  do  not  mean  that  it  should  be  understood  that  the  prohibition 
is  so  strict  that  the  gratuitous  use  of  a  pleasure  boat  might  not  be 
permitted  or  exercised  by  the  Company ;  but  that  the  C!ompany 
cannot  lawfully  use  the  reservoir  or  their  funds  for  other  under- 
takings or  speculations  than  those  for  which  the  lands  were 
originally  taken,  and  the  purposes  for  which  they  were  incorporated. 

I  therefore  answer  both  of  the  questions  proposed  to  us  in  the 
negative.  And  I  am  authorized  by  my  brother  Colbbidob,  who 
heard  the  case  argued,  to  say  that  he  concurs  in  this  opinion. 

Loan  Campbell,  Ch.  J. : 

I  consider  the  questions  submitted  to  us  to  be,  Whether,  to  the 
prejudice  of  the  plaintiff  or  other  persons  circumstanced  as  she  is, 
the  defendants  can  lawfully  let  out  boats  for  hire  on  the  Budyerd 
reservoir?  Or  lawfully  use  the  reservoir  for  any  other  purpc^e 
than  for  the  use  of  the  navigation?  Not,  whether  there  is  a 
universal  prohibition  of  such  acts  as  to  all  the  world,  which  any 
stranger  who  has  sustained,  and  can  sustain,  no  damage  by  such 
acts  may  enforce.  With  this  understanding,  I  answer  both  the 
questions  submitted  to  us  in  the  negative. 

The  case  shows  the  plaintiff  to  be  seized  and  possessed  of  the 
freehold  estate  called  Cliffe  Park,  of  which  a  part  was  purchased 
from  Sarah  Haworth,  under  the  compulsory  powers  of  the  Act  of 
Parliament  for  forming  the  ^reservoir,  and  to  be  now  entitled  to 
the  reservations  and  easements  which  belonged  to  Sarah  Haworth 
when  the  deed  of  conveyance  was  executed. 

Looking  merely  to  the  deed,  the  fee  simple  passed  with  all  the 
incidents  of  a  fee  simple  estate  :  but,  looking  to  the  Act  of  Parlia- 
ment which  empowered  the  Company  to  purchase  and  to  hold  the 
land  "  for  the  use  of  the  said  navigation,  but  to  or  for  no  other  use 
or  purpose  whatsoever,"  I  think  that  the  Company  could  not  law- 
fully apply  it  to  any  other  use  or  purpose  so  as  to  prejudice  the 
grantor,  her  heirs  or  assigns,  seized  of  the  lands  to  which  a  quasi 
servitude  was  attached-  That  such  was  the  intention  of  the  Legis- 
lature in  conferring  on  the  Company  the  compulsory  power  of 
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purchasing  the  land,  I  cannot  doubt ;  for  nothing  so  unjust  could      Bostock 

have  been  contemplated  as  that»  when  the  land  had  been  purchased  nobth'staf- 

professedly  to  enable  the  Company  to  make  a  lake,  they  might    ^fff^^*^ 

have  erected  upon  it  a  soap  manufactory,  or  alkali  works,  utterly     Company. 

destroying  the  amenity  of  the  residence  of  the  grantor,  although 

not  amounting    to  an  indictable  or  actionable  nuisance.      The 

counsel  for  the  Company  assumed  that  the  full  price  was  received 

for  the  land,  as  if  sold  without  any  restriction ;  but  I  think  that 

this  restriction  maj  well  have  been  considered  in  reduction  of  the 

price,  not  less  than  the  reservation  of  the  minerals,  together  with 

the  fishery,  the  right  of  sporting,  and  the  easement  of  using  a  boat 

upon  the  piece  of  water  which  was   to  be  formed.    Again,  the 

consequential  damage,  arising  to  the  unsold  portion  of  the  land  on 

the  severance,  must  have  been  calculated  upon   the  supposition 

that  the  portion  sold  was  to  be  used  as  a  reservoir  to  feed  the 

canal,  and  for  no  other  purpose  whatsoever. 

Much  stress  was  laid  upon  prohibitions  to  do  specific  acts,  which  [  832  ] 
would  amount  to  the  use  of  the  land  for  a  different  purpose  from 
that  of  feeding  the  canal.  But  I  do  not  think  that  the  express 
prohibition  to  do  these  acts  amounts  to  a  cancelling  of  the  restric- 
tion, or  has  the  effect  of  confining  it  to  the  acts  expressly  prohibited. 
The  express  prohibition  may  be  ex  abundanti  cauteld.  The  pro- 
hibited acts  being  such  as  were  thought  most  likely  to  be  attempted 
against  them,  a  clear  and  certain  remedy  is  provided,  while  such 
an  improbable  contingency  as  that  a  Company,  established  to  make 
a  navigable  canal,  should  set  up  the  trade  of  builders  of  boats  to  be 
let  out  for  regattas  on  the  reservoir  of  the  canal  is  left  to  be  dealt 
with  as  coming  within  the  general  prohibition  against  any  use  of 
the  land  except  for  the  purposes  of  the  navigation.  In  con- 
struing instruments  so  loosely  drawn  as  these  local  Acts,  we  can 
hardly  apply  such  maxims  as  that  ''the  expression  of  one  thing 
is  the  exclusion  of  another,'*  or  that  ''the  exception  proves  the 
rule." 

I  think  it  quite  clear  that  it  would  have  been  ultra  vires  for  the 
directors  of  the  Trent  and  Mersey  Company  to  have  abandoned  the 
purpose  of  keeping  up  the  canal,  and  to  have  applied  the  reservoir 
or  lake,  when  formed,  exclusively  to  the  use  of  pleasure  boats  let 
for  hire ;  and  it  seems  to  me  equally  ultra  vires  for  the  defendants 
to  apply  it  to  this  purpose,  although  it  still  feeds  the  canal,  and 
the  navigation  is  kept  open  for  the  public  benefit.  But  I  do  not 
think  that  the  improper  application  of  the  funds  of  the  Company 
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would  constitute  a  grievance  of  which  the  plaintiff  can  complain, 
as  she  is  not  a  shareholder.  Although  I  adhere  to  the  opinion  I 
expressed  in  Mayor  of  Norwich  v.  Nm-folk  Railway  *Company  (i), 
that  an  action  cannot  be  maintained  against  a  Bailwaj  Company  on 
a  contract  tdtra  vires  of  the  directors,  and  known  at  the  time  of  the 
contract  to  be  so  by  the  other  contracting  party,  that  doctrine,  if 
sound,  would  not,  ought  not  I  think,  to  influence  our  decision  between 
these  parties;  as  the  plaintiff,  to  be  entitled  to  complain  of  any 
improper  use  of  the  reservoir,  must  show  that  she  is  herself  thereby 
prejudiced.  That  the  using  of  this  reservoir  for  crowded  regattas 
would  be  prejudicial  to  the  rights  of  the  plaintiff  in  connection 
with  the  reservoir,  is  quite  manifest ;  for,  if  these  regattas  did  not 
disturb  her  in  the  enjoyment  of  her  house  and  grounds,  they  must 
inevitably  be  injurious  to  her  right  of  fishery.  Such  are  my 
reasons  for  answering  the  first  question  in  the  negative. 

The  second  question  I  cannot  answer  in  its  terms  by  a  simple 
negative.  I  cannot  say  that  there  is  a  universal  prohibition  against 
the  defendants  using  the  water  in  the  reservoir  for  any  other 
purpose  than  for  feeding  the  canal.  There  may  be  purposes  to 
which  they  might  innocently  apply  it,  the  canal  being  properly  fed, 
and  neither  the  plaintiff,  nor  any  person  circumstanced  as  she  is, 
being  thereby  prejudiced.  But  all  uses  of  the  reservoir,  other  than 
for  the  purposes  of  the  navigation,  if  the  plaintiff,  or  any  person 
circumstanced  as  she  is,  is  thereby  prejudiced,  are,  in  my  opinion, 
equally  unlawful  as  using  it  for  regattas  with  a  view  to  profit. 
The  words  '*  for  the  use  of  the  said  navigation,  but  to  or  for  no 
other  use  or  purpose  whatsoever,"  remain  in  the  Act  of  Parliament 
for  the  protection  of  the  vendors  of  the  land  and  those  who  claim 
under  them ;  the  land  having  been  compulsorily  sold  for  a  par- 
ticular purpose,  the  minerals  being  reserved,  and  valuable  rights 
and  easements  being  ^vested  in  the  owners  after  the  sale.  The 
authority  of  the  Legislature  obviates  the  difficulty  which  otherwise 
would  have  been  experienced  had  the  words  relied  upon  been 
merely  inserted  in  the  deed  of  conveyance,  as  such  restrictions 
might  have  been  considered  in  derogation  of  the  conveyance  in  fee 
simple,  and  unlike  covenants  which  may  run  with  the  land.  But 
the  statute  sufficiently  shows  under  what  qualifications  a  com- 
pulsory sale  of  the  land  was  enacted,  and  testifies  what  was  tLe 
real  contract  between  the  parties,  which  courts  of  justice  will  find 
means  to  enforce. 

(1)  Ante,  p.  018. 
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I  wish  it  to  be  understood  that  I  do  not  now  express  any  opinion      Bostock 
as  to  the  general  rights  of  a  Railway  Company,  or  any  other  Com-  noeth  Stap 
pany,  over  land  which  they  purchase  under  the  authority  of  an  Act    'SaJ^^^y^ 
of  Parliament.     My  opinion  is  confined  to  the  construction  of  the     Company. 
peculiar  Acts  of  Parliament  which  were  binding  on  the  Trent 
and  Mersey  Navigation  Company,  and  are  now  binding  on  the 
defendants. 

We  shall  certify  our  respective  opinions  to  the  Court  of 
Chancery,  this  being  the  last  instance  of  such  a  certificate  by 
common  law  Judges. 

The  following  certificate  was  afterwards  sent : 

''  The  Judges  who  heard  this  case  argued  are  Lord  Campbell, 
Mr.  Justice  Coleridge,  Mr.  Justice  Wightman,  and  Mr.  Justice  Erie. 

"  The  three  first  Judges  answer  the  two  questions  in  the 
negative,  and  the  last  in  the  affirmative,  for  the  reasons  by  them 
assigned  in  their  judgments. 

"  Campbell. 

"  j.  t.  colbbidgb. 
"Wm.  Wightman. 
W.  Erlb." 


BllOOK  V.   CHAPLIN.  im. 

(4  El.  &  Bl  835—843  ;  S.  C.  24  L.  J.  Q.  B.  188  ;  1  Jur.  N.  S.  590.)  Aprjn^. 

[This  was  a  case  raising  questions  under  the  5  &  6  Yict.  c.  116  (repealed  by 
24  &  25  yict.o.  134,  s.  230)  and  sects.  21  and  30  of  the  7  &  8  Yiot  c.  96  (repealed 
by  32  &  33  Yiot.  c.  83,  s.  20),  now  obsolete.] 
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Action  by  a  seaman  for  wages.  Pleas :  Never  indebted,  and  Payment 
into  Court. 

It  appeared  that  plaintiff  had  signed  articles  to  serve  at  7/.  a  month,  on 
a  seeking  voyage  to  the  Pacific  Ocean  and  back,  till  the  ship's  return  to  the 
United  Kingdom  or  for  a  term  of  three  years.  The  captain  was  sent  home 
from  Monte  Yideo  by  a  naval  Court  constituted  under  the  Mercantile 
Marine  Act,  1850,  to  be  tried  for  shooting  one  of  the  crew.  Plaintiff  was 
sent  home,  by  the  Court,  from  the  same  place,  as  witness  against  him,  and 
attended  the  trial  in  this  country.  When  the  trial  was  over,  the  ship  was 
in  the  Pacific,  and  plaintiff  could  not  practically  retiun.    The  payment  into 

(1)  Cited,  Cross  v.  Hyne  (1868)  18  L.  T,  476.    See  Merchant  Shipping  Act 
18M,  s.  689 
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Melville  Court  covered  the  wages  up  to  the  tune  when  the  plaintiff  left  the  Bhip  in 

t^.  obedience  to  the  order  of  the  naval  Court.    The  plaintiff  claimed  further 

De  Wolp.  wages  up  to  the  time  when  the  trial  terminated  : 

Held,  that  he  was  not  entitled  to  any  wages  after  he  left  the  ship. 

Action  "for  money  payable  by  the  defendant  to  the  plaintiff  for 

wages  due  and  payable  by  the  defendant  to  the  plaintiff  as  a  hired 

mariner  and  ship's  carpenter  of  and  belonging  to  a  certain  ship 

or  vessel  of  the  defendant,  under  and  by  virtue  of  a  certain  hiring 

by  the  defendant  of    the  plaintiff  as  such  mariner  and  ship's 

carpenter/'  for  work  and  labour,  and  on  accounts  stated. 

Pleas  (except  as  to  182.  Sa.,  which  was  paid  into  Court) :  1.  Never 

indebted.    2.  Payment.    3.  Setoff.    4.  That  plaintiff 's  claim  (except 

as  aforesaid)   is  made  in   respect  of  a  hiring    of   the   plaintiff, 

and  the  wages  claimed  in  respect  of  such  hiring,  as  mariner  and 

carpenter  on  a  voyage  on  board  a  certain  foreign  going  ship ;  that 

in  the  course  of  the  said  voyage  complaint  was  made  to  one  of  her 

Majesty's  consuls  at  a  foreign  port  of  an  offence  alleged  to  have 

been  committed  by  the  master  of  the  ship ;  and  the  said  consul,  in 

pursuance  of  the  statute  in  that  behalf,  and  having  power  and 

jurisdiction  so  to  do,  caused  the  said  master  to  be  conveyed  to 

England  under  restraint  to  be  there  proceeded  against  in  respect  of 

the  matter  aforesaid  according  to  law;  and  the  said  consul,  then 

[  *84o  ]       having  jurisdiction  and  power  so  to  do,  caused  ^plaintiff  to  leave 

the  said  ship  and  cease  from  the  said  voyage,  and  proceed  to 

England  as  a  witness  in  the  matter  aforesaid;  or    the   plaintiff 

voluntarily  left  the  said  ship  and  ceased  from  the  said  voyage,  and 

the  defendant  did  not  discharge  the  plaintiff;  and  that  no  part  of 

the  said  claim  (except  as  in  the  introductory  part  of  this  plea  is 

excepted)  ever  was  earned  by  or  became  payable  to  plaintiff;  and 

the  plaintiff,  after  quitting  the  said  ship  and  ceasing  from  the  said 

voyagft,  did  not  return  to  the  said  ship  or  voyage,  or  render  any 

further  services  to  defendant ;  and  defendant  never  assented  or 

agreed  that  any  wages  or  sum  part  of  the  said  claim  (except  as 

aforesaid)   should  become  due  or  be  paid  to  the  [plaintiff  after 

quitting  the  said  ship  as  aforesaid. 

Issue  was  taken  on  these  pleas. 

On  the  trial,  before  Gresswell,  J.,  at  the  last  Liverpool  Assizes, 
the  only  witness  called  was  the  plaintiff.  By  his  evidence  it 
appeared  that  the  defendant  was  owner  of  the  ship  Lady  Klma 
Bnice,  and  that  plaintiff  signed  articles,  in  the  ordinary  form,  to 
serve  as  carpenter  on  board  her,  at  11.  per  month,  on  a  voyage 
"  from  Liverpool  to  St.  John,  thence  to  Valparaiso  and  places  on 
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the  west  coast  of  America,  Pacific  Ocean,  or  wherever  freight  may     Melville 

oflfer,  with  liberty  to  call  at  a  port  for  orders,  and  until  her  return     d^  wolp. 

to  a  final  port  of  discharge  in  the  United  Kingdom,  or  for  a  term 

not  to  exceed  three  years."     The  ship  sailed  on  her  voyage  in 

November,   1853.     On  the  4th  April,  1854,  on  the  high  seas,  the 

captain  shot  one  of  the  crew.    At  the  next  port  which  they  made, 

being  Monte  Video,  the  captain  went  ashore,  and  was  detained. 

Shortly  afterwards  the  plaintiff  and  others  of  the  crew  were  taken 

ashore,  and  found  a  Court  ^sitting,  composed  of  the  British  consul,       [  *846  ] 

a  naval  captain,  and  a  merchant  captain.     The  captain  of  the  Lady 

Elma  Brace  was  in  charge  before  this  Court.    The  plaintiff,  amongst 

others,  was  examined  upon  oath  by  the  consul ;  his  deposition  was 

written  down  by  the  consul  and  signed  by  himself :  and  he  was 

told  by  the  consul  that  he  must  go  to  England  as  a  witness.    A 

new   captain   was  appointed  to  command  the  Lady  Elma  Bruce. 

The  former  captain,   the  plaintiff  and  the  other  witnesses  came 

home  to  Southampton  in  a  steamer ;  the  captain  was  tried  at  the 

Winchester  Summer  Assizes  in  July,  1854,  and  was  acquitted,  the 

plaintiff  being  one  of  the  witnesses  against  him.    The  plaintiff  then 

applied  at  the  defendant's  office  for  his  wages,  and  was  told  he 

should  be  paid  up  to  the  day  he  left  the  ship  at  Monte  Video,  but 

that  he  must  apply  to  the  Government  for  anything  after  that  day. 

The  plaintiff  wrote  to  Lord  Palmerston,  then  Home  Secretary,  and 

received  an  answer  to  the  effect  that  the  dispute  between  him  and 

his  owners  must  be  settled  at  law,  and  that  Government  would  do 

nothing.    The  plaintiff  took  this  letter  to  the  defendant's  office, 

at  Liverpool,  and  gave  it  to  the  defendant,  who  threw  it  on  the 

ground  and  ordered  the  plaintiff  out  of  his  office,  without  saying 

anything  more.    The  plaintiff  then  commenced  this  action  on  the 

22nd  August,  1854.    The  money  paid  into  Court,  together  with 

some  undisputed  payments  and  set-off,  discharged  the  wages  at 

the  rate  of  72.  a  month  up  to  the  day  the  plaintiff  left  Monte 

Video. 

The  learned  Judge  directed  a  nonsuit,  but  reserved  leave  to  move 
to  enter  a  verdict  for  162.,  if  the  plaintiff  was  entitled  to  wages  from 
the  day  of  the  plaintiff's  ^leaving  Monte  Video  till  the  issuing  of  the  r  *847  ] 
writ.  The  defendant's  counsel  added  to  the  facts  above  stated  that 
the  ship  had  not  yet  returned  from  her  voyage,  and  that  he  had 
been  obliged  to  hire  other  seamen  to  supply  the  places  of  the 
plaintiff  and  the  other  witnesses;  which  facts  were  admitted  on  the 
part  of  the  plaintiff. 
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Melville  Blackburn  now  moved  for  a  rule  nisi  according  to  the  leave 

1>E  Wolf.  reserved : 

The  4th  p'.ea  is  framed  on  the  supposition  that  the  plaintiff  was 
sent  home  as  a  witness  by  the  consul  acting  under  stat  7  &  8 
Vict.  c.  112,  ss.  59,  60 :  but  the  proof  was  that  he  was  sent  home 
by  a  naval  Court  constituted  under  sect.  82  of  the  Mercantile 
Marine  Act,  1850  (18  &  14  Vict.  c.  98),  and  exercising  this  power 
by  virtue  of  sect.  24  of  the  Mercantile  Marine  Act  Amendment  Act, 
1851  (14  &  16  Vict.  c.  96).  But  the  substantial  question  whether 
the  plaintiff  is  entitled  to  recover  is  no  doubt  raised  by  the  plea  of 
Never  indebted.  It  is  quite  true  that  the  defendant  has  lost  the 
benefit  of  the  plaintiff's  services  during  the  time  he  was  in  attend- 
ance as  a  witness  ;  but  that  is  not  the  plaintiff's  fault.  The  case  is 
analogous  to  that  of  Beale  v.  Thompson  (i),  where  the  seamen 
recovered  wages  during  the  period  they  were  kept  in  a  Bussian 
prison  in  the  interior  of  the  Bussian  territory. 

(Crompton,  J. :  In  that  case  the  seamen  returned  to  the  ship  and 
actually  served  out  the  voyage. 

LoBD  Campbell,  Ch.  J. :  It  was  only  an  embargo,  a  temporary 
suspension  of  the  contract  of  service.  Here  there  was,  without  any 
fault  on  either  side,  a  complete  dissolution  of  that  contract.) 

The  question  seems  to  be  whether  it  is  a  complete  dissolution  of 
the  contract.  In  the  ordinary  case  of  a  servant  attending  as  a 
I  ^^^^  ]  witness  at  ''^the  Assizes  in  obedience  to  a  stibpcena,  it  is  never 
supposed  that  he  forfeits  his  wages.  It  is  like  sickness  disabling 
the  seaman,  who  may  nevertheless  recover  his  wages :  Chandler  v. 
Orieves  (2). 

(Lord  Campbell,  Ch.  J. :  These  are  but  temporary  interruptions. 
The  servant  may  and  does  return  to  his  work  after  giving  evidence ; 
but  in  this  case  the  seaman  could  not  return  to  his  ship.) 

Practically  in  this  case  he  could  not,  as  it  was  in  the  Pacific  Ocean 
at  the  time :  and,  were  the  plaintiff  suing  for  being  discharged 
at  Liverpool,  that  would  reduce  the  damages  to  a  farthing ;  but  the 
law  must  be  the  same  with  regard  to  a  distant  voyage  and  to  a  near 
one.  The  greater  or  less  physical  difficulty  of  a  return  to  serve  can 
hardly  make  a  difference  on  legal  principle.    *     *     « 

Cur.  adv.  tmlt. 
(1)  7  E.  B.  626  (4  East.  646).  (2)  3  E.  R.  625  (2  H.  Bl.  606,  «.). 
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Lord  Campbell,  Ch .  J.,  on  a  subsequent  day  in  this  Term  (April  28th) ,     Melville 
delivered  judgment :  De  Wolf. 

We  are  of  opinion  in  this  case  that  the  nonsuit  was  right,  and 
that  no  rule  should  be  granted.  The  money  paid  into  Court 
covered  the  plaintiff's  demand  for  wages  during  the  whole  time 
that  he  had  served  on  board  the  *sbip  :  and  we  think  that,  upon  [  ♦849  l 
the  facts  proved,  the  shipowners  were  not  liable  to  pay  him  wages 
for  a  longer  period.  By  authority  of  the  British  Legislature  he 
was  then  separated  from  the  ship  at  a  foreign  port,  and  sent  to 
England,  without  any  reasonable  possibility  of  his  ever  being  able 
to  rejoin  the  ship  during  the  voyage  in  which  she  was  engaged. 
No  blame  is  to  be  imputed  to  him;  and  there  has  been  no  forfeiture 
of  wages ;  but  he  cannot  be  considered  as  having  earned  the  wages 
in  dispute.  After  he  was  sent  home  from  Monte  Video  to  England, 
he  neither  served  under  the  articles  actually  nor  constructively: 
and,  as  from  that  time  the  relation  of  employer  and  employed  could 
not  be  renewed  within  the  scope  of  the  original  hiring,  we  think 
that  the  contract  must  then  be  considered  as  dissolved  by  the 
supreme  authority  of  the  State,  which  is  binding  on  both  parties. 

It  is  worthy  of  remark  that,  if  the  plaintiff  had  remained  on 
board  the  ship,  he  could  not  have  maintained  the  action ;  for  when 
it  was  commenced  the  ship  had  not  completed  her  voyage.  Nothing 
that  passed  when  he  demanded  his  wages  at  Liverpool  can  be  con- 
sidered as  a  dismissal  from  the  service,  or  as  giving  him  any  right 
to  wages  pro  rata. 

We  are  certainly  bound  by  the  case  of  Beale  v.  Thompson  (i), 
which  was  so  much  relied  upon  by  the  plaintiff's  counsel;  and, 
indeed,  we  entirely  approve  of  that  decision ;  for  there  nothing  had 
occurred  to  dissolve  the  contract;  and  the  relation  constituted 
between  the  parties  when  the  ship's  articles  were  signed  might  well 
be  considered  as  enduring  till  the  return  of  the  ship  to  *England.  [  *8pO  ] 
The  ship  was  only  detained  under  an  embargo,  which  in  its  nature 
is  only  a  temporary  act ;  and  it  might  have  been  removed  at  any 
time  from  day  to  day.  When  an  embargoed  ship  is  released,  the 
adventure  is  to  be  prosecuted  as  if  the  delay  had  arisen  from  some 
mere  physical  impediment.  In  point  of  fact,  the  embargo  being 
removed  on  the  death  of  the  Emperor  Paul,  the  voyage  was 
resumed ;  and,  by  the  agency  of  the  plaintiff  serving  on  board  the 
ship  according  to  the  articles  he  had  signed,  the  adventure  was 
completed  and  freight  was  earned.    There  had  been  no  dissolution 

(I)  7  R.  R.  625  (4  East,  546). 
B.B. — ^VOL.  XCDC.  50 
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Mblyille     of  the  contract ;  and  there  was  no  difiScalty  in  supposing  that  the 

De  Wolf,     seaman  continued  in  the  service  of  the  owners  of  the  ship  during 

the  whole  period  for  which  the  wages  were  claimed. 

Then,  an  act  being  done  by  public  authority  which  rendered  any 

further  performance  of  the  contract  impossible,  we  think  that  the 

contract  was  dissolved.    It  then  became  necessary  for  the  master 

of  the  ship  to  hire  in  the  plaintiff's  place  another  seaman  to  whom 

wages  must  be  payable. 

It  is  possible  that  some  hardship  may  be  thrown  upon  the 

plaintiff  by  this  forcible  dissolution  of  the  contract :  but,  where  a 

seaman  is  sent  home  or  detained  under  the  Act  of   Parliament 

referred  to,  it  must  be  supposed  that  he  will  either  be  recompensed 

by  the  individual  who  seeks  to  obtain  his  attendance  as  a  witnessi 

or  that  the  Government  will  direct  his  expenses  to  be  defrayed,  and 

a  reasonable  sum  to  be  paid  to  him  for  his  loss  of  time,  while 

prevented  from  following  his  trade  that  he  may  assist  as  a  witness 

in  the  administration  of  criminal  justice. 

Rule  refased. 


1856.  GREAVES  V.   HUMFRIES. 

jLvfU  19 
^ *       (4  El.  &  BL  851—853;  S.  C.  nom.  Greaves  v.  Humphreys,  24  L.  J.  Q.  B.  190; 

[  851  ]  1  Jut.  N.  S.  473 ;  3  W.  R.  371 ;  25  L.  T.  O.  S.  52.) 

In  an  action  of  contract  against  two  defendants,  A.  and  B.,  A.  suffered 
judgment  by  default,  B.  pleaded  Never  indebted,  on  which  issue  was  joined. 
On  the  trial,  it  appeared  by  the  evidence  that  B.,  the  defendant  who  pleaded 
Never  indebted,  was  solely  liable,  A.,  the  defendant  who  had  allowed  judg- 
ment to  go  by  default,  not  being  a  contracting  party.  B.'s  counsel  claimed 
a  nonsuit.  The  Judge  oi'dered  the  record  to  be  amended,  by  striking  out 
the  name  of  the  defendant  A.,  and  directed  a  verdict  against  B.,  subject 
to  leave  to  move  to  enter  a  nonsuit,  if  the  Court  should  think  that  the 
amendment  ought  not  to  have  been  made  : 

Held,  that  the  amendment  was  properly  made ;  and  the  Court  refused 
a  rule. 

SuooBSTiON  on  the  record  that  the  wrii  had  been  issued  against 
both  defendants ;  that  the  defendant  George  Major  Humfries  did 
not  appear ;  and  that  judgment  by  default  ha^v^n  signed  against 
him  for  791. 17«.  lid.,  the  amount  indorsed  on  theVit.  Declaration 
against  the  other  defendant  John  Humfries  for  wor^Vid  labour. 

Plea  by  John  Humfries :  That  the  defendants  never  \t^e  indebted 
viodo  et  fomia.    Issue  thereon.  \ 

On  the  trial,  before  Cress  well,  J.,  at  the  last  Spring  A^SI^  ^^^ 
York,  it  appeared  that  the  action  was  brought  to  recover  the  1l!P^^ 
of  an  attorney's  bill  of  costs  in  an  action  brought  in  the  nant  ^^ 
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George  Major  Humfries  for  a  libel  on  him.    It  appeared,  however,      Gbeaves 

that  the  retainer  of  the  plaintiff  to  conduct  the  suit  was  from  the    humfries. 

defendant  John  Humfries  only,  George  Major  Humfries,  the  plaintiff 

in  that  action,  not  being  a  person  on  whose  credit  the  attorney 

chose  to  proceed.    On  this  being  proved,  the  defendant's  counsel 

claimed  a  nonsuit.    The  Judge  directed  the  record  to  be  amended 

by  striking  out  the  name  of  the  defendant  George  Major  Humfries, 

and  directed  a  verdict  for  the  plaintiff,  with  leave  to  move  to  enter 

a  nonsuit  if  the  Court  should  be  of  opinion  that  the  amendment 

ought  not  to  have  been  made. 

Atherton  now  moved  for  a  rule  to  show  cause  why  a  nonsuit  [  862] 
should  not  be  entered  pursuant  to  the  leave  reserved.  The  enact- 
ment which  was  supposed  to  give  the  Judge  power  to  strike  out  the 
name  of  George  Major  Humfries  is  sect.  87  (i)  of  the  Common 
Law  Procedure  Act,  1852  (16  &  16  Vict.  c.  76).  That  section 
enacts  that,  "  in  case  it  shall  appear  at  the  trial  of  any  action  on 
contract  that  there  has  been  a  misjoinder  of  defendants,  such  mis- 
joinder may  be  amended,  as  a  variance,  at  the  trial,  in  like  manner 
as  the  misjoinder  of  plaintiffs  has  been  hereinbefore  directed  to  be 
amended."  That  refers  to  sect.  85,  in  which  it  is  provided  that  a 
misjoinder  of  plaintiffs  may  be  amended,  as  nearly  as  may  be,  in 
the  same  manner  as  variances  are  amendable  under  stat.  8  &  4 
Will.  lY.  c.  42.  But  here  the  judgment  has  been  signed  against 
the  defendant  George  Major  Humfries ;  and  the  amendment  will 
make  the  record  inconsistent. 

(Lord  Campbell,  Ch.  J. :  If  the  name  of  George  Major  Humfries 
is  struck  out,  the  judgment  against  him  is  struck  out  also.) 

That  would  in  effect  be,  not  amending  a  variance,  but  putting  an 
end  to  a  step  in  the  cause.  There  is  no  power  to  get  rid  of  the 
judgment. 

(Crompton,  J. :  The  objection  on  which  you  claimed  a  nonsuit 
was  that  there  was  a  variance  between  the  description  of  the 
contract,  which  was  laid  to  be  with  two,  and  that  proved,  which  was 
with  one.  Why  should  there  not  be  an  amendment  of  any  variance 
after  a  judgment  by  default,  or  a  judgment  on  demurrer  on  the 
same  plea  ?  You  assume  that  it  is  impossible  to  do  this,  because 
it  gets  rid  of  the  effect  of  the  judgment :  but  why  should  not  the 
effect  of  the  judgment  be  got  rid  of?) 
(1)  Bepealed,  46  &  47  Vict.  c.  49,  8.  3.  See  now  B.  S.  C,  Order  XYL,  r.  11. 
1^.  50—2 
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Greaves     Lord  Campbell,  Ch.  J.  : 

r. 

HuMPBiEs.  I  am  of  opinion  that  there  *8hould  be  no  rule  in  this  case.  The 
[  'sss  ]  statutes  giving  the  power  of  amendment  are  most  salutary  remedial 
statutes,  and  ought  to  receive  a  liberal  or,  at  all  events,  a  fair 
construction.  I  think  that  the  name  of  this  defendant  was 
properly  struck  out;  and,  when  the  name  was  struck  out,  the 
judgment  and  every  thing  dependent  on  that  name  became  as  if  it 
never  had  existed. 

(WiOHTMAN,  J.  had  left  the  Court.) 

Erle,  J. : 

But  for  the  judgment  by  default  it  is  not  disputed  that  the  name 
of  George  Major  Humfries  ought  to  have  been  struck  out ;  and  the 
judgment  by  default  may  be  got  rid  of  for  any  reason  making  it 
just  to  do  so. 

Crompton,  J. : 

There  can  be  no  doubt  that  this  case  is  within  the  enacting  part 
of  sect.  87  (1),  by  which  a  misjoinder  may  be  amended,  as  a 
variance,  at  the  trial.  I  find  no  words  expressing  a  restriction  in 
cases  where  there  has  been  a  judgment  by  default.  We  should  not 
introduce  into  the  statute  a  restriction  which  the  Legislature  have 
not  expressed,  and  which,  I  believe,  they  never  contemplated. 

Atherton  took  nothing  by  his  motion. 


1855. 


[854] 


KITSON  V.   JULIAN. 

April  20.       (4  Ki.  &  Bl.  854—859  ;  S.  C.  24  L.  J.  Q.  B.  202  ;  1  Jur.  N.  S.  754 ;  3  W.  E. 

371 ;  25  L.  T.  0.  S.  264.) 

Defendants,  J.  and  S.,  gave  a  joint  and  several  bond  to  plaintiff;  the 
condition  whereof  recited  that  J.  had  been  appointed  clerk  to  plaintiff,  and 
that,  upon  such  appointment  being  made,  it  was  agreed  that  J.,  and  S.  as 
surety  for  J.,  should  enter  into  the  bond  for  the  due  execution  of  his  said 
office  ;  and  the  condition  was  declared  to  be  that,  if  J.  should,  *'  from  time 
to  time  and  at  all  times,  so  long  as  he  shall  continue  to  hold  the  said  office 
or  employment,"  duly  account  for  and  pay  to  plaintiff  all  sums  of  money 
received  by  him  '*  by  vii'tue  or  in  execution  of  his  said  office,"  and  account 
for  and  deliver  to  plaintiff  all  books  and  things  '*  which  shall,  at  any  time 
or  times,  be  received  by  or  come  to  his  hands  by  virtue  or  in  execution  of 
his  said  office  or  employment,"  and  should  **  at  all  times  "  regularly  keep 
accounts  of  such  sums,  books,  Ac,  and  should  "  faithfully  and  diligently,  in 
all  respects,  demean  and  conduct  himself  in  the  said  office  or  employmenti 

(1)  See  note  (1),  ante,  p.  787. 
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and  in  all  matters  and  thiugs  relating  to  or  concerning  the  same,"  the  bond        Kitson 
should  be  void.  ^  ^' 

Plaintiff  declared  on  the  bond  against  defendants  J.  and  S.     Plea  (after  ^ 

setting  out  the  condition) :  That  the  appointment  of  J.  to  the  said  oftice  and 
employment  was  for  one  year,  from  &c.  to  i&c.  and  no  longer  ;  and  that  J. 
did  well  and  truly  observe,  perform,  &c.,  all  the  articles  &c.  in  the  condition 
specified.  Beplication :  That  J.,  with  the  assent  of  defendants  and  plaintiff, 
remained  in  the  said  o^ce  and  employment  after  the  expiration  of  the  year 
for  a  long  period,  and,  during  such  last  mentioned  period,  and  before  the 
commencement  of  the  suit,  omitted  to  account  &c.  for  sums  received  by  him 
*' under  and  by  virtue  and  in  execution  of  his  said  office  during  such 
period."     On  demurrer  to  the  replication  :  Held : 

That  the  allegation  in  the  plea,  as  to  the  time  for  which  J.  was  in  fact 
appointed,  had  the  same  effect  as  if  the  period  of  the  appointment  were 
recited  in  the  condition. 

That  the  plea  showed  a  good  defence,  the  liability  of  defendants  on  the 
bond  not  extending  beyond  the  specified  year. 

That  the  replication  did  not  answer  the  plea,  for  that  it  did  not  show  more 
than  a  fresh  appointment  by  parol,  which  would  not  be  comprehended  in 
the  condition  of  the  bond. 

The  declaration  alleged  that  defendants  and  Bobert  Stark,  since 
deceased,  on  12th  April,  1850,  by  writing  obligatory,  sealed  &c., 
acknowledged  themselves  to  be  jointly  and  severally  bound  to 
plaintiff  in  the  penal  sum  of  400?.    Breach  :  Non-payment. 

The  plea  set  out  the  bond  and  condition :  the  latter  was  as 
follows.  ^*  Whereas  the  said  Edward  Banks  Julian  has  been 
appointed  clerk  to  the  Torquay  Gas  Company,  and  superintendent 
and  inspector  of  the  works  and  property  of  the  said  Company,  and, 
upon  such  appointment  being  made,  it  was  stipulated  and  agreed 
that  he  the  said  E.  B.  Julian,  and  his  said  co-obligors  as  sureties 
for  him,  should  enter  into  such  bond  *or  obligation  for  the  due  [•^oa] 
execution  of  his  said  office  as  is  above  written ;  and  it  has  been 
agreed  that  the  said  bond  or  obligation  shall  be  made  and  given  to 
the  said  William  Kitson  in  trust  for  the  said  Company :  Now  the 
condition  of  the  above  written  bond  or  obligation  is  such  that,  if 
the  said  E.  B.  Julian  do  and  shall,  from  time  to  time  and  at  all 
times,  so  long  as  he  shall  continue  to  hold  the  said  office  or  employ- 
ment, duly,  faithfully  and  punctually  account  for  and  pay  over  to 
the  said  W.  Kitson  all  and  every  sum  and  sums  of  money  which 
shall  be  received  or  collected  by  him,  the  said  E.  B.  Julian,  by 
virtue  or  in  execution  of  his  said  office  or  employment,  and  do  and 
shall  account  for  and  deliver  over  to  the  said  William  Kitson  all 
and  every  the  books,  papers,  accounts,  goods,  chattels,  matters  and 
things  which  shall,  at  any  time  or  times,  be  received  by  or  come  to 
his  hands  by  virtue  or  in  execution  of  his  said  office  or  employ- 
ment, and  do  and  shall,  at  all  times,  regularly  and  fairly  keep,  and, 
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KiTsoN       when  thereunto  required,  transcribe  and  deliver  to  the  said  William 

ft 

Julian.  Kitson,  a  just  and  true  account  in  writing  of  all  such  sum  and 
sums  of  money,  books,  papers,  accounts,  goods,  chattels,  matters 
•  and  things,  and  do  and  shall  faithfully  and  diligently,  in  all 
respects,  demean  and  conduct  himself  in  the  said  office  or  employ- 
ment, and  in  all  matters  and  things  relating  to  or  concerning  the 
same,  then  this  obligation  shall  be  void,  or  otherwise  shall  remain 
in  full  force  and  virtue.'*  Averment :  that  the  appointment  of  the 
defendant  E.  B.  Julian  to  the  office  and  employment  in  the  said 
condition  mentioned  was  an  appointment  of  him  to  the  said  office 
and  employment  for  one  year  from  Lady  Day  in  the  year  of  our 
Lord  1850,  and  no  longer ;  and  that  he,  the  defendant  £.  B.  Julian, 

[*8B6]  did  *well  and  truly  observe,  perform,  fulfil  and  keep  all  and 
singular  the  articles,  clauses,  payments,  conditions  and  agreements 
in  the  said  condition  of  the  said  writing  obligatory  specified,  com- 
prised and  contained,  in  all  things  therein  contained  on  his  part 
and  behalf  to  be  observed,  performed,  fulfilled  and  kept,  according 
to  the  true  intent  and  meaning  of  the  said  condition. 

Beplication.  That  he,  the  said  E.  B.  Julian,  by  and  with  the 
assent  of  the  defendants  and  the  said  Company,  continued  and 
remained  in  the  said  office  and  employment  after  the  expiration  of 
the  year  in  the  said  plea  mentioned,  for  a  long  period  of  time ;  and, 
during  such  last  mentioned  period,  and  before  the  commencement 
of  this  suit,  omitted  and  neglected  to  account  for  and  pay  over  to 
the  said  W.  Kitson  divers  sums  of  money  which  had  been  received 
and  collected  by  him,  the  said  E.  B.  Julian,  under  and  by  virtue 
and  in  execution  of  his  said  office  during  such  period. 
Demurrer.    Joinder. 

Kemplay,  for  the  defendants  : 

The  question  is  whether,  on  this  bond,  the  liability  continues 
after  the  expiration  of  the  year  for  which  the  defendant  Julian  was 
appointed. 

(Lord  Campbell,  Ch.  J. :  It  does  not  appear  from  the  bond  or 
condition  that  the  appointment  was  for  a  year  only.) 

That  appears  afterwards  on  the  record,  as  in  The  Wardens  of  St. 
Saviour's,  Sottthwark,  v.  Bostock  (')  and  Hassell  v.  Long  (2).  A 
condition  for  the  performance  of  his  duty  by  a  deputy  postmaster 
BO  long  as  he  shall  continue  deputy  postmaster  was  held  to  be 
(1)  2  Bo8.  &  P.  N.  R.  175.  (2)  2  M.  &  S.  360. 
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restrained  by  a  recital,  in   the  condition,   that  the   party  was       kitson 
appointed  *for  the  term  of  six  months ;  and  the  obligor  was  held      Julian. 
not  liable  for  a  breach  committed  after  the  expiration  of  the  six       [  *857  ] 
months :  Lord  Arlington  v.  Merricke  (1).     *     *     The  principle  was 
also  acted  upon  in  Bamford  v.  lies  (2).     "  The  said  office,"  in  the 
condition  here,  is  confined  to  the  office  as  constituted  by  the  original 
appointment ;  that  is,  for  a  year.    ♦     *    * 

(Lord  Campbell,  Ch.  J. :  In  Mayor  of  Bertoick  v.  Oswald  (8)  the 
question  turned  much  upon  the  identity  of  the  office.) 

It  did  so :  but  it  will  be  found  that  the  principle  for  which  the 
defendant  now  contends  was  not  impugned:  the  condition  there 
provided  for  future  elections ;  and  the  only  question  was  whether 
the  office  had  been  so  altered  in  its  nature  by  a  change  of  the 
statute  law  as  to  destroy  the  identity.     *    ♦    * 

W.  S.  Cross,  contra  : 

In  several  of  the  cases  cited  it  appeared,  either  by  the  condition 
of  the  bond,  or  by  the  document  set  out,  that  the  appointment 
was  only  for  a  limited  time :  here  that  fact  is  only  introduced 
by  the  ^defendant's  plea.  *  *  It  seems  to  have  been  taken  for  [  «858  ] 
granted,  in  Bamford  v.  lies  (2),  that  if  the  nature  of  the  appoint- 
ment had  not  been  altered  the  liability  would  have  continued  after 
the  expiration  of  the  year.  But,  further,  the  replication  here 
shows  that  Julian  remained  in  the  office,  for  a  time  posterior  to 
the  expiration  of  the  year  and  including  the  time  of  the  breach, 
with  the  assent  of  both  defendants. 

(Grompton,  J. :  That  might  have  been  an  answer,  if  it  amounted 
to  a  traverse  of  the  plea:  but,  as  the  replication  is  framed,  we 
can  take  it  only  as  showing  a  reappointment.) 

The  replication  brings  the  case  within  the  words  of  the  condition  : 
it  alleges  a  continuance  in  the  said  office. 

Kemplay,  in  reply.    ♦     *     * 

Lord  Campbell,  Ch.  J. : 

The  liability  continues  after  the  expiration  of  the  year,  if  that 
was  the  intention  of  the  parties.    In  Loi*d  Arlington  v.  Meiricke  (i) 

(1)2  Saund.  411.  (3)  3  El,  &  BL  653. 

(2)  77  B,  B.  656  (3  Ex,  880). 
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KrrsoN  the  Court  seems  to  have  considered  that  the  parties  intended  other- 
JuLiAN.  ^8®'  Many  decisions  show  that,  when  the  principal  is  made  liable 
for  a  given  time  only,  the  liability  of  the  surety  is  confined  to  that 
time.  We  have  here  a  positive  averment  that  the  appointment  was 
[  *8^  1  for  one  *year  and  no  more.  The  condition  recites  the  appointment, 
the  extent  of  which  is  shown  by  the  plea :  and  we  mast  assume 
that  it  was  known  to  both  parties  what  that  extent  was. 

WlOHTHAN,  J. : 

Although  the  terms  in  which  the  surety  binds  himself  be  general, 
they  may  be  restrained.  If  here  the  condition  had  recited  that  the 
appointment  was  for  a  year  only,  that,  according  to  the  authorities, 
would  have  had  the  efifect  of  so  restraining  the  obligation.  But 
that  fact  is  supplied  by  the  plea,  which  makes  the  case  the  same  as 
if  the  fact  appeared  in  the  condition. 

Erle,  J. : 

I  feel  obliged  to  concur.  I  have  not  much  doubt  as  to  the  intention 
of  the  parties:  if  they  had  contemplated  a  liability  for  one  year 
only,  they  would  have  executed  a  separate  bond  every  year.  But 
parties  who  take  such  bonds  must  use  the  precaution  of  inserting 
the  extent  of  liability  intended,  whether  for  a  single  year  or  for  any 
subsequent  employment. 

Crompton,  J. : 

I  think  the  principle  shown  by  the  cases  is  a  sound  one.  The 
obligors  say,  here  is  an  agreement  for  a  year,  and  we  will  be  bound 
for  its  proper  fulfilment.  The  replication  indeed  sets  up  a  con- 
tinuance of  the  liability  with  the  assent  of  the  defendants :  but  that 

is  only  a  parol  agreement. 

Judgment  for  defendants. 

KEG.   V.   PRATT  (1). 

(4  El.  &  Bl.  860—869 ;  S.  C.  3  C.  L.  R.  686 ;  24  L.  J.  M.  O.  113  ;  1  Jur.  N.  S, 
[  860  ]  681 ;  1  Dear.  0.  C.  502  ;  3  W.  R.  372 ;  25  L.  T.  O.  S.  65.) 

P.  was  in  the  day  time  on  a  public  road,' carrying  a  gun  and  aocompaiiied 

by  a  dog.    The  land  on  both  sides  of  the  i-oad  was  the  property  of  B.,  who 

was  also  lord  of  the  manor  ;  and  on  one  side  of  the  road  was  a  cover  in  the 

actual  occupation  of  B.    P.  waved  his  hand  to  the  dog,  which  entered  the 

(1)  Cited,    8t,  Mary,  Neivingtm    v.      AlJen  v.  Flood  [1898]  A.  C.  1,  20.  67 

Jacobs  (1871)  L.  R.  7   Q..  B.  47,  54,      L.  J.  Q.  B.  119,  77  L.  T.  717;  ^iVi- 

41    li.  J.  M.  C.  72,    25    L.  T.   800  ;      man  v.  Mahty  [1900]  1  Q.  B.  752,  759, 

Harrison  v.   Rutland  [1893]  1  Q.  B.      63  L.  J.  Q.  B.  511,  82  L.  T.  321. 

142,  62  L.  J.  Q.  B.  117,  68  L.  T.  35; 
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cover ;  a  pheasant  flew  out  across  the  road  ;  and  P.,  being  on  the  road,  fired  Keu. 

at  it,  and  missed  it.    P.  was  convicted  by  two  justices,  under  the  Game         ^   ^« 
Act,  1831  (1  &  2  Will.  IV.  c.  32),  s.  30,  of  committing  a  trespass,  by  being,        ^^k^tt. 
in  the  day  time,  on  land  in  the  occupation  of  B.  in  search  of  game.     On 
appeal,  a  case  was  reserved  in  which  the  question  for  this  Court  was. 
Whether  the  evidence  supported  the  conviction : 

Held,  by  the  whole  Court,  that  the  road  was  land  in  the  occupation  of  B., 
subject  to  the  right  of  way  in  the  pu))lic  ;  and  that  there  was  evidence  that 
P.  was  not  on  the  road  in  exercise  of  the  right  of  way,  but  for  another 
purpose,  namely  in  search  of  game,  and  so  was  a  trespasser ;  which  was 
sufficient  to  support  the  conviction. 

Held  also,  by  Lord  Campbell,  Ch.  J.  and  Crompton,  J.,  that  the  sending 
in  the  dog  into  the  cover,  though  a  trespass  by  P.,  would  not  by  itself 
justify  a  conviction,  the  statute  requiring  a  personal  trespass. 

On  appeal  against  a  conviction  under  stat.  1  &  2  Will.  lY.  c.  82, 
e.  80,  the  Sessions  stated  a  case  for  the  opinion  of  this  Court.     The 
case  set  out  the  conviction,  of  which  the  material  parts  were  as 
follows : 
Berkshire,  [Be  it  remembered  that,  on  &c.,  at  &c.,  Thomas  Pratt, 

to  wit.  )of,  Ac.,  is  convicted  before  the  undersigned,  two  of 
her  Majesty's  justices  of  the  peace  in  and  for  the  said  county,  for 
that  the  said  Thomas  Pratt  did,  on  11th  October,  a.d.  1854,  at  &c., 
unlawfully  commit  a  certain  trespass  by  being  in  the  day  time  of 
the  same  day  upon  a  certain  piece  of  land  in  the  possession  and 
occupation  of  George  Bowyer,  there,  then  and  there  in  search  of 
game,  contrary  to  the  statute  in  such  case  made  and  provided. 
And  we  do  adjudge  that  the  said  Thomas  Pratt  shall  for  the  said 
offence  forfeit  the  sum  of  12.  <&c. 

The  appeal  came  on  for  hearing  before  the  justices  assembled  at 
the  General  Quarter  Sessions  of  the  peace,  in  and  for  the  county  of 
Berks,  on  the  2nd  of  January,  1855 ;  when,  in  support  of  the  said 
conviction,  it  was  proved  by  the  said  respondents  that  the  appellant 
♦Thomas  Pratt,  on  the  11th  of  October,  1864,  about  four  o'clock  in  [  *86i  j 
the  afternoon,  was  on  a  public  highway  in  the  parish  of  Badley, 
carrying  a  gun,  and  accompanied  by  a  dog ;  that  the  appellant 
waved  his  hand  to  the  dog,  and  the  dog  entered  the  cover  or 
plantation  on  one  side  of  the  highway  (which  cover  or  plantation  is 
in  actual  possession  and  occupation  of  George  Bowyer,  Esquire) : 
after  which  a  pheasant  rose  and  flew  across  the  said  highway ;  and 
the  defendant,  then  being  on  the  said  highway,  fired  at  the  said 
pheasant  so  crossing  the  said  highway  twice,  but  did  not  kill  it. 
The  said  highway  is  a  common  public  road  leading  from  Badley  to 
Sunningwell,  in  the  county  of  Berks ;  and  George  Bowyer,  Esquire, 
is  the  owner  of  the  land  on  each  side  of  the  highway,  and  also  the 
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Rko.  lord  of  the  manor.  The  land  on  one  side  of  the  highway  is  let  by 
Pratt.  the  said  George  Bowyer  to  one  Stephen  Mundy,  who  occupies  it  as 
a  yearly  tenant ;  but  the  said  George  Bowyer  has  reserved  to  himself 
the  right  of  entering  thereon  at  all  times  for  the  purpose  of  killing 
game.  Upon  hearing  of  the  appeal,  it  was  contended,  by  the 
appellant's  counsel,  that  the  evidence  did  not  support  the  con- 
viction, inasmuch  as  the  appellant  was  on  the  highway  at  the  time 
of  the  alleged  trespass. 

By  consent  of  the  parties,  and  under  the  order  of  Mr.  Justice 
Coleridge  (the  further  hearing  of  the  appeal  having  been  adjourned 
by  the  said  justices),  this  case  is  now  stated :  and  the  question  on 
which  the  opinion  of  the  Court  is  requested  is.  Whether  the  said 
conviction  is  supported  in  law  by  the  evidence  adduced  on  the  part 
of  the  respondents  as  above  set  out. 

Cairingtottf  in  support  of  the  conviction : 

The  evidence  shows  that  Pratt,  being  in  person  on  land  the 
[  ♦862  1  property  of  ♦Bowyer,  though  subject  to  the  public  right  of  way, 
fired  at  a  pheasant  which  had  been  driven  by  his  dog  out  of  the 
adjoining  cover,  also  the  property  of  Bowyer.  It  can  hardly  there- 
fore be  denied  that  there  was  evidence  that  Pratt  was  in  pursuit  of 
game  on  Bowyer's  land.  It  will  be  said  that  he  was  on  the  road, 
where  he  had  a  right  to  be.  But,  though  the  public  have  a  right 
to  be  on  a  highway  for  the  purpose  of  transit,  any  other  use  of  it  is 
a  trespass  against  the  owner  of  the  soil ;  DovaaUm  v.  Pat^  (l), 
Goodtitle  d.  Chester  v.  Alker{^.  Supposing  that  not  to  be  a 
sufficient  ground  for  supporting  the  conviction,  the  sending  of  the 
dog  into  the  cover  was  a  breaking  and  entering  by  his  master :  Hill 
V.  Walker  (s). 

(Lord  Campbell,  Ch.  J. :  There  is  no  doubt  that  sending  the  dog 
into  the  close  was  a  trespass.  The  question  on  this  part  of  the  case 
is  whether  it  was  an  oflfence  within  this  Act,  a  trespass  by  "  entering 
or  being  "  on  the  land.) 

It  certainly  was  an  entering  on  the  land :  and  the  word  "  being  '*  in 
the  Act  is  synonymous  with  entering:  Rex  v.  MeUor(4).  There 
Taunton,  J.  asks :  "  How  can  a  man  enter  upon  land,  without  being 
upon  it?" 

(1)  3  E.  B.  497  (2  H.  Bl.  527).  (3)  Peake's  Ad.  Cb.  234. 

(2)  1  Burr.  133.  (4)  2  Dowl.  P.  C.  173. 
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(Crompton,  J. :  The  facts  of  the  present  case  appear  to  afford  an         ueo. 
answer  to  that  question.)  Pratt. 

Dowdcswell,  coiitrd  : 

If  there  be  a  distinction  between  entering  and  being,  it  will  not 
support  this  conviction,  which  is  for  being  on  the  land.  It  is  clear 
that  Pratt  was  not  in  the  cover,  whether  the  entry  by  the  dog  was 
an  entry  by  Pratt  or  not.  But  this  Act  contemplates  a  *personal  t  *®^^  ^ 
entry,  or  a  personal  being,  otherwise  a  man  might  be  convicted  of 
many  offences  at  one  and  the  same  time ;  for  example,  if  he  sent 
out  a  pack  of  hounds. 

(Lord  Campbell,  Ch.  J. :  If  two  men  agree  to  go  into  a  field  to 
search  for  game,  and  one  goes  in  and  the  other  stays  outside  to  aid 
him,  are  they  not  both  guilty  ?  And,  if  so,  how  does  it  differ,  if, 
instead  of  a  human  confederate,  he  sends  in  a  dog  ?) 

The  human  confederate  commits  a  complete  offence :  he  enters  the 
close  and  is  there ;  and  probably  the  other,  being  a  party  to  the 
committing  of  that  offence  before  the  fact,  is  equally  guilty.  But 
the  dog  is  a  mere  instrument ;  and  there  is  therefore  no  complete 
offence  if  the  personal  entry  with  intent  to  search  for  game  is 
required.    *     *     * 

Caningtony  in  reply.     *     •     * 

Lord  Campbell,  Ch.  J. :  f  ^^*  ^ 

I  am  of  opinion  that  this  conviction  should  be  affirmed.  Stat. 
1  &  2  Will.  IV.  c.  82,  s.  80,  enacts  that,  if  any  person  "  shall 
commit  any  trespass  by  entering  or  being,  in  the  day  time,  upon 
any  land,  in  search  or  pursuit  of  game,"  he  may  be  convicted. 
And  then  follows  a  proviso  that  ''any  person  charged  with  any 
such  trespass  shall  be  at  liberty  to  prove,  by  way  of  defence,  any 
matter  which  would  have  been  a  defence  to  an  action  at  law  for  such 
trespass."  Such  being  the  enactment,  the  appellant  Pratt  is  convicted 
of  committing  a  trespass  by  being  in  the  day  time  on  land  in  the 
occupation  of  Mr.  Bowyer  :  the  facts  proved  in  evidence  are  stated : 
and  the  question  is  asked  of  us,  whether  they  support  the  conviction. 

After  considering  the  language  of  the  enactment,  I  think  that  the 
Legislature  contemplated  that  the  offender  must  personally  be  or 
enter  on  the  land.  Had  the  words  been  only  '*  commit  any  trespass 
on  land  in  pursuit  of  game,"  I  should  have  said  that  sending  a  dog 
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Hvii.  upon  the  land  was  within  the  meaning  of  the  words :  but,  when  I 
PrIVt.  find  the  words  are  "commit  any  trespass  by  entering  or  being" 
"  upon  any  land/*  I  think  that  the  construction  of  the  section  is 
that  there  must  be  a  personal  entering  and  being  on  the  land. 
Then  comes  the  question,  whether  there  was  evidence  to  support 
r  •^es  1  a  conviction  for  personally  being  on  the  land  of  Mr.  Bowyer  ♦in 
search  of  game :  and  I  think  there  was.  We  have  the  facts  stated, 
that  he  was  upon  the  highway  carrying  a  gun,  and  accompanied  by 
a  dog.  That  he  waved  his  hand  to  the  dog,  which  entered  the 
adjoining  cover ;  that  a  pheasant  rose ;  and  he,  being  on  the  high- 
way, fired  at  it,  but  missed  it ;  that  the  highway  is  a  public  road ; 
and  that  Mr.  Bowyer  is  owner  of  the  land  on  both  sides,  and  in  actual 
occupation  of  the  land  on  one  side  of  the  highway.  On  these  facts  I 
think  the  magistrates  were  perfectly  justified  in  concluding  that  Pratt 
was  trespassing  on  land  in  the  occupation  of  Mr.  Bowyer  in  search 
of  game.  He  was  beyond  all  controversy  on  land,  the  soil  and  freehold 
of  which  was  in  the  owner  of  the  adjoining  land,  that  is  Mr.  Bowyer. 
It  is  true  the  public  had  a  right  of  way  there :  but,  subject  to  that  right, 
the  soil  and  every  right  incident  to  the  ownership  of  the  soil  was  in 
Mr.  Bowyer.  The  road,  therefore,  must  be  considered  as  Mr.  Bo wyer's 
land.  Then  Pratt,  being  on  that  land,  was  undoubtedly  a  tres- 
passer if  he  went  there,  not  in  exercise  of  the  right  of  way,  but  for 
the  purpose  of  seeking  game  and  that  only.  If  he  did  go  there  for 
that  purpose  only,  he  committed  the  offence  named  in  the  Act ;  he 
trespassed  by  being  on  the  land  in  pursuit  of  game.  The  evidence 
of  his  being  there  for  that  purpose  is  ample.  He  waved  his  hand 
to  the  dog ;  the  dog  entered  the  cover  and  drove  out  a  pheasant ; 
and  Pratt  fired  at  it.  The  magistrates  are  fully  justified  in  drawing 
the  conclusion  that  he  went  there,  not  as  a  passenger  on  the  road, 
but  in  search  of  game. 

WiGHTMAN,  J.  : 

I  also  am  of  opinion  that  this  conviction  was  supported  by  evidence 
[  ♦86r»  ]      which  warranted  the  *  justices  in  coming  to  the  conclusion  which 
they  have  arrived  at. 

The  conviction  is  founded  on  stat.  1  &  2  Will.  IV.  c.  82,  s.  30,  by 
which  any  person  who  "  shall  commit  any  trespass  by  entering  or 
being,  in  the  day  time,  upon  any  land  in  search  of  or  pursuit  of 
game,"  shall,  on  conviction  thereof  before  a  justice  of  the  peace, 
forfeit  not  more  than  40«.  I  think  that  any  entering  or  being  on 
land  which  would  be  the  subject  of  an  action  of  trespass  at  common 
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law  is,  if  done  in  search  of,  or  pursuit  of,  game,  an  offence  within         Um. 
the  meaning  of  the  Act ;  and,  as  such,  is  cognizable  by  the  justices,       prItt. 
at  least  when  the  entering  or  being  is  personal,  which  is  all  that  it 
is  now  necessary  to.  decide. 

On  the  face  of  this  conviction,  the  justices  have  found  that  the 
appellant  did  commit  a  trespass  by  being  in  the  day  time  upon  a 
certain  piece  of  land  in  the  possession  and  occupation  of  George 
Bowyer  in  search  of  game.  The  evidence  shows  that  the  appellant 
was  personally  on  a  public  highway.  Bowyer  was  the  owner  of  the 
closes  on  each  side  of  that  highway,  and  lord  of  the  manor ;  and 
he  occupied  the  closes  on  one  side.  I  think  on  this  evidence  the 
justices  did  right  in  finding  that  he  was  occupier  of  the  highway 
itself,  as  far  as  a  highway  can  be  occupied ;  that  is,  subject  to  the 
easement  of  the  public.  Then,  being  there,  accompanied  by  a  dog 
and  carrying  a  gun,  the  appellant  waved  his  hand  to  the  dog ;  the 
dog  beat  the  adjoining  close ;  a  pheasant  rose ;  and  the  appellant, 
then  being  on  the  highway,  fired  at  it,  but  missed  it.  That  is  ample 
evidence  that  he  was  upon  the  highway  in  pursuit  of  game.  But  it 
is  said  that,  though  he  was  there  in  pursuit  of  *game,  he  could  not  [  *867  ] 
commit  a  trespass  within  the  meaning  of  this  Act,  because  the  spot 
was  a  highway  on  which  he  had  a  right  to  be.  But,  though  the 
public  have  a  right  to  pass  and  repass  on  land  which  is  a  highway, 
they  have  no  right  to  use  the  land  for  any  other  purpose  than  as 
a  highway ;  and  the  appellant  being  on  such  land  in  pursuit  of 
game  was,  prima  facie,  a  trespasser.  Stat.  1  &  2  Will.  IV.  c.  82, 
B.  80,  expressly  provides  ''  that  any  person  charged  with  any  such 
trespass  shall  be  at  liberty  to  prove,  by  way  of  defence,  any  matter 
which  would  have  been  a  defence  to  an  action  at  law  for  such 
trespass."  The  appellant  was  therefore  at  liberty  to  set  up  as  a 
defence  that  he  was  there  with  the  sole  purpose  of  using  the  high- 
way as  a  highway  ;  and  on  that  defence  the  justices  would  have  to 
decide,  as  a  matter  of  fact,  whether  he  was  or  was  not  so  using  the 
land.  It  does  not  appear  whether  he  set  up  such  a  defence :  but, 
if  he  did,  there  is  quite  enough  in  the  facts  stated  to  warrant  the 
justices  in  drawing  the  conclusion  that  he  was  there,  not  as  a 
passenger,  but  for  other  purposes. 

EniiE,  J. : 

The  material  question  of  law  is,  Whether  an  offence  within  this 
Act  can  be  committed  on  a  highway  ?  I  am  of  opinion  that  it  can. 
There  can  be  no  doubt,  in  fact,  that  Pratt  was  on  land,  and  that  he 
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Rbo.  was  in  search  of  game :  but  it  is  said  he  could  not  be  a  trespasser, 
Pratt.  because  it  was  a  highway.  But  I  take  it  to  be  clear  law  that,  if  in 
fact  a  man  be  on  land  where  the  public  have  a  right  to  pass  and 
repass,  not  for  the  purpose  of  passing  and  repassing,  but  for  other 
L  *S68  ]  and  different  purposes,  he  is  in  law  a  trespasser,  like  the  *cattle  in 
Dovastan  v.  Paipie  (l).  Then,  if  a  man  on  a  highway  may  in  point 
of  law  be  a  trespasser,  does  the  evidence  here  justify  the  oonclnsion 
that  Pratt  was  a  trespasser  in  fact  ?  I  think  that,  if  the  justices 
thought  Pratt  went  on  the  highway  to  look  out  for  and  fire  at  the 
game,  which  in  consequence  of  his  machinations  with  his  dog  he 
expected  to  pass  there,  they  were  justified  in  finding  that  he  was  a 
trespasser  by  being  on  that  land  in  search  of  game. 

Cbompton,  J. : 

Mr.  CariingUm  endeavoured  to  support  this  conviction  on  two 
grounds.    I  agree  with  my  Lord  in  thinking  that  he  failed  on  the 
first,  as  I  think  the  sending  in  of  the  dog  into  the  cover  was  not  a 
sufBicient  entry  within  the  meaning  of  this  Act    I  do  not  think  that 
the  Act  makes  every  entry,  which  would  be  the  subject  of  an  action 
at  common  law,  an  offence  if  done  in  pursuit  of  game ;  for  the 
words  "  by  entering  or  being "  seem  to  me  restrictive,  and  show 
that  a  bodily  presence  in  the  close  is  required :  and  this  seems  to 
me  borne  out  by  the  decisions  on  indictments  for  night  poaching. 
But,  on  the  other  ground,  I  find  it  stated  that  Bowyer  is  owner  of 
the  freehold  and  occupier  of  the  ground  on  one  side  of  the  road,  so 
that  he  must  be  taken  in  fact  to  occupy  the  road  subject  to  the  right 
of  way.    It  is  a  public  road ;  but  the  law  would  be  precisely  the 
same  if  it  were  a  public  footpath  going  through  the  cover.    Now,  I 
take  it  to  be  clear  law  that,  if  a  man  use  the  land  over  which  there 
is  a  light  of  way  for  any  purpose,  lawful  or  unlawful,  other  than 
[  ^869  ]      that  of  passing  *and  repassing,  he  is  a  trespasser.    I  doubted  for  a 
moment  whether  the  evidence  here  justified  the  conviction  for  being 
in  search  of  game  on  that  land  ;  for  he  probably  did  not  expect  to 
find  game  on  the  road  itself.    But  I  think  it  may  fairly  be  said  that 
a  man  is  in  search  of  game  on  the  road  if  he  is  looking  out  for 
game  which  he  expects  to  drive  over  it.    His  firing  at  the  pheasant 
was  evidence  to  justify  the  conclusion  that  this  was  so :  and  the 
justices  appear  to  have  drawn  that  conclusion. 

Conviction  affirmed. 
(I)  3  E.  E.  497  (2  H.  Bl.  527). 
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Ex    PARTE    NEWTON  (1).  1865. 

(4  EL  &  BI.  869—873  ;  S.  C.  24  U  J.  Q.  B.  246  ;  1  Jur.  N.  S.  591.)  ^J'^tlld. 

The  AUomey-Oeneral  having  refused  his  Jiat  for  a  writ  of  error  to  a         [  869  J 
defendant  convicted  of  a  misdemeanour : 

Held,  that,  in  a  proper  case,  the  Jiat  was  due  ex  dehito  juatiiioi ;  but  that 
the  Attorney-Oeneral  was  to  determine,  on  his  own  responsibility,  whether 
or  not  each  case  was  proper;  and  that  this  Court  could  not  review  his 
decision. 

J.  H.  HoDGSoy  moved  for  a  rule  nisi  to  order  the  Attorney- 
General  to  issue  his  fi(U  for  a  writ  of  error  in  a  case  of  Reg.  v. 
Newton,  in  which  the  defendant  had  been  convicted  at  the  Central 
,  Criminal  Court  on  an  indictment  for  an  assault.  The  intended 
ground  of  error  was,  that  the  offence  was  committed  out  of  the 
jurisdiction  of  the  Court.  The  Attorney-General,  having  heard 
the  application,  refused  the^a^ 

(Lord  Campbell,  Ch.  J. :  I  never  heard  of  such  an  order.  Is 
there  any  authority  for  it  ?) 

In  Rex  v.  Wilkes  (2),  where  the  whole  law  as  to  the  Jiat  for  a  writ 
of  error  in  a  criminal  case  was  much  considered,  Lord  Mansfibld 
says :  ''  In  a  misdemeanour,  if  there  be  probable  cause,  it  ought 
not  to  be  denied  :  this  Court  would  order  the  Attomey-General  to 
grant  his  Jiat" 

(LoBD  Campbell,  Ch.  J. :  If  on  further  search  you  can  find  any 
case  in  which  that  has  been  acted  upon,  you  may  renew  your 
application.) 

On  a  subsequent  day  (Monday,  April  28)   J.   H.  Hodgson       [  870  ] 
renewed  his  application  : 

No  case  has  been  found  in  which  a  mandamus  has  actually  gone 
to  the  Attorney-General:  but  the  cases  are  strong  that  in  misde- 
meanour  a  writ  of  error  is  ex  debito  justitite. 

(Lord  Campbell,  Ch.  J. :  Do  you  say  it  is,  as  a  matter  of  course, 
to  be  granted  in  all  cases,  or  only  to  be  granted  when  there  is 
sufficient  cause  ?) 

Only  when  there  is  probable  cause. 

(1)  See  In  re  Newton  (1855)  16  C.  B.      1122. 
97,   24   L.  J.  C.  P.  148,  3   C.  L.  E.  (2)  4  iiurr.  2527.  2551. 
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Kx  parte  (LoRD  Campbbll,  Ch.  J :  Who  is  to  determine  whether  there  is 

or  is  not  sufficient  probable  cause  in  any  case  ?) 

The  Attamey 'General  in  the  first  instance,  and  then  this  Court  as 
controlling  his  discretion. 

(Lord  Campbell,  Ch.  J. :  You  may  assume,  as  established  to  the 
satisfaction  of  this  Court,  that,  on  probable  cause  being  shown  to 
the  Attornet/'General,  the  defendant  is  entitled  ex  dehito  justitue  to 
hisjiat  What  you  have  to  establish  is  that  this  Court  has  juris- 
diction to  review  the  Attomey-GeneraVs  decision  as  to  whether 
there  is  probable  cause  or  not.) 

On  that  Lord  Mansfield's  authority  in  Rex  v.  Wilkes  (1)  is  express. 

Lord  Campbell,  Ch.  J. : 

If  I  were  to  consider  whether  or  not  the  Attorney-General  has 
exercised  a  sound  discretion  in  refusing  his  fiat  in  this  case,  I 
should  say  he  had  done  so.  I  should  say  that  it  would  be  an  abuse 
of  his  functions  if  he  granted  a  fixjtt  to  enable  the  defendant  to  take 
advantage  of  an  objection,  wholly  irrespective  of  the  merits,  and 
which  he  had  ample  opportunity  to  take  before  at  the  trial.  But  I 
do  not  form  my  judgment  on  the  merits  of  this  particular  case. 
[  *^7i  ]  I  am  clearly  of  opinion  that  this  Court  has  no  jurisdiction,  ^in  any 
case,  to  review  the  decision  of  the  Attomey-Gemral. 

I  completely  agree  in  thinking  that,  a  probable  cause  being 
shown,  the  Attcyrney -General,  ex  debito  justitia,  ought  to  grant  his 
fiat ;  but  he  is  to  exercise  what  is  in  the  nature  of  a  judicial  function. 
If  he  refused  to  hear  and  consider  the  application  for  a^^,  we 
should  compel  him  by  mandamtis  to  hear  and  consider  it;  but, 
when  he  has  heard  and  considered,  and  refused,  we  cannot  interfere* 
The  Attorney-GeJieral  may  be  made  responsible  in  Parliament.  If 
he  has  made  an  improper  decision  the  Crown  may  and,  if  properly 
advised,  will  dismiss  him  ;  but  we  cannot  review  his  decision.  No 
authority  has  been  cited,  nor  does  any  exist.  The  dictum  of  Lord 
Mansfield  in  Rex  v.  Wilkes  (i),  as  reported  in  Burrow,  seems  to 
lay  down  such  a  doctrine ;  but  I  may  say  of  that  as  Lord  Mansfibld 
himself  said  when  speaking  of  Sir  W.  Blackstone,  that  what  is 
reported  is  not  always  accurate :  and  I  very  much  doubt  if  Lord 
Mansfield  ever  did  say  what  is  contrary  to  all  that  is  to  be  found 
in  the  books.  If  the  Attorney-General  misexercises  his  discretion, 
the  subject  is  not  without  remedy ;  but  this  Court  cannot  interfere. 

(1)  4  Burr.  2561. 
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WlOHTMAN,   J.:  Ex  parte 

Newton. 
I  am  entirely  of  the  same  opinion.     If  the  Attorney-General  sees 

sufficient  groands  for  the  writ  of  error,  he  is  bound  to  grant  his  fiat 

ex  debito  justitifB,     But  it  is  a  judicial  act ;  he  is  judicially  to  decide 

if  there  be  sufficient  ground  ;  and  we  cannot  review  his  decision. 

I  also  agree  in  thinking  the  particular  objection  here  not  one 

which  ought  to  be  assisted. 

Erle,  J. :  [  872  ] 

We  are  asked  to  command  the  Attoiyiey-Oeneral  to  perform  his 
duty,  by  granting  B,^fiat  which  it  is  said  he  ought  ex  debito  justitia 
to  grant.  I  think  the  duty  cast  by  the  law  on  the  person  filling 
the  office  of  Attomey-Oeneral  is  to  consider  and  decide  in  each  case 
whether  the^a^  ought  to  be  granted.  If  it  be  made  to  appear  to 
him  that  it  ought  to  be  granted,  then,  ex  debito  justitice,  he  is  bound 
to  grant  it ;  if  it  be  made  to  appear  to  him  that  it  ought  not  to  be 
granted,  then,  ex  debito  juatitue,  he  is  bound  to  refuse  it ;  but  in 
either  case  his  discretion  is  supreme  and  final.  We  have  no 
authority  to  review  it  and  substitute  our  discretion  for  his.  No 
authority  has  been  cited  in  support  of  the  position.  What  is  said 
in  Hex  v.  Wilkes  (1)  is  but  a  dictum  irrelevant  to  that  decision,  and 
in  a  case  of  outlawry,  not  of  misdemeanour. 

If  the  Attorney 'General  wishes,  for  his  private  satisfaction,  to 
know  how,  supposing  that  this  Court  had  the  supreme  jurisdiction 
which  he  has,  we  should  have  exercised  our  jurisdiction,  I,  for  one, 
have  no  objection  to  say  that  I  should  have  done  as  he  did,  and 
refused  the^^ 

Grohpton,  J. : 

The  Attorney-General  has  exercised  his  discretion :  and  I  think 
it  clear  that  by  the  law  the  exercise  of  this  branch  of  the  preroga- 
tive is  confided  to  him,  and  that  we  should  trench  upon  his  duty  if 
we  interfered  with  the  exercise  of  his  discretion.  No  authority  for 
doing  so  has  been  cited  except  the  dictum  in  Burrow ;  and  against 
that  there  is  to  be  set  the  complete  absence  of  precedents,  though 
there  must  have  *been  many  cases  in  which  defendants  were  [  *®73  ] 
dissatisfied  at  the  refusal  oi  fiats.  We  should  not  therefore  in  any 
case  interfere.  But,  as  at  present  advised,  I  think  the  Attomey- 
Oeneral  would  have  done  wrong  had  he  granted  this  fiat. 

J.  H.  Hodgson  took  notliing  by  his  motion. 

'.  •  (1)  4  Burr.  2551. 
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ScHiLizzi     and  the  river  Danube,  with  the  view  of  making  a  profit  by  sub- 

Derby.  chartering  the  vessels  to  other  persons  through  their  ngents  at  the 
ports  of  loading.  The  defendants  are  the  trustees  of  a  Company 
>called  the  Plymouth  General  Shipping  Company,  who  are  the 
owners  of  a  vessel  called  the  Magnolia.  On  19th  August,  1853, 
plaintiffs  and  defendants  entered  into  a  charter-party,  which,  as  far 
as  it  is  set  out,  is  correctly  set  out  in  the  declaration.    After  the 

[  *876  ]  charter-party  was  made,  *the  Magnolia  sailed  from  London,  in 
ballast,  on  her  voyage  to  the  river  Danube;  but  she  had  only 
sufficient  ballast  to  keep  her  seaworthy  for  the  voyage,  and  drew 
ten  feet  water  on  an  even  keel.   She  put  into  Buyukdere  in  October, 

[  877  ]  1858,  *  *  where  she  was  necessarily  detained  by  contrary  winds, 
and  by  reason  of  not  being  able  to  obtain  a  steam  boat  until 
29th  October,  1853,  when  she  proceeded  on  her  voyage  to  Galatz : 
and,  on  the  5th  November,  1853,  she  arrived  off  Soulina,  the  entrance 
of  the  river  Danube,  still  drawing  ten  feet  water  on  an  even  keel. 
There  is  not  any  dispute  that  up  to  this  time  (5th  November)  the 
Magnolia  had  performed  the  outward  voyage  with  all  dispatch. 

There  is  a  bar  at  the  Soulina  mouth  of  the  Danube.  The  depth 
of  water  upon  it  varies.  It  usually  exceeds  ten  feet.  During  the 
summer  and  autumn  of  1858  and  down  to  11th  December,  1853,  it 
was  unusually  low,  never  exceeding  eight  feet  two  inches.  When 
the  Magnolia  arrived,  there  was  only  eight  feet  water  on  the  bar : 
and  the  Magnolia,  which  could  not  cross  the  bar  at  that  season  of 
the  year  with  safety  when  there  was  less  than  ten  feet  water,  was 
unable  to  enter.  On  5th  November,  1853,  the  master  sounded  the 
depth  of  water  on  the  bar ;  and,  finding  there  was  not  sufficient 

[  *878  ]  water  to  enable  his  ^vessel  to  get  into  the  Danube,  he,  on  the  same 
day,  wrote  and  sent  to  Messrs.  Balli  the  following  letter. 

"  To  the  consignees  for  the  brig  Magnolia  of  Plymouth. 

"  Soulina,  Novr.  5/53. 

"  Dr.  Sirs, — I  beg  to  inform  you  the  brig  Magnolia  has  arrived 
off  Soulina  ;  and,  having  sounded  the  bar,  find  it  impossible  to  get 
into  the  river.  Therefore,  being  as  near  to  Galatz  as  we  can  safely 
get,  I  beg  to  inform  you  we  are  ready  to  receive  our  cargo  along- 
side, and  lay  days  to  commence  to-day.  Begging  an  early  reply,  I 
remain,  yours  truly,  J.  E.  Orfbur,  Magnolia.^' 

*  *  «  «  * 

[  879  ]  From  5th  November  until  11th  December,  1853,  the  Magnolia 

remained  outside  the  bar,  near  the  Soulina  mouth  of  the  Danube, 
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in  an  open  roadstead ;  and  there  was  no  place  near  to  which  she  Schilizzi 
could  go  for  refuge  in  stormy  weather.  From  5th  to  the  17th  dbbby. 
November  the  master  of  the  Magnolia  almost  continually  sounded 
the  bar,  but  never  found  more  than  eight  feet  water.  And,  on  15th 
November,  he  applied  to  the  British  vice-consul  at  Soulina  to 
appoint  a  survey  to  inspect  the  Magnolia^  and  ascertain  her 
draught  of  water,  and  the  depth  of  water  on  the  bar,  and  the 
practicability  of  her  entering  the  river  Danube.  On  this,  the  vice- 
consul  appointed  Captain  Melville  Pryde  and  Captain  John 
Patterson  to  make  the  survey.  It  was  proved  by  Captain  Pryde, 
on  the  trial,  that  he  and  said  Captain  Patterson,  on  16th  November, 
made  the  survey,  and  ascertained  the  Magnolia's  draught  of  water 
to  be  ten  feet  on  an  even  keel;  that  it  was,  in  his  opinion,  impossible 
for  her  to  cross  the  bar  with  safefy ;  and  that  it  would  have  been 
madness  to  have  taken  any  of  her  ballast  out  of  her  at  that  season 
of  the  year  in  such  an  exposed  roadstead. 

From  17th  November  to  11th  December,  when  the  Magnolia  left 
for  Odessa,  as  afterwards  mentioned,  she  encountered  very  stormy 
weather  and  very  heavy  seas.  On  80th  of  November,  she  was 
obliged,  owing  to  a  heavy  gale,  to  slip  one  anchor ;  and  on  the 
following  day  she  was  driving  towards  the  breakers,  and  her  other 
anchor  was  obliged  to  be  slipped,  and  she  was  compelled  for  safety 
to  go  to  sea  without  any  anchor,  and  carry  a  heavy  press  of  sail 
to  keep  her  off  the  lee  shore :  but  she  stood  on  and  off  the  bar, 
showing  herself  when  the  weather  would  permit.  On  4th  Decem- 
ber, she  succeeded  in  picking  up  her  small  bower  anchor  and  chain, 
but  *never  recovered  her  other  anchor  and  chain.  From  this  time  [  *sso  ] 
she  kept  cruising  on  and  off  the  bar,  and  occasionally  anchoring 
when  the  weather  allowed  her,  until  she  left.  Between  5th  of 
November  and  11th  December  there  were  sixteen  days,  during  which 
the  weather  was  sufficiently  calm  to  have  made  it  possible  for 
loaded  lighters  to  have  passed  over  the  bar,  and  for  the  Magnolia 
to  have  taken  in  cargo  from  the  lighters :  but  from  the  stormy 
weather  this  could  not  have  been  done  during  the  rest  of  the  time 
the  Magnolia  remained  off  Soulina.  The  Magnolia  could  not,  from 
the  want  of  water  on  the  bar,  have  crossed  the  bar  during  the  time 
she  remained  there;  and,  from  the  bad  weather  and  the  other 
circumstances  before  stated,  it  was  not  safe  for  her  to  remain  off 
Soulina  longer  than  she  did.  The  master  had  two  interviews  with 
one  of  the  Messrs.  Balli,  who  was  at  Soulina ;  and  Mr.  Halli  wished 
the  master  to  go  to  Odessa  to  load  a  cargo  of  wheat  on  freighters' 
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Sghilizzi  account ;  which  the  master  declined  to  do,  considering  Mr.  Balli's 
Dbrry.  0^6^  insufficient.  The  parties  could  not  come  to  any  agreement  as 
to  the  course  to  be  pursued  in  consequence  of  the  Magnolia  not 
being  able  al  that  time  to  enter  the  Danube.  On  10th  December, 
1868,  the  master  went  ashore  to  the  vice-consurs  office  at  Soulina ; 
and,  still  finding  no  orders  of  any  kind,  protested  against  the 
freighters.  *  *  « 
[  882  ]  On  11th  December,  1858,  the  Magnolia  set  sail  from  the  Soulina 

bar  for  Odessa,  leaving  behind  her  a  cable  and  anchor  which  the 
master  had  in  vain  endeavoured  to  recover.  Odessa,  which  is  at 
a  distance  of  100  miles  north  from  the  Soulina  mouth  of  the 
Danube,  was  the  nearest  port  to  which  the  Magnolia  .could  go. 
Constantinople  is  at  a  distance  of  nearly  800  miles.  Galatz  is  a 
port  of  Moldavia,  in  the  river  Danube,  and  is  95  miles  up  the  river 
from  the  Soulina  mouth.  Ibrail  is  a  port  of  Wallachia,  in  the 
Danube,  20  miles  higher  up  the  river  than  Galatz.  It  is  a  usual 
practice  at  the  Soulina  mouth  of  the  Danube,  when  a  vessel  with 
cargo  is  unable  to  get  over  the  bar,  to  have  part  of  the  cargo,  when 
it  can  be  done  with  safety,  taken  out  of  the  ship  and  put  into 
lighters,  and  carried  over  the  bar,  and  reshipped  at  the  other  side 
at  the  expense  of  the  ship  owner. 

The  Magnolia,  on  16th  December,  1858,  after  encountering  heavy 
storms  and  dangers,  arrived  at  Odessa :  and,  after  his  arrival  there, 
the  master  saw  one  of  the  Messrs.  Ralli,  the  plaintiffs*  agents,  and 
offered  to  charter  the  Magnolia  at  whatever  was  the  current  rate  of 
freight  at  that  time.  Freights  had  risen  since  the  charter  was 
made.  Messrs.  Balli  declined  having  anything  to  do  with  the 
vessel,  unless  the  master  would  take  com  on  board  without  any 
specified  rate  of  freight  whatever ;  and  that  he  declined  :  and  after- 
wards, without  the  consent  of  the  plaintiffs  or  Messrs.  Balli,  their 
[  *883  ]  agents,  ^chartered  his  vessel,  and  took  in  a  cargo  of  wheat,  and 
sailed  therewith  for  England,  and  afterwards  delivered  the  cargo  at 
Gloucester ;  and  the  defendants  received  the  freight  of  the  cargo, 
amounting  to  21«.  Id.  a  quarter ;  the  gross  of  which  freight  was 
1,6552.  168.  9d. 

After  the  Magnolia  left  the  mouth  of  the  Danube,  the  water  on 
the  bar  increased  in  depth :  and,  on  and  after  7th  January,  1854, 
there  was  sufficient  water  on  the  bar  to  have  enabled  the  Magnolia 
to  have  entered  the  river  to  have  taken  in  a  cargo  at  Galatz  or  Ibrail, 
and  have  sailed  with  such  cargo  out  of  the  river  for  England  :  and, 
if  the  Magnolia  had  then  entered  the  river  and  taken  in  cargo,  the 
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plaintiffs  would  have  been  able  to  make  a  profit  of  1,000{.  by  sub-     Sghilizzi 
chartering  the  vessel  to  other  persons.  Dkrbt. 

One  of  the  witnesses,  Captain  Pryde,  who  was  called  for  the 
defendants,  and  who  proved  the  survey  on  16th  November,  and  that 
the  Magnolia  could  not  have  remained  any  longer  with  safety  out- 
side the  bar,  proved  also  that  he  went  out  from  Liverpool  with  a 
cargo  for  Constantinople,  Galatz  and  Ibrail ;  that  he  arrived  off  the 
Soulina  bar  on  16th  October,  1858 ;  that  there  was  then  only  a  depth 
of  about  seven  feet  of  water  on  the  bar ;  that  he  could  not  cross  it, 
as  his  vessel's  draught  was  ten  feet  four  inches ;  that  he  remained  as 
long  as  it  was  prudent  to  stay  on  account  of  the  stormy  weather, 
continually  sounding ;  but  the  water  never  increased  to  above 
eight  feet ;  and  that,  on  29th  November,  he  left  the  bar,  the  MagnoUa 
being  then  the  only  ship  off  it,  and  went  to  Constantinople  where  he 
remained  two  months  :  and  in  February,  there  not  being  any  one  at 
Constantinople  to  take  out  his  cargo,  returned  to  the  ^Danube,  [  *884  ] 
crossed  the  bar  on  10th  February,  and  went  up  the  river  to  Ibrail, 
and  discharged  his  cargo. 

The  questions  for  the  opinion  of  the  Court  are :  Whether,  under 
the  circumstances,  the  issues  joined  on  the  two  pleas  of  the  defen- 
dants ought  to  be  found  for  the  plaintiffs  or  the  defendants.  If  the 
Court  &c.  (directions  as  to  entering  verdict).  The  Court  is  to  be  at 
liberty  to  draw  any  inference  of  fact  which  a  jury  might  and  ought 
to  draw.  The  party  against  whom  the  judgment  of  the  Court  is 
given  is  to  be  at  liberty  to  take  the  case  into  a  court  of  error. 

Mellishy  for  the  plaintiffs : 

On  the  first  plea,  the  question  is  whether  the  voyage  was  aban- 
doned while  it  was  uncompleted.  The  vessel  was,  by  the  charter- 
party,  to  proceed  to  Galatz,  or  Ibrail,  which  is  higher  up  the  river  than 
Galatz ;  so  that  the  contract  could  not  be  performed  without  her 
going  at  least  as  far  as  Galatz,  which  she  has  not  done.  In  answer, 
it  will  be  said  that  the  voyage  was  completed  because  the  ship  got 
as  near  as  she  could  to  Galatz ;  according  to  which  view,  she  would 
have  completed  her  voyage  at  Constantinople  had  she,  when  there, 
been  unable  at  the  time  to  proceed  further.  A  temporary  obstruc- 
tion by  ice  often  occurs  in  the  river  St.  Lawrence,  in  the  Baltic  Sea, 
and  in  the  Danube ;  but  it  cannot  be  properly  said  that  a  vessel,  as 
soon  as  she  meets  with  such  an  obstruction,  has  completed  her 
voyage.  The  words  **  or  so  near  thereunto  as  she  might  safely  get " 
are  merely  expressio  eorum  qua  taciie  insant.    On  the  second  plea. 
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8CHILIZU  the  qaestion  is  whether  in  fact  she  was  '*  prevented  '* ''  by  the  dangers 
Dkrby.  ^^^  accidents  of  the  seas,  rivers  and  navigation  "  from  completing 
[  *885  ]  her  ^voyage.  All  that  the  case  shows  is  that  she  was  delayed ; 
and  that  will  happen  whenever  there  is  an  adverse  wind  of  a  few 
hoars.  If  the  master  had  waited  tilF  there  was  sufficient  water  on 
the  bar,  he  would  have  been  entitled  then  to  proceed  up  the  river 
and  insist  on  having  a  cargo.  But,  if  so,  it  could  not  be  at  his  option 
to  consider  himself  discharged  from  performance  of  the  contract. 
The  prevention  contemplated  in  the  charter-party  is  permanent  pre- 
vention;  of  which,  according  to  the  statements  in  the  case,  there  was 
not  even  a  reasonable  probability,  though  that,  according  to  Atkinson 
v«  Ritchie  (l),  would  not  have  constituted  a  defence.  Even  suppos- 
ing the  facts  to  show  that  there  was  not  water  enough  between  lltb 
December  and  7th  January,  it  appears  positively  that  there  was 
enough  on  7th  January. 

Hugh  HiU,  contra  : 

There  seems  to  be  no  direct  authority  on  the  point ;  but  it  is  to 
be  recollected  that,  the  exception  is  introduced  for  the  benefit  of  the 
shipowner :  Blight  v.  Page  (2).  In  Atkinson  v.  Ritchie  (i)  it  was  not 
disputed  that  an  actual  embargo  would  have  supported  the  defence: 
but  an  embargo  is  merely  temporary. 

(Lord  Campbell,  Gh.  J. :  An  embargo  may  last  for  any  length  of 
time :  here,  according  to  the  ordinary  course  of  nature,  the  obstacle 
would  l)e  removed  in  a  few  months  at  the  utmost.) 

The  Court  cannot  take  judicial  notice  of  this  being  the  ordinary 
course  of  nature  ;  the  case  finds  only  the  fact  in  the  particular  year. 
An  interpretation  has  been  put  upon  the  words  ''  as  near  therewith 
[  ♦886  ]  as  she  could  safely  get "  in  Shield  v.  Wilkina  (a),  *  where  it  was  held 
that  owners  are  not  bound  to  peril  the  safety  of  their  vessel.  It 
appears  that  here  the  vessel  could  not,  with  safety,  either  attempt  to 
proceed  up  the  Danube  or  remain  at  the  mouth.  She  was  compelled 
to  go  to  a  port  which  was  one  hundred  miles  distant :  and  the  master 
could  not  be  bound  to  remain  there,  from  November  to  January,  in 
expectation  of  the  water  being  sufficiently  deep. 

Mellish,  in  reply,  was  stopped  by  the  Court. 

(1)  10  B.  B.  372  (10  East,  530).  295,  «.)• 

(2)  6  R.   K.  795,  m  (3  Bos.  &  P.  (3)  82  R.  B.  677  (5  Ex.  304). 
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Lord  Campbell,  Ch.  J. :  Schilizzi 

I  am  really  unable  to  entertain  any  doubt  of  the  plaintiff  being  Derby. 
entitled  to  recover.  As  to  the  first  plea :  the  meaning  of  the  charter- 
party  must  be  that  the  vessel  is  to  get  within  the  ambit  of  the  port, 
though  she  may  not  reach  the  actual  harbour.  Now  could  it  be 
said  that  the  vessel,  if  she  was  obstructed  in  entering  the  Dardanelles, 
had  completed  her  voyage  to  Galatz.  There  can  therefore  be  no 
doubt  as  to  the  first  issue.  Then,  as  to  the  second  issue,  Were  the 
defendants  prevented  by  dangers  and  accidents  of  the  seas  from 
completing  the  voyage  ?  Clearly  not.  For,  though  from  the  5th 
of  November  to  the  7th  January  the  vessel  could  not  cross  the 
bar  at  the  Soulina  mouth  of  the  Danube,  yet  she  might  have  done 
so  after  the  7th  of  January,  and  would  then  have  reached  her  port 
of  destination.  How  then  did  the  impossibility  which  brings  the 
case  within  the  exception  in  the  contract  arise  ?  When  did  it  arise? 
I  myself,  if  1  may  import  my  own  personal  knowledge  into  the  case, 
once  sailed  down  the  Danube  into  the  Black  Sea;  and  it  is  pretty  well 
known  that  this  is  practicable  every  year.  But,  looking  only  at  the 
statements  in  this  case,  we  must  *take  it  that,  as  spring  advances,  [  *«87  ] 
there  is  no  difficulty  in  crossing  the  bar.  What  difiference  is  there 
between  an  obstacle  produced  by  shallowness  of  water  and  an  obstacle 
produced  by  ice  ?  Ice  prevents  access  for  a  time ;  but,  as  the  spring 
advances,  it  disappears ;  and  we  know  that  the  water  in  the  Danube 
rises  as  spring  advances.  If  the  master  had  waited  till  the  7th  of 
January,  he  might  have  crossed  the  bar  and  reached  the  port.  He 
could  not,  it  is  true,  have  safely  remained  at  the  mouth  of  the  Danube ; 
but  he  might  have  gone,  as  others  went,  to  Constantinople  or  Odessa. 
It  was  very  forcibly  put  by  Mr,  Mellish  that,  if  the  master  had  done 
so,  and  had  then  gone  up  the  river,  he  might  have  insisted  on  the 
charter-party  and  have  demanded  a  cargo.  But,  if  the  merchant  is 
bound,  the  shipowner  is  bound.  Neither  here  discharged  the  other : 
and  the  contract  is  broken ;  and  the  second  issue  must  be  found  for 
the  plaintiffs. 

Wkjhtman,  J.  : 

I  am  of  the  same  opinion  as  to  both  issues.  As  to  the  first,  I 
think  the  vessel  did  not,  within  the  meaning  of  the  charter-party, 
complete  the  voyage.  It  might  as  well,  as  has  indeed  been 
suggested,  be  said  that  she  had  completed  her  voyage  if  she  had 
been  stopped  in  the  Dardanelles.  As  to  the  second  issue,  when 
was   the    exception    realised?      No    doubt    the    obstruction   was 
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ScMiLizzi     temporary.     The  impossibility  of  waiting  off  the  harboar's  mouth 

Derby.       ^^es  not  determine  the  obligation  to  complete  the  voyage.      If 

she  had  waited  in   any  other  place,   which  might  be  safe,   and 

had   then    gone    up  the    river,   she   would   have  performed  the 

voyage. 

Erlb,  J.,  concurred. 

[  888  1        Crompton,  J. : 

I  cannot  see  any  doubt.  Here  is  a  positive  contract  to  proceed 
to  a  port  unless  prevented  by  dangers  and  accidents  of  the  seas  &c. 
That  must  mean,  prevented  from  doing  so  at  all :  it  would  be  most 
dangerous  to  hold  that  a  temporary  obstruction  puts  an  end  to  the 

obh'gation. 

Judgment  far  plaintiffs. 


1865.^  KEG.   V.  TIBBLE(i), 

AprU2o.      ^^  j,j    ^  jjj    888-900;  S.  C.  3  W.  B.  377  ;  S.  C.  nora.  TihUe  v.  Beadoti,  24 
[  888  ]  L.  J.  M.  C.  104  ;  1  Jur.  N.  S.  725 ;  25  L.  T.  0.  S.  66.) 

Sect.  37  of  stat.  7  &  8  Geo.  IV.  c.  Ixxv.  (2)  (local  and  personal,  public) 
enacts  that,  if  (with  certain  exceptions)  any  person  not  a  freeman  of  the 
Company  of  Watermen  and  Lightermen  of  the  Thames,  or  apprentice  to  a 
freeman  or  freeman's  widow,  shall  act  as  a  waterman  or  lighterman,  or 
pl3%  or  work  or  navigate  any  wherry,  lighter  or  other  craft,  from  or  to  any 
place  or  places,  or  ship  or  vessel,  within  the  limits  of  the  Act  (which,  by 
sect.  3,  are  from  New  Windsor  in  Berkshire  down  to  Yantlet  Creek  in  Kent, 
both  included,  Now  Windsor  being  the  western  or  upper  limit,  and  Yantlet 
Creek  the  lower),  for  liire  or  gain,  he  shall  forfeit  not  exceeding  10/.  Upon 
appeal  against  a  conviction  :  Held : 

That  any  navigation  of  u  barge  within  the  limits  of  the  Act  falls  under 
the  penal  clause,  although  the  voyage  commences  without  the  limits  of 
the  Act. 

That  a  person,  not  being  a  freeman  &c.,  who  so  navigates,  is  liable  to 
the  penalty,  although  he  is  paid  by  the  owner  of  the  barge,  not  for  the 
particular  job,  but  by  a  fixed  weekly  salary. 

Sect.  101  exempts  from  the  penalty  **  western  barges,"  and  declares 
**that  all  fiat- bottomed  boats  and  barges  navigated  from  the  town  of 
Kingston  in  the  county  of  Surrey,  or  any  place  or  places  beyond  the  said 
town,  shall  be  deemed  western  barges,  and  shall  and  may  be  navigated  on 
the  said  river  of  Thames  as  far  as  London  Bridge ; "  "  and  no  person 
or  persons  navigating  such  western  barges"  "as  last  aforesaid  shall  in 
res])ect  thereof  be  subject  or  liable  to  any  penalties  or  forfeitures  impoaetl 

(1)  Distinguishecl,  Skittt^il  v.  Sho-  (2)    Repealed,    22    &    23    Vict.    c. 

well  (1889)  59  L.  J.  M.  C.  26,  28,  61      cxxxiii.,  s.  6.    See  now  ss.  8  and  54 
L.  T.  874.  of  the  repealing  Act. 
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by  this  Act."    Kingston  is  below  New  Windsor  and  above  London  Bridge ;  req, 

Ijondon  Bridge  is  a1)0ve  Yantlet  Greek :  Held :  v. 

That  a  pei-son  navigating  a  barge  within  the  limits  on  a  voyage  not  com         Tibble. 
mencing  on  the  Thames  at  or  above  Kingston  is  not  within  the  exception, 
although  the  barge  be  of  the  construction  peculiar  to  western  barges  (1). 

This  was  an  appeal  against  a  conviction  of  Henry  Tibbie,  by 
William  Frederick  Beadon,  Esquire,  under  the  Watermen's  Act, 
7  &  8  Geo.  IV.  c.  Ixxv.,  s.  87  (2). 
The  conviction  was  as  follows :  [  88tf  ] 

"  Metropolitan  Police  District,  to  wit.  Be  it  remembered  that, 
on "  28th  July,  1854,  "at  the  Wandsworth  Police  Court,  at  Wands- 
worth, in  the  county  of  Surrey,  and  within  the  Metropolitan  Police 
District,  Henry  Tibbie,  of"  &c.,  "is  convicted  before  me  the 
undersigned,  one  of  the  magistrates  of  the  police  courts  of  the 
metropolis,  appointed,"  &c.  "  For  that  heretofore,  and  after 
the  making  and  passing  and  coming  into  operation  of  a  certain 
Act  of  Parliament "  &c.  (7  &  8  Geo.  IV.  c.  Ixxv.  (») ),  *"  and  at  the  [  •890  ] 
lime  of  the  commission  of  tbe  offence  hereinafter  mentioned,  the 
said  Henry  Tibbie  had  the  working  and  navigating  of  a  certain 
craft,  to  wit  a  barge  called  the  Ceres,  the  same  craft  not  then 
being  a  western  barge  within  the  true  intent  and  meaning  of  the 
said  Act  of  Parliament,  or  any  barge,  boat,  lighter,  craft  or  vessel 
excepted  from  the  operation  of  the  said  Act:  and  that  the  said 
Henry  Tibbie,  not  then  being  a  freeman  of  the  Company  of  Water- 
men  and  Lightermen  of  the  River  Thames,  or  an  apprentice  to  a 
freeman  or  to  the  widow  of  a  freeman  of  the  said  Company,  or  in 
any  manner  lawfully  autliorized  to  act  as  a  waterman  or  lighter- 
man, or  to  work  or  navigate  the  said  craft  called  the  Ceres  upon 
the  said  river,  witbin  tbe  limits  of  the  said  Act,  for  hire  and  gain, 
on  the  5th  day  of  May  in  the  year  aforesaid,  unlawfully,  and 
contrary  to  and  in  violation  of  the  said  Act  of  Parliament,  did  on 
the  said  river  Thames,  at  the  parish  of  Putney,  in  the  county  of 
Surrey,  within  the  said  metropolitan  district,  and  within  the  limits 
of  the  said  Act,  to  wit  between  Yantlet  Creek  in  the  county  of  Kent 
and  New  Windsor  in  tbe  county  of  Berks,  in  the  said  Act  mentioned, 
work  and  navigate  the  said  craft  for  hire  and  gain,  and  then  and 
there,  on  the  said  river  Thames,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  within  the  limits  and  district  aforesaid,  unlawfully, 

(1 )  See  now  57  &  58  Vict.  c.  clxxxyii.,      watermen  and  lightermen  on  the  river 
H.  312.  Thames,  between  Yantlet  Creek  and 

(2)  Local     and     personal,     public      Windsor."     See  note  (2),  ante,  p.  810. 
(printed    in   the  Statutes   at  Large),  (3)  See  note  (2),  ante,  p.  810. 

•*  For  the  better   regulation    of    the 
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Reg.  and  contrary  to  and  in  violation  of  the  said  Act  of  Parliament,  did 
TiBBLE.  *c*  *s  a  lighterman  for  hire  and  gain,  to  wit  in  so  working  and 
navigating  the  said  craft :  complaint  of  which  said  offence  was 
made  before  me,  one  of  the  said  magistrates  of  the  police  courts 
of  the  metropolis,  sitting  at  the  police  court,  by  Thomas  Tunstall 
Saunders,  within  thirty  days  after  the  committing  thereof,  that  is 
[  ♦8»i  ]  to  say  on  the  81st  day  of  May  in  the  year  aforesaid.  *And  I  do 
adjudge  the  said  Henry  Tibbie,  for  the  said  offence,  to  forfeit  and 
pay  the  sum  of  51.,  to  be  paid  and  applied  according  to  law :  and 
also  to  pay  to  the  said  T.  T.  Saunders  the  sum  of  IZ.,  for  his  costs 
in  this  behalf."  Order  for  levying  by  distress  in  case  of  non- 
payment.    Signed  and  sealed  by  the  magistrate. 

Notice  of  appeal  was  given.  And  by  order  of  Lord  Campbell, 
Ch.  J.,  and  consent  of  the  parties,  the  following  facts  were  stated 
for  the  opinion  of  this  Court,  under  stat.  12  &  18  Vict.  c.  45,  s.  11. 

The  Company  of  Watermen  and  Lightermen  of  the  River  Thames 
is  incorporated,  and,  as  respects  the  present  case,  is  governed,  by 
the  said  first  mentioned  Act.  The  case  then  set  out  the  d7th 
section.  The  conviction  was  in  respect  of  an  alleged  breach,  by 
the  appellant,  of  the  provisions  of  this  section. 

The  said  barge  Ceres  is  a  flat-bottomed  boat  or  barge,  and  is  of 
the  same  build  as  certain  boats  and  barges  navigated  on  the  river 
Thames  from  the  town  of  Kingston  in  the  county  of  Surrey,  and 
places  higher  up  the  said  river,  and  known  as,  and  called, ''  western 
barges ;  "  and  was,  before  it  became  the  property  of  the  Great 
Western  Bailway  Company  as  hereinafter  mentioned,  known  as  a 
western  barge.  The  said  barge  was  formerly  worked  and  navigated 
and  employed  in  carrying  goods  from  Reading,  situate  beyond 
Kingston,  and  elsewhere  to  the  westward  of  Reading,  along  the 
Thames  to  the  Steel  Yard  Wharf  hereinafter  described.  It  is  not  a 
wherry  or  lighter:  At  the  time  of  the  commission  of  the  supposed 
offence,  the  barge  belonged  to  the  Great  Western  Railway  Company 
(having  been  previously  purchased  by  the  said  Company  from  the 
Kennet  and  Avon  Canal  Company),  and  was  then  being  used  by 
[  •892  3  the  Great  Western  *Railway  Company  in  carrying  certain  goods 
then  in  the  possession  and  care  of  the  Great  Western  Railway 
Company,  as  common  carriers,  from  and  out  of  a  basin  or  siding  at 
Bullsbridge  Station  in  the  parish  of  Southall,  joining  to  and  com- 
municating with  the  Grand  Junction  Canal,  to  the  Steel  Yard 
Wharf  in  Thames  Street  in  the  city  of  London.  The  said  basin  or 
siding  is  the  property  of  the  Great   Western  Railway  Company. 
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It  has  no  gates  or  other  means  of  excluding  the  water  of  the  canal  Reo 
from  which  it  is  supplied,  being  entirely  open  to  it ;  and  it  is  used  tibble. 
only  by  the  barges  of  the  Great  Western  Railway  Company  and  by 
the  barges  of  other  persons  employed  in  conveying  goods  to  and 
from  the  Bullsbridge  Station  of  the  said  Company,  which  forms  the 
side  of  the  said  basin  or  siding,  with  the  permission  of  the  said 
Company.  The  said  goods  were  being  conveyed  for  the  purpose 
and  in  order  that  the  same  might  be  forwarded  and  delivered  to 
the  owners  or  consignees  thereof.  The  said  basin  or  siding  is  not 
within  the  limits  defined  by  the  3rd  section  of  the  Act.  It  com- 
municates with  a  part  of  the  Grand  Junction  Canal  which  extends 
from  Bullsbridge  Station  into  the  Thames  at  Brentford  Creek,  at  a 
point  which  is  several  miles  eastward  of  and  below  the  town  of 
Kingston,  and  within  the  limits  of  the  Act.  The  Steel  Yard  Wharf 
is  situate  on  the  river  several  miles  below  the  said  creek,  and  is 
above  London  Bridge,  and  within  the  limits  defined  by  the  Act. 
It  is  not,  nor  has  it  ever  been,  named  or  appointed  a  plying  place 
under  the  provisions  of  the  Act,  but  is  a  private  wharf,  and  belongs 
to  the  Great  Western  Railway  Company,  and  is  used  by  the  said 
Company  for  depositing  and  for  loading  as  well  goods  the  exclusive 
property  of  the  said  Company  as  also  goods  *convejed  and  to  be  [  *893  ] 
conveyed  and  forwarded  by  the  said  Company  as  common  carriers. 

At  the  time  of  the  commission  of  the  supposed  offence,  the 
appellant  was  not  a  freeman  of  the  Company,  of  Watermen  and 
Lightermen  of  the  River  Thames,  or  an  apprentice  to  a  freeman  or 
to  the  widow  of  a  freeman  of  the  said  Company,  nor  entitled  (except 
upon  the  facts  herein  stated  he  shall  be  held  to  have  been  entitled) 
to  act  as  a  freeman  or  lighterman,  or  to  work  or  navigate  for  hire 
on  the  river  within  the  limits  of  the  Act.  The  appellant  was,  at 
the  time  of  the  committing  of  the  said  alleged  offence,  the  servant 
of  the  Great  Western  Railway  Company,  and  employed,  at  a  fixed 
weekly  salary,  for  the  purpose  of  assisting  in  the  working  and 
navigating  of  the  Company's  barges.  For  the  services  performed 
by  him,  as  hereinafter  mentioned,  on  board  the  said  barge,  on  the 
day  in  the  conviction  mentioned,  he  did  not  receive  or  claim  any 
payment  or  remuneration  separate  or  distinct  from  his  said  salary ; 
and  his  remuneration  for  his  services  on  that  day  was  included  in 
such  salary.  Payment  by  weekly  salary  is  a  general  mode  of 
paying  working  lightermen  employed  by  master  lightermen  on  the 
river  Thames  for  a  week,  or  periods  exceeding  a  week. 

At  the  time  when  the  alleged  offence  was  committed,  the  barge 
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Beg.        was  laden  with  goods  then  in  the  possession  or  care  of  the  Great 

TiBBLc  Western  Railway  Company  as  common  carriers,  and  was  employed 
in  conveying  such  goods  from  the  said  basin  or  siding  along  the 
said  canal  to  the  Thames  at  Brentford  Greek,  and  thence  along  and 
over  the  said  river  to  the  Steel  Yard  Wharf  aforesaid,  for  the 
purpose  of  being  forwarded  and  delivered  to  the  owners  or  con- 

[  *Sd^  ]  signees  of  the  said  goods,  the  same  having  *been  loaded  on  board 
the  barge  at  the  said  basin  or  siding.  The  said  goods  had  been 
received  by  the  Great  Western  Railway  Company,  from  various 
places  on  their  line  of  railway,  to  be  conveyed  to  the  consignees 
thereof  in  various  parts  of  London.  A  fixed  sum  per  ton  was 
charged  by  the  Company  for  the  carriage  from  the  stations  respec- 
tively on  the  railway,  at  which  they  were  received  by  the  Company, 
to  their  ultimate  place  of  destination.  No  separate  or  distinct 
charges  were  made  by  or  payable  to  the  Company  for  the  conveyance 
of  the  said  goods  from  the  siding  at  BuUsbridge  Station  to  the  Steel 
Yard  Wharf. 

On  the  day  on  which  the  alleged  offence  was  committed,  the  barge, 
being  so  laden  as  aforesaid,  was  towed  from  the  said  basm  or  siding 
along  the  said  canal  to  Brentford  Creek',  within  the  limits  defined 
by  the  Act,  and  from  thence  was  rowed  upon  and  along  the  Thames 
to  Putney  by  two  persons  other  than  the  appellant,  also  servants  of 
the  Great  Western  Railway  Company,  and  not  freemen  of  the 
Watermen  and  Lightermen's  Company,  or  apprentices  to  a  freeman 
or  the  widow  of  a  freeman.  The  appellant  had  the  command  of  the 
barge,  and  directed  and  steered  the  barge  from  the  said  basin  or 
siding  to  Brentford  Creek,  and  thence  along  and  upon  the  river  to 
Putney;  the  distance  between  the  Brentford  Creek  and  Putney 
being  six  miles.  The  appellant  took  no  other  part  in  navigating  or 
working  the  barge  in  the  course  of  its  said  journey.  On  the  arrival 
of  the  said  barge  at  Putney,  one  Frederick  Phelps,  a  freeman  of  the 
Company  of  Watermen  and  Lightermen,  and  excepts  from  the 
operation  of  sect.  87  of  the  Act,  according  to  a  general  an-angement 
between  him  and  the  Great  Western  Railway  Company  met  the 

[  *895  ]  said  *barge  for  the  purpose  of  navigating  and  working  the  same 
thence  to  the  Steel  Yard  Wharf :  and  F.  Phelps,  then  and  there, 
having  attached  it  to  his  wherry  by  means  of  a  rope,  towed  and 
worked  the  barge  thence  upon  and  along  the  Thames  to  the  said 
Steel  Yard  Wharf,  and  was  paid  by  the  Great  Western  Railway 
Company  a  specific  sum  for  so  doing.  The  Steel  Yard  Wharf  is 
distant  from  Putney  about  ten  miles.     Whilst  F.  Phelps  was  so 


voL.xcix.]      1856.     Q.  B.     4  EL.  &  BL.  895—899.  815 

engaged  in  towing  and  working  the  barge  with  his  wherry,  the  Beg. 
barge  was  being  steered  by  the  appellant.  From  the  time  when  TisBLk. 
the  barge  left  the  basin  or  siding  at  Bullsbridge  Station  until  its 
arrival  at  Steel  Yard  Wharf,  as  aforesaid,  the  barge  did  not,  during 
its  said  journey,  stop  or  touch  at  any  place  or  places,  or  ship  or 
vessel,  upon  or  in  the  said  river  within  the  limits  of  the  Acts,  and 
did  not  receive  or  take  on  board  any  goods  or  passengers  within  the 
said  limits. 

On  the  day  on  which  the  supposed  offence  was  committed,  no 
application  for  permission  to  work  or  navigate  the  barge  within  the 
limits  defined  by  the  Act  was  made  by  any  person  who  was  a 
freeman  of  the  Watermen's  Company,  or  entitled  to  act  as  a  water- 
man or  lighterman  within  the  said  limits,  except  the  said  F.  Phelps: 
but  several  previous  applications  had  been  made  to  the  said 
Company,  by  and  on  behalf  of  watermen  and  lightermen,  to  be 
employed  in  working  and  navigating  barges  of  the  Company : 
which  applications  had  been  refused. 

The  question  for  the  opinion  of  the  Court  is :  Whether  the  facts 
above  stated  are  sufficient  in  point  of  law  to  support  the  conviction 
of  the  appellant,  as  above  alleged.  The  conviction  to  be  affirmed 
or  quashed  accordingly.  The  case  provided  for  costs,  and  the 
entering  of  judgment ;  and  power  was  given  to  this  Court  to  remit 
the  ^special  case  to  such  person  or  persons  as  the  Court  should  [  *896] 
think  fit  for  amendment  or  alteration  in  any  particular ;  and  with 
such  powers  as  to  the  Court  should  seem  proper. 

[Scotland  was  heard  in  support  of  the  conviction,  and  Bramwell 
eontrd.'] 

LoBD  Campbell,  Ch.  J. :  f  899  ] 

It  is  plain  that,  unless  the  exception  in  sect.  101  applies,  the  case 
is  within  sect.  37.  The  argument  which  has  been  urged  on  this 
point  cannot  prevail.  The  penalty  is  imposed  if  a  person,  not 
qualified  or  within  the  exception, ''  shall  at  any  time  act  as  a  water- 
man or  lighterman,  or  ply,  or  work  or  navigate,  or  cause  to  be 
worked  or  navigated,  any  wherry,  lighter,  or  other  craft,  upon  the 
said  river,  from  or  to  any  place  or  places,  or  ship  or  vessel,  within 
the  limits  of  this  Act,  for  hire  or  gain."  How  can  it  be  said  that 
the  appellant  does  not  so  act  ?  How  can  it  make  any  difference 
that  the  terminus  a  quo  is  not  within  the  limits  of  the  Act  ?  Next, 
it  is  plain  that  the  appellant  is  working  for  hire  or  gain  :  although 
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Reg.  he  was  not  hired  for  the  particular  purpose,  was  he  not  working  for 
TiBBLE.  " gain  "  upon  the  Thames?  It  is  quite  immaterial  who  pays  him. 
Plying,  in  sect.  37,  is  one  thing ;  working  or  navigating  is  another. 
Next,  I  am  of  opinion  that  there  is  no  ground  for  holding  this  to  he 
a  case  within  the  exception  in  sect.  101.  -That  section  says  nothing 
of  any  huild  peculiar  to  western  barges,  but  describes  them  as  flat 
bottomed  boats  and  barges  employed  in  navigating  from  Kingston 
or  above.  The  case  therefore  falls  within  the  enacting  clause  and 
not  the  excepting  one. 

[  »00  ]  WiGHTMAN,  J.  : 

I  am  of  the  same  opinion.  Putting  out  of  the  question,  for  the 
moment,  the  exception  in  sect.  101,  the  case  clearly  falls  within 
sect.  37 ;  the  barge  is  navigated  on  the  Thames  from  Brentford 
Creek  down  to  the  Steel  Yard  Wharf,  all  of  which  is  within  the 
limits  of  the  Act.  But  then  it  is  contended  that  the  appellant  did 
not  do  this  "  for  hire  or  gain,"  because  he  was  employed  as  servant 
on  board  the  vessel.  But  that  clearly  is  acting  for  hire  or  gain. 
Then  it  is  urged  that  the  voyage  began  at  a  place  not  within  the 
limits  of  the  Act.  But  it  is  clear  that,  wherever  there  is  any 
navigation  on  the  river  within  the  limits  of  the  Act,  that  falls  within 
sect.  87.  Then  does  the  exception  apply?  There  is  nothing  to 
show  that  the  build  of  the  vessel  was  within  the  contemplation  of 
the  Legislature :  it  seems  to  me  that  they  contemplated  only  the 
navigation.  That  being  so,  inasmuch  as  this  barge  has  not  been 
navigated  from  Kingston  or  any  place  above,  the  exception  does  not 
apply. 

Erle,  J.,  concurred. 

Crompton,  J. : 

For  the  reasons  given,  I  think  that  the  case  falls  within  sect.  87. 
Then  as  to  the  exception  introduced  by  sect.  101.  Western  barges 
are  to  be  entitled  to  the  exemption ;  that  is,  barges  coming  from 
the  west.  That  would  raise  the  question,  what  point  of  the  river 
should  be  considered  far  enough  west  to  give  the  exemption :  and 
it  is  enacted  that  Kingston  and  all  the  river  above  shall  be  included. 
Clearly  no  reference  is  made  to  the  build  of  the  vessel. 

Conviction  affirtned. 
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REG.  V.  INHABITANTS  of  EAST  STONEHOUSE(l).         isss. 

(4  El.  &  Bl.  901—910 ;  S.  C.  24  L.  J.  M.  C.  121  ;  1  Jur.  N.  S.  573 ;  3  C.  L.  R.       ^J^^' 
855 ;  3  W.  K.  375 ;  25  L.  T.  O.  S.  66.)  [  901  ] 

A  woman  i-esided  in  parish  E.  from  her  marriage  iu  1846  to  October,  1854. 
Her  huabaiid  died  in  Jul}',  1854 ;  and  she  continued  to  reside  in  E.,  being 
a  widow,  until  October,  1854,  when  an  order  was  made  to  remove  her  from 
E.  to  her  settlement.  From  the  time  of  the  maiTiage  until  February,  1848, 
her  husband  was  serving  the  Queen  as  a  marine.  He  then  quitted  the 
service,  and  resided  with  his  wife  at  E.  uutil  the  beginning  of  1850,  when 
he  became  a  seaman  on  boax*d  a  Queen's  ship,  and  served  there  until 
November,  1853.  He  then  returned  and  lived  with  his  wife  until  the 
beginning  of  1854,  from  which  time,  until  his  death  in  July,  1854,  he  served 
as  a  hired  seaman  on  board  a  packet  belonging  to  a  private  Company ;  and 
he  died  at  sea  in  such  service  :  Held : 

1.  That  the  widow  was  not  iiTemoveable  under  sect.  1  of  the  Poor  Removal 
Act,  1846  (9  &  10  Vict.  c.  66);  for  that  the  husband,  excluding  the  time 
during  which  he  was  iu  the  Queen's  service  as  marine  and  sailor,  had  not 
resided  continuously  for  a  period  which,  joined  with  the  time  of  her  residence 
after  his  death,  would  make  up  five  years'  continuous  residence. 

2.  But  that  she  was  irremoveable  under  sect.  2,  the  facts  showing  that 
the  husband  was,  at  the  time  of  his  death,  domiciled  in  E.,  with  an  animus 
rereriendif  and  therefore  she  was  in  law  resident  with  him  at  the  time  of 
his  death,  and  was  irremoveable  for  the  twelve  months  following,  while  she 
remained  a  widow. 

On  appeal  against  an  order  of  justices  (dated  16th  October,  1854) 
removing  Ann  Richards,  widow,  and  her  two  children,  from  the 
parish  of  East  Stonehouse  in  Devonshire  to  the  parish  of  Othery  in 
Somersetshire,  the  Sessions  quashed  the  order,  subject  to  the 
opinion  of  this  Court  upon  a  case  which  was  stated  substantially  as 
follows. 

The  following  were  the  grounds  of  removal.  For  that  the  said 
Ann  Bichards  was  lawfully  married  to  her  late  husband,  George 
Bichards,  at  the  parish  church  of  Saint  Andrew  in  the  borough  of 
Plymouth,  in  or  about  the  month  of  February,  1846,  by  whom  she 
has  had  the  above  named  children,  born  in  lawful  wedlock.  For 
that  the  said  A.  Bichards  is  the  widow  of  George  Bichards,  who  died 
at  sea  on  the  28th  day  of  July,  1854.  For  that  the  said  G.  Bichards 
was,  at  the  time  of  his  death,  serving  on  board  the  mail  packet 
Mauritim.  For  that  the  said  G.  Bichards  has  not  resided  in  our 
said  parish  ^of  East  Stonehouse  for  five  years,  so  as  to  render  the  [  *902  ] 
said  A.  Bichards  irremoveable  therefrom.  And  for  that  the  said 
A.  Bichards  is  legally  settled  in  your  said  parish  of  Othery ;  for 
that  her  husband,  the  said  G.  Bichards,  is  the  son  of  WUliam  and 
Maria  Bichards,  and  was  born  in  your  said  parish  of  Othery  in 
or  about  the  month  of  December,  1816.     And  for  that  the  said 

(1)  ated,  Reg,  v.  Stepney  QuardUms{\^M)  54 L.  J.  M.  0.  12,  14,  52 Ij.  T.  959. 
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rbq.        a.  Bichards,  with  her  said  two  children,  has  come  to  inhabit,  and 

iN^i-      ^  °^^  inhabiting,  in  the  said  parish  of  East  Stonehouse ;  and, 

TANTs  OF     before  and  at  the  time  of  the  making  of  the  said  order  was,  and  still 
East  Stoni*  • 

HOUSE.       is,  chargeable  to  the  said  parish  of  East  Stonehouse  and  receiving 

relief  therefrom. 

The  following  were  the  grounds  of  appeal.  1.  That,  at  the  time 
of  the  making  of  the  said  order,  the  husband  of  the  said  A.  Richards 
had  not  been  dead  twelve  calendar  months ;  and  that,  at  the  time 
of  his  death,  she  was  living  with  him  in  your  said  parish  of  EasI 
Stonehouse;  and  that  she  was  therefore  irremoveable.  2.  That, 
prior  to  the  application  for  the  said  order,  the  said  A.  Bichards  had 
resided  in  your  said  parish  of  East  Stonehouse  for  more  than  five 
years,  and  was  therefore  irremoveable.  8.  That,  at  the  time  of 
making  the  said  order,  the  pauper  A.  Bichards,  and  her  two 
children,  being  irremoveable,  were  not  legally  chargeable  to  your 
said  parish  of  East  Stonehouse. 

Ann  Bichards  was  lawfully  married  to  her  late  husband  George 
Bichards  in  February,  1846 ;  and  the  said  children  were  the  lawful 
issue  of  such  marriage.  G.  Bichards,  at  the  time  of  his  marriage, 
was  serving  her  Majesty  as  -a  private  in  the  Marines,  and  continued 
in  that  service  until  February,  1848,  when  he  quitted  the  said 
service.  During  such  service,  A.  Bichards  (and  her  children,  since 
[  *903  ]  their  respective  births)  lived  in  ^different  houses  in  the  parish  of 
East  Stonehouse.  And,  on  George  Bichards  quitting  the  Marines, 
he  came  to  reside  with  his  wife  in  East  Stonehouse,  and  continued 
to  reside  with  her  there  until  the  beginning  of  the  year  1850,  when 
he  hired  himself  as  a  seaman  on  board  her  Majesty's  ship  Archer^ 
and  served  there,  as  a  seaman,  three  years  and  a  half,  to  the  15th 
of  November,  1858 ;  during  which  time  the  pauper,  A.  Bichards, 
and  her  children  then  born,  continued  to  reside  in  East  Stonehouse, 
to  which  place  G.  Bichards  returned  on  the  said  15th  November, 
1858,  and  lived  with  his  wife  there  up  to  the  month  of  January, 
1854,  when  he  was  hired  as  a  seaman  on  board  the  Mauritius  packet 
belonging  to  a  private  Company,  and  carrying  her  Majesty's  mails. 
He  remained  under  the  said  contract  of  hiring,  in  the  service  of  the 
Company,  until  he  died  at  sea,  on  board  the  said  packet,  on 
28th  July,  1854. 

From  the  time  of  G.  Bichards  being  hired  on  board  the  said 
packet  to  the  time  of  granting  the  order,  A.  Bichards  and  her 
children  have  been  residing  in  a  house  situate  in  the  parish  of  East 
Stonehouse :  and  she  has  remained  a  widow  from  the  time  of  her 
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hasband's  death  to  the  time  of  the  granting  of  the  said  order,  a        RE&. 

period  less  than  twelve  months.  Inhabi- 

If  this  Court  should  be  of  opinion  that  the  said  paupers  were  ^  tants  of 

^  r-     ^  East  Stone- 

irremoveable  at  the  date  of  the  order  of  Sessions,  the  same  is  to  be       house. 

and  remain  quashed ;  but,  if  this  Court  should   be  of  opinion  that 

they  were  removeable,  the  same  to  be  confirmed. 

Coleridge  and  M.  Bere,  in  support  of  the  order  of  Sessions  : 

First,  the  pauper,  Ann  Bichards,  resided  in  East  Stonehouse  for 
more  than  five  continuous  years  ^before  and  up  to  the  time  at  [  *904  ] 
which  the  order  was  made.  Although  during  part  of  this  period 
she  was  under  coverture,  and  during  the  rest  a  widow,  yet  the  two 
parts  will  coalesce,  under  stat.  9  &  10  Vict.  c.  66,  s.  1 :  Reg.  v. 
Glo88op  (1).  She  was  therefore  irremoveable.  It  is  true  that,  in 
lieg,  v.  Llanelly  (2),  it  was  held  that  this  irremoveability  could  not 
be  produced  by  uniting  to  a  residence  during  widowhood  a  residence 
during  the  husband's  life,  when  the  husband's  own  residence  had 
been  broken  within  less  than  five  years ;  and  in  Reg,  v.  Manchester  (s), 
the  Court  decided,  under  similar  circumstances,  against  the  irre- 
moveability ;  but  there  the  husband,  though  he  died  before  the 
order  of  removal,  was  alive  when  the  relief  was  given ;  a  circum- 
stance upon  which  Lord  Campbell,  Ch.  J.,  in  his  judgment,  relies, 
as  making  both  husband  and  wife  removeable  at  the  time  of  the 
relief  given.  Here  the  chargeability  arose  after  the  husband's 
death.  In  Reg.  v.  Stowmarket  (4)  a  female  resided,  being  single,  in 
a  parish  continuously  for  more  than  five  years,  then  married,  and 
continued  to  reside  in  the  parish  for  four  years,  during  which  her 
husband  died ;  it  was  held  that  she  was  irremoveable.  If  therefore 
Ann  Bichards  had  come  to  the  respondent  parish  before  she 
married,  she  would  have  been  irremoveable ;  and  it  can  make  no 
difference  that  she  came  as  a  married  woman. 

(Erle,  J.  :  *She  resided  as  the  wife  of  a  person  whose  residence,       [  •^^  ] 
it  is  said,  is  to  be  struck  out.) 

(1)  76  R.  B.  225  (12  Q.  B.  117).  R.  B.  225  (12  Q.  B.  117),  and  lieg.  v. 

(2)  85  B  B.  329  (17  Q.  B.  40).  Pott  Shrigley,  76  B.  B.  233  (12  Q.  B. 

(3)  85  B.  B  334  (17  Q.  B.  46,  n).  143),  admitted  that  the  order  could  uot 

(4)  January  26th,  1853.  The  Ses-  be  supported.  Worlledge  and  Dasent 
sions,  on  appeal,  had  held  the  widow  were  to  have  argued  against  it.  Per 
to  be  removeable,  under  the  circum-  Cubiam  (Lord  Campbell,  Ch.  J., 
stances  mentioned  in  the  text.  Bodkin,  Golbhidge,  Wiohthan  and  C^omp- 
in  support  of  the  order  of  Sessions,  TOX,  JJ.):  Order  quashed. 

having  mentioned  Bey,  v.  OloaBop,  76 

52—2 
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• 

Keu.         If  siriick  out  for  one  purpose,  it  must  be  struck  out  for  all ;  and 
iNHABi-      ^^^^^  ^^^^  becomes  like  the  case  of  residence  by  a  single  woman. 

TANT8  OF  Buf  j^q^^  [^  jg  jjq|;  |;J.^Q  tj^j^^  auv  part  of  the  husband's  residence  is 
East  Stone-  '  '  •'  *^ 

HOU8E.  to  be  struck  out  of  tha  calculation.  He  would  not  have  been  him- 
self removeable.  It 'is  true  that  sect.  1  provides  that  the  time 
during  which  the  person,  whose  removeability  is  in  question, 
''shall  be  serving  her  Majesty  as  a  soldier,  marine,  or  sailor," 
'*  shall  for  all  purposes  be  excluded  in  the  computation  of  time." 
But  that  excludes  the  residence  in  the  place  where  the  person  is  so 
serving  ;  the  object  was  to  prevent  irremoveabilily  being  created,  as 
against  a  parish,  by  a  residence  in  such  parish  in  the  character  of 

[  906  ]  sailor  &c.  *  *  Then,  leaving  the  proviso  out  of  the  question, 
there  was  no  break  in  the  husband's  residence.  In  Keg,  v. 
Stapleton  (1)  it  was  held  that  an  absence  from  the  parish  under  an 
employment  which  made  it  the  duty  of  the  party  not  to  return  lo  it 
broke  the  residence  in  the  parish,  though  the  party  always  intended, 
if  he  left  his  employment  (which  he  did  not  wish  to  do),  to  return 
to  the  parish.  But  in  Reg.  v.  Directors  of  Brighton  Poor  (2)  it  was 
held  that,  where  there  was  a  temporary  absence  under  an  employ- 
ment, with  a  fixed  purpose  of  returning,  the  residence  continued. 
Lastly,  the  case  is  at  any  rate  within  sect.  2  of  stat.  9  &  10  Vict, 
c.  66.  *  *  The  proviso  in  sect.  1  is  inapplicable  to  this  section  : 
the  question,  under  sect.  2,  is  whether  the  pauper  was  residing  with 
her  husband  at  the  time  of  his  death. 

(Lord  Campbell,  Ch.  J. :  They  were  not  residing  together  de 
facto.) 

He  died  at  sea,  intending,  as  must  be  inferred,  to  return  :  he  had 
not  abandoned  his  domicile  ;  she  therefore  was  legally  residing  with 
him.  On  any  other  view,  it  would  be  necessary,  in  order  to  bring 
a  case  within  sect.  2,  that  the  husband  should  actually  die  in  the 
house  where  his  wife  is. 

r  907  ]  Karalake  and  Oill,  contra : 

As  to  the  point  first  made,  it  is  not  necessary  to  question  the 
decision  in  Reg.  v.  Glossop  (8) ;  in  that  case  there  had  been  a  con- 
tinuous residence  of  moie  than  five  years.  But  here  the  residence 
was  not  continuous ;  for,  while  she  was  a  married  woman,  the  time 

(1)  93  E.  E.  a«l ;  1  El.  &  Bl.  766.  (3)  76  E.  E.  225  (12  Q.  B.  117). 

(2)  Ante,  p.  451. 
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excluded  from  her  husband's  time  of  residence  was  excluded  from  Reg. 

hers  also.    He  would  have  been  removeable  if  the  proviso  as  to  inhabi- 
marines  and  sailors  in  sect.  1  applies ;  and  so  therefore  would  she 


TANT8  OF 

East  Stone- 
house. 


(Erlb,  J. :  The  proviso  in  sect.  1  of  stat.  9  &  10  Vict.  c.  66  (l) 
relates  to  a  wife,  not  a  widow.) 

The  time  of  his  service  is  excluded  up  to  the  time  of  his  death ; 
how  can  it,  after  his  death,  be  taken  into  computation  ?  Then,  as 
to  the  question  of  the  computation  of  the  time  of  the  husband's 
residence :  the  former  case  of  Reg.  v.  East  Stonehouse  (^)  is  a  direct 
authority  to  show  that  he  had  not  acquired  the  status  of  irre- 
moveability,  and  that,  consequently,  his  wife  and  children  had  not 
such  status.  If,  before  the  husband's  death,  the  wife  had  become 
chargeable,  she  would  have  been  removeable  to  his  place  of  settle- 
ment, or,  if  he  had  none,  to  her  own  maiden  settlement :  Reg,  v. 
Marylebone  (8) ;  a  case  which  is  the  stronger,  because  there  the 
husband  continued  to  make  remittances  to  his  wife.  Sect.  2  is 
inapplicable,  because  the  wife  was  not  residing  with  her  husband  at 
the  time  of  his  death.  It  is  not,  indeed,  necessary  that  he  should 
die  in  the  house  where  the  wife  resides :  but  here  is  an  absence 
of  uncertain  duration,  necessarily  suspending  the  return  till  the 
indefinite  employment  ceases.  The  *ca8e  therefore  resembles  Reg,  [  •908  ] 
V.  Stapleton  (4),  and  is  not  analogous  to  Reg.y.  Directors  of  Brighton 
Poor  (6). 

(Crompton,  J. :  In  Reg.  v.  Staplef^m  (4)  the  husband  had  another 
residence.) 

That  might  also  be  said  here.  The  case  does  not  even  show  enough 
to  raise  an  inference  of  an  animiis  rerertendi,  as  in  Reg.  v. 
Tacolneatone  («). 

Lord  Campbell,  Gh.  J. : 

I  am  of  opinion  that  the  widow  had  not  acquired  a  status  of  irre- 
moveability  by  her  own  residence  for  five  years.  She  was,  it  is 
true,  bodily  resident  for  five  continuous  years ;  but,  for  all  but  a 
few  months  of  that  time,  she  was  married  to  a  husband  who  was 

(1)  Seealsostat.  11  &  12  Vict.  c.  111.  {4)  93  R.  B.  381  ;  1  El.  &  Bl.  7(30. 
8.  1.  (5)  A7ite,  p.  451. 

(2)  97  R.  R.  675  ;  3  El.  &  Bl.  596.  (6)  76  R.  R.  23S  (12  Q.  B.  157). 

(3)  8 J  R.  R.  491  (16  U.  B.  352). 
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Reg.         serving  her  Majesty  under  circumstances  which  took  out  of  his 

iNHABi-      residence  a  period  of  time  so  large  as  not  to  leave  five  years  in  the 

EAST^TONK-  w^^^®-     I*  seems  to  be  admitted  that,  if  he  had  returned,  he  would 

HOUSE.       not,  up  to  Ihe  time  of  his  death,  have  gained  a  status  of  irremove- 

ability,  and  that  his  wife  might  have  been  removed  at  any  time 

during  his  life.     He  could  therefore  confer  no  such  status  upon 

her.    But  I  think  that,  under  sect.  2,  she  was  irremoveable  for 

twelve  calendar  months  from  his  death.    He  was  not,  it  is  true, 

bodily  resident  with  her :  but  he  was  domiciled  in  the  house ;  and 

facts  are  stated  in  the  case,  the  natural  and  proper  inference  from 

which  is  that  he  meant  to  return.     Reg.  v.  Stapleton  (i)  does  not 

conflict  with  this  view ;  for  in  that  case  the  husband  might  have 

remained  absent  during  all  his  life.      The  present  case  much  more 

[  •909  ]       *re8emble8  that  of  Reg.  v.  Directors  of  Brighton  Pom-  (2) :  it  is  a  case 

of  temporary  absence  with    an  animus  revertendi.     The  domicile 

therefore  continued  ;  and  the  husband  and  wife  must  be  considered 

to  have  resided  together  within  the  meaning  of  sect.  2. 

Erle,  J. : 

I  also  think  that  the  husband  must  be  considered  to  have  been 
resident  with  the  wife  up  to  the  time  of  his  death,  though  he 
was  at  sea  serving  on  board  a  packet.  I  think  he  meant  to  come 
home;  and,  though  he  died  at  sea,  he  was  still,  within  the 
meaning  of  sect.  2,  resident  with  his  wife.  I  am  also  of  opinion 
that  she  did  not  acquire  personal  irremoveability  by  a  five  years* 
residence  made  up  of  the  time  during  which  her  husband  was 
alive  and  the  time  after  his  death.  For,  of  the  former  time,  a 
great  part  must  be  excluded  from  the  computation,  her  husband 
being  then  in  the  service  of  her  Majesty  as  a  sailor.  Such  time, 
according  to  the  proviso  in  sect.  1,  must  '*  for  all  purposes  be 
excluded  in  the  computation  of  time."  Full  effect  cannot  be  given 
to  these  words  if  the  wife  of  the  man  whose  residence  is  suspended 
is  to  be  supposed  resident.  If  the  residence  were  not  excluded  to 
this  extent,  it  would  not  be  excluded  for  a  very  important 
"  purpose.*'  Her  claim  therefore  of  irremoveability  cannot  be 
supported  on  the  ground  of  her  own  residence. 

Crompton,  J.: 

I  am  of  the  same  opinion.     I  will  merely  say  a  word  upon  one 
point.     It  seems  to  me  that  the  facts  show  an  intention,  on  the 
part  of  the  husband,  to  retm-n.    Reg.  v.  Stapleton  (1)  was  a  very 
(1)  93  B.  R.  381  ;  1  El.  &  BL  766.  (2)  Ante,  p.  451. 
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different  ^case.     The  facts  there  did  not  warrant  the  inference  of  rbo. 

an  intention  to  return ;  and  it  appeared  that  the  husband  had  in  inhabi- 

fact  resided   in  another    pnrish.     He   had,  indeed,  some  distant  taktsof 

^                                                '  East  Stone- 

intention  of  returning ;    but  he  did  not  know  when  that  was  to  house. 

be ;  and  there  was  not  enough   to   make  his   absence  temporary  I  *^^^  ] 

rather  than  permanent. 

(No  fourth  Judge  was  present.) 

Order  of  Sessions  confirmed. 


IN  THE   EXCHEQUER  CHAMBER. 


(Error  from  the  Queen's  Bench.) 
VANSITTAET   v.   TAYLOR  i865. 

(4  El.  &  Bl.  910-917 ;  S.  C.  3  C.  L.  R  733  ;  24  L.  J.  Q.  B.  198  ;  1  Jur.  N.  S.       ^^SHJ^ 

867.) 

[The  only  point  decided  in  this  case  was  that  sect.  34  of  the  Common  Ijaw 
Procedure  Act,  1854,  had  a  prospective  operation  only,  and  did  not  authorise  an 
appeal  on  a  point  reserved  at  a  trial  before  the  commencement  of  the  Act.] 


IN   THE   QUEEN'S   BENCH. 


LEWIS   V.   BRIGHT.  isss. 

(4  El.  &  Bl.  917—923  ;  S.  C.  24  L.  J.  a  B.  191 ;  1  Jur.  N.  8. 757  ;  3  W.  R.  400 ;       Apni27. 

25  L.  T.  0.  a  80.) 


Where  a  clergyman  engages  in  trade,  contrary  to  the  provisions  of  the 
Pluralities  Act,  1838  (1  &  2  Vict.  c.  106),  s.  29,  and  makes  a  contract  in  the 
course  of  trade,  the  contract  may,  under  the  proviso  in  sect.  31,  be  enforced 
either  against  or  by  the  clergyman,  though  both  parties  contract  with 
knowledge  of  the  facts  constituting  the  illegality. 

First  count,  on  a  promissory  note,  for  800Z.,  made  by  defendants, 
payable  to  plaintiff  or  order,  on  demand,  over  due,  and  not  paid. 

The  declaration  also  claimed  1,000{.,  for  money  payable  by 
defendants  to  plaintiff,  in  consideration  of  plaintiff  having,  at 
the  request  of  defendants,  permitted  a  certain  indenture  to  be 
cancelled:  and  for  work  and  labour,  care,  diligence,  journeys, 
services  and  attendances  of  plaintiff  by  him  before  then  done, 
performed  and  bestowed  for  defendants,  and  at  their  request ;  and 
for  and  in  respect  of  plaintiff  having  provided  divers  prescriptions 
for  the  compounding  of  medicines  to  be  used  by  defendants  in 


[917] 
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LBW18        their  business,  and  caused  divers  medicines  to  be  compounded, 

Bright.      according  to  their  prescriptions,  for  defendants,  at  their  request ; 

[  *918  ]  and  for  the  defendants'  use,  by  plaintiff's  ^permission,  of  messuages 
and  lands  of  plaintiff:  and  for  money  paid  by  plaintiff  for  defendants 
at  their  request ;  for  money  lent  by  plaintiff  to  defendants ;  for 
interest  upon,  and  for  the  forbearance  of,  money  due  from  defen- 
dants to  plaintiff,  and  by  plaintiff  forborne  to  defendants  at  their 
request ;  and  for  money  found  to  be  due  from  defendants  to  plaintiff 
on  accounts  stated  between  them. 

The  defendants  pleaded  severally.     Bright  pleaded  : 

[  ♦919  ]  2.  To  the  first  count :   That  defendants  were  engaged  ♦in  and 

carrying  on  the  trade  or  dealing  of  vendors  of  patent  medicines, 
for  gain  or  profit,  as  copartners,  by  and  under  the  name,  style  and 
firm  of  Kingston,  Huish  &  Company  ;  and  that  the  said  promissory 
note  was  made  by  defendants,  as  such  copartners,  in  the  course  of 
such  trade  or  dealing,  and  in  respect  of  matters  and  transactions 
relating  thereto,  and  was  delivered  by  them  lo  plaintiff  in  payment 
of  and  for,  and  on  account  of,  the  salary  and  services  of  the  plaintiff, 
as  an  assistant  to  and  agent  for  the  said  copartners  in  the  carrying 
on  such  trade  or  dealing ;  and  that  there  was  no  other  consideration 
or  value  for  the  said  note  except  as  aforesaid.  And  that,  during 
the  whole  time  of  defendants'  being  engaged  in  and  carrying  on 
such  trade  or  dealing,  and  at  the  time  of  making  such  promissory 
note,  respectively,  defendant  J.  H.  Bright  was  a  spiritual  person 
holding  a  benefice ;  and  that  the  number  of  partners  engaged  in 
and  carrying  on  the  said  trade  or  dealing  did  not  exceed  six ;  and 
that  the  share  of  defendant  J.  H.  Bright  in  the  said  trade  or  dealing 
did  not  devolve  upon  him  under  or  by  virtue  of  any  demise,  bequest, 
inheritance,  intestacy,  settlement,  marriage,  bankruptcy  or  insol- 
vency:   and  that  the  various  matters  in  this  plea  mentioned  all 

[  *920  ]  occurred  after  the  passing  of  the  Act  *1  &2  Vict.  c.  106 ;  and  that 
plaintiff,  at  all  times  whilst  he  was  so  engaged  as  such  assistant  to 
and  agent  for  the  said  copartners,  and  gave  and  bestowed  such 
services  as  aforesaid,  and  at  the  time  of  the  making  and  delivery 
of  the  said  note,  had  notice  of  the  premises. 

4.  To  the  residue  of  the  declaration,  except  as  to  the  money 
alleged  to  be  payable  for  and  in  consideration  of  the  cancelling  of 
the  said  indenture  :  That  defendants  were  engaged  in  and  carrying 
on  such  trade  or  dealing  as  aforesaid  in  copartnership  as  aforesaid ; 
and  that  the  said  work  and  labour,  care,  diligence,  journeys,  services 
and  attendances  were  done,  performed  and  bestowed,  and  the  said 
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prescriptions  for  the  compounding  of  medicines  were  provided,  and       Lewis 

the  said  medicines  were  caused  to  be  compounded,  and  the  said      bkioht. 

money  was  paid  and  lent,  respectively,  and  the  said  money  due 

was  forborne,  and  the  said  accounts  were  stated,  in  the  course  of 

such  trade  or  dealing,  and  in  the  course  and  for  the  purpose  of 

carrying  on  the  same,  and  in  respect  of  matters  and  transactions 

relating  thereto.    And  that  the   said  messuages  and  lands   were 

occupied  by  defendants  for  the  purpose  of  carrying  on,  and  were 

used  and  employed  by  them  in  carrying  on,  such  trade  or  dealing, 

and  the  same  were  let,  and  the  permission  to  occupy  them  was 

given,  to  defendants  by  plaintiff  for  the  purpose  of  enabling  them 

to  carry  on  therein  the  said  trade  or  dealing.    And  that,  daring 

all  the  time  of  the  said  work  and  labour,  care,  diligence,  journeys, 

services  and  attendances  of  the  plaintiff  being  so  done,  performed 

and  bestowed  as  aforesaid,  and  of  the  said  prescriptions  being 

provided,  and  of  the  said  medicines  being  caused  to  be  compounded, 

and  of  the  said  money  being  paid  and  lent  respectively,  and  of  the 

said  money  being  forborne,  and  of  the  said  accounts  *being  stated,       [  '^zi  ] 

and  of  the  said  messuages  and  lands  being  occupied  as  aforesaid, 

and  of  the  carrying  on  of  the  said  trade  or  dealing,  defendant 

J.  H.  Bright  was  a  spiritual  person,  &c.  (allegations  as  in  preceding 

plea,  down  to  the  reference  to  stat.  1  &  2  Vict.  c.  106) ;  and  that 

plaintiff  had,  at  all  the  said  several  times  aforesaid,  notice  of  the 

premises. 

Demurrer.    Joinder. 

WiUes,  for  the  plaintiff : 

The  pleas  appear  to  be  founded  on  stat.  1  &  2  Vict.  c.  106,  s.  29, 
which  prohibits  a  spiritual  person  from  trading  as  there  described. 
But  sect.  81  of  the  same  statute  declares  that  no  contract  shall  be 
deemed  void  by  reason  only  of  the  same  having  been  entered  into 
by  a  spiritual  person  trading  or  dealing  contrary  to  the  provisions 
of  the  Act ;  but  such  contract  may  be  enforced  by  or  against  such 
spiritual  person.  The  object  of  these  enactments  was  to  prevent 
the  clergy  from  trading,  but  to  provide  against  the  statute  being 
made  a  pretext  for  evading  any  engagement.  In  the  earlier  statute, 
57  Geo.  III.  c.  99,  every  such  contract  was  made  void  by  sect.  3. 
*  *  Stat.  1  &  2  Vict.  c.  106,  was  passed  with  the  view  of  correcting 
the  severity  of  this  statute,  which  it  repealed. 

BramweU,  contra: 
The  pleas  allege  that  the  plaintiff  knew  of  the  facts.     It  could 
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Lewis        not  have  been  intended,  by  *the  Legislature,  to  give  validity  to 
Bright.      contracts  which  were  illegal  within  the  knowledge  of  the  contractors. 

[  '922  ] 

(Lord   Campbell,  Ch.  J. :  It  would  be  within  their  knowledge 
that  the  contracts  might  be  enforced. 

Grompton,  J. :  The  Legislature  seems  to  have  intended  to  provide 
against  the  scandal  of  such  a  defence  being  set  up« 

WioHTMAN,  J. :   In  what  case  do  you  say  that  the  proviso  in 
sect.  31  of  Stat.  1  &  2  Vict.  c.  106,  takes  effect  ?) 

Where  the  party  sued  does  not  know  of  the  circumstances  producing 
the  illegality. 

(WiGHTMAN,  J. :  There  is  not  a  word  about  knowledge.) 

The  proviso  says,  "  by  reason  only  "  of  the  contract  being  entered 
into  by  a  spiritual  person.     The  plea  adds  the  fact  of  the  knowledge. 

Lord  Campbell,  Ch.  J. : 

The  Legislature  intended  to  prevent  spiritual  persons  from  entering 
into  commercial  contracts :  but  it  most  properly  has  guarded,  in 
the  last  statute,  against  the  scandal  of  such  a  defence  being  set  up 
in  an  action  upon  the  contract.  The  proviso  therefore  allows  the 
contract  to  be  enforced  by  either  party ;  which  is  very  favourable 
to  the  spiritual  person ;  for  the  Legislature  might  have  provided 
only  that  it  should  be  capable  of  being  enforced  against  him,  but 
not  by  him.  The  action  is  given,  to  both  parties,  whether  there 
be  knowledge  or  not :  he  would  always  have  knowledge.  The 
language  of  the  Act  is  abundantly  sufficient ;  and  it  is  quite  clear 
that  the  plaintiff  is  entitled  to  judgment. 

WiGHTMAN,   J. : 

I  have  already  expressed  my  opinion  in  favour  of  the  plaintiff. 

Erle,  J. : 

[  *92.3  ]  One  main  purpose  of  the  law  is  to  make  *people  perform  their 

contracts.  Sometimes,  unfortunately,  its  provisions  have  the  effect 
of  preventing  this :  but  here,  I  am  happy  to  say,  the  provision 
effects  the  purpose. 

Crompton,  J.  concurred. 

Judgment  for  the  plaintiff. 
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WILSON  V.  EOBEETSON.  i85o. 

(4  El.  &  Bl.  923-933  ;  S.  C.  24  L.  J.  Q.  K  185  ;  1  Jur.  N.  S.  loo,)  ^^27. 

By  stat.  48  Geo.  III.  c.  civ.  (local  and  personal,  public),  it  was  i-ecited  [  923  J 
that  the  harbour  of  Berwick-upon-Tweed  had  gone  to  decay  for  want  of 
funds,  and  that  it  was  exi)edient  that  the  duties  on  goods  should  be  fixed, 
and  vested  in  Commissioners,  to  be  by  them  applied  for  the  purposes  of  the 
Act :  and  Commissioners  were  appointed  for  carrying  the  Act  into  execu- 
tion, and  empowered  to  rebuild  the  pier  of  the  harbour,  to  deepen  the  harbour, 
to  remove  obstacles,  to  set  up,  within  the  harbour,  jetties,  posts,  &c.,  for 
carrying  on  the  navigation  and  rendering  the  harbour  more  commodious, 
and  for  other  works  and  conveniences  as  they  should  think  fit ;  and  to 
make  and  repair  quays,  wharfs  and  docks,  for  the  better  accommodation  of 
shipping.  Duties,  to  be  paid  to  the  Commissioners,  were  imposed,  according 
to  a  schedule,  on  goods  *'  imported  into  or  exported  from  the  said  harbour.*' 
It  was  enacted  that  the  said  harbour  should  be  deemed  to  extend  down  the 
Tweed  and  its  shores,  from  the  bridge  over  the  Tweed  to  the  sea. 

A  vessel  brought  goods  from  sea  into  the  harbour,  made  some  use  of  the 
posts  erected  therein  by  the  Commissioners,  and  passed,  without  otherwise 
using  the  harbour,  under  the  bridge,  up  the  river,  and  landed  the  goods  at 
a  point  above  the  bridge,  within  the  flow  of  the  tide,  where  there  was  no 
harbour : 

Held  (on  a  special  case  which  empowered  the  Court  to  draw  inferences  of 
fact),  that  the  goods  were  not  imported  into  the  harbour,  and  therefore  not 
liable  to  duty.  Although  the  schedule  of  duties  spoke  of  **  goods  imported 
and  shifted  to  another  vessel  for  exportation,  and  not  landed." 

This  was  an  action  broaght  by  plaintiff,  as  chairman  of  the 
Commissioners  acting  under  and  in  pursuance  of  stat.  48  Qeo.  III. 
c.  civ.  (local  and  personal,  public,  "  for  rebuilding  the  pier,  and 
for  improving  the  harbour  of  Berwick-upon-Tweed  ")>  to  recover 
from  defendants  21.  128.  for  duties  claimed  to  be  due,  under  the 
said  Act,  upon  iron  goods  of  the  defendants  alleged  to  have  been 
imported  by  them  into  the  harbour  of  Berwick.  By  consent  of 
parties,  and  the  order  of  Coleridge,  J.,  *according  to  the  Common  [  •924  ] 
Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76,  s.  46),  a  case  was 
stated  for  the  opinion  of  the  Court  without  pleadings.  The  case, 
so  far  as  material  to  the  present  decision,  was  as  follows. 

By  stat.  48  Geo.  III.  c.  civ.,  s.  1,  after  reciting  that  the  harbour 
of  Berwick  was  a  place  of  considerable  and  increasing  resort  for 
ships  and  vessels  trading  to  and  from  the  same,  and  that  the  pier 
formerly  built  to  shelter  the  harbour  from  storms,  and  to  keep  the 
river  Tweed  within  its  channel,  was  then  of  late  years  gone  to 
decay,  no  funds  having  been  provided  for  keeping  it  in  repair  ;  by 
which  means  the  harbour  was  then  much  exposed  to  storms,  and 
the  navigation  at  the  entrance  thereof  much  narrowed  and  impeded 
by  sand  banks  and  other  obstructions,  and  in  danger  of  becoming 
altogether  unfit  for  the  purposes  of  trade ;  and  that  it  was  therefore 
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Wilson  become  necessary  that  the  said  pier  should  be  rebuilt,  and  that 
Robertson,  other  works  should  be  erected  for  the  preservation  and  improvement 
of  the  said  harbour:  and  that,  also,  several  of  the  then  present 
duties  or  rates  on  goods  and  ships  were  not  exactly  ascertained ; 
and  it  was  expedient  that  the  same  should  be  fixed,  and  that  they 
should  be  vested  in  Commissioners  to  be  appointed  by  the  said 
Act,  instead  of  the  mayor,  bailiffs  and  burgesses  of  the  borough  of 
Berwick-upon-Tweed,  as  theretofore,  to  be  by  them  applied  to  the 
purposes  of  the  Act :  and  that  also  the  said  rates  or  duties  would 
not  be  sufficient  for  the  purposes  of  the  said  Act ;  and  it  was  there- 
fore necessary  that  other  moneys  should  be  raised  by  a  tonnage 
duty  on  shipping:  certain  persons  were  thereby  appointed  Com- 
missioners for  rebuilding  and  maintaining  the  said  pier,  and  for 
erecting  such  other  works  as  to  them  should  seem  most  proper  and 
[  ^925  ]  expedient  for  the  *preservation  and  improvement  of  the  said 
harbour,  and  for  putting  in  execution  all  the  powers  in  and  by 
the  said  Act  given  and  granted. 

By  sect.  8  provision  was  made  for  the  appointment  of  new  Com- 
missioners. 

Sect.  13  enabled  the  Commissioners  to  sue  in  the  name  of  their 
chairman,  treasurer,  or  clerk. 

By  sect.  15  it  was  enacted  that  the  Commissioners  should  be, 
and  they  were  thereby,  authorized  and  empowered  to  deepen, 
cleanse  and  scour  the  said  harbour,  and  for  that  purpose  to  dig  vVc. 
(power  to  remove  obstacles) ;  and  also  to  build,  erect,  set  up  and 
make,  within  the  said  harbour,  or  upon  the  lands  adjoining  or  near 
to  the  same,  such  jetties,  buildings,  capsterns,  mooring  anchors, 
dolphins,  and  other  engines  and  posts,  for  the  purpose  of  carrying 
on,  completing  or  preserving  the  navigation,  and  rendering  the  said 
harbour  more  safe  and  commodious,  and  for  other  works  and  con- 
veniences necessary  and  requisite  for  those  purposes,  as  and  where 
the  Commissioners  should  think  fit ;  and  from  time  to  time,  as 
often  as  they  should  think  proper  and  convenient,  to  alter,  repair, 
increase,  enlarge  and  amend  the  same ;  and  also  to  build,  sink  and 
make  all  such  quays,  wharfs  and  docks,  or  to  repair,  rebuild  or 
alter  or  remove  any  of  the  present  or  future  quays,  wharfs  or 
docks,  in  such  way  as  to  them  should  appear  necessary  or  expedient 
for  the  better  accommodation  of  the  shipping  and  the  trade  of  the 
port ;  and  also  to  make,  amend,  widen,  turn,  alter  or  enlarge  any 
roads,  ways  or  passages,  to  or  from  the  said  pier,  quays,  wharfs  or 
docks,  and  other  parts  of  the  said  harbour ;  and  also  to  carry  &c. 
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(power  to  bring  and  place  materials) ;  and  also  to  do  and  perform      Wilsok 
all  other  works,  matters  and   ^things  which  the  Commissioners    bobebtsok. 
should  adjudge  necessary  and  proper  for  the  rendering  of  the  said       [  *926  ] 
harbour  more  safe  and  commodious,  and  for  the  improvement  of 
the  navigation  thereof. 

Sect.  88  enacted:  *'  that  from  and  after  the  fourth  Tuesday  next 
after  the  passing  this  Act,  all  harbour  duties,  shore  duties,  and  all 
rales  or  duties  or  moneys  heretofore  collected  or  payable  from  or 
by  any  vessel,  or  for  any  goods,  wares,  or  merchandizes,  or  ballast 
imported  into  or  exported  from  the  said  harbour  "  (with  an  excep- 
tion not  now  material),  "  shall  cease  and  be  no  longer  paid  or 
payable ;  and  that  in  lieu  thereof  the  several  rates  or  duties  on 
goods  and  on  ballast  imported  into  or  exported  from  the  said 
harbour,  and  also  the  several  rates  or  duties  of  tonnage  respectively 
mentioned  and  set  forth  in  the  schedules  A.  and  B.  to  this  Act 
annexed,  shall  be  demanded,  collected,  and  received  by  the  said 
Commissioners,  and  such  person  or  persons  as  they  shall  appoint." 
Sect.  86,  in  addition  to  other  remedies,  enacted  that  rates  and 
duties  not  paid  might  be  recovered  by  any  action  or  actions  of  law. 
Sect.  61  enacted :  ''  that  for  the  purposes  of  this  Act  the  said 
harbour  shall  be  deemed  to  extend  and  shall  extend  from  the  bridge 
over  the  river  Tweed  down  the  said  river  and  both  shores  thereof 
to  the  sea,  and  also  from  the  east  end  of  the  pier  two  miles  in 
every  direction  along  the  coast  and  into  the  sea." 

Schedule  A.  of  the  Act,  among  other  articles,  contains  the  follow- 
ing: "  Iron,  pig — per  ton  6d."  And  at  the  end  of  the  schedule  are 
the  following  lines :  *'  Goods  imported  and  shifted  to  another  vessel 
for  exportation,  and  not  landed,  to  pay  only  single  duty." 

Since  the  Act  came  into  operation,  the  Commissioners  for  the  [  ^^7  j 
time  being,  acting  under  it,  have  at  a  great  expense  rebuilt  the 
pier,  and  erected  various  quays,  wharfs  and  jetties,  and  kept  the 
old  quays,  wharfs  and  jetties  in  repair ;  and  have  erected  and  set 
up  capsterns,  mooring  anchors,  dolphins  and  posts,  within  the  said 
harbour,  for  the  purpose  of  rendering  it  more  safe  and  commodious : 
but  all  the  above  conveniences  have  been  and  are  confined  to  the  part 
of  the  river  below  Berwick  bridge :  and  the  Commissioners  have  not 
provided  or  repaired  any  such  conveniences  above  Berwick  bridge. 
For  a  year  or  two,  while  the  erection  of  the  Royal  Border  rail- 
way bridge  was  going  on,  viz.  from  1847  to  1850,  certain  small 
vessels  called  keels,  laden  with  coke  or  cement  for  that  work,  by 
means  of  lowering  their  masts  occasionally  passed  above  Berwick 
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Wilson  bridge,  under  some  of  its  higher  arches,  and  landed  and  delivered 
Robertson.  ^^^^^'  cargoes  above  that  bridge  near  the  place  where  they  were 
needed  for  the  said  work.  But  the  duties  payable  for  goods 
imported  into  the  harbour  were  always  duly  paid  for  the  cargoes  so 
delivered.  The  defendants  had  no  part  in  such  payments.  Save 
in  these  instances,  and  on  the  two  occasions  hereinafter  mentioned, 
no  sea-going  vessels,  before  or  since  the  passing  of  the  Act,  are 
known  to  have  gone  above  the  said  bridge  and  delivered  any 
cargoes  there  :  but  in  a  few  instances,  where  it  has  been  required 
to  convey  imported  goods  by  water  above  the  bridge,  such  goods 
have  been  disembarked  below  the  bridge  from  the  vessels  in  which 
they  were  imported  into  smaller  boats,  without  their  being  landed 
below  the  bridge :  and  they  have  been  conveyed  in  such  boats  to 
their  destination  above  the  bridge.  In  all  such  cases,  since  the 
[  ♦928  ]  passing  of  the  Act,  *the  duties  payable  on  goods  have  been  paid  on 
the  goods  so  conveyed  above  the  bridge.  The  defendants  had  no 
part  in  such  payments. 

The  defendants  are  ironfounders  at  Tweedmouth,  which  is  on  the 
south  shore  of  the  river  opposite  Berwick,  and  was  in  the  county  of 
Durham,  and  no  part  of  Berwick,  till  stats.  2  &  8  Will.  IV.  c.  64 
{vide  sects.  85,  86,  and  schedule  (0.),  No.  26),  and  5  &  6  Will.  IV. 
c.  76  (sects.  7,  8,  and  schedule  (A.),  sect.  1)  made  it  part  of  the 
borough  of  Berwick  for  municipal  and  Parliamentary  purposes. 

Near  the  end  of  April,  1853,  the  defendants  brought  by  sea  into 
the  harbour  of  Berwick  52  tons  of  pig  iron,  in  a  small  sea-going 
vessel,  called  the  Industry ,  chartered  or  hired  by  defendants  for  the 
voyage,  having  its  masts  and  rigging  constructed  in  such  a  manner 
that  they  might  be  lowered,  and  the  vessel  thereby  enabled  to  pass 
under  the  higher  arches  of  Berwick  bridge.  Availing  themselves 
of  these  means,  defendants,  having  first  used  the  rings  or  posts 
erected  by  the  said  Commissioners  within  the  said  harbour,  in 
order  to  moor  the  said  vessel  while  her  masts  were  being  lowered, 
caused  the  iron  to  be  conveyed,  in  the  same  vessel  in  which  it  was 
imported  and  brought  by  sea,  up  the  Tweed,  and  under  Berwick 
bridge,  to  a  gravel  bank  called  Blakewell  Shad,  situate  in  Tweed- 
mouth  aforesaid,  on  the  south  shore  of  the  river,  and  about  two 
hundred  yards  above  the  bridge,  where  the  vessel  was  beached  on 
the  bank,  and  the  iron  carted  away  from  it  at  low  water  to  the 
defendants'  foundry  in  Tweedmouth.  The  cargo  was  not  broken  in 
bulk  below  the  bridge.  Blakewell  Shad  is  private  property,  and 
does  not  belong  to  the  defendants  or  the  plaintiffs. 
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The  Tweed  is  a  tidal  river  for  some  miles  above  the  *bridge,  and      Wilson 
navigable  for  small  vessels  of   a  draught  of  water  similar  to  the    robebtson. 
Indmtry  for  about  half  a  mile  above  Blakewell   Shad.     Small       [  "929  ] 
steamers,  generally  used  as  ferry  boats  on  the  river  below  the 
bridge,  drawing  two  feet  water  when  unladen,  and  two  and  a  half 
feet  when  laden  with  passengers,  and  of  about  ten  tons  burthen 
(including  engine  room),  frequently  navigate  the  river  with  pas- 
sengers for  four  or  five  miles  above  the  bridge :  but  this  they  can 
only  do  at  high  tides. 

On  6th  May,  1868,  other  52  tons  of  pig  iron  were  imported  in 
like  manner  by  the  defendants  in  the  same  vessel,  and  landed  and 
delivered  at  the  same  place  in  Tweedmouth,  above  the  bridge,  by 
the  same  means,  the  vessel  having  on  that  occasion  also  been 
moored  as  above  mentioned  while  the  masts  were  being  lowered. 
This  cargo  also  was  not  broken  in  bulk  below  the  bridge.  On  one 
of  the  above  occasions  the  vessel  lay  so  moored  a  whole  night. 

The  full  amount  of  the  tonnage  dues  imposed,  by  schedule  B.  of 
the  Act,  upon  laden  vessels  was  on  both  occasions  paid  in  respect  of 
the  vessel  in  which  the  said  iron  was  imported,  by  the  owner,  on  his 
own  account :  but  the  defendants  had  no  part  in  these  payments. 

The  usual  Custom-house  papers,  obtained  on  a  written  requisition 
or  notice  from  the  shipmaster  in  order  to  procure  the  delivery  of 
the  cargoes,  specified  "  The  port  of  Berwick  "  as  the  place  where 
they  were  to  be  delivered.  The  bills  of  lading  were  made  out  for 
Berwick :  but  the  orders  from  the  defendants  at  the  time  of  engag- 
ing the  vessel  were  that  the  cargoes  were  to  be  delivered  above 
Berwick  bridge. 

The  port  of  Berwick,  as  defined  by  a  return  made  on  5th  May, 
1753,  to  a  commission  issued  out  of  the  Court  *of  Exchequer  for  the  [  *930  ] 
purpose  of  fixing  the  limits  of  the  port  of  Berwick  for  Custom-house 
purposes,  extends  from  a  point  of  the  coast  near  Eyemouth,  about 
nine  miles  north  of  the  mouth  of  the  river  Tweed,  to  a  point  on  the 
coast  near  Alnmouth,  about  thirty  miles  south  of  the  same,  stretch- 
ing to  a  distance  from  low  water  of  about  three  miles  to  sea,  and 
includes,  besides  the  harbour  of  Berwick,  the  harbours  or  creeks  of 
Alnmouth,  Waren,  Holy  Island  and  Eyemouth.  The  said  return 
also  declares  all  the  islands,  rocks,  rivers,  bays,  channels,  roads, 
bars,  stands,  harbours,  havens,  streams,  creeks,  waters,  and  all 
other  places  within  the  said  points,  to  be  within  the  limits  of  the 
said  port  of  Berwick,  and  assigns  and  appoints  certain  lawful  quays 
and  wharfs  within  the  said  harbours,  respectively,  for  the  landing 
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WIL80N  or  discharging,  lading  or  shipping  of  goods  within  the  said  port. 
BoBSBTsoN.  And  all  other  places  within  the  said  points  for  landing  or  shipping 
goods  are,  by  the  said  return,  prohibited  and  declared  unlawful: 
and  such  wharfs  and  quays,  so  far  as  the  river  Tweed  is  concerned, 
are  all  on  the  north  side  of  the  river  and  below  Berwick  bridge. 
For  many  years  past,  however,  ships  have  been,  with  the  consent 
or  privity  of  the  Custom-house  authorities,  accustomed  to  load  and 
discharge  cargoes  at  places  within  the  harbour  of  Berwick  other 
than  the  said  quays  and  wharfs  so  assigned  and  appointed  as  afore- 
said by  the  said  return,  and  as  well  on  the  south  as  the  north  side 
of  the  river,  but  always,  save  as  appears  in  this  case,  below  Berwick 
bridge. 

The  defendants  refuse  to  pay  the  duties  imposed  on  pig  iron  by 
schedule  A.  of  the  Act  in  respect  of  the  pig  iron  so  by  them  imported 
and  brought  by  sea  and  landed  as  aforesaid. 
[  931  ]  The  question  for  the  consideration  of  the  Court  is  whether,  upon 

such  of  the  above  facts  as  are  admissible  in  evidence  against  plain- 
tiff and  defendants  respectively,  pig  iron,  so  imported  and  brought 
by  sea  and  landed  as  aforesaid,  is  to  be  deemed  to  have  been 
imported  into  the  said  harbour  within  the  meaning  of  the  Act,  and 
to  be  liable  to  the  dues  imposed  on  that  article  by  schedule  A. 

The  Court  are  to  be  at  liberty  to  draw  any  inferences  of  fact 
which  a  jury  might  make  from  the  above  circumstances. 

Atherton,  for  the  plaintiff: 

The  duties  are  imposed  for  the  purpose  of  enabling  the  Com- 
missioners to  perform  the  duties  intrusted  to  them  by  sect.  15 :  and 
they  are,  by  sect.  83,  payable  upon  goods  "  imported  into  or 
exported  from  the  said  harbour."  The  harbour,  by  sect.  61,  extends 
only  from  the  bridge  down  to  the  sea :  so  that  the  goods  were  not 
landed  within  the  harbour :  but  the  question  is,  whether  they  were 
not  imported  into  it.  Generally  speaking,  it  is  true,  goods  are 
imported  into  the  harbour  which  is  the  final  destination  of  the 
goods :  and,  if  Tweedmouth,  where  the  goods  were  landed,  were 
itself  a  harbour,  the  goods  could,  perhaps,  not  fairly  be  said  to  be 
imported  into  the  harbour  of  Berwick.  In  that  case,  the  harbour 
of  Berwick  would  be  a  mere  place  of  transit,  and  it  could  not  be 
said  that  the  vessel  had  the  benefit  of  that  harbour.  But,  in  this 
case,  there  is  no  harbour  at  all  above  the  bridge :  the  vessel  there- 
fore has  derived  from  the  harbour  of  Berwick  all  the  benefit  which 
she  has  in  fact  obtained  from  resorting  to  a  harbour.     Berwick  is 
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properly  the  harbour  of  destination.    The  port  of  Bei  wick  is  the  port      Wilson 
*of  delivery.  robeStson. 

[  •932  ] 

(LoBD  Campbbll,  Gh.  J. :  I  think  we  shall  not  be  much  assisted 
by  referring  to  the  limits  of  the  port.  Holy  Island  is  within  the 
port. 

WiGHTMAN,  J. :  You  do  not  argue  that  the  port  and  harbour  are 
synonymous.) 

They  are  not :  but  the  Court  has  the  functions  of  a  jury  in  this 
case,  and  is  to  say  whether  bond  fide  the  harbour  has  not  been  used 
for  the  importation.  The  lowering  of  the  masts  took  place  within 
the  harbour,  and  by  aid  of  the  posts  erected  in  the  harbour ;  and 
that  is  substantially  a  part  of  the  process  of  unloading.  The  place 
of  landing  does  not  necessarily  determine  the  place  of  importation : 
in  schedule  A.  a  duty  is  laid  on  goods  "  imported  "  **  and  not 
landed." 

(Crompton,  J. :  That  seems  only  to  make  shipping  and  reshipping 
equivalent  to  landing.) 

The  quays  of  the  harbour  are  not  used ;  but  other  conveniences  of 
the  harbour  are  used.     Into  what  place  were  the  goods  imported  ? 

(Lord  Campbell,  Ch.  J. :  Into  Tweedmouth,  which  may  be  a  part 
of  the  port,  but  is  not  part  of  the  harbour.) 

They  would  be  returned  to  Parliament  as  imported  into  the  harbour 
of  Berwick. 

(Lord  Campbell,  Ch.  J. :  The  returns  are  generally  for  the 
ports.) 

BramiveU,  contra,  was  not  called  upon. 

Lord  Campbell,  Ch.  J. : 

Mr.  Atherton's  remarks  are  very  forcible,  and  would  probably 
prevail  if  addressed  to  the  Legislature ;  for  it  is  reasonable  that 
there  should  be  a  payment  of  dues  where  a  benefit  is  derived.  But 
we  are  to  inquire  what  the  Legislature  has  enacted  in  fact,  and 
whether  they  have  laid  the  burthen,  as  alleged,  upon  the  Queen's 
subjects.  The  duties  are  to  be  paid  upon  such  goods  only  as  are 
imported  into  the  harbour  ♦of  Berwick :  and  that,  by  sect.  61,       [  •933  ] 
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*  Wilson  extends  only  from  the  bridge  to  the  sea.  Mr.  A  titer  ton  properly 
UoBKBTsoN.  concedes  that,  if  the  goods  had  been  carried  up  to  a  harbour  lying 
higher  up  the  river,  and  Uiere  landed,  the  duty  would  not  be 
payable  in  respect  of  the  harbour  of  Berwick.  But  that  admission 
really  puts  him  out  of  Court.  I  think  the  duties  clearly  not  payable 
in  this  case. 

WioHTMAN,  Erlb  and  Grompton,  JJ.  concurred. 

Jmlgmentfor  defendants, 

^«-''>.  GOULD  V.   WRBB(l). 

April  27.  ^  ' 

(4  EL  &  BL  933—944 ;  S.  C.  24  L.  J.  a  B.  205  ;  1  Jiir.  N.  S.  821  ;  3  W.  R. 

[  933  ]  399  ;  25  L.  T.  0.  S.  80.) 

Ooimt  stated  that,  in  consideration  that  plaintiff,  at  the  request  of 
defendant,  would  enter  into  defendaiit^s  employ  as  European  correspondent 
of  a  newspaper  till  the  service  should  be  determined  by  due  and  customary 
notice,  at  a  salary,  defendant  promised  to  i-etain  plaintiff  in  that  capacity, 
to  pay  him  the  salary,  and  continue  him  in  such  employ  till  the  same  should 
be  determined  as  aforesaid :  that  plaintiff  entered  into  the  service  ;  yet 
defendant  wrongfully  discharged  him  without  notice. 

Pleas.  First:  That  the  engagement  was  *'made  upon  the  terms  and 
condition  that "  plaintifif  should,  by  every  steamer  from  Jjiverpool  to  New 
York,  forward  a  letter  containing  European  news ;  but  plaintiff  wrongfully 
neglected  to  forward  any  letter  containing  such  news  by  several  steamers 
that  sailed  from  Liverpool  to  New  York :  wherefore  defendant  discharged 
plaintiff.  Secondly :  ThaX  defendant  employed  plaintiff  and  plaintiff  accepted 
such  employment  *'  upon  the  terms  and  condition  that "  plaintiff  might 
draw  bills  upon  defendant  for  the  amount  of  plaintiff's  salary  as  the  same 
should  become  due,  but  should  not  draw  for  any  sum  not  due  :  but  plaintiff 
wrongfully  drew  on  defendant,  and  negotiated,  bills  for  sums  not  due, 
which  were  presented  to  defendant  and  dishonoured,  to  the  damage  of 
defendant's  credit :  wherefore  defendant  discharged  plaintiff. 

Both  pleas  hold  bad  on  demurrer,  as  not  showing  a  default  by  plaintiff 
going  to  the  whole  condition  of  defendant's  contract. 

Similar  pleas,  to  a  count  stating  the  service  to  be  from  year  to  year,  held 
bad,  on  demurrer,  for  the  same  reason. 

Plea,  to  money  counts,  as  to  50/. :  That  D.  brought  an  action  agiiinst 
plaintiff  in  the  Supreme  Court  of  New  York  in  the  United  States,  for  a  sum 
exceeding  50/. :  that  such  proceedings  were  had  in  that  Court  that,  by 
process  duly  issued  out  of  that  Court,  and  executed  upon  defendant,  the 
said  50/.,  owing  from  defendant  to  plaintiff,  was  duly  attached  in  defendant's 
hands  to  satisfy  the  demand  of  D.  against  plaintiff,  with  costs ;  and  such 
further  proceedings  were  had  that  D.  recovered  judgment  in  that  Court  for 
the  amount  of  his  demand,  with  costs,  and  issued  and  delivered  a  writ  of 
execution  to  the  Sheriff  of  New  York :  whereupon  defendant  became  liable 
and  was  obliged  by  the  laws  of  the  State  aforesaid  to  pay  over  to  the  sheriff 
under  the  attachment  and  execution  the  value  of  the  50/.  due  from  defiendant 
to  plaintiff,  deducting  the  expenses  to  which  defendant  had  been  put  by 
the  attachment,  in  part  satisfaction  of  D.*s  demand.    And  defendant,  bein<; 

(1)  Cited,  MayifT  of  Loftdon  v.  Oax  (1867)  L.  R.  2  H.  L.  239,  271,   36  L.  J, 
Ex.  T2o. 
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within  the  sheriffs  bailiwick,  paid  over  to  the  slioriff,  under  the  uttjichment         Gould  * 
and  execution,  a  sum  which,  with  the  sum  so  deducted,  was  of  the  value  of  r. 

50/. :  that  plaintiff  and  defendant  were  at  the  time  citizens  of  New  York,         Webb. 
and  defendant  was  subject  to  the  jurisdiction  of  the  Coui-t;  and  that,  by 
the  laws  of  New  York,  defendant  was  by  means  of  the  promises  acquitted 
and  discharged  of  the  50/. : 

Held,  on  demun-er,  a  good  plea,  as  showing  a  substantial  defence,  without 
a  more  formal  or  procise  statement  of  the  law  of  New  York. 

The  first  count  of  the  declaration  alleged  that,  on  1st  January, 
1850,  in  consideration  that  plaintiff,  *at  the  request  of  defendant,  [  *934  ] 
would  enter  into  the  employ  of  defendant  in  the  capacity  of 
Euroi)ean  correspondent  of  a  certain  periodical  or  newspaper  called 
the  Ne^v  York  Courier  and  Inquirei',  for  a  certain  time  then  under- 
stood and  agreed  upon  between  them,  to  wit  from  the  day  and  year 
aforesaid  until  the  said  service  should  be  determined  by  duo  and 
customary  notice  in  that  behalf  on  either  side,  at  and  for  a  certain 
salary  then  agreed  upon,  defendant  promised  to  retain  plaintiff  in 
the  said  capacity,  and  to  pay  him  the  said  salary,  and  to  continue 
him  in  such  service  and  employ  until  the  same  should  be  deter- 
mined as  aforesaid.  That  plaintiff  entered  into  the  said  service  in 
the  capacity  and  on  the  terms  aforesaid,  and  was  always  ready  and 
willing  to  continue  therein  on  the  terms  aforesaid.  Yet  defendant 
wrongfully  discharged  plaintiff  without  any  previous  notice,  and 
without  any  reasonable  and  probable  cause;  and  plaintiff  was 
thereby  greatly  injured. 

The  second  count  stated  that,  by  agreement  between  plaintiff  and 
defendant,  plaintiff  entered  into  the  service  of  defendant  as  con- 
tributor to  a  newspaper  of  defendant,  at  and  for  a  salary  of  150/. 
per  annum,  payable,  as  to  lOOZ.,  parcel  thereof,  quarterly,  and,  as 
to  50Z.,  parcel  thereof,  half  yearly :  such  service  to  continue  from 
year  to  year  until  the  expiration  of  some  current  year  of  the  engage- 
ment. And,  although  plaintiff  was  always  ready  and  willing  to 
continue  in  such  engagement  on  the  terms  aforesaid,  and  did  all 
things  necessary  on  his  part  to  entitle  himself  to  be  so  continued, 
yet  defendant  did  *not  nor  would  continue  him  in  such  engagement  [  *9^ti  ] 
until  the  expiration  of  some  current  year  of  the  engagement,  but 
wrongfully  discharged  him  therefrom,  without  any  reasonable 
cause ;  and  thereby  prevented  plaintiff  from  earning  the  salary  to 
which  he  would  otherwise  have  been  entitled. 

Counts  for  work  done  and  materials  provided,  money  lent,  money 
paid,  money  had  and  received,  and  on  accounts  stated. 

Pleas:  5,  to  the  first  count:  That  the  said  engagement  of  the 
plaintiff  and  promise  of  the   defendant  therein  mentioned  were 
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Gould  made  upon  the  terms  and  condition  that  the  plaintiff,  as  European 
Webb  correspondent  of  the  said  newspaper,  should,  by  every  steamer  from 
Liverpool  to  New  York,  forward  a  letter  to  the  office  of  the  said 
newspaper,  containing  European  news.  Averment:  that,  while 
plaintiff  was  employed  by  defendant  in  the  capacity  in  the  first 
count  and  on  the  terms  and  condition  aforesaid,  he  wrongfully 
neglected  to  forward  any  letter  to  the  office  of  the  said  newspaper 
containing  such  news  as  aforesaid,  by  several  steamers  which  sailed 
from  Liverpool  to  New  York  during  the  time  aforesaid,  contrary  to 
his  duty  as  such  correspondent  as  aforesaid.  Wherefore  defendant, 
having  notice  of  the  premises,  discharged  plaintiff  from  the  said 
employment. 

6.  To  the  first  count:  That  defendant  retained  and  employed 
plaintiff  as  in  the  first  count  mentioned  in  the  capacity  therein 
mentioned,  and  plaintiff  accepted  such  employment,  upon  the  terms 
and  condition  that  plaiiltiff  might  draw  and  negotiate  bills  of 
exchange  upon  defendant  or  his  cashier  for  the  amount  of  plaintiff's 
[  *936  ]  salary  as  the  same  should  from  time  to  time  become  due :  but  *that 
the  plaintiff  should  not  draw  and  negotiate  any  bill  of  exchange  on 
the  defendant  or  his  cashier  for  any  sum  of  money  or  salary  not  due 
to  plaintiff,  or  before  the  same  was  due.  Averment:  that,  while 
plaintiff  was  in  the  employment  of  defendant  in  the  capacity  and 
on  the  terms  aforesaid  as  in  the  first  count  mentioned,  and  before 
plaintiff's  discharge  therein  mentioned,  plaintiff  wrongfully  drew 
upon  the  defendant  or  his  cashier,  and  negotiated  and  endorsed  to 
other  persons,  divers  bills  of  exchange  for  sums  of  money  and  salary 
not  then  or  at  all  due  to  plaintiff :  and  such  bills  were  presented  to 
defendant  for  payment  by  the  holders  thereof,  and  dishonoured,  to 
the  damage  of  defendant's  credit.  Wherefore  defendant,  having 
notice  of  the  premises,  did  discharge  plaintiff  from  the  said  employ- 
ment, which  is  the  matter  complained  of  in  the  first  count. 

9.  To  the  second  count :  That  the  said  agreement  and  engage- 
ment of  the  plaintiff  therein  mentioned  were  made  upon  the  terms 
and  condition  that  the  plaintiff,  as  contributor  to  the  said  newspaper, 
should,  by  every  steamer  from  Liverpool  to  New  York,  forward  a 
letter  to  the  office  of  the  said  newspaper  containing  the  latest 
intelligence.  That,  while  plaintiff  was  employed  by  defendant  under 
the  said  engagement  in  the  said  second  count  and  on  the  terms  and 
condition  aforesaid,  he  wrongfully  neglected  to  forward  any  letter  to 
the  office  of  the  said  newspaper  containing  such  intelligence  as 
aforesaid,  by  several  steamers  which  sailed  from  Liverpool  to  New 
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York,  during  the  time  aforesaid,  contrary  to  his  duty  as  such  con-       Gould 
tributor  as  aforesaid.    Wherefore  defendant,  having  notice  of  the       webb. 
premises,  discharged  the  plaintiff  from  the  said  employment :  which 
is  what  the  plaintiff  complains  of  in  the  said  second  count. 

10.  To  the  second  count :  That  the  said  agreement  and  engage-       [  ^37  ] 
uient  of  the  plaintiff  in  the  second  count  mentioned  were  made 
upon  the  terms  and  condition  that  the  plaintiff  might  draw,  &c.  (as 
in  the  sixth  plea,  viutatis  mutandis), 

18.  As  to  50/.,  part  of  the  plaintiff's  demand  in  the  money 
counts :  That,  before  this  suit,  an  action  was  brought  by  one  Isaac 
Detheridge  against  the  now  plaintiff  in  the  Supreme  Court  of  the 
State  of  New  York  in  the  United  States  of  North  America,  for  a 
large  sum  of  money,  to  wit  1,800  dollars,  much  exceeding  the  said 
sum  of  50Z.,  claimed  by  the  said  I.  Detheridge  to  be  due  from  the 
now  plaintiff  to  him.  That  such  proceedings  were  thereupon  had 
in  that  Court,  in  the  said  action,  that  afterwards,  by  process  duly 
issued  out  of  the  said  Court,  and  executed  on  defendant,  the  said 
sum  of  50/.  above  mentioned,  due  and  owing  from  defendant  to 
plaintiff,  was  duly  attached  in  the  defendant's  hands  according  to 
the  laws  of  the  said  State,  to  satisfy  the  said  demand  of  the  said 
I.  Detheridge  against  the  now  plaintiff,  together  with  the  costs  of 
the  said  action.  And  such  further  proceedings  were  afterwards  had 
in  the  said  action  that  the  said  I.  Detheridge  recovered  judgment 
therein  in  the  said  Court  for  the  amount  of  his  said  demand, 
together  with  costs  of  suit,  and  issued  and  delivered  a  writ  of  execu- 
tion thereon  to  the  Sheriff  of  the  city  and  county  of  New  York. 
Whereupon  defendant  became  and  was  liable,  and  was  obliged  by 
the  laws  of  the  State  aforesaid,  to  pay  over  to  the  said  sheriff,  under 
the  said  attachment  and  execution,  the  value  of  the  said  sum  of  50/. 
so  due  from  defendant  to  plaintiff  as  aforesaid,  deducting  and 
retaining  thereout  only  the  amount  of  the  expenses  to  which 
defendant  *had  been  necessarily  put  by  the  said  attachment,  in  [  '938  ] 
part  satisfaction  of  the  said  I.  Detheridge's  demand.  And  defendant 
accordingly,  being  then  within  the  bailiwick  of  the  said  sheriff,  and 
the  said  attachment  and  execution  being  in  full  force,  and  being 
required  by  the  said  sheriff  so  to  do,  did,  before  this  suit,  pay  over 
to  the  said  sheriff,  under  the  said  attachment  and  execution,  the 
sum  of  240  dollars  of  United  States'  money,  in  part  of  the  said 
sum  of  50/.  then  due  from  the  defendant  to  the  plaintiff  as  aforesaid, 
in  part  satisfaction  of  the  said  Isaac  Detheridge's  demand,  and 
deducted  and  retained  to  hiuiself  10  dollars,  being  the  amount  of 
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Gould  the  expenses  to  wliicb  defendant  lind  been  necessarily  put  by  the 
Webb.  ^^^^  attachment :  such  sums  of  240  dollars  and  10  dollars  being 
then  together  of  the  value  of  the  said  sum  of  50L  then  owing  to 
plaintiff  as  aforesaid.  Averment:  that  plaintiff  and  defendant 
respectively  were,  during  the  times  of  all  the  occurrences  in  this 
count  mentioned,  citizens  of  the  State  of  New  York  aforesaid:  and 
defendant  was,  during  all  the  times  aforesaid,  resident  within  the 
said  State  and  subject  to  the  jurisdiction  and  process  of  the  said 
Court.  Averment:  That,  by  the  laws  of  the  said  State  of  New 
York,  defendant  was  and  is  by  means  of  the  premises  acquitted  and 
discharged  of  the  said  sum  of  SOL  which  was  so  due  and  owing  to 
the  plaintiff  as  aforesaid. 

Demurrer  to  all  the  above  pleas.     Joinder. 

Barstow,  for  the  plaintiff : 

The  fifth  and  ninth  pleas  show,  at  the  utmost,  such  a  default 
only  as  would  entitle  the  defendant  to  bring  a  cross  action  against 
the  plaintiff.  A  partial  default  like  this  does  not  authorize  the 
[  •i>3!»  ]  dissolution  *of  the  contract  of  employment :  Fillknl  v.  A  rmstromj  (i). 
The  plaintiff  cannot  recover  in  respect  of  a  part  of  the  time,  if  the 
plea  be  good  :  Lilley  v.  Elwin  (2) :  the  plea  therefore  ought  to  show 
something  amounting,  as  in  that  case,  to  a  rescinding  of  the  whole 
contract.     *     *     * 

'J'he  sixth  and  tenth  pleas  are  open  to  the  same  objection,  that 
they  do  not  show  more  than  ground  for  a  cross  action.  The  defen- 
dant avers  that  his  credit  was  injured  :  but,  as  he  had  not  accepted 
the  bills,  no  possible  injury  to  his  credit  could  accrue. 

The  thirteenth  plea  is  bad  for  not  showing,  as  a  fact,  what  the 
foreign  law  is  under  which  the  50Z.  was  obtained  from  the  defendant. 
The  Court  cannot  see  that  the  alleged  consequence  would  follow 
from  the  proceedings  in  New  York.  It  does  not  appear  that  the 
cause  of  Detheridge's  action  against  the  plaintiff  arose  within  the 
jurisdiction  of  the  Supreme  Court  of  New  York.     *     *     * 

L  "^^^  ]  Joseph  Brown^  contra  : 

The  fifth  and  ninth  pleas  distinctly  show  a  default.    It  was  not        1 
necessary  to  allege  that  there  was  news  in  fact :  if  there  was  not, 
the  plaintiff  should  have  sent  a  letter  stating  this.  | 

(Lord  Campbell,  Ch.  J. :  Assuming  that  there  was  a  default,  did 
that  authorize  a  dissolution  of  the  contract?) 

(1)  7  Ad.  &  El.  557.  (2)  75  B.  B.  G23  {11  Q.  B.  742).  ] 
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It  has  that  effect.     It  is  true  that  no  damage  is  alleged  :  but  it  is       Oould 
obvious  that  a  newspaper  must  be  injured  by  not  containing  intel-       vv^ebb. 
ligence  which  appears  in  other  newspapers.     The  plaintiff  has  not 
performed  his  part  of  the  contract,  and  cannot  insist  on  its  perform- 
ance by  the  other  party. 

(Crompton,  J.  referred  to  Boone  v.  Eyre  (1).) 

At  any  rate,  the  pleas  allege  that  the  engagement  and  promise      • 
*were  made  upon  the  terms  and  conditions  that  the  plaintiff  should       [  *9^i  1 
do  what  he  has  failed  to  do.     Proof  of  a  mere  cross  liability,  not 
going  to  the  consideration  of  the  whole  contract,  would  not  have 
supported  these  pleas,  had  the  allegations  been  traversed. 
The  same  argument  applies  to  the  sixth  and  tenth  pleas. 

(Loud  Campbbll,  Ch.  J. :  Would  the  contract  be  rescinded  by  the 
plaintiff  drawing  for  half  a  crown  too  much  ?) 

It  would  be  for  a  jury  to  say  whether  both  parties  contracted  on 
these  terms.     ♦     *     * 

As  to  the  thirteenth  plea:  it  would  be  very  difficult  for  the 
defendant  to  frame  an  allegation  fully  explaining  the  American 
law  :  the  ordinary  mode  is  to  plead  foreign  law  in  the  manner  here 
adopted.     ♦     *     * 

(Lord  Campbelii,  Gh.  J. :  I  think  you  need  not  argue  this  point 
further.) 

The  objection  that  a  part  of  the  501.  is  made  up  of  the  expenses  of 
the  defendant  is  untenable :  it  appears  that,  by  the  law  of  New 
York,  such  expenses  are  in  the  nature  of  costs,  and  that  the 
♦defendant  is  discharged  to  the  full  extent.     *     *     *  [  •u42  ] 

liarstotv,  having  abandoned  his  objection  to   the   thirteenth 
plea,  was  not  called  on  to  reply  as  to  the  other  points. 

Lord  Campbell,  Gh.  J. : 

I  am  of  opinion  that  the  fifth  and  ninth  pleas  allege  only  an 
engagement  of  the  plaintiff  by  the  defendant  on  the  terms  that  the 
plaintiff  should  act  as  European  coiTespondent  to  the  defendant, 
and  that  they  do  not  show   that  the  transmission  of  a  letter 

(1)  2  R  B.  768  (1  H.  Bl.  273,  n.).  See  Campbell  v.  Jones,  3  B.  B.  263  6 
T.  B.  570). 
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Gould  containing  news  or  intelligence  by  every  steamer  was  what  is  in 
Webb.  point  of  law  a  condition.  There  appears  no  more  than  a  stipulation 
by  the  plaintiff  that  he  would  send  such  letter  to  the  defendant. 
Without  entering  into  the  question  whether  there  ouglit  to  have 
been  an  allegation  that  there  was  in  fact  news  or  intelligence 
which  was  not  sent,  and  assuming  a  default  on  the  part  of  the 
plaintiff  to  be  shown,  we  see  only  that,  on  two  occasions,  he  failed 
to  fulfil  his  part  of  the  contract.  Does  that  go  to  the  whole 
consideration  ?  Certainly  not.  It  shows  only  a  breach  of  contract 
for  which  the  plaintiff  is  entitled  to  be  indemnified,  and  may  Iiruig 
a  cross  action.  That  being  so,  the  sixth  and  tenth  pleas  are  still 
more  exceptionable:  they  would  be  satisfied  by  proof  that  the 
plaintiff  had  drawn  a  bill  for  half  a  crown  too  much.  The  thirteenth 
[  *943  ]  plea,  which  is  pleaded  to  a  *part  only,  is  good.  It  substantially 
avers  that,  according  to  the  process  of  what  we  call  foreign  attach- 
ment, the  defendant  was  compelled,  by  the  Supreme  Court  of  New 
York,  to  apply  the  debt  to  the  action  there ;  and  that  this,  by  the 
law  of  that  Court,  discharges  a  debtor  from  the  part  of  the  debt 
which  is  so  applied. 

(WiGUTMAN,  J.  had  left  the  Court.) 

Erle,  J. : 

I  also  am  of  opinion  that  the  fifth  and  ninth  pleas  show  no 
defence.  We  are  to  construe  them  as  stating,  not  all  that  might  be 
proved  under  them,  but  what,  when  taken  rather  strictly  against 
the  defendant,  they  necessarily  assert.  Then,  so  construed,  do 
these  pleas  show  such  a  default  on  the  part  of  the  plaintiff  as 
discharges  the  defendant  from  the  contract?  The  plaintiff  engages 
to  send  a  letter  containing  news  or  intelligence  by  every  steamer. 
He  misses  two.  That  does  not  discharge  the  defendant.  The 
same  line  of  reasoning  shows  that  the  sixth  and  tenth  pleas  are 
bad.  The  plaintiff  agrees  not  to  draw  for  more  than  should  be 
due ;  but  he  does  draw  for  more.  That  clearly  is  not  misconduct 
such  as  to  authorize  the  defendant  to  discharge  the  plaintiff.  The 
plea  which  sets  up  the  payment  of  the  debt  under  a  foreign 
attachment  is  good. 

Crompton,  J. : 

I  entirely  dissent  from  the  rule  which  Mr.  Brotvn  proposes  for 
construing  pleas :  it  is  most  important  to  have  it  understood  that 
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such  a  rule  does  not  prevail.  It  is  not  now,  any  more  than  it  was,  Oould 
enough  that  a  plea  should  contain  matter  which  may  be  so  under-  Webb. 
stood  as  to  raise  a  defence.  It  is  true  that  we  are  not  now  to 
require  any  particular  formality  of  statement :  *for  instance,  this  f  *^^^  J 
plea  of  the  foreign  attachment  does  state,  whether  formally  or  not, 
the  fact  of  the  law  of  New  York  sufiBciently  to  show  that  what  has 
taken  place  necessarily  acquits  the  defendant  of  so  much  of  the 
debt  as  he  has  been  compelled  to  pay  over  or  expend  in  the  suit 
there.  But  there  must  always  be  a  statement  of  matters  necessarily 
constituting  an  answer.  That,  I  think,  is  not  done  by  the  fifth  and 
ninth  pleas.  The  declaration  shows  a  contract  not  to  discharge 
without  notice,  or  before  the  expiration  of  a  current  year.  The 
pleas,  it  is  true,  state  that  the  transmission  of  the  letters  was  a 
condition  of  the  contract :  but  I  construe  that  only  as  showing  that 
the  plaintiff  agreed  to  make  such  transmission.  The  breach  of 
such  agreement  sounds  in  damages,  and  does  not  go  to  the  whole 
consideration :  it  is  much  more  fair  that  the  defendant  should  be 
left  to  his  cross  action.  Much  less  do  the  sixth  and  tenth  pleas 
show  a  defence.  But  the  thirteenth  plea,  though  perhaps  it  would 
formerly  not  have  been  sustainable  on  special  demurrer,  substan- 
tially shows  an  answer,  and  is  now  sufficient. 

Judgment  for  plaintiff  on  tlie  demuirei*  to  the  fifth ^ 

sixths  ninth  and  tenth  pleas, 
Foi'  the  defendant  on  tli£  demurrer  to  the  thirteenth 

plea. 

SMITH  V.  SIEVEKINQ  (1).  isss. 

Auril  28. 
(4  El.  &  Bl.  945-953  ;  S.  C.  3  0.  L.  R,  1000  ;  24  L.  J.  Q.  13.  257 ;  1  Jiii-.  N.  S.  A/ay  2. 

824  ;  3  W.  R  411 ;  25  L.  T.  0.  S.  95.) 

Action  by  tho  master  of  the  ship  />.  for  demurrage  which  defendant 
promised  to  pay  in  consideration  of  the  delivery  of  the  goods.  Plea:  Never 
indebted.  At  the  trial  defendant  had  a  verdict,  subject  to  leave  to  enter  a 
verdict  for  plaintiff  on  the  following  facts,  the  Court  to  draw  inferences. 

Defendant  was  holder  of  a  bill  of  lading  for  the  entire  cargo  of  the  />., 
expressed  to  be  shipped  by  M.  at  Memel,  deliverable  at  L.  unto  defendant 
or  assigns,  **  he  or  they  paying  for  the  said  goods  as  per  charter-party,  with 
primage  and  aveiuge  accustomed."  By  the  charter-party  the  J),  was 
chartered  to  the  shipper  to  load  a  cargo  at  Memel  for   L.,  providing 

(1)  Cited,  Oray  y.  Carr  (ISll)  Jj,  K  643,    39  L.  T.   195;    S.S,    County  of 

G  Q.  B.  522,  532,  40  L.  J.  Q.  B.  257,  Lancaster  v.  Sharp  (1889)  24  Q.  B.  D. 

25  L.  T.  216  ;  The  Patria  (1871)  L.  B.  158,  162,  59  L.  J.  Q.  B.  22,  61  L.  T. 

3  Ad.  &  El.  436,  460,  41  L.  J.  Ad.  32,  692  ;    Serraino  v.    Campbtll  [1891]    1 

24  L.  T.  849  ;  Porleus  v.  Watney  (1878)  Q.  B.  283,  298,  60  L.  J.  Q.  B.  303,  64 

3  a  B.  D.  534,  536,  47  L.  J.  Q.  B.  L.  T.  615. 


[945] 
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Smith  ^*^y  ^^y^  ^^^  loading  at  Meinel  and  discharging  at  L.,  and  stipulating 

V.  deuuirrago,  beyond  the  lay  days,  at  either  port.     The  charter-party  men- 

SiEVEKiNQ.  tioned  the  rates  of  freight,  and   contained  a  stipulation  that  **  for  the 

payment  of  nil  freight  and  demurrage  the  captain  shall  have  an  absolute 
lien  and  charge  on  the  said  cargo."  Demurrage  was  incurred  at  Memel. 
On  the  arrival  of  the  />.  at  L.,  defendant  claimed  the  cargo  under  the  bill 
of  lading.  The  captain  required  payment  of  the  demurrage.  Defendant 
offered  to  pay  the  freight,  but  denied  his  liability  to  pay  demurrage. 
Ultimately  defendant  received  the  cargo,  without  any  express  promise  on 
his  part  to  pay  demurrage : 

Held,  that  a  promise  to  pay  for  the  goods  according  to  the  stipulations  in 
the  bill  of  lading  ought  to  be  inferred  from  the  receipt  of  the  goods  under 
it,  even  though  preceded  by  a  refusal  to  pay.  But  that  in  this  case  the 
terms  of  the  bill  of  lading  and  charter-party  did  not  import  that  the  person 
receiving  the  goods  was  to  pay  demurrage  accrued  at  the  outport,  though 
the  captain  had  a  lien  for  it.    And  the  i-ule  was  discharged  (1). 

First  count,  in  the  usual  form,  for  freight  and  demurrage. 
Second  count,  for  freight  and  demurrage  "  which  defendants  pro- 
mised plaintiff  they  would  pay  to  him  if  he  would  cause  and  permit 
certain  goods  which  had  been  conveyed  in  his  ship  to  be  delivered 
to  them." 

Pleas.  As  to  the  freight,  payment  into  Court :  which  the  plaintiff 
accepted  in  full.  As  to  the  demurrage,  Never  indebted:  issue 
thereon. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  Westminster 
sittings  after  last  Term,  it  appeared  that  the  plaintiff  was  owner  of 
the  ship  the  Donna,  which  in  the  autumn  of  1854  brought  a  cargo 
from  Memel  to  London.  The  defendants  were  merchants  at 
London,  carrying  on  business  under  the  firm  of  E.  Sieveking  & 
Son.  They  were  holders  of  a  bill  of  lading  for  the  whole  cargo  of 
[  *94G  ]  *the  Donna.  This  bill  of  lading  expressed  that  the  goods  were 
shipped  at  Memel,  by  W.  H.  Muttray,  to  be  delivered  at  London 
"  unto  Messrs.  E.  Sieveking  &  Son  or  to  assigns,  he  or  they  paying 
for  the  said  goods  as  per  charter-party,  with  primage  and  average 
accustomed."  The  bill  of  lading  was,  as  is  common,  partly  written 
and  partly  printed.  The  printed  part  had,  as  the  printed  forms 
usually  run,  expressed  that  the  goods  were  to  be  delivered 
*'  unto  or  to  assigns,  he  or  they  paying  freight  for  the  said 

goods  with  primage  and  average  accustomed."     The  printed 

word  "  freight "  was  struck  out,  and  the  blanks  filled  up  in  manuscript 
so  as  to  make  the  tenor  of  the  instrument  as  above  quoted. 

The  chai"ter-party  bore  date  at  Memel,  10th  August,  1854.     By 
it  the  master  chartered  the  Donna  to  Muttray  to  take  a  cargo  from 

(1)  Affirmed  in  the  Exchequer  Chamber,  see  p.  847  below. 
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Memel  to  London.    The  following  stipulations  of  the  charter-party       smith 
are  material  to  the  iK)int  discussed  in  banc.  Sievjskinq. 

"  The  cargo  is  to  be  given  in  the  harbour,  free  on  board  or  free 
alongside  of  the  said  vessel  as  the  case  may  be,  in  tiie  customary 
manner,  with  all  possible  expedition ;  and  at  her  place  of  discharge 
to  be  taken  by  the  said  freighter,  or  the  receiver,  free  from  on 
board  or  free  alongside  as  the  case  may  be,  in  twelve  working  days  : 
and,  if 'the  vessel  be  longer  detained  at  either  place  of  loading  or 
the  place  of  discharging,  the  captain  is  to  be  paid,  day  by  day  as  it 
shall  grow  due,  5Z.  per  day  demurrage  for  each  and  every  day  the 
vessel  is  detained  over  and  above  the  said  stipulated  laying  days, 
which  count  from  the  announcement  of  the  ship  being  ready  to 
take  in  or  to  deliver  her  cargo."     *'  On  proper  true  and  faithful 
delivery  of  the  cargo,  agreeable  to  bills  of  ^lading,  the  captain  has      [  *d^7  ] 
to  receive  freight  as  follows:    say"  Ac,  specifying  the  rates  of 
freight  for  different  articles.     "  It  being  agreed  and  understood  that 
for  the  payment  of  all  freight  and  demurrage  the  captain  shall  have 
an  absolute  lien  and  charge  on  the  said  cargo."     The  Donna  was 
ready  to  receive  cargo  at  Memel  on  the  17th  August,  1854.     She 
was  not  completely  loaded  till  the  28th  September.    The  charter- 
party,  though  it  bore  date  on  the  10th  August,  was  not  in  fact 
executed  till  the  28th  September ;  when,  the  loading  being  complete, 
the  captain  signed  the  bills  of  lading,  and  received  the  charter-party : 
but  nothing  ultimately  turned  upon  the  time  of  the  execution  of 
the  charter-party.    The  captain  claimed  from  Muttray  at  Memel 
demurrage  for  the  delay  in  loading  his  vessel,  but  could  not  obtain 
payment  there.    The  vessel  sailed,  and  arrived  in  London  on  the 
28th  October.     On  the  same  day,  the  captain  went  to  the  defendant's 
office  and  reported  the  arrival  of  the  ship ;  he  then  received  1002. 
on  account  of  the  freight.    Before  any  portion  of  the  cargo  was 
discharged,  but,  as  it  rather  appeared,  after  the  payment  of  this 
sum  on  account,  a  freight  note  was  delivered  to  the  defendants, 
debiting  them,  as  consignees  of  the  goods,  not  only  with  the  freight, 
but  also  with  demurrage  at  the  rate  of  52.  per  day  for  twenty-three 
days'  demurrage  at  Memel,  the  port  of  loading.     The  defendants 
denied  their  liability  to  pay  this  demurrage,  and  claimed  the  goods. 
During  these  discussions  the  charter-party  was  shown  to  the  defen- 
dants, it  did  not  very  distinctly  appear  at  what  time.     Ultimately 
the  cargo  was  unloaded  in  the  docks ;  and  it  was  admitted  that  the 
defendants  had  received  it  all. 

The  main  question  in  this  cause  was.  Whether  the  defendants  were        [  u48  ] 
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Smith  liable  to  pay  demurrage  incurred  at  the  port  of  loading  :  but  there 
SiEv-BKiNG.  ^^s  also  a  dispute  as  to  the  manner  in  which  the  lay  days  at 
Memel  were  to  be  computed.  According  to  the  defendants'  mode 
of  computation,  the  demurrage  days  were  not  twenty-three,  but 
eighteen.  As  the  decision  in  banc  rendered  this  question  immaterial, 
the  facts  and  arguments  relating  to  it  are  omitted  in  the  report. 

The  Lord  Chief  Justice  directed  a  verdict  for  the  defendants,  with 
leave  to  move  to  enter  a  verdict  for  the  plaintiflF  for  demurrage  for 
twenty-three  or  eighteen  days  as  the  Court  might  think  fit.  The 
Court  to  have  the  same  power  to  draw  inferences  of  fact  as  the 
jury. 

Sir  F.  ThesigeVf  in  this  Term,  obtained  a  rule  nini  accordingly. 

Bramwell  now  showed  cause  (l) : 

There  being  no  express  promise  on  the  part  of  the  defendants  to 
pay  the  demurrage,  it  was  for  the  jury  to  say  whether  they  would 
infer  from  the  receipt  of  the  goods  a  promise  to  pay  it.  But,  though 
this  was  in  form  a  question  of  fact  for  the  jury,  the  real  question  is 
what  is  the  proper  legal  inference  to  be  drawn  from  the  facts,  that 
the  defendants,  being  holders  of  such  a  bill  of  lading,  received  the 
cargo  under  such  circumstances.  The  defendants,  being  holders  of 
the  bill  of  lading,  paid  1002.  on  account  generally  ;  and  the  captain 
received  it.  From  that  an  agreement  is  to  be  inferred  that  the 
[  *949t]  defendants  would  *take  the  goods  under  the  bill  of  lading  and  the 
captain  would  deliver  the  goods,  receiving  what  was  due  from  the 
person  taking  the  goods  under  such  a  bill  of  lading.  Afterwards 
there  is  an  express  demand  of  demurrage  accrued  at  the  outport, 
and  an  express  refusal  to  pay  it :  but  the  liability  was  already  fixed, 
and  was  not  altered  by  that.  The  terms  of  the  charter-party  in 
this  case  no  doubt  gave  a  lien  on  the  goods  for  this  demurrage  at 
the  outports,  as  is  common  enough ;  and  it  is  also  common  in 
charter-parties  to  stipulate  for  a  lien  for  dead  freight,  and  many 
other  things.  If  the  captain  chooses  to  detain  the  goods  until  the 
assignee  pays  or  expressly  promises  to  pay  all  for  which  he  has  a 
lien,  he  may  do  so  :  but  it  would  be  inconvenient  to  infer  from  the 
mere  receipt  of  the  goods  a  contract,  the  effect  of  which  would  often 
be  to  render  the  assignee  of  a  bill  of  lading  liable  to  an  amount  far 
exceeding  the  value  of  the  goods  received.  The  terms  of  a  bill  of 
lading  in  general  do  not  import  any  such  promise.  The  goods  are 
(1)  Before  Lord  Campbell,  Ch.  J.,  Coleridge  and  Erie,  JJ. 
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to  be  taken  by  the  assignee  "  paying  freight  for  the  goods."  In  Smith 
this  particular  bill  of  lading  it  is  "  paying  for  the  said  goods  as  per  sievbkino. 
charter-party."  That  means  paying  all  that  by  the  charter-party  is 
stipulated  to  be  paid  for  the  carriage  of  these  particular  goods  :  and 
neither  the  letter  nor  the  spirit  of  these  words  includes  collateral 
payments  stipulated  for  in  the  charter-party,  though  there  may  be, 
by  express  stipulation,  a  lien  on  these  goods  for  such  payments. 
The  word  ''  freight "  is  struck  out  of  the  printed  form  :  but  the  bill 
of  lading  must  have  the  same  construction  as  if  it  was  entirely  in 
manuscript.  It  is  admitted  that  the  defendants  cannot  argue  as  if 
the  word  "  freight "  was  still  in  the  bill  of  lading;  but  they  are  in 
the  same  position  as  if  it  never  had  been  there. 

Wegener  v.  Smith  (i)  is  relied  on  by  the  counsel  in  support  of  the  r  ^^  ] 
rule.  There,  as  has  been  ascertained,  the  demurrage  claimed  arose 
at  the  port  of  discharge,  by  the  default  therefore  of  the  person 
receiving  the  cargo ;  and  it  was  very  reasonable  he  should  pay  it. 
In  the  present  case  the  demurrage  was  at  the  outport.  The  words  of 
the  bill  of  lading  too  in  Wegener-  v.  Smith  (I)  were  much  stronger. 

Sir  F.  Thesiger  and  Manigty^  contra  : 

The  bill  of  lading  must  be  construed  exactly  as  if  the  erased  word 
''freight"  did  not  appear  on  the  face  of  it :  but  the  fact  that  it  does 
so  appear  is  evidence  that  the  defendants  had  notice  that  the 
ordinary  terms  of  a  bill  of  lading  had  been  altered  ;  and  that  may 
be  material  as  an  ingredient  in  deteimining  what  contract  is  to  be 
inferred  from  the  facts.  The  bill  of  lading  refers  to  the  charter- 
party,  which  gives  a  lien  for  demurrage :  if  the  defendants  were  not 
cognizant  of  the  terms  of  the  charter-party  they  ought  to  have 
made  themselves  so.  If  the  demurrage  had  accrued  on  this  side  of 
the  water,  the  mere  receipt  of  the  goods,  under  such  a  bill  of  lading, 
would  have  made  the  defendants  liable :  Stindt  v.  Roberts  (2) ;  even  if 
he  in  terms  refused  to  be  liable :  Wegenei*  v.  Smith  (1).  What 
difference  does  it  make  that  the  demurrage  accrued  at  the  port  of 
loading  instead  of  the  port  of  discharge,  if  the  bill  of  lading  and 
charter-party  equally  refer  to  it  ? 

Cur,  adv.  vult. 

Lord  Campbell,  Ch.  J.,  on  a  subsequent  day  of  this  Term  (May 
2nd ),  delivered  the  judgment  of  the  Court  : 

It  is  well  settled  that  the  master  of  a  ship  cannot  maintain  an       [  951 

(1)  100  R.  B.  352  (15  0.  B.  285).  (2)  79  R.  R.  8611  (5  Dowl.  &  L.  460), 
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Smith        action  for  demurrage  against  the  consignee  of  goods,  who  takes 
SiEVEKHYo.     tihem   under  a  bill  of   lading,   upon   an  implied  contract  to  pay 
demurrage,  unless  the  bill  of  lading  makes  the  goods  deliverable  on 
payment  of  demurrage,  or  contains  equivalent  words :  Brouncker  v. 
Scott  (1),  Jesson  v.  SoUy  (2),  Evans  v.  Farstei'  (3).    The  recent  decision 
of  the  Court  of  Common  Pleas  in  Wegener  v.  SmWi  (4),  of  which  we 
entirely  approve,  and  by  which  we  mean  to  be  guided,  proceeds  upon 
this  principle.    According  to  both  the  reports  of  the  case  which  have 
been  cited  (5),  all  the  Judges  intimated  an  opinion  that  the  question 
turned  entirely  on  the  construction  of  the  bill  of  lading.    There,  by 
the  bill  of  lading,  the  goods  were  to  be  delivered  to  order  *'  against 
payment  of  the  agreed  freight  and  other  conditions  as  per  charter- 
party."    This  plainly  indicated  to  the  consignee  that,  before  he  was 
entitled  to  the  delivery  of  the  goods,  he  was  bound  to  make  a  pay- 
ment beyond  the  freight ;  and  there  was  a  reference  to  the  charter- 
party  for  some  condition  to  be  performed  beyond  the  payment  of 
the  freight.     That  condition  was  payment  of  demurrage:  and  the 
bill  of  lading  was  construed  as  if  it  had  expressly  made  the  payment 
of  demurrage  a  condition  on  the  performance  of  which  the  goo<ls 
were  deliverable.    The  consignee,  accepting  the  goods  under  such  a 
bill   of  lading,   could  not  escape  the  payment  of  demurrage  by 
denying  his  liability  to  pay  it.    Further,  we  find  upon  inquiry  a 
[  'SSi  ]       fact,  which  does  not  appear  in   the  printed   *report8,   that   the 
demurrage  there  sued  for  had  accrued  in  the  port  of  delivery,  and 
had  arisen  from  the  default  of  the  defendant  in  not  sooner  receiving 
the  goods.    But  in  the  present  case,  by  the  bill  of  lading,  the  goods 
were  deliverable  to  the  defendants,  they  "  paying  for  the  said  goods 
as  per  charter-party."     Had  the  words  been  "  paying  freight  for 
the  said  goods  as  per  charter-party,"  the  action  could  not  have  been 
maintained ;  and  the  reference  to  the  charter-party  must  be  con- 
sidered merely  to  ascertain  the  rate  of  freight.    The  expression  is 
**  paying  for  the  said  goods  :  "  but  is  not  the  natural  meaning  of  the 
words  so  used  *'  paying  for  the  carriage  of  the  goods  from  Memel  to 
London  at  the  rate  mentioned  in  the  charter-party  ?  "    Can  it  be 
extended  to  a  payment  for  the  detention  of  the  ship  at  Memel 
by  the    shipper,   before  the  bills  of  lading  were  signed,  a  fact 
of  which  the  consignee  knew  nothing,  and  of  which  the  charter- 
party  would  not  inform  him?    If   the   consignee  is   to   be   held 

(1)  4  Taunt  1.  (4)  100  R  B.  352  (15  C.  B.  285). 

(2)  13  B.  B.  557  (4  Taunt.  62).        (5)  24  L.  J.  C.  P.  25,  and  15  i\  15. 

(3)  35  B.  B.  239  (1  B.  &  Ad.  118).    285. 
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liable  for  demurrage  as  well  as  freight,  surely  the  bill  of  lading       smith 

should  contain  a  clear  intimation  to  that  effect,  as  was  suggested  by    sievekinq. 

Lord  Tbntbrden  in  Evans  v.  Forster  (i).    It  is  said  that,  under  such 

a  bill  of  lading,  the  consignee  who  accepts  the  goods  is  liable  to 

every  demand  for  which  the  master  has  a  lien  on  the  cargo  under 

the  charter-party :  but  this  seems  to  us  to  be  beyond  the  fair 

meaning  of  the  language  of  the  contract :  and  it  might  lead  to  great 

inconvenience  and  injustice ;    for   the  lien  by  the  charter-party 

might  extend  to  a  demand  for  not  loading  a  full  cargo  (commonly 

called  dead  freight) ;  and,  the  doctrine  applying  equally  to  a  general 

ship,  a  consignee  or  assignee  of  a  bill  of  lading  might  be  held  *liable       [  '95^  ] 

to  an  amount  much  beyond  the  value  of  the  goods  he  has  received. 

We  have  further  to  consider  whether  there  is  any  evidence  in 
this  case  to  support  the  action  beyond  the  implied  contract  by 
receiving  the  goods  under  the  bill  of  lading :  and  we  think  there  is 
none.  The  erasure  of  the  word  "  freight "  on  the  face  of  the  bill  of 
lading,  which  took  place  before  it  was  signed  (when  did  not  appear)^ 
can  have  no  operation.  The  demand  of  the  demurrage,  if  acquiesced 
in,  might  have  been  evidence  of  an  express  verbal  contract  to  pay 
demurrage ;  but,  when  first  made,  the  defendants  said  "  they  knew 
nothing  of  demurrage ;  "  and  they  constantly  denied  their  liability 
to  pay  it.  Although  this  denial  would  have  availed  nothing  had  the 
bill  of  lading  made  the  goods  deliverable  on  payment  of  demurrage^ 
we  think  that,  in  conformity  to  what  was  decided  in  Wegener  v. 
Smith  (2),  it  was  quite  sufficient  to  save  the  defendants  from  any 
liability  beyond  that  which  they  would  have  incurred  by  simply 
accepting  the  goods  under  the  bill  of  lading. 

We  are  therefore  of  opinion  that  the  rule  for  setting  aside  the 
verdict  in  favour  of  the  defendants  ought  to  be  discharged. 

Hvie  discharged. 


IN  THE  EXCHEQUER  CHAMBER. 


(5  El.  &  BI.  589—591  ;  S.  C.  1  Jur.  N.  S.  1135.) 
The  plaintiff  appealed. 

Manisty  now  argued  in  support  of  the  appeal : 
The  bill   of   lading   refers   for   the   terms   of   payment   to   the 

(1)  33  R.  E.  239,  242  (1  B.  &  Ad.  (2)  100  R.  R.  352  (15  0.  B.  285). 

122). 


1855. 
Aor,  13. 

[  5  EL  &  Bl. 
[589] 

[590] 
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Smith        charter-party,    and    thereby    incorporates    the    stipulation  to  pay 
siKVKKiNG.    demurrage. 

(Parkr,  B.  :  In  Sanders  v.  Vanzeller  (1)  there  was  a  difference  of 
opinion  amongst  the  Judges  in  the  court  of  error  as  to  the  effect  of 
such  a  reference  to  the  charter-party.  Tou  may  see  it  indicated  in 
the  latter  part  of  the  judgment  of  the  Court  of  Exchequer  Clmmber 
in  that  case  (2).  I  was  one  of  the  Judges  who  thought  that  such 
a  reference  was  not  inserted  with  the  view  to  cast  the  burthen  of 
payment  on  an  assignee,  but  to  provide  against  varying  the  charter- 
party  or  waiving  the  shi[>owner*s  lien.  But  in  this  case  you  most 
contend  that  the  cpnsignee,  at  the  port  of  discharge,  contracted  to 
pay  for  the  antecedent  delay  of  the  charterer,  which  occurred  at  the 
port  of  loading  l)efore  the  consignee  had  anything  to  do  with  either 
goods  or  ship.  Such  a  contract  is  one  which  requires  strong 
evidence  to  support  it ;  for  it  is,  to  say  the  least,  not  a  reasonable 
one.  Here  the  words  you  rely  on  are  "  paying  for  tl)e  said  goods," 
that  is,  for  the  carriage  of  the  goods.) 

In  Jesson  v.  Solfy  (3)  and  in  Wegener  v.  Smith  (4)  the  indorsee  of  a 
f  ♦r>9i  ]      bill  of  lading  was  held  liable  *for  demurrage. 

(Jbrvjb,  Ch.  J. :  For  demurrage  accruing  from  his  own  delay  in 
the  port  of  discharge,  and  under  different  words  in  the  bill  of 
lading  from  these. 

Platt,  B.  :  The  words  here  are  "  paying  for  the  said  goods  ; "  you 
must  say  that  means  paying  for  the  detention  of  the  ship  by  the 
charterer. 

Jrrvis,  Ch.  J. :  It  is  hopeless  to  attempt  to  argue  it.) 

Bravnvell,  contra,  was  not  called  upon  to  argue. 

Per  Curiam  (5)  : 

Judgment  affirmed  with  costs, 

(1)  62  R  B.  359  (4  Q.  B.  260).  (5    jEttvis,  Ch.  J.,  Williams  and 

(2)  62  E.  K.  376  (4  Q.  B.  296).  Crowder,    JJ.,    Parke,    Aldbrson 

(3)  13  R.  R.  557  (4  Taunt.  52).  and  Platt,  Barons. 

(4)  100  R  R  352  (15  C.  B.  285). 
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IN  THE  QUEEN'S   BENCH. 


ROBINSON   V.   RUTTER(l).  i855. 

(4  EL  &  BL  954—957  ;  S.  C.  24  L.  J.  a  B.  250  ;  1  Jur.  N.  S.  823;  3  W.  E.         ^P^^- 
405;  25  L.  T.  O.  a  127.)  L  ^  EL  &  HI. 

To  a  declaration  for  the  price  of  a  horse  sold  and  delivered  by  plaiiiM  f  to 
defendant,  defendant  pleaded  that  plaintiff  sold  the  hoi'se  as  auctioneer, 
agent  and  trustee  for  K.,  and  that  defendant  had  paid  K.  beforo  action 
brought : 

Ileld,  on  demurrer,  a  bad  plea. 

Declaration  for  money  payable  by  defendant  to  plaintiff  for  a 
horse  sold  and  delivered  by  plaintiff  to  defendant.  Plaintiff  claimed 
17/.  68.  6d. 

Plea  (2nd) :  That  plaintiff  sold  the  said  horse  as  an  auctioneer, 
agent  and  trustee  for  one  William  Kersey ;  and  that,  after  the  said 
sale,  and  before  the  commencement  of  this  action,  defendant  paid 
to  the  said  W.  Kersey  the  said  sum  of  17Z.  6^.  6d.  in  the  declaration 
mentioned. 

Demurrer.     Joinder. 

The  case  was  argued  on  an  earlier  day  in  this  Term  (^)« 

Needham,  for  the  plaintiff: 

The  plaintiff,  as  auctioneer,  had  a  lien  on  the  horse  for  the  price, 
and,  after  delivering  up  the  horse,  was  entitled  to  sue  for  the  price : 
Williams  v.  MilUngton  {^) :  and  that  case  was  recognised  by  the 
Court  of  Common  Pleas  in  Cojypin  v.  Walker  (4) ;  though,  under  the 
particular  circumstances  of  the  latter  case,  it  was  held  that  the 
auctioneer  had  precluded  himself  from  suing.  The  plea  here  does 
not  even  show  that  the  principal  had  demanded  the  price. 

Prentice,  contra : 

No  stress  can  be  laid  upon  the  lien  on  the  horse,  as  the 
auctioneer  has  given  up  the  poHsessiou ;  nor  can  he  have  a  lien 
on  the  money,  since  he  has  never  had  posHession  of  it  at  all. 

(Lord  Campdbll,  Ch.  J.  :  But  the  defendant  has  deprived  him  of 
the  *means  of  obtaining  a  lien  on  the  money.)  I  *^°^  ) 

The  action  is  not  brought  for  that,  but  for  goods  sold  and  delivered. 

(Crompton,  J.  referred  to  Drinkwater  v.  Ooodivin  {(>).) 

(1)  Cited,   Grice  v.  Kenrick  (1870)         (2)  Before  Lord  Campbell,  Ch.  J  >- 

L.  B.  5  Q.  B.  340,  345,  39  L.  J.  Q.  B.  Erie  and  Crompton,  JJ. 
175,   22  L.  T.    743  ;    fFebb  v.  Smith  (3)  2  R.  R.  724  (I  H.  Bl.  81). 

(1885)  30  Ch.  D.  192,  201,  55  L.  J.  Ch.  (4)  17  B.  R.  505  (7  Taunt.  237). 

343.  53  L.  T.  737.  (5)  1  Cowp.  251. 
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Robinson     The  plea  shows  no  notice  tj  the  defendant  of  any  debt  owing  by 
RuTTEB.      Kersey  to  the  plaintiff.     No  fraud  on  the  part  of  the  defendant  can 
be  assumed. 

(Crompton,  J. :  By  your  plea  you  confess  a  contract  to  pay  the 
plaintiff :  you  are  to  show  that  this  is  performed  by  a  payment  to  a 
third  person.) 

If  the  principal  had  sued  the  defendant  for  the  price,  it  would  have  * 
been  no  answer  to  say  that  the  principal  had  not  paid  the  auctioneer. 

(Crompton,  J. :  You  may,  by  paying  improvidently,  render 
yourself  liable  to  pay  twice.) 

Suppose  both  the  plaintiff  and  Kersey  have  a  right  to  sue,  the 
plaintiff,  after  paying  one,  is  not  liable  to  be  sued  by  the  other. 
The  state  of  accounts  between  Kersey  and  the  plaintiff  is  in  the 
knowledge,  not  of  the  defendant,  but  of  the  plaintiff,  who  should 
show  it,  if  material. 

(Erlb,  J. :  The  plaintiff  says  that  the  vendee  contracts  to  pay  the 
principal  if  the  plaintiff  has  been  paid,  not  otherwise.) 

A  question  often  arises  whether  an  agent  can  sue  in  his  own  name : 
here  the  argument  is  that  the  principal  cannot.  In  Coppin  v. 
Walker  (i)  the  Court  clearly  thought  that  the  vendee  might  pay  the 
principal,  the  auctioneer  having  parted  with  his  lien  without  giving 
notice  of  a  claim  for  the  price  by  himself. 

'(Lord  Campbbll,  Ch.  J. :  You  might  as  well  say  that  a  factor 
annot  sue  for  the  price  of  goods  after  giving  them  up.) 

Needltaniy  in  reply : 

The  defendant  by  his  plea  confesses  the  prima  facie  cause  of 
[  '^fee  ]       action  :  the  question  is,  *  whether  he  avoids  it.     If  the  defendant 
had  paid  the  present  plaintiff,  and  had  been  afterwards  sued  by 
Kersey,  he  might  have  pleaded  payment  to  Kersey. 

(Erle,  J. :  Suppose  both  parties  give  notice :  must  the  vendee 
always  pay  the  auctioneer  ?) 

(Crompton,  J. :  In  Coppin  v.  Craig  (2)  the  Court  seem  not  to  have 
doubted  that  the  auctioneer  has,  in  general,  a  lien  on  the  price.) 

He  is  liable  to  the  Crown  for  the  auction  duty. 

Cur.  adv.  vtUt. 

(1)  17  K.  B.  505  (7  Taunt.  237;.     (2)  17  R.  R.  508  (7  Taunt.  243). 
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Lord  Campbell,  Ch.  J.  now  delivered  the  judgment  of  the  Court  :  •       Robinson 

r. 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  judgment.  The  Rutter. 
plea  admits  the  sale  and  delivery  of  the  horse  by  the  plaintiff  to  the 
defendant,  and  that  the  defendant  was  indebted  to  the  plaintiff  in 
the  manner  stated  in  the  declaration.  A  good  plea  in  avoidance, 
therefore,  must  show  clearly  that  the  defendant  has  been  discharged, 
and  that  the  plaintiff  has  lost  the  right  of  action  which  once  vested 
in  him.  But  this  plea  merely  alleges  that  the  plaintiff  sold  the 
horse  as  auctioneer,  agent  and  trustee  for  Kersey,  and  defendant 
paid  Kersey  the  price  of  the  horse  before  the  action  was  commenced. 
As  auctioneer,  the  plaintiff  must  be  supposed  to  have  had  the  pos- 
session of  the  horse  before  and  at  the  time  of  the  sale,  to  have  had 
a  lien  upon  the  horse  for  the  price,  and  to  have  had  a  right  of  lien 
on  the  price,  when  paid,  for  his  commission  and  charges.  It  must 
be  presumed  that  the  plaintiff  had  a  debt  due  to  him  from  Kersey 
in  respect  of  the  sale,  to  be  satisfied  from  the  proceeds  of  the  sale. 
The  plea  does  not  allege  that  this  *debt  was  paid,  nor  show  how  the  L  *^'*'^  ] 
plaintiff  had  no  longer  a  right  to  sue,  nor  even  aver  that  he  had 
notice  of  the  payment  being  made  to  Kersey.  A  prima  facie  answer 
is  not  given  by  the  defendant :  and  therefore  the  burthen  is  not 
cast  upon  the  plaintiff  to  traverse,  or  to  confess  and  avoid,  by 
replication.  The  defendant  should  have  shown  that,  by  the  terms 
of  the  sale,  or  by  facts  accruing  subsequently,  a  payment  to  Kersey 
was  permitted,  and  operated  as  a  discharge  of  the  plaintiff's  claim. 

Since  Williavis  v.  Millington  (l)  no  doubt  has  been  entertained  of 
the  rights  of  an  auctioneer  being  such  as  we  have  described  them. 
The  first  part  of  the  marginal  note  in  Coppin  v.  Walkei'  (2)  is  not 
justified  by  the  decision:  and  in  the  very  next  reported  case,  of 
Coppin  V.  Craig  (s),  the  Court  appears  to  have  expressed  an  opinion 
that  the  auctioneer  ''  had  a  lien  as  well  on  the  proceeds  of  the  sale 
as  the  specific  article  sold.**  For  this  purpose,  therefore,  the 
auctioneer  seems  to  be  in  the  same  position  as  a  factor  who  sells 
goods,  having  advanced  money  upon  them :  and  to  an  action  for 
goods  sold  and  delivered  by  a  factor  it  surely  could  be  no  answer 
merely  to  say  that  the  plaintiff  sold  them  as  factor,  and  that  the 
defendant  had  paid  the  principal  before  action  brought. 

Judgment  for  the  plaintiff. 

(1)  2  B.  R  724  (1  H.  Bl.  81).  (3)  17  R  B.  508  (7  Taunt  243). 

(2)  17  B.  B.  506  (7  Taunt.  237). 
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1865.  REG.   V,  MIDLAND   RAILWAY  COMPANY  (1). 

^^AJay  T'         (-*  El.  &  Bl.  958-963  ;   S.  C.  3  C.  L.  E.  682 ;  3  W.  R.415;  25  L.  T.  O.  S. 
*  114 ;  S.  C.  nom.  Midland  Rail.  Co.  v.  ChtBterfield,  1  Jur.  N.  S.  797.) 

'  '  A  local  Act,  for  lighting  a  borough,  imposod  for  lighting  purposes  a  rate 

on  the  occupiers  of  ^*  all  houses,  warehouses,  shops,  cellars,  vaults,  stables, 
coachhouses,  counting-houses,  brewhouses,  and  all  buildings,  erections, 
works,  and  tenements  and  hereditaments,  except  as  herainafter  mentioned,** 
within  the  borough.  The  exceptions  were  that  occupants  of  houses  of  le^s 
than  the  annual  value  of  5/.  should  not  be  assessed,  nor  should  any  person 
be  rated  **  for  or  on  account  of  any  land  whatsoever."  A  railway  was 
afterwards  mode :  the  line  ran  through  the  iniral  part  of  the  borough  into 
the  town,  and  was  rated.     On  appeal : 

Hold,  that  the  exception  of  **  land  "  in  this  Act  must  mean  land  occupied 
for  cultivation  and  uses  ancillary  thereto ;  and  that  the  line  of  railway  was 
properly  rated. 

On  appeal  by  the  Midland  Railway  Company  against  a  rate  duly 
assessed  by  five  and  more  of  the  Chesterfield  Lighting  Commis- 
sioners within  the  borough  of  Chesterfield,  the  Quarter  Sessions 
confirmed  the  rate,  subject  to  the  opinion  of  this  Court  upon  the 
following  case. 

By  stat.  6  Geo.  IV.  c.  Ixxvii.  (2),  after  reciting  that  the  town  and 
borough  of  Chesterfield  was  large  and  populous,  and  a  place  of  con- 
siderable resort,  and  was  a  great  thoroughfare  for  travellers,  and 
that  the  streets,  roads,  ways,  lanes  and  other  public  passages  and 
places  within  the  said  town  were  not  lighted,  and  that  it  would  tend 
to  the  safety,  convenience  and  advantages  of  the  inhabitants  and  of 
the  public  if  the  same  were  properly  lighted :  it  was,  by  sect.  84, 
enacted  that,  for  raising  sufficient  money  to  defray  and  pay  the 
charges  and  expenses  of  lighting  the  streets,  roads,  ways,  lanes, 
passages  and  public  places,  or  any  of  them,  in  the  said  town  and 
[  *9o9  ]  borough  of  Chesterfield,  and  carrying  the  *several  powers  and  pur- 
poses of  the  said  Act  into  execution,  it  should  be  lawful  to  and  for 
the  Commissioners  under  the  said  Act,  or  any  five  or  more  of  them, 
and  they  were  thereby  authorized  and  empowered,  to  raise  and  levy 
from  time  to  time,  when  and  as  often  as  they  should  think  neces- 
sary, such  sum  or  sums  of  money  as  they  should  think  requisite,  by 
a  rate  or  rates,  assessment  or  assessments,  to  be  made,  assessed, 
charged  and  levied,  under  the  name  and  description  of  the  Chester- 
field lighting  rate,  on  the  tenants  or  occupiers  of  all  ho.uses, 
warehouses,  shops,  cellars,  vaults,  stables,  coachhouses,  counfing- 

(1)  Cited,   Reg.  v.   Neath    avereeere  L.  J.  Q.  B.  137,  32  L.  T.  763.       I 

(1871)  L.  E.  6  Q.  B.  707,  711,  40  L.  J.  (2)  Local  and  personal,  public:  ft'«For 

M.  C.  193 ;  Reg.  y.  Midland  Rail.  Co.  lighting  the    town   and    boroug  -h  of 

(1875)  L.  R.  10  Q.  B.  389,   393,   44  Chestei-field,  in  the  county  of  De*  ',rby." 
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houses,  brewhouses,  and  all  buildings,  erections,  works,  and  tene-        Beo. 
ments  and  hereditaments,  except  as  thereinafter  mentioned,  within     midland 
the  said  town  and  borough,  according  to  the  annual  rent  or  value     company 
of  the  same  respectively.     And  it  was,  by  sect.  86,  provided  and 
enacted  that  no  person  should  be  rated  to  or  pay  the  several  rates 
or  assessments  which  should  be  made  by  virtue  of  that  Act  who 
should  occupy  a  house  or  houses  within  the  said  town  or  borough  of 
Chesterfield  of  less  than  the  annual  value  of  five  pounds,  exclusive 
of  all  taxes  and  deductions  whatsoever  chargeable  thereon  ;  nor 
should  any  person  be  charged  with  or  rated  in  or  by  any  such  rates 
or  assessments  for  or  on  account  of  any  land  whatsoever.    In  the 
rate  appealed  against  the  appellants  were  rated  or  assessed  [as  the 
occupiers  of  "  railway  station,  warehouse  erections,  engine  house, 
works,  tenements,  and  hereditaments  and  stables  "]. 

At  the  time  of  the  passing  of  the  said  Act  of  Parliament  there  was  ^  d<>0  j 
no  line  of  railway  constructed  or  projected  within  the  said  town  or 
borough  of  Chesterfield:  and  that  part  of  the  Midland  Railway 
which  is  now  within  the  said  town  and  borough,  and  in  respect  of 
which  the  Midland  Railway  Company  is  rated  or  assessed  in  the 
said  rate,  was  not  constructed  until  the  year  1836.  The  property  in 
the  occupation  of  the  appellants  within  the  town  and  borough  of 
Chesterfield,  and  in  respect  of  which  they  were  assessed  by  the  said 
rate,  consisted  of:  Firstly,  a  station  including  booking  offices, 
waiting  rooms,  platforms,  engine  house,  wharf,  warehouses,  stable, 
and  other  buildings  and  premises  necessary  for  the  purposes  of  the 
traffic ;  and.  Secondly,  the  land  forming  the  line  of  railway  itself, 
which  runs  for  a  considerable  distance,  without  the  said  station  and 
premises  above  mentioned,  through  the  outskirts  of  the  town  of 
Chesterfield,  but  within  the  limits  of  the  said  town  and  borough. 
At  the  hearing  of  the  appeal,  it  was  admitted,  and  is  to  be  taken  as 
a  fact  found  by  the  Court  of  Quarter  Sessions,  that,  of  the  sum  of 
802Z.  rateable  value  at  which  the  appellants  were  assessed  by  the 
said  rate,  the  sum  of  448Z.,  part  thereof,  was  assessed  in  respect  of 
the  line  of  railway  alone  as  secondly  above  described,  apart  from  and 
lying  without  the  station  buildings  and  premises  firstly  above 
described  ;  and  the  remaining  part  of  the  said  sum  of  802Z.,  namely 
the  sum  of  854i.,  was  assessed  in  respect  of  the  said  station,  build- 
ings and  premises  firstly  above  described  and  all  other  the  rateable 
property  occupied  by  the  appellants  and  included  in  the  said  rate, 
except  such  line  of  railway  as  aforesaid.  The  appellants  contended 
at  the  trial  that^  under  the  Act  of  Parliament  before  mentioned. 
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Reg.        *they  were  not  liable  to  be  rated  in  respect  of  the  line  of  railway  as 

Midland     secondly  above  described  within  the  said  town  and  borough ;  and 

Company.     ^^^^^  ^^^  ^^^^  ^^^  ^^  ^^^^*  ^^  assessed  upon  them  in  respect  thereof 

[  'SGI  ]      ought  to  be  deducted  from  the  rateable  yearly  value  of  8022. 

mentioned  in  the  said  rate. 

The  Court  of  Quarter  Sessions  decided  that  the  appellants  were 
properly  rated  in  respect  of  the  line  of  railway  as  above  described 
lying  within  the  town  and  borough  of  Chesterfield,  apart  from  and 
in  addition  to  the  said  station,  buildings  and  premises  firstly  above 
described,  and  other  rateable  property  included  in  the  said  sum  of 
364Z.  as  aforesaid,  on  the  ground  that  such  line  of  railway  was 
comprised  in  the  words  '*  works  and  tenements  and  hereditaments/' 
within  the  meaning  of  the  said  S4th  section  of  the  said  Act  of 
Parliament. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the 
decision  of  the  Court  of  Quarter  Sessions  above  mentioned  was 
correct,  then  the  judgment  of  the  said  Court  of  Quarter  Sessions 
and  the  rate  appealed  against  is  to  be  confirmed.  If  the  Court  of 
Queen's  Bench  should  be  of  a  contrary  opinion,  then  the  rateable 
yearly  value  of  802i.,  mentioned  in  the  said  rate,  is  to  be  reduced  by 
the  sum  of  4481.,  and  the  amount  assessed  upon  the  appellants  by 
the  said  rate  is  to  be  reduced  by  the  sum  of  IIZ.  4«. 

The  case  was  now  argued  (i)  by  WiUes  in  support  of  the  rate,  and 

Sir  F.  Kelly  for  the  appellants.     The  nature  of  the  question  renders 

it  unnecessary  to  repeat  the  arguments. 

Cur.  adv.  rnU. 

[  962  J       Lord   Campbell,   Ch.    J.,   on    a    subsequent    day    in  this   Term 
(May  6th),  delivered  judgment: 

In  this  case  the  question  was  whether  the  line  of  the  appellants' 
railway  was  made  rateable  towards  the  lighting  of  the  town  and 
borough  of  Chesterfield  under  the  local  Act,  6  Geo.  IV.  c.  Ixxvii., 
which  makes  all  houses,  buildings,  erections  and  works,  tenements 
and  hereditaments,  liable  to  be  rated,  and  excepts  land  out  of  that 
rateability. 

We  are  of  opinion  that  it  was  rateable  under  the  word  "  works," 
and  was  not  included  in  the  exception  of  land.  The  Legislature 
intended  probably  to  describe  two  classes  of  property,  and  to  lay  the 
rate  on  the  one  and  give  the  exemption  to  the  other,  according  as 
each  class  would  or  would  not  be  l)enefited  by  the  lighting :  but  we 
(1)  Bofore  Lord  Campbell,  Ch.  J.,  and  Wighiman  and  Erie,  JJ. 
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are  to  give  effect  to  the  words  of  the  enactment  according  to  their        Reo. 
ordinary  meaning,  without  trying  whether,  in  each  particular  appH-     midland 
cation  of  those  words,  the  burden  is  proportioned  to  the  benefit     company 
according  to  this  supposed  intention.     Beading   the  two   clauses 
together,  as  comprehending  all  real  property,  we  think  that  the 
exemption  extends  only  to  land  used  tor  the  purposes  of  agriculture, 
or  gardening,  or  any  kind  of  mere  vegetation,  together  with  the 
roads  and  other  matters  that  are  ancillary  to  those  purposes  ;  and 
that  hereditaments  in  which  capital  has  been  invested  for  habita- 
tion, or  for  purposes  of  profit,  from  manufacturing  or  mechanical 
industry,  are  to  be  rated.     According  to  this  construction,  the  line 
of  a  railway  is  liable.     In  places  where  it  is  constructed  on  arches, 
or  with  walling,  it  would  be  liable  under  the  word  "building"  or 
**  erection."     Where  it  is  simply  laid  on  the  surface  it  is  a  work  for 
profit  from  mechanical  industry,  and  not  land  used  for  vegetation. 

Although  this  may  make  a  portion  of  the  line  in  a  rural  part  [  063  j 
of  an  extensive  borough  liable  to  the  rate  without  deriving  any 
lienefit  from  the  light  to  be  supplied  under  the  Act,  still,  if  we  held 
the  whole  line  to  be  exempt  as  mere  land,  we  might  extend  tlie 
exemption  to  a  portion  of  the  line  in  the  interior  part  of  the 
borough,  where  this  light  would  be  useful. 

Judgment  for  the  respondents. 


E8P0SIT0   V.  BOWDEN.  i855. 

(4  El.  &  Bl.  963—978 ;  S.  C.  3  C.  L.  E.  1167  ;  24  L.  J.  Q.  B.  210  ;  1  Jur.  N.  S. 

729.) 

[This  case  will  be  reported  in  a  later  volume  of  the  Bevised  Be]iorts,  with  the 
report  of  the  same  cnse  in  the  Exchequer  Chamber  (7  El.  &  Bl.  763).] 


REID  V.   H08KINS.  ^• 

(4  El.  &  Bl.  979—985  ;  S.  C.  3  C.  L.  R.  1174 ;  24  L.  J.  Q.  B.  313 ;  1  Jur.  N.  S. 

732.) 

[This  decision  was  aflfirmed  on  appe.al  as  reported  in  6  El.  &  Bl.  953,    The 
ease  will  be  reported  in  a  later  volume  of  the  Bevised  Beports.] 


H0B80N   V.  MAYOR  of  KINGSTON-UPON-HULL.  ^ 

(4  El.  &  Bl.  986-992 ;  S.  0.  24  L.  J.  Q.  B.  251  ;  1  Jur.  N.  S.  892.) 

[This  was  a  case  imder  the  statute  11  &  12  Vict.  o.  14,  repealed  by  22  &  23 
Vict.  c.  32, 8. 7,  and  is  rendered  obsolete  by  the  provisions  of  53  &  54  Vict,  c.  45^ 
88.  1  and  3  and  Schedule  I.] 
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1865.  REG.  V.  EDMONDS. 

Jkiav  2. 
_iL  {^k  EL  &  BL  993—1003  ;  S.  C.  3  0.  L.  B.  902 ;  24  L.  J.  M.  C.  124  ;  1  Jur.  N.  8. 

[  993  ]  727  ;  3  W.  B.  408  ;  25  L.  T.  O.  S.  95.) 

By  the  Watermen's  Act,  7  &  S  Geo.  IV.  c.  Ixxv.  (1),  it  is  enacted  that,  if 
any  person  (with  certain  exceptions),  not  being  a  freeman  of  the  Watermen's 
Company,  or  an  apprentice  to  a  freeman  or  to  a  widow  of  a  freeman,  shall 
act  as  waterman  or  lighterman,  or  ply,  or  work  or  navigate,  or  cause  to  be 
worked  or  navigated,  any  wherry,  lighter  or  other  craft  upon  the  Thames 
within  the  limits  of  the  Act,  for  hire  or  gain,  such  person  shall  forfeit  not 
exceeding  10/.  The  court  of  mayor  and  aldermen  of  London  are  empowered 
to  fix  the  fares  to  be  taken  by  every  freeman,  or  apprentice  to  a  freeman 
or  to  the  widow  of  a  freeman,  for  conveying  any  person  in  a  wherry  or 
other  boat  within  the  limits.  Fines  are  imposed  on  any  freeman,  or 
apprentice,  or  other  person  whomsoever,  hindering  persons  from  reading 
the  name  and  numbers  painted  on  any  vessel  in  pui-su»inoe  of  the  Act ;  and 
on  any  freeman  or  apprentice  refusing  to  tell  his  name  or  the  number  of 
his  boat,  or  using  abusive  language.  Permission  is  given  to  all  persons  to 
keep,  use  and  row,  by  their  servants,  lighters  or  other  large  craft  for 
carrying  their  own  goods,  provided  the  servants  be  freemen,  or  apprentices 
to  freemen  or  to  widows  of  freemen :  but  persons  who  carry  in  their  lighters 
or  other  large  craft  passengers  or  goods  for  hire,  or  row  or  navigate,  or 
permit  to  row  and  navigate,  in  such  vessel,  persons,  not  being  freemen  or 
apprentices  &c.,  are  subjected  to  a  fine  not  exceeding  10/. 

The  Act  also  empowers  the  court  of  mayor  and  aldermen  to  make  such 
rules  and  bye-laws  as  they  may  think  proper  for  the  government  nnd  regula- 
tion of  the  freemen,  their  widows  and  apprentices,  and  the  boats,  vessels  or 
other  craft  worked  within  the  limits  of  the  Act,  and  to  annex  reasonable 
penalties  for  breach  of  the  bye-laws,  not  exceeding  5/. :  provided  the  bye-laws 
be  not  inconsistent  with  the  laws  of  this  kingdom,  or  the  provisions  of  the 
Act.  The  bye-laws  to  be  allowed  by  a  Judge  of  one  of  the  three  law  Courts 
of  Westminster  Hall  (1). 

The  court  of  mayor  and  aldermen  made  a  bye-law  imposing  a  penalty 
(not  exceeding  iOa,  or  less  than  10«.)  upon  any  freeman,  or  apprentice  to  a 
freeman  or  to  a  freeman's  widow,  who  should  set  or  permit  to  navigate  any 
lighter,  barge,  boat  or  other  craft,  within  the  limits,  any  other  person  not 
being  a  freeman,  or  entitled  by  law  to  work  on  the  river  as  waterman, 
wherryman  or  lighterman,  except  apprentices  bound  and  persons  upon 
liking  for  the  purpose  of  being  bound.  On  appeal  against  a  conviction 
under  this  bye-law : 

Held,  that  the  bye-law,  though  going  beyond  the  provisions  of  the  Act, 
was'  not  inconsistent  with  them,  or  with  the  laws  of  the  realm :  and  the 
conviction  was  affirmed. 

Augustus  Robert  Edmonds  having  been  convicted  under  a  rule 
or  bye-law,  made  under  sect.  67  of  stat.  7  &  8  Geo.  IV.  c.  Ixxv.  (l), 

[  *994  ]  and  notice  of  appeal  to  Sessions  *having  been  given,  by  consent  of 
the  appellant  and  respondent,  and  by  order  of  Wiohtman,  J.  (under 

[  ♦oos  ]      stat.  *12  &  18  Vict.  c.  46,  s.  11),  the  facts  of  the  case  were  stated 

(1 )  Local  and  personal,  public :  * '  For  printed  in  the  Statutes  at  Large.    Be- 

the  bettor  regulation  of  the  watermen  pealed,  22  &  23  Vict,  c,  cxxxiii.,  s.  6. 

and  lightermen  on  tlie  river  Thames,  See  now  s.  80  of  the  repealing  Act. 
between  Yantlet  Ci-oek  and  Windsor :  ** 
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for  the  opinion  of  this  Court;  and  it  was  agreed  that  a  judgment         Rbg. 
in  conformity  with  the  decision  of  the  Court  should  be  entered  by     edmonds. 
either  party  at  Sessions. 

The  case  set  out  sect.  57,  and  stated  substantially  as  follows. 

Under  the  power  conferred  by  this  section,  certain  rules  and 
bye-laws  were  made  by  the  court  of  mayor  and  aldermen  of  the  city 
of  London,  for  the  government  and  regulation  of  the  freemen  of 
the  8aid  Company  of  Watermen  and  Lightermen,  and  their  widows 
and  apprentices,  and  the  boats,  vessels  and  other  craft,  to  be  rowed 
or  worked  within  the  limits  of  the  said  Act :  which  rules  and 
bye-laws  were  afterwards  duly  allowed,  as  required  by  the  58th 
section  of  the  said  statute.  By  the  88th  of  such  rules  and  bye-laws, 
under  which  the  conviction  took  place,  it  is  provided  : 

"  That  if  any  freeman  of  the  said  Company,  or  his  *apprentice,  [  *9»c  ] 
or  the  apprentice  of  any  widow  of  such  freeman  shall  at  any  time 
or  times  hereafter  set  at  work  to  row,  or  permit  or  suffer  to  be  set 
at  work  to  row,  or  in  any  manner  navigate,  any  lighter,  barge, 
boat,  or  other  craft,  upon  the  said  river  Thames,  within  the  aforesaid 
limits,  any  other  person  not  being  a  freeman  of  the  said  Company 
or  entitled  by  law  to  work  upon  the  said  river  as  waterman,  wherry- 
man,  or  lighterman  (apprentices  bound  and  persons  upon  liking  for 
the  purpose  of  being  bound  apprentice  only  excepted),  every  person 
so  offending  shall  forfeit  and  pay  for  every  such  offence  any  sum 
not  exceeding  408.  nor  less  than  10«." 

Edmonds  was  convicted,  as  a  freeman  of  the  Company  of  the 
Master,  Wardens  and  Commonalty  of  Watermen  and  Lightermen  of 
the  Eiver  Thames,  before  Charles  Lucey,  the  master,  and  Henry 
Grey,  the  senior  warden,  of  the  said  Company,  on  the  oath  of 
James  Bobert  Savage,  also  a  freeman  of  the  said  Company,  for 
having,  on  the  3rd  day  of  April,  in  the  year  1854,  unlawfully  per- 
mitted and  suffered  a  certain  person,  named  William  Sargent,  to 
be  set  at  work  to  navigate  a  certain  barge  named  Thomas;  and 
which  said  barge  he,  the  said  W.  Sargent,  did  work  and  navigate 
upon  the  river  Thames  between  the  town  of  New  Windsor  in  the 
county  of  Berks  and  Yantlet  Creek  in  the  county  of  Kent,  to  wit  at 
the  parish  of  Saint  John  of  Wapping  in  the  county  of  Middlesex, 
he,  the  said  W.  Sargent,  not  being  a  freeman  of  the  said  Company, 
or  entitled  by  law  to  work  upon  the  said  river  there  as  waterman, 
wherryman  or  lighterman,  he  the  said  William  Sargent  not  being 
an  apprentice  to  a  freeman,  or  to  the  widow  of  a  freeman  *of  the  [  •9»7  ] 
said  Company,  nor  a  person  upon  liking  for  the  purpose  of  being 
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Regk        bound  apprentice :  contrary  to  the  rules  and  bye-laws  of  the  said 
Edmonds.     Company,  made  according  to  the  statute  in  that  behalf. 

The  appellant  is  a  freeman  of  the  said  Company  of  Watermen 
and  Lightermen :  and,  on  the  day  mentioned  in  the  conviction,  the 
appellant's  barge,  not  being  within  any  of  the  exceptions  mentioned 
in  the  statute,  and  being  of  between  fifty  and  sixty  tons  burthen, 
was  under  the  control  and  direction  of  one  Benjamin  Oxlade,  a 
freeman  of  the  Watermen's  Company,  the  said  B.  Oxlade  being  the 
captain  of  the  said  boat,  and  then  working  the  said  boat  at  the 
place  mentioned  in  the  conviction,  with  W.  Sargent,  the  person 
named  in  the  conviction.  W.  Sargent  was  not  a  freeman  of  the 
said  Company,  nor  an  apprentice  to  a  freeman,  or  to  the  widow  of 
a  freeman  of  the  said  Company,  nor  entitled,  under  the  provisions 
of  the  said  statute,  to  work  on  the  said  river  as  a  waterman, 
wherryman  or  lighterman,  nor  within  any  other  of  the  exceptions 
contained  in  the  said  statute. 

He  was  employed  on  board  the  barge  on  the  occasion  in  question 
by  the  appellant,  and  was  assisting  Benjamin  Oxlade  in  the 
working  and  navigation  of  the  barge,  and  was  actually  engaged  in 
rowing  and  navigating  the  same. 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion  that  the  said 
rule  or  bye-law  is  bad  in  law,  or  that  the  above  facts  are  not 
sufficient  in  law  to  support  the  said  conviction,  then  the  same  is  to 
be  quashed :  but,  if  the  Court  shall  be  of  a  contrary  opinion,  then 
the  said  conviction  is  to  be  affirmed.  (Provision  for  entering 
judgment  of  Sessions  accordingly.) 
[  998  ]  The  case  was  argued  on  an  earlier  day  of  this  Term  (i). 

Scotland,  in  support  of  the  conviction  : 

The  appellant  is  clearly  brought  by  the  facts  within  the  88th 
bye-law. 

(J.  W.  HuddlestoUf  for  the  appellant,  admitted  this.) 

The  only  question,  therefore,  is  whether  the  bye-law  can  be  sup- 
ported. It  is  made  under  the  authority  of  sect.  57.  It  is  merely  a 
direct  prohibition  of  that  which  is,  in  effect,  provided  by  sects.  102, 
103.  The  only  objection,  therefore,  which  can  be  made  is  that  it 
imposes  a  penalty. 

(WiGHTMAN,  J. :  Sect.  57  allows  of  the  annexation  of  reasonable 
penalties  and  forfeitures  to  the  bye-laws.) 

(1)  Before  Lord  Campbell,  Cb.  J.,  Wightman,  Erie  and  Orompton,  JJ. 
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In  Heed  v.  Ingham  (1),  which  turned  on  another  section  (87th)  of  Reg. 
this  Act,  Erlb,  J.  treated  the  privileges  as  given  for  the  public  edmonds. 
good,  and  interpreted  the  Act  on  the  assumption  that  the  Legisla- 
ture had  in  view  the  proper  instruction  of  the  persons  intrusted 
with  the  navigation  of  the  vessels  which  were  the  subject  of  the 
enactments.  Other  sections,  as  the  61st  and  69th,  show  that  the 
public  benefit  was  the  object  to  which  the  Legislature  looked.  The 
bye-law  carries  out  that  object. 

J,  IF.  ITuddleaton,  contrd  : 

The  object  of  the  bye-law  rather  seems  to  have  been  the  protection 
of  the  members  of  the  Company.  No  favour  will  be  shown  to  a 
construction  aiding  a  monopoly,  which  is  odious  at  common  law. 
The  public  benefit  would  surely  be  amply  provided  for  by  enact- 
ments confining  the  management  of  the  vessels  to  the  instructed 
watermen.  The  conviction  *here  is  for  allowing  a  single  person,  not  [  '999  ] 
privileged,  to  act.  If  the  bye-law  be  good,  nobody  can  be  called  in 
to  aid  on  any  emergency. 

(Lord  Campbell,  Ch.  J. :  We  may  suppose  the  bye-law  to  refer 
only  to  a  person  employed  as  a  regular  rower  in  the  ordinary 
course  of  navigation.) 

If  BO,  the  facts  of  the  case  do  not  bring  it  within  the  bye-law. 
Sect.  57  requires  that  the  "  bye-laws  be  not  inconsistent  with  any  of 
the  laws  of  this  kingdom,  or  the  provisions  and  directions  in  this 
Act  contained,  or  any  of  them."  Now  the  bye-law  in  question  is 
made  applicable  to  boats  of  any  size,  not  only  when  used  for  hire 
or  gain,  but  to  boats  which  the  owner  may  be  using  for  his  own 
purposes.  But  from  sects.  102,  108,  it  may  be  inferred  that 
persons,  using  such  boats  as  are  not  large  craft,  may  employ  their 
own  servants,  though  not  freemen  &c. :  and  sect.  87,  which  will 
include  smaller  boats,  is  confined  to  the  working  them  "  for  hire  or 
gain."  The  Act  clearly  would  not  comprehend  the  case  of  two 
men,  not  freemen  &c.,  carrying  their  own  goods  in  their  own  boat : 
it  cannot  be  that,  if  one  were  a  freeman,  this  was  to  be  rendered 
illegal. 

(Erlb,  J. :  You  must  not  assume  that  the  bye-law  is  contrary  to 
law  because  it  makes  a  provision  which  is  not  in  the  law  already.) 

(1)  3  EL  &  BL  889,  901. 
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Beo.         The  restriction,  if  not  in  accordance  with  the  statute,  is  bad  as 
Edmonds,     being  in  restraint  of  trade. 

Scotland,  in  reply : 

On  the  finding  in  this  case,  it  must  be  taken  that  the  party  was 
employed  for  hire. 

(WiGHTMAN,  J. :  The  question  is  as  to  the  bye-law.) 

Sect.  57  enables  the  mayor  and  aldermen  to  make  bye-laws  going 
beyond  the  existing  law,  if  they  do  not  contravene  it.  The  fallacy 
of  the  argument  on  the  other  side  is  in  arguing  that  the  bye-law  can 
[  Mooo  ]  (Jo  no  more  than  *the  statute  has  done.  *  *  Besides,  the  bye-law 
here  is  directed,  not  against  strangers,  but  against  freemen  :  sect  87 
is  against  strangers :  the  bye-law  may  therefore  well  go  beyond  the 
statute. 

(Crompton,  J. :  Would  the  bye-law  be  reasonable  if  it  went  beyond 
the  general  purpose  of  tlie  Act,  the  public  object,  as  by  interfering 
with  the  use  of  pleasure  boats  by  their  owner  ?) 

The  bye-law  must  be  construed  reasonably.     But,  in  fact,  the  public 

might  well  be  injured  by  an  unskilful  use  of  a  pleasure  boat  by  its 

owner. 

Cxir,  adv.  vnU. 

Lord  Campbell,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

We  are  of  opinion  that  this  conviction  ought  to  be  affirmed. 

The  appellant  admits  that  he  had  violated  the  bye-law  on  which 
the  information  is  framed,  and  that  he  was  properly  convicted  if 
the  bye-law  be  valid.  It  purports  to  be  made  by  the  mayor  and 
aldermen  of  the  city  of  London,  under  the  authority  of  an  Act  of 
Parliament,  7  &  8  Geo.  IV.  c.  Ixxv.,  "  For  the  better  regulation  of 
the  watermen  and  lightermen  on  the  river  Thames,  between  Tantlet 
Creek  and  Windsor  "  (l).  And  the  only  question  is,  Whether  the 
bye-law  is  authorized  by  the  Act,  which  (sects.  67  and  58)  empowers 
the  mayor  and  aldermen  to  make  such  ^'  bye-laws  as  they  shall 
[  ♦1001  ]  think  proper,  for  the  *government  and  regulation  of  the  freemen 
of  the  said  Company,*'  "  and  the  boats,  vessels,  and  other  craft  to 
be  rowed  or  worked  within  the  limits  of  this  Act,"  provided  the  said 
bye-laws  "  be  not  inconsistent  with  any  of  the  laws  of  this  kingdom, 

(1)  See  note  (1),  aniCy  p.  856. 
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or  the  provisions  and  directions  in  this  Act  contained,"  and  be        .He«. 
allowed  by  a  Judge  of  one  of  the  superior  Courts  at  Westminster.         Edmonds. 

The  appellant's  counsel  contended  that  the  bye-law  is  inconsistent 
with  the  laws  of  this  kingdom,  and  the  provisions  and  directions 
contained  in  the  Act,  as  it  seeks  to  prevent  any  freeman  of  the 
Company  from  setting  "  at  work  to  row,  or  permit  or  suffer  to  be 
set  at  work  to  row,  or  in  any  manner  navigate,  any  lighter,  barge, 
boat,  or  other  craft,  upon  the  said  river  Thames,  within  the  aforesaid 
limits,  any  other  person  not  being  a  freeman  of  the  said  Company." 
This,  it  is  said,  would  render  it  penal  for  a  freeman,  in  case  his 
barge  were  in  danger  of  sinking  from  some  unforeseen  peril,  to  call 
in  the  assistance  of  a  non-freeman  to  save  her.  But  we  think  that 
the  bye-law  is  not  directed  against  the  employment  of  any  persons 
on  such  an  emergency,  and  applies  only  to  the  employment  of 
persons  for  the  ordinary  rowing  and  navigation  of  the  barge  or  other 
craft.  We  are  then  told  that  it  would  prohibit  a  freeman  from  per- 
mitting any  non-freeman  to  assist  in  rowing  or  navigating  his  barge, 
although  not  for  hire,  and  although  the  barge  may  not  at  the  time 
be  navigated  with  a  view  to  hire.  We  doubt  very  much  whether  this 
would  be  a  setting  *'  at  work  to  row,"  or  permitting  "  to  be  set  at  work 
to  row,"  or  "  navigate,"  within  the  meaning  of  the  bye-law.  But,  if 
it  were,  we  do  not  think  that  the  bye-law  would  be  bad.  A  bye-law 
•cannot  be  said  to  be  inconsistent  with  the  laws  of  this  kingdom  merely 
^because  it  forbids  the  doing  of  something  which  might  lawfully  [  *1002  J 
liave  been  done  before,  or  requires  something  to  be  done  which  there 
was  no  previous  obligation  to  do;  otherwise  a  nominal  power  of 
making  bye-laws  would  be  utterly  nugatory.  No  maxim  of  the  common 
law  has  been  pointed  out  which  is  violated  by  this  regulation. 

But  the  objection  was  chiefly  rested  on  sections  102  and  103  of  the 
Act,  which  forbid  only  the  employment  of  non-freemen,  when  servants 
of  the  owners  of  lighters  or  other  large  craft,  for  carrying  their  own 
goods,  or  the  employment  of  non-freemen  in  lighters  or  other  craft 
carrying  passengers  for  hire,  or  goods  or  merchandize  for  hire. 
Certainly  neither  of  these  sections,  nor  any  part  of  the  Act,  goes  the 
full  length  of  the  bye-law  in  prohibiting  the  employment  of  non- 
freemen  in  rowing  and  navigating  barges  on  the  Thames.  But  the 
bye-law  is  not  necessarily  inconsistent  with  the  provisions  and  direc- 
tions of  the  Act,  although  it  forbids  that  which  the  Act  did  not  forbid. 
It  does  not  seek  to  forbid  anything  which  the  Act  directed  to  be  done : 
and  there  is  no  provision  of  the  Act  which,  the  bye-law  being  enforced, 
will  not  have  its  full  operation.    With  the  sanction  of  a  Judge,  a 
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Reg.  power  is  given  of  making  a  bye-law  beyond  the  provisions  and  direc- 
Edmonds.  tiions  of  the  Act,  if  not  inconsistent  with  them.  The  bye-law  operates 
directly  only  on  freemen  of  the  Company :  and,  in  as  far  as  non- 
freemen  may  be  prevented  from  working  in  barges  without  hire,  it 
can  hardly  be  said  that  they  can  complain  of  any  encroachment  on 
the  freedom  of  trade.  Those  in  whom  the  power  of  making  bye-laws 
on  this  subject  is  vested  might  have  reason  to  believe  that  it  would 
conduce  to  the  safe  navigation  of  the  river  Thames  to  require  that 
[  'looa  ]  the  barges  of  freemen  should  be  navigated  exclusively  *by  persons 
who  have  been  regularly  trained  as  watermen  or  lightermen. 

We  cannot  be  influenced  by  the  arguments  founded  upon  the 
supposition  that  this  Company  is  an  odious  monopoly.  Taking 
care  that  it  usurps  no  privileges  which  have  not  been  lawfully  con- 
ferred upon  it,  we  are  bound  to  suppose  that  it  has  been  created  and 
continued  for  the  public  good,  and  to  put  a  reasonable  construction 

on  the  laws  passed  for  its  protection. 

Cont^iction  qffinned. 

1855.  EEG.   V.   INHABITANTS   of   EPSOM. 

^^2.  (4  El  ^  J31    1003—1013  ;  S.  0.  24  L.  J.  M.  0.  119  ;  1  Jur.  N.  S.  474.) 

[This  was  a  case  on  the  construction  of  the  statute  28  Geo.  III.  c.  -18,  repealed 
S.  L.  B.  1871.  The  provisions  of  the  statute  on  which  the  question  turned  have 
not  been  re-enacted,  and  no  principles  of  general  application  were  laid  down  in 
the  case.     It  is  therefore  practically  obsolete.] 


1855.  In   re  BUADBY  and  The  LOCAL  BOAED  of 

^—'  HEALTH  FOR  SOUTHAMPTON. 

(4  El.  &  Bl.  1014—1021  ;  S.  C.  24  L.  J.  Q.  B.  239  ;  1  Jur.  N.  S.  778.) 

The  local  board  of  health  of  S.  made  a  sewer  through  the  land  of  B. 
B.  claimed  compensation.  The  board  maintained  that  the  land  was  not 
damaged,  and  consequently  that  B.  was  not  entitled  to  any  compensation. 
B.  called  upon  them  to  appoint  an  arbitrator  to  settle  the  amount  of  com- 
pensation, under  sect.  144  of  the  Public  Health  Act,  18^8.  The  board 
i*efused  to  do  so.  B.  appointed  an  arbitrator,  who  ultimately  made  an  award 
ex  parte.  On  a  motion  to  set  aside  this  award,  both  parties  having  agreed 
to  waive  all  technical  points,  and  be  bound  by  the  decision  of  the  Court : 

Held,  that,  it  appearing  that  the  local  board  did  not  deny  that  they  had 
made  the  sewer,  and  were  liable  to  make  compensation,  if  there  was  any 
damage,  the  dispute  was  only  as  to  the  amount  of  the  compensation,  and 
was  therefore  under  the  Act  to  be  settled  by  arbitration ;  and  that  arbitrators, 
if  of  opinion  that  there  was  no  damage,  might  award  that  the  amount  of 
compensation  was  nothing. 

[This  head-note  is  retained  ex  ahundanti  catiield,  but  the  case  is  practically  obso- 
lete. See  Brierlefj  Hill  Local  Board  v.  Pearaall  (1884)  9  App.  Gas.  695,  54  L.  J.  Q.  B. 
25,  61  L.  T.  677  ;  and  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  308.] 
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On  showing  cause  against  a  loile  nisi  for  a  mmulumns  calling  on  the 
derendants  to  take  up  an  award,  the  Court  will  not  allow  the  defendants 
to  take  objections  that  the  prosecutor  is  not  properly  before  the  Court,  on 
account  of  defects  in  his  notice  under  ss.  23  and  68  of  the  Lands  Clauses 
Consolidation  Act. 

In  this  case  a  rule  nisi  had  been  obtained,  calling  on  the  defendants 
to  show  cause  why  a  viandumus  should  not  issue  commanding  the 
Company  to  take  up  an  award  made  between  one  Hutchins  and  the 
Company.  This  question  arose  under  the  Lands  Clauses  Consoli- 
dation Act,  8  &  9  Vict.  c.  18,  incorporated  with  the  Company's  Acts. 
Hutchins  had  made  a  claim  for  compensation  on  account  of  damage 
to  his  lands  ;  and  in  May,  1852,  application  was  made  to  the  Com- 
pany to  refer  the  matter  to  arbitration.  They  refused,  denying  that 
he  had  any  claim ;  whereupon  an  award  was  made  ex  parley  and 
the  Company  was  now  called  upon  to  take  up  this  award. 

Watson,  Q.C.,  and  Karslake  showed  cause,  and  objected  that 
the  application  was  not  properly  before  the  Court,  as  Hutchins  had 
not  stated  in  his  notice  what  was  the  extent  of  his  interest  in  the 
land  in  question  under  the  provision  of  the  23rd  section  of  the  Act, 
and  also  that  he  had  not  shown  by  affidavit  that  his  land  was 
injuriously  affected ;  and  also  that  Hutchins  had  required  in  his 
notice  payment  within  7  days,  whereas  the  Act  (s.  68)  allows  21 
days.  For  these  reasons  the  Company  had  always  protested 
against  the  proceedings. 

The  Court  overruled  these  objections,  and  ordered  that  the  writ 
should  go. 

liule  absolute. 

(I)  Citod,  JL  V.  Loudon  and  North  1)31,  68  L.  J.  U.  IJ.  (iH5,  SO  L.  T. 
Western  Ity.  Co,  [1899]    1   U.  li.  921,       782,  C.  A.  (affd.  [1900]  A.  C.  109). 
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i^*^*^  In  re  east. 

Jhr.  13. 
(2W.IL  111—112.) 

\<>oD.    .-C.  Pupchiuje-inoney  of  land  taken  by  a  Company  paid  out,  without  service 

'  ' '  ^  on  the  oe8tui  quo  tniBtt* ;  the  trustees  for  sale,  after  the  death  of  a  tenant 

for  life,  adopting  the  sale. 

In  tbifi  case  land,  which  was  limited  to  trustees  in  trust  to  sell 

after  the  death  of  B.,  a  tenant  for  life,  was  taken  by  a  Railway 

Company  before  the  death  of  B.,  and  the  money  paid  into  Court. 

I  MI2  ]       After  the  death  of  B.,  the  trustees  applied  for  payment  *of  the  money 

to  them,  not  serving  the  petition  on  the  cestui  que  trusts. 

Greene  appeared  for  the  petitioners. 

Wood,  V.-C,  said,  that  a  diflSculty  suggested  itself,  viz.,  that  the 
power  given  by  the  instrument  to  the  trustees  of  giving  receipts 
might  be  applicable  only  to  a  sale  after  the  death  of  the  tenant  for 
life ;  but  if  the  Company  did  not  take  the  objection,  he  would 
dispense  with  the  presence  of  the  cestui  que  trusts. 


v.-c. 

145 


18-^.  WESTON  V.   BIRD(l). 

(2  W.  R.  Ho.) 

KiNDERSLKY,  yf  ^  ^yy  agreement  endorsed  on  printed  particulars  of  sale,  sold  to  B.  a 

house,  in  front  of  which  a  piece  of  common  ground  was  railed  in,  but 
divided  from  the  houee  by  a  road,  to  which  common  W.  had  a  possessory 
tiUo  only.  B.,  alleging  that  on  the  plan  he  con8idei*ed  the  common  land 
])art  of  the  purchase,  refused  to  complete.  On  claim  filed  by  W. :  Held, 
that  inasmuch  as  the  plan  might  have  misled  B.,  no  decree  for  specific 
])erformanoo  could  be  made;  but  as  there  was  enough  doubt  to  induce 
investigation,  the  claim  must  be  dismissed  without  costs. 

Tuis  was  a  claim  filed  for  specific  performance  of  an  agreement 
to  sell  a  house  and  land  at  Stepney  Common.  Immediately  in  front 
of  the  house  was  a  road,  and  on  the  other  side  a  portion  of  the 
common  railed  off,  which  was  in  the  occupation  of  the  plaintiff,  but 
which  he  had  no  other  title  to.  The  defendant  purchased  the  house  by 
public  auction,  and  the  agreement  in  question  was  endorsed  on  the 
printed  particulars  of  sale,  which  were  accompanied  by  a  plan. 
The  particulars  did  not  refer  to  the  piece  of  common  land,  but  the 
plan  contained  an  outline  of  it,  as  well  as  of  the  property  sold.    The 

(J)   Ifenni/  v.  Ilaucock  (1870)  L.  B.  6  Ch   1,  23  Is.  T.  C86 
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parchase-money  was  1,8602.,  and  the  defendant,  alleging  that  he  Wbston 
supposed  the  piece  of  common  ^as  mcluded  in  the  purchase,  bird. 
refused  to  complete,  and  claimed  S002.  compensation  in  consequence. 
The  plaintiff  then  filed  the  following  claim:  "By  an  agreement 
endorsed  on  a  printed  paper  containing  certain  particulars  and  con- 
ditions of  sale,  and  dated  the  3rd  of  June,  1858,  and  signed  by  the 
defendant,  J.  Bird,  the  said  J.  Bird  contracted  to  purchase  of  the 
plaintiff  freehold  property  described  in  the  said  particulars,  for  the 
sum  of  1,S60Z.,  agreeably  to  the  said  conditions  of  sale.  The  plain- 
tiff has  made  an  application  to  the  defendant  to  perform  the  said 
agreement,  but  he  has  not  done  so.  The  plaintiff  therefore  claims 
to  be  entitled  to  specific  performance  of  the  said  agreement,  and  to 
have  his  costs  of  the  said  suit,  and  for  the  purpose  of  having  all 
proper  directions  given ;  and  he  hereby  offers  specifically  to  perform 
the  same  on  his  part." 

Danielly  Q.G.,  and  Cairns  for  the  plaintiff. 

Oreene  for  the  defendant. 

EiNDERSLEY,  Y.-C,  Said,  that  this  claim  raised  the  question 
whether  the  plaintiff,  the  vendor,  had  a  right  to  come  to  this  Court 
for  specific  performance,  as  against  the  defendant,  J.  Bird.  It 
appeared  upon  the  conditions  of  sale  that  the  property  was  described 
in  such  a  manner  that  there  was  no  doubt  the  only  property  intended 
to  be  put  up  for  sale  consisted  of  buildings  with  a  garden,  all  which 
abutted  upon  a  footway,  with  Stepney  Common  on  the  further  side ; 
if  there  had  been  no  other  description  than  was  comprised  in  the 
verbal  one,  there  would  have  been  no  doubt ;  but  the  conditions 
were  accompanied  by  a  printed  plan,  purporting  to  delineate  the 
premises  for  sale,  which,  when  examined,  first,  was  descriptive  of  the 
premises  precisely  in  accordance  with  the  particulars ;  but  further 
described  something  more,  namely,  in  front  of  and  separated  from 
the  premises  by  a  footway,  a  certain  strip  of  land,  inclosed,  though 
not  by  a  wall,  like  the  others.  This  was  a  portion  of  Stepney  Green, 
but  it  was  ambiguous  whether  the  plan  itself  j>er  8e  included  that  strip ; 
for  he  (the  Yice-Chancellor),  had  he  never  seen  the  particulars, 
and  had  (i)  been  ignorant  of  the  locality,  would  have  concluded 
that  it  was  so  included ;  and  on  the  other  hand,  seeing  nothing  but 
the  particulars,  the  conclusion  would  have  been  the  other  way.  It  was 
therefore  impossible  to  say  that  these  two  documents,  representing 

(I)  Sic. 
R.R. — ^voL.  xcnu  66 


866 


1854.    CH,    2  W-  R.  145. 


[R.B. 


Weston 

r. 

Bird. 


the  thing  to  be  sold  to  the  public,  might  not  lead  persons  to  the 
conclusion  that  such  strip  of  land  was  so  comprised,  although  it  was 
probable  that  some  might  not  think  so.  A  prudent  and  cautions 
man,  however,  entertaining  a  doubt,  would  have  inquired  further. 
The  plaintiff,  therefore,  seeking  specific  performance,  and  there 
being  no  suggestion  of  misrepresentation,  the  ambiguity  which  he 
(the  Yicb-Ghancellor)  had  referred  to  was,  he  thought,  suflScient  to 
warrant  him  in  refusing  to  make  such  a  decree.  The  defendant 
likewise  claimed  8002.  compensation,  to  which,  as  he  had  never  called 
in  question  the  fairness  of  the  price,  nor  ventured  to  say  that  it  was 
not  a  reasonable  one  for  the  premises,  not  including  the  strip  of 
land,  he  was  clearly  not  entitled.  The  plaintiff  himself  did  not  con- 
sider that  the  strip  of  land  was  included,  and  there  was  nothing  to 
show  that  many  actual  bidders  did  not  consider,  up  to  the  moment 
of  purchase,  that  they  were  bidding  for  the  house  and  garden  only. 
Under  these  circumstances,  the  claim  must  be  simply  dismissed 
without  costs. 


1854. 
Jan.  18. 

KiNDBBSLET, 

V..C. 
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WILCOX   t;.  BROWN. 

(2  W.  R  163.) 

W.  by  will  gave  all  his  real  estate  to  trustees  until  bis  son  attained  25, 
remainder  to  his  said  son,  W.  the  younger,  for  life,  remainder  to  trustees  to 
preserve,  remainder  to  his  first  and  other  sons  in  tail,  with  remainders  over. 
And  in  case  his  said  son  should  leave  any  child  other  than  an  eldest  or  only 
son,  the  trustees  had  puwer,  at  any  time  after  the  son's  death,  to  demise  or 
mortgage  for  years  to  raise  5,000/.  for  portions  for  younger  children,  as  W. 
the  younger  should  appoint,  and  in  default  equally  between  them,  to  be 
vested  and  payable  at  21.  W.  the  younger  never  appointed,  and  died 
leaving  an  infant  son  and  thi*ee  younger  children.  On  bill  filed,  and  appli- 
cation for  maintenance  for  them :  Held,  that  there  being  a  third  person 
(the  eldest  son)  interested,  and  not  mi  juris,  no  maintenance  could  be 
allowed. 

WiLLUM  Wilcox  the  elder  by  his  will,  dated  the  8rd  of  June, 
1826,  devised  (inter  aiia)  all  his  real  estates  to  trustees  until  his  son 
William  Wilcox  the  younger  attained  25,  remainder  to  the  use  of 
the  said  William  Wilcox  the  younger  for  life,  with  remainder  to 
trustees  to  preserve,  with  remainder  to  his  first  and  other  sons  in 
tail  male,  with  remainders  over.  And  the  said  testator  declared 
that,  in  case  the  said  William  Wilcox  should  leave  any  child  or 
children  other  than  an  eldest  or  only  son,  it  should  be  lawful  for 
the  trustees,  at  any  time  after  the  death  of  the  said  William  Wilcox, 
to  demise  or  mortgage  any  part  of  the  estates,  for  the  term  of  8,000 
years,  to  raise  6,0002.  for  the  portion  or  portions  of  such  child  or 
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children,  except  an  eldest  or  only  son,  to  be  paid  and  become  a  Wilcox 
vested  interest  at  such  times  and  in  such  proportions  and  manner  bbown. 
as  the  said  William  Wilcox,  the  son,  should  appoint,  and  in  default 
of  such  appointment,  the  same  to  be  equally  divided  between  or 
amongst  such  younger  children,  and  to  become  a  vested  interest  and 
vested  interests,  and  to  be  paid  and  payable  to  them  respectively 
when  they  respectively  should  attain  the  age  of  21  years,  if  the  said 
William  Wilcox,  the  son,  should  be  then  dead ;  but  if  not,  then  to 
be  paid  and  payable  upon  the  decease  of  the  said  William  Wilcox, 
the  son. 

William  Wilcox,  the  son,  had  not  appointed,  .and  died  in  July 
last,  leaving  the  plaintiff  an  infant,  his  eldest  son,  and  three 
younger  children;  and  the  only  question  in  the  suit  now  was, 
whether,  under  the  above  clause  in  the  will  of  their  grandfather, 
the  younger  children  of  the  son  could  have  present  maintenance 
out  of  the  5,000i.  ? 

ReiUyy  for  the  plaintiff,  said,  that  if  the  Court  thought  that 
maintenance  could  be  allowed,  all  parties  were  most  anxious  that  it 
should  be  done.  The  three  younger  children  were  infants,  and 
otherwise  unprovided  for;  it  could  not  be  exactly  specified  now 
what  the  income  of  the  eldest  son  was,  but  the  estate  was 
considerable. 

E.  Webster,  for  the  younger  children,  argued  that,  there  being 
no  provision  for  the  event  of  all  the  children  dying  under  21,  there 
was  a  present  interest  contingent  on  attaining  that  age,  and  they 
had  a  common  interest  in  the  fund,  although  there  was  certainly  no 
trust  for  maintenance.  [He  cited  Boddy  v.  Dawes  (l),  and  other 
cases  there  referred  to.] 

EiNDBBSLEY,  Y.-C,  Said,  that  the  eldest  son  had  clearly  an 
adverse  interest,  although  now  joining  in  the  application  for  main- 
tenance ;  he  should  consider  his  counsel  as  contesting  the  question, 
and  therefore  should  not  call  upon  him.  The  grandfather  could 
not  be  said  to  stand  in  loco  parentis;  for  what  he  had  done  was  in 
fact  a  settlement  on  his  eldest  son  and  his  family  of  the  real  estate 
in  tail,  to  be  charged  with  5,000<.  as  a  portion  for  the  benefit  of  the 
son's  younger  children,  and  that  on  a  contingency  the  trustees 
should  have  power  to  demise  or  mortgage  any  part  of  the  estate  to 

(1)  44  B.  B,  91  (1  Keen,  362). 
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raise  5,000Z.  for  their  portions,  to  become  vested  at  such  times  and 
ill  such  proportions  as  the  son  should  appoint ;  and  in  default  there 
yveiH  to  be  an  equal  division  between  them,  to  become  vested  and  be 
paid  at  21 ;  and  if  the  father  should  not  be  then  dead,  at  his  death. 
Where  portions  were  charged  upon  real  estate  which  were  not  to  be 
vested  until  21,  the  general  rule  was  that  they  were  not  raisable 
until  they  were  wanted,  either  by  reason  of  the  children  attaining 
21  or  marriage.  Here  the  interests  were  not  vested  until  21,  and, 
in  case  all  died  under  that  age,  were  not  to  be  raised  at  all ;  there 
was  no  direction  as  to  maintenance  out  of  the  income.  He  (the 
Yicb-Ghancellob)  could  not,  as  against  the  eldest  son,  say  that  his 
estate  was  to  be  charged  with  maintenance.  He  should  exceedingly 
have  regretted  this,  considering  that  the  younger  children  were 
unprovided  for ;  but  it  might  be  that,  when  the  matter  was 
investigated  in  chambers  in  detail,  the  income  of  the  eldest  son 
might  turn  out  to  be  so  considerable  that  some  arrangement  might 
be  made,  as  it  would  be  for  the  benefit  of  the  eldest  son  that  they 
should  be  properly  educated  and  maintained.  Mr.  Webster's  con- 
tention was  just  as  a  general  principle,  but  only  in  the  case  where 
no  third  person  was  interested,  which  was  not  the  ease  here, 
although,  had  the  eldest  son  been  adult  and  consented,  there  could 
have  been  no  hesitation  in  doing  what  was  asked,  for,  being  tenant 
in  tail,  he  might  by  a  disentailing  deed  have  made  himself  tenant 
in  fee.  The  maintenance,  therefore,  could  not  be  given ;  but  in 
chambers,  perhaps,  something  might  be  done. 


1854. 
March  7. 

Stuaiit, 
V..C. 
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COWLEY  V.  SMITH. 

(2  W.  R  327—328.) 

A.,  by  will,  gave  to  trastees  all  his  real  and  personal  estate  upon  trust 
for  the  maintenance  of  his  wife  and  family  during  her  widowhood ;  and  if 
she  should  marry  again,  to  pay  her  such  proportion  of  the  income  as  should 
be  equal  to  a  child's  share ;  and  subject  to  the  wife's  interest,  upon  trust 
for  his  children  in  equal  shares  when  and  as  they  should  attain  21 ;  and  he 
empowered  the  trustees  at  any  time  after  his  decease,  as  they  in  their  dis- 
cretion should  think  proper,  to  sell  the  real  estate,  the  money  to  arise  there- 
from to  be  considered  as  personalty.  The  widow  survived,  and  did  not 
marry  again ;  all  the  children  attained  21,  except  B.,  who  died  an  infant : 

Held,  that  B.  took  a  vested  interest  in  both  the  real  and  personal  estate, 
that  his  share  in  the  proceeds  of  real  estate  which  had  been  sold  formed 
part  of  his  personal  estate,  and  that  the  power  was  a  valid  power  capable  of 
being  exercised  during  the  lifetime  of  the  widow  or  after  her  death. 

This  was  a  special  case.    Thomas  Cowley,  by  will,  after  direct- 
ing that  his  debts  and  testamentary  expenses  be  paid  by  his 
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executors,  gave  to  them  all  his  real  and  personal  estate  upon  trust,  Ck>wLEr 
to  pay  his  wife  the  rents  and  profits  of  the  real  estate,  and  the  smith. 
interest  and  income  of  the  personal  estate  "  for  the  maintenance  of 
herself  and  family,  during  the  time  she  shall  continue  my  widow  ; 
and  in  case  she  shall  marry  again,  then  upon  trust  to  pay  to  her 
thenceforth  during  her  life  such  proportion  of  the  income  to  arise 
from  my  said  real  and  personal  estate  as  will  be  equal  to  one  share 
with  each  of  my  children  then  living ;  and  as  to  all  my  said  real 
and  personal  estate,  subject  to  my  wife's  said  benefit  and  interest 
therein,  upon  trust  for  all  and  every  of  my  children  in  equal  shares, 
when  and  as  they  shall  respectively  attain  the  age  of  21  years,  and 
to  their  respective  executors,  administrators,  and  assigns."  The 
testator  empowered  the  trustees  at  any  time  after  his  decease,  as 
they  in  their  discretion  should  think  proper,  to  sell  the  real  estate* 
and  declared  that  the  monies  which  should  arise  from  its  sale 
should  be  considered  as  personalty.  The  testator  left  surviving 
him  his  widow,  since  deceased  (not  having  again  married),  and 
eight  children,  who  all  attained  21,  except  William,  who  died  in 
1829  an  infant,  leaving  the  plaintiff  John  Cowley,  his  eldest  brother 
and  heir-at-law.  Both  the  trustees  died,  and  new  trustees  were 
appointed  by  the  Court,  the  survivor  having  previously  sold  in  1889 
(the  year  subsequent  to  the  death  of  William  Cowley),  and  con- 
veyed to  the  purchaser  part  of  the  real  estate,  and  divided  the 
proceeds  among  four  of  the  testator's  children,  the  other  surviving 
children  of  the  testator  having  received  the  same  amount  of  the 
personal  estate.  The  plaintiff,  John  Cowley,  alleged  that  under  the 
will  William  Cowley,  deceased,  whose  heir-at-law  he  was,  took  a 
vested  interest  in  one-eighth  part  or  share  in  the  real  and  personal 
estate,  notwithstanding  that  he  died  under  21  in  the  lifetime  of  the 
widow,  and  that  he  (the  plaintifif)  was  entitled,  as  heir-at-law  of  his 
brother  William  Cowley,  to  one-eighth  part  of  the  unsold  real 
estate,  and  to  an  eighth  part  of  the  monies  which  arose  from  the 
sale  of  part  of  the  real  estate  after  the  death  of  William  Cowley. 
The  defendants  contended  that  William  Cowley,  having  died  under 
21,  did  not  take  a  vested  interest  in  the  real  or  in  the  personal 
estate,  except  one  of  the  defendants,  who  was  the  administratrix  of 
William  Cowley,  and  contended  that,  upon  the  sale  of  the  real 
estate,  the  proceeds  became  part  of  the  personal  estate  of  William 
Cowley,  and  that  *his  personal  representative  was  entitled  to  such  p  ♦323  j 
proceeds.  The  questions  now  submitted  to  the  opinion  of  the  Court 
were — whether  William  Cowley  took  a  vested  interest  in  one-eighth 
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Cowley      part  in  the  real  and  personal  estates  of  the  testator  under  the  will  ? 

Smith,  K  bo,  whether  the  share  of  William  Cowley  in  the  monies  which 
arose  from  the  sale  by  the  trustees  of  part  of  the  real  estate  after 
his  death  was  part  of  his  real  estate,  and  payable  to  the  plaintiff  as 
his  heir-at-law ;  or  whether  it  was  part  of  his  personal  estate,  and 
payable  to  his  legal  representative?  Whether  the  power  of  sale 
contained  in  the  will  was  a  valid  power  capable  of  being  exercised 
during  the  lifetime  of  the  widow;  or  whether.it  was  a  valid  power 
capable  of  being  exercised  since  the  widow's  death  ? 

Speed,  for  the  plaintiff,  argued,  [first,  that  William  Cowley  took 
a  vested  interest  in  one-eighth  part  of  the  real  and  personal  estate  of 
the  testator,  and  cited  Boraston*8  case  (l) ;  Ooodtitle  d.  Hayward 
V.  Whitby  (2) ;  Mansfield  v.  Dvgan  (3) ;  Doe  v.  Lea  (4),  and  other  cases ; 
secondly,  that  the  power  was  given  merely  to  enable  the  executors 
to  pay  the  debts  and  funeral  expenses.  Conversion  of  real  estate 
for  the  purposes  of  the  will  does  not  alter  the  nature  of  the  estate, 
and  the  proceeds  of  realty  go  to  the  heir  even  when  it  is  declared 
that  a  surplus  shall  be  deemed  personalty :  Lady  Biistol  v. 
Hungerfoi'd']. 

Cairns,  contra : 

The  estate  did  not  vest.  If  this  were  a  devise  of  realty  alone,  it 
would  be  vested — if  of  personalty  alone,  contingent.  The  circum- 
stance of  the  existence  of  a  previous  life  estate  is  not  material, 
unless  the  remainder  takes  effect  immediately  on  its  determination. 
The  present  is  a  case  neither  of  realty  nor  personalty :  Leake  v. 
Robinson  (6).  As  to  the  power  of  sale  he  cited  Wood  v.  miite  (7) ; 
and  he  also  cited  Cowley  v.  Hartstonge  (s). 

Speed,  in  reply. 

Stuabt,  V.-C.  : 

The  first  question  here  is,  whether  the  children  took  vested 
interests  under  the  will — whether  the  child  who  died  under  21  had 
a  vested  interest  in  a  share  of  the  real  and  personal  estate  ?  My 
opinion,  upon  the  construction  of  the  whole  will,  is  that  he  had  a 
vested  interest.    This  is  not  a  case  in  which  there  is  a  mere  life 

(1)  2  Co.  Rep.  45.  (5)  2  Vein.  645. 

(2)  1  Burr.  230.  (6)  16  R.  B.  168  (2  Mer.  367,  386). 

(3)  1  Eq.  Ca.  Abr.  196.  (7)  48  R.  R.  152  (4  My.  &  Cr.  460). 

(4)  1  R  R.  631  (3  T.  R.  41).  (8)  14  R.  R.  86  (1  Dow,  361). 
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estate  and  then  a  direction  to  the  trustees  upon  the  death  of  the      CtowLET 

tenant  for  life  to  pay  and  transfer  shares  to  the  children  when  they       Smith. 

attained  21.    This  is  a  case  in  which  the  children  are  absolutely 

benefited  under  the  previous  gift  in  the  will  which  was  given  to  the 

wife ;  for  the  direction  is  not  such  as  to  make  the  wife  tenant  for 

life,  but  to  pay  the  whole  of  the  rents  and  profits  of  the  real  estate 

and  the  interest  and  income  of  the  personal  estate  to  his  wife  for 

the  maintenance  of  herself  and  family  during  her  widowhood ;  so 

that,  at  least  during  the  time  when  she  should  remain  a  widow,  it 

is  a  trust  for  the  benefit  of  the  children.     Then  the  provision  is, 

that  in  case  the  widow  should  marry,  she  should  only  have  during 

her  life  such  a  proportion  of  the  income  from  the  proceeds  of  the 

real  and  personal  estate  as  should  be  equal  to  one  share  of  the 

children.     That  shows  clearly  that  each  of  the  children  was  to 

have  his  share  before  attaining  21.    Then  the  trust  is,  after  the 

determination  of  the  wife's  estate,  as  to  all  the  real  and  personal 

estate,  for  "  all  and  every  my  children  in  equal  shares  when  and  as 

they  shall  respectively  attain  the  age  of  21  years."     Now,  that 

direction  to  pay  and  transfer  before  the  age  of  21  is  a  direction 

given  after  the  previous  beneficial  interest  to  the  children,  and  after 

the  mention  of  a  share  to  each  child.    It  is  true  that,  about  this 

gift  to  the  wife  in  case  she  should  cease  to  be  a  widow,  the  testator 

speaks  of  the  shares  of  the  children  then  living,  and  that  would 

seem  to  import  that  a  child  not  then  living  had  lost  his  share ;  but 

when  speaking  of  the  shares,  he  could  not  mean  the  capital  of  the 

shares ;  and  it  has  been  settled  that  a  direction  to  apply  the  whole 

of  the  income  for  the  maintenance  of  the  children  during  their 

respective  minorities,  and  to  be  paid  as  and  when  they  should 

attain  21,  gave  them  a  vested  interest ;  and  then,  from  the  direction 

to  pay  and  transfer  the  whole  when  and  as  they  attained  21,  it  is 

plain  that  each  child,  upon  its  death  under  21,  though  he  had  a 

vested  interest,  would  lose  his  maintenance.    I  find  nothing  to 

induce  me  to  hold  that  the  direction  to  pay  the  children  their 

shares  on  their  attaining  the  age  of  21,  is  to  make  their  shares 

contingent  on  their  attaining  that  age.    But  Sir  William  Grant,  in 

his  judgment  in  Leake  v.  Robinson,  expressly  makes  the  distinction 

in  cases  where  the  words  of  the  will  give  to  a  child  a  share  or 

interest  in  property  upon  or  after  attaining  21.    The  next  question 

is  settled  by  authority ;  and  if  not,  I  should  be  bound,  in  construing 

this  will,  to  put  the  proper  meaning  on  the  language  which  the 

testator  has  used.    The  testator  gives  an  estate  to  trustees  subject 
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[b.r» 


Cowley 

r. 
Smith. 


to  the  widow's  interest,  and  gives  a  power  of  sale,  which  he  says 
should  be  at  the  discretion  of  the  trustees  and  extend  over  all  his 
real  estate ;  and  he  says,  when  sold,  it  is  to  cease  to  be  realty,  and 
to  be  applied  as  personalty — that  is,  giving  a  power  to  them  to 
elect  as  between  two  classes  of  representatives.  I  see  nothing  to 
justify  me  to  deprive  the  testator's  words,  as  to  the  right  of  the 
executors,  of  their  natural  meaning.  The  property  which  con- 
sisted of  realty  became  personalty ;  there  was  a  power  to  convert, 
and  I  consider  that  there  was  a  complete  conversion  of  the  real 
estate.  Declaration :  That  Wm.  Cowley  the  son  took  a  vested 
interest  in  both  the  real  and  personal  estate,  that  his  share  in  the 
proceeds  of  the  sale  form  part  of  the  personal  estate  of  William 
Cowley,  and  that  the  power  of  sale  was  exerciseable  in  both  the 
cases  put. 


1864. 
March  14, 15. 

KiNDEBSLBY, 

V.-C. 

[328] 


[  •329  ] 


BOWYER  V.  CURRALL. 

(2  W.  R  328—329.) 

Wbei*e  there  is  a  gift  to  one  for  life,  and  after  her  decease  to  be  equally 
divided  between  three  persons  and  the  survivors  of  them,  a  single  survivor 
will  take  the  whole. 

Michael  Bobbins,  by  his  will  dated  the  22nd  of  February,  1805, 
gave  and  bequeathed  as  follows :  "  I  give  and  bequeath  unto  my 
dearly  beloved  wife  Mary  Bobbins,  all  my  household  furniture,  linen, 
plate,  china,  and  wearing  apparel  to  her  own  free  will  and  disposal. 
I  likewise  bequeath  to  my  dear  sister  Elizabeth  Lewell,  of  Church 
Street,  Edmonton,  Middlesex,  lOOZ.  sterling,  and  to  her  three 
children,  videlicet,  Elizabeth,  *Mary,  and  William,  the  sum  of  20i. 
each ;  after  which  I  bequeath  to  my  said  beloved  wife  Mary 
Bobbins  the  interest  of  all  the  residue  there  might  be  from  houses, 
bonds,  funded  property,  &c.,  there  may  be  at  my  disposal,  for  her 
natural  life,  and  after  her  decease  to  be  equally  divided  to  my 
aforesaid  sister's  three  children,  viz.,  Elizabeth,  Mary,  and  William, 
or  the  survivors  of  them.  I  further  empower  my  beloved  wife  Mary 
Bobbins,  with  consent  of  my  sister  or  either  two  of  the  aforesaid 
children,  to  sell  any  of  the  houses  clear  on  any  money  or  bonds,  or 
shift  the  stock,  if  they  think  it  to  the  benefit  or  advantage  of  the 
estate.  Lastly,  I  hereby  constitute  and  appoint  my  dearly  beloved 
wife  Mary  Bobbins,  and  my  sister  Elizabeth  Lewell,  executrixes  of 
this  my  last  will,  revoking  all  former  wills  by  me  made."  The 
testator  died  shortly  after  making  his  will,  leaving  his  wife,  his 
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sister,  and  her  three  children  him  surviving.  Mary  Lewell  died  in  Bowteb 
1822,  William  died  in  1880,  and  the  widow  in  1843,  leaving  Eliza-  curralu 
beth  Lewell  (surviving  niece  of  the  testator)  her  surviving,  but  who 
died  in  the  same  year ;  and  the  question  arose  whether  the  period 
of  division  was  the  death  of  the  testator  or  of  the  tenant  for  life  ; 
and  consequently,  whether  Elizabeth  alone  or  her  personal  repre- 
sentative was  entitled  to  the  whole  60Z.,  or  whether  it  belonged  in 
thirds  to  the  present  representatives  of  the  three  children  deceased? 
The  executors  of  the  widow  handed  over  the  whole  property  of  the 
testator  to  John  Wilson,  the  personal  representative  of  Elizabeth, 
in  their  character  of  representatives  of  the  original  testator ;  and 
the  plaintiff,  as  the  representative  of  Mary  and  William,  now  claimed 
two-thirds  of  such  property. 

W.  W.  Cooper  appeared  for  the  plaintiffs,  and  argued  that,  the 
exact  contingency  of  there  being  two  children  living  at  the  death  of 
the  widow  not  having  happened,  and  the  will  creating  a  clear  vested 
estate  in  the  three,  subject  to  be  divested  on  the  occurrence  of  the 
contemplated  contingency,  then  the  estate  became  absolutely  vested, 
and  went  to  the  three  children  equally,  as  then  the  period  of  division 
would  be  the  death  of  the  testator,  and  not  the  tenant  for  life. 

Baily^  Q.C.,  and  W.  Moiris,  for  the  defendants : 

The  gift  was  only  to  such  children  as  should  survive  the  wife, 
whether  one  or  a  class.  Even  supposing  that  were  not  so,  the 
statute  would  be  a  bar.  It  was  a  mere  direction  to  divide,  and  could 
not  be  vested. 

Giffard  for  the  trustees. 

W.  W.  Cooper^  in  reply. 

[Cases  cited :  Harrison  v.  Foreman  (l)  ;  Sturgess  v.  Pearson  {2), 
Belk  v.  Slack  {i()  ;  Cripps  v.  Wolcotl;  (4).] 

EiKDEBSLBT,  V.-C,  Said,  that  the  application  of  well-known  prin- 
ciples to  the  testator's  position,  intention,  and  the  nature  of  his 
property,  rendered  such  questions  as  the  present  both  embar- 
rassing and  difiBcult.    Whatever  took  place  subsequently  must  be 

(1)  5  R.  R.  28  (o  Ves.  207).  (3)  4i  R.  R.  71  (1  Keen,  23R). 

(2)  20  R.  R  316  (4  Madd.  411).  (1)  20  R.  R.  2(58  (4  Madd.  11). 
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BowTEB      disregarded,  for  this  will  must  be  determined  as  if  on  the  day  after 
CuBBALL.     ^^^  testator's  death.    Prima  facie,  subject  to  the  testator's  intention 
clearly  expressed  to  the  contrary,  where  there  was  a  gift  over 
(coupled   with  words  importing    some  contingency  not  specially 
referred  to)  to  survivors,  ordinarily  the  Court  held  that  to  mean 
survivors  at  the  determination  of  the  life  estate.     Another  rule  was, 
that  if  there  was  a  vested  estate,  and  then  language  importing  that 
it  was  to  be  divested  on  a  particular  contingency,  that  estate  was 
not  to  be  divested  unless  the  precise  contingency  which  he  either 
expressed  or  intended  to  express  happened.      The  cases    cited 
established  the  principle  that  where  a  gift  was  made  to  persons 
after  an  estate  for  life,  in  the  words  of  the  present  case,  or  as  the 
case  of   Harrison  v.  Foreman,  unless  the  contingency  happened 
which  the  testator  intended  to  point  out,  the  gift  was  vested,  so 
that  where  it  was  a  gift  to  three  persons,  or  such  of  them  as  should 
be  living  at  the  death  of  the  tenant  for  life,  if  none  were  alive,  that 
event  could  not  happen,  because  none  were  alive ;  and  the  question 
was,  did  the  testator  mean  that  gift  to  be  entirely  void,  because 
there  was  no  gift  over,  and  the  intention  must  therefore  be,  that  if 
all  three  survived  they  would  all  have  the  property  ;  and  if  two,  or 
if  one  only  survived,  that  that  one  only  should  take ;  and  if  all  died, 
all  should  stand  in  the  same  predicament  as  if  all  survived  ?    So, 
upon  this  bill,  if  there  was  good  ground  for  saying  that  the  testator 
intended  there  was  to  be  a  survivor,  the  same  principle  would  apply ; 
if  he  meant  that,  that  must  prevail.     It  was  most  improbable  that 
he  should  mean,  if  one  died  in  the  wife's  lifetime,  that  two  should 
have  it,  but  if  two  died,  then  it  should  not  go  to  the  two  but  to  all 
three,  excluding  that  one  from  the  contingent  benefit.     Now,  which 
was  most  reasonable — that  the  testator  intended  such  a  strange  and 
capricious  disposition,  or  that,  when  he  spoke  of  survivors,  he  did 
not  mean  to  limit  to  the  plural  number,  but  extend  it  to  the  singular  ? 
It  appeared  to  him  (the  Yice-Ghancelloii)  that  the  latter  construction 
ought  to  prevail,  and  therefore  Elizabeth  was  the  person  entitled ; 
and  therefore  the  event  had  not  happened,  according  to  the  testator's 
intention,  upon  which  the  survivorship  should  take  place ;  of  course, 
if  Elizabeth  had  died  in  the  lifetime  of  the  tenant  for  life,  then  all 
three  would  have  been  entitled.     Two  other  arguments  were  urged 
— one,  that  the  period  referred  to  was  that  when  the  first  died,  and 
that  the  statute  was  a  bar ;  but  neither  of  those  was  either  material 
to  consider  or  tenable.     The  bill  must  therefore  be  dismissed,  but 
without  costs. 


VOL.  XCIX.] 
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ATTORNEY-GENERAL  v.  OXFORD,  WORCESTER,  and 
WOLVERHAMPTON  RAILWAY  COMPANY  (1). 

(2W.  E.  330— 331.) 

A  Bailway  Company,  being  empowered  by  their  Act  to  make  a  double 
line  of  mixed  gauge  lines,  opened  the  down  line  of  rails  on  the  mixed  gauge, 
with  the  sanction  of  the  Board  of  Trade.  Afterwards  they  gave  notice  to 
the  Board  of  Trade  that  the  up  line  was  ready  to  be  opened,  and  the  Board 
of  Trade  appointed  an  inspector,  who  reported  that  the  up  line  was  not  safe 
by  reason  of  the  incompleteness  of  the  permanent  way.  The  Board  accord- 
ingly gave  notice  to  the  Company,  under  the  5  &  6  Vict.  c.  55,  to  postpone 
the  opening  of  the  line  for  a  month.  The  Company  disi'egarded  the  notice 
and  opened  the  line.  The  Attorney -General  filed  an  information  to  restrain 
the  Company  from  using  the  up  line  without  the  sanction  of  the  Board  of 
Trade :  Held,  on  a  motion  for  an  injunction  : 

First.  That  the  Board  of  Trade  were  noifuncti  officio  by  reason  of  having 
sanctioned  the  opening  of  the  down  line. 

Secondly.  That  tbe  Court  of  Chanceiy  will  interfere  at  the  instance  of  the 
Attorney-Qtiieral  to  restrain  an  act  which  has  been  declared  by  a  competent 
authority  to  be  illegal,  without  considering  the  grounds  on  which  the  act 
has  been  declared  illegal  (2). 

Thh'dly.  That  in  the  present  case  the  Court  would  grant  an  injunction 
without  looking  at  the  grounds  on  which  the  inspector  had  given  his 
certificate. 

This  was  a  motion  by  the  Attorney-General  to  restrain  the  Oxford, 
Worcester,  and  Wolverhampton  Railway  Company  from  working 
their  ap  line  of  rails  without  the  consent  of  the  Board  of  Trade, 
under  the  following  circumstances.  The  Company  was  incorporated 
by  Act  of  Parliament  (8  &  9  Vict.  c.  184),  under  which  they  were 
empowered  to  lay  down  a  double  line  of  rails  on  the  broad  and 
narrow  gauge.  In  the  summer  of  1852  the  Company  opened  one 
line  of  rails  (the  down  line)  between  Evesham  and  Wolvercot  on  the 
mixed  gauge,  after  having  given  notice  to  and  obtained  the  sanction 
of  the  Board  of  Trade,  under  the  provisions  of  the  5  &  6  Vict.  c.  55. 
On  the  10th  November,  1853,  the  Company  gave  notice  to  the  Board 
of  Trade  of  their  intention  to  open  the  other  line  of  rails  (the  up 
line)  between  Evesham  and  Honey  bourne,  and  between  Handborough 
and  Wolvercot.  The  Board  of  Trade  accordingly  sent  Captain 
Galton  to  inspect  the  line,  in  order  to  ascertain  whether  it  was  safe 
for  the  conveyance  of  the  public.  Captain  Galton  made  his  report 
on  the  17th  November,  1858,  by  which  he  reported  that  the  line 
between  Wolvercot  and  Handborough  was  on  the  mixed  gauge, 
similar  to  tbe  down  line,  which  was  opened  in  the  previous  year ; 
but  that  the  line  between  Evesham  and  Honeyboume,  about  five 


1854. 
March  11. 

MolU  Court. 

Rom  ILLY, 
M.R. 

[330] 


(1)  Att,'Qen.  V.  O.  W.  Bail,  Co.  (1872) 
L.  B.  7  Ch.  767,  770. 

(2)  AtL'Ge^K  V.  Cvckermoidh  LfKol 


Board  (1874)  L.  E.  18  Eq.  172,  178  ; 
44  L.  J.  Ch.  118  ;  30  L.  T.  590. 
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A.-G.        miles  in  length,  was  only  on  the  narrow  gauge,  except  for  about 
3XF0BD,      h&If  A  iiiile  beyond  the  Evesham  station,  which  was  on  the  mixed 
N^  woL^    g*"g®'     H®  further  reported  that  he  did  not  think  it  safe  for  a  mixed 
BHAMPTON  gauge  line  to  be  worked  as  a  double  line  upon  one  gauge,  and  as  a 
loMPANY.     single  line  upon  the  other  gauge.     He  therefore  certified  that  he 
was  of  opinion  that  the  opening  for  public  traffic  on  the  second  or 
up  line  of  rails  of  the  Oxford,  Worcester,  and  Wolverhampton  Rail- 
way between  Evesham  and  Honey  bourne  would  be  attended  with 
danger  to  the  public  by  reason   of  the  incompleteness  of   the 
permanent  way.     The  Board  of  Trade  accordingly  served  a  notice 
on  the  Company  to  postpone  the  opening  of  that  part  of  the  line  for 
a  month  from  the  18th  of  November,  1853,  under  the  6th  section 
of  the  above-mentioned  Act.     This  gave  rise  to  a  correspondence 
between  the  Company  and  the  Board  of  Trade,  in  which  the  Com- 
pany endeavoured  to  remove  the  objections  of  the  Board  of  Trade 
to  the  opening  of  the  line  ;  but  their  applications  being  unsuccessful, 
the  Company,  on  their  own  responsibility,  opened  the  line  before 
the  expiration  of  the  month.     On  the  17th  December,  Captain 
Galton,  who  had  been  directed  to  make  a  second  inspection  of  the 
line,  made  a  report  in  similar  terms  to  his  previous  report,  and 
certified  as  before  that  the  line  was  unsafe,  by  reason  of  the  incom- 
pleteness of  the  permanent  way.     The  Board  of  Trade  accordingly 
gave  notice  to  the  Company  to  postpone  the  opening  of  their  line 
for  another  mouth  from  the  18th  December.     A  similar  report  was 
made,  and  a  similar  notice  given,  in  the  months  of  January  and 
February,  1854,  both  of  which  notices  the  Company  disregarded. 
On  the  3rd  March  the  Board  of  Trade  certified  to  the  Attorney- 
General,  under  the  7  &  8  Vict.  c.  85,  that  the  Company  had  con- 
travened the  provisions  of  the  5  &  6  Vict.  c.  55.     The  present 
information  was  consequently  filed  by  the  Attorney-Generaiy  at  his 
own  instance,  praying  that  the  Company  might  be  restrained  from 
using  the  second  or  up  line  between  Evesham  and  Honeybourne 
for  the  public  conveyance  of  passengers  until  the  expiration  of  one 
month  from  the  last  notice,  and  till  such  further  period  or  periods 
as  the  Board  of  Trade  might  order.     The  Attorney-General  now 
moved  for  an  injunction  in  terms  of  the  prayer. 

The  Solicitor-General  and  Wickens  for  the  motion. 

R.  Palmer,  Q.C.,  Speed,  and  Jessel,  for  the  defendants,  con- 
tended that  the  Attorney-General  had  no  power  of  interference 
except  under  the  17th  section  of  the  7  &  8  Vict.  c.  85,  and  that  his 


VOL.  xcix.l  1854,    CH.    2  W.  R.  880.  877 

authority  under  that  section  depended  on  the  correctness  of  the        a.-g. 
certificate  of  Captain  Galton,  which  the  defendants  denied.     They      Oxford, 

cited   Attorney-General  v.  Birmingham  and  Oxford  Railway  Com-  ^^^^^^ 

pany  (i)  ;  Adams  v.  London  and  Blackwall  liaiUcay  Company  (2).  vebhampton 
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The  Master  of  the  Bolls  said,  that  the  present  case  was  of  great 
importance  to  the  public,  and,  as  it  might  probably  be  carried  to  a 
higher  Court,  it  was  desirable  that  the  ground  of  his  decision  should 
be  clearly  stated.     The  first  objection  that  was  raised  was,  that  the 
Company  were/wncti  officio,  as  far  as  this  railway  was  concerned,  in 
July  last,  when  the  one  line  of  this  railway  was  opened.    By  their 
Act  of  Parliament  the  Company  had  power  to  make  a  double  line 
from  Evesham  to  Honeybourne  (for  that  was  the  only  part  of  the 
h'ne  which  it  was  necessary  now  to  consider).    In  July  last  one  of 
the  lines  was  made  and  opened,  and  in  November  it  was  alleged 
that  the  other  line  was  ready  for  opening.      Thereupon  application 
was  made  to  the  Board  of  Trade  to  inspect  the  line,  which  was  done, 
and  they  refused  their  sanction  to  its  being  opened.     The  fact  -of 
the  Company  having  made  that  application  had  no  effect  upon  their 
rights.    It  was  contended  on  their  behalf  that  when  one  line  was 
opened  the  whole  railway  was  opened.    This  was  opposed  to  the 
view  which  he  took  of  the  Act  of  Parliament.     He  concurred  in  the 
proposition  that,  if  a  Bail  way  Company  took  up  one  of  their  lines  of 
rails  and  laid  down  another,  and  made  a  slight  variation  in  the  way, 
the  sanction  of  the  Board  of  Trade  was  not  required  for  that  pur- 
pose ;  but  if  an  entirely  new  line  of  rails  was  laid,  then,  whether  it 
was  contiguous  to,  or  a  departure  from,  the  other  line,  that  was 
substantially  a  new  railway,  and  the  sanction  of  the  Board  of  Trade 
was  required  before  it  could  be  legally  opened.    In  fact,  it  was 
obvious  that  any  other  construction  of  the  Act  would  lead  to  the 
most  absurd  conclusions.     This  Act  was  passed  for  the  purpose  of 
affording  a  protection  to  the  public  not  previously  existing.      A 
department  of  the  Government,  without  any  possibility  of  favour  or 
affection,  was  appointed  for  the  purpose  of  seeing  that  every  railway 
on  which  the  public  were  to  travel  was  in  a  state  competent  to 
afford  reasonable  security  to  the  persons  who  were  to  use  it ;  and  if 
.  a  new  line  of  rails,  simply  because  it  was  called  part  of  the  same 
railway  as  the  other,  should  be  allowed  to  be  opened  without  that 
sanction,  the  benefits  intended  to  be  gained  by  this  Act  would  be 
lost  to  the  public.    The  same  observations  applied  here  that  would 

(1)  87  B.  B.  142  (3  Mac.  &  G.  453).         (2)  86  B.  B.  37  {"l  Mac.  &  G.  118). 


Company. 
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A.-G.         Apply  if»  ftt  a  future  time,  they  were  to  lay  down  an  additional  line 

Oxford,      ^or  the  purpose  of  the  broad  gauge.     That  would  be  a  distinct  line 

^^WoL^'    '^^  another  traffic,  and,  therefore,  if  it  were  opened  without  the 

VKRHAMPTON  consont  of  the  Board  of  Trade,  it  would  be  an  *illegal  act.    He  now 
Railway 

came  to  the  next  question,  as  to  5  &  6  Vict  c.  55.     The  view  he 

took  of  the  case  was  this — that  undoubtedly  the  A  Uorney -General 
might  apply  to  the  Court  in  cases  of  nuisances.  It  was  properly 
said  on  the  other  side  that,  in  all  such  cases,  the  Court  required 
that  the  nuisance  should  be  proved.  But  he  was  also  of  opinion 
that  the  Attorney-Oeneral,  as  parens  patriae  might  apply  to  the  Court 
to  restrain  the  execution  of  an  illegal  act  of  a  public  nature,  pro- 
vided it  was  established  that  the  Act  was  an  illegal  Act,  and  it 
affected  the  public  generally.  The  question  was  whether,  upon  the 
clauses  in  this  Act  of  Parliament,  the  opening  of  this  line  of  railway 
without  the  sanction  of  the  Board  of  Trade  was  an  illegal  Act  ? 
The  clause,  in  substance,  stated  that  an  engineer  should  be  appointed 
who  should  report  on  the  safety  of  the  line  to  be  opened,  and,  if  he 
was  of  opinion  that  the  line  was  not  in  a  safe  state  to  be  opened, 
the  Board  of  Trade  should  send  a  notice  to  the  Company  not  to 
open  it  for  a  month  ;  and  if,  notwithstanding  such  notice  they  did 
open  it,  they  should  forfeit  a  penalty  of  2(M.  a  day.  That  he  held  to 
be  a  distinct  enactment  that  the  opening  of  a  railway  without  the 
sanction  of  the  Board  of  Trade  was  an  illegal  act.  He  assumed 
that  the  Board  of  Trade  might  from  caprice  or  prejudice  prohibit 
the  opening  of  a  railway.  But  there  was  a  remedy  for  that  by 
application  to  the  Court  of  Queen's  Bench  for  a  mandamus  to  compel 
the  Board  to  dissolve  the  prohibition  and  to  grant  their  sanction  to 
the  opening  of  the  line.  If  he  was  wrong  in  that  view,  it  was 
desirable  that  he  should  be  set  right,  and  therefore  he  suggested 
that  an  action  should  be  brought  for  the  penalties,  in  which  the 
whole  question  would  be  raised.  He  had  thought  it  unnecessary  to 
hear  the  arguments  of  counsel  on  the  contents  of  Captain  Galton's 
report.  The  two  questions  were  entirely  different — whether  the 
Company  had  been  sanctioned  by  the  Act  in  opening  the  line,  and 
whether  the  Board  of  Trade  had  power  to  say, ''  Although  you  have 
authority  to  open  the  line,  we  will  not  permit  you  to  do  so  till  you 
make  it  safe  for  the  public."  These  were  distinct  questions ;  bat 
he  had  requested  counsel  not  to  go  into  the  question  of  the  sufficiency 
of  the  reason  for  the  interference  of  the  Board  of  Trade,  because 
this  Court  could  not  properly  try  the  question.  It  could  only  be  done 
by  some  Court  which  had  jurisdiction  over  the  Board  of  Trade.    If 
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he  were  now  to  go  into  that  question  and  to  take  the  evidence  of        A.-o. 

engineers  (as  he  must  do)  in  this  case,  he  should  be  obliged  to  do      Oxford, 

so  in  other  cases ;  as,  for  instance,  if  the  sleepers  were  said  to  be    ^^^^^f^' 

rotten,  or  the  embankments  dangerous.     His  view  of  the  case  was,  vebhampton 

-1  1       ij      Railway 

that  it  was  the  intention  of  the  Legislature  that  no  railway  should     company. 

be  opened  without  the  sanction  of  the  Board  of  Trade,  and  that,  if 

in  fact  the  Board  of  Trade  had  miscarried,  there  must  be  some 

tribunal  which  would  give  redress.    For  that  reason,  the  grounds 

of  the  certificate  of  the  inspector  were  to  be  set  forth  in  order  that 

the  Company  might  go  to  the  proper  tribunal  and  obtain  an  order 

to  restrain  the  Board  from  using  their  power  in    an  improper 

manner.     As  the  case  came  before  him,  it  appeared  that  it  was  the 

opinion  of  a  public  body  that  the  opening  of  the  line  in  its  present 

state  would  be  attended  with  dangerous  consequences ;  and  he 

therefore,   felt  bound  to  grant  an  injunction  from  such  time  as 

would  enable  the  parties  to  get  his  decision  reversed. 

It  was  accordingly  arranged  that  the  injunction  should  date  from 
the  18th  instant,  the  Attorney-General  undertaking  to  bring  an 
action  for  penalties. 

In  re  LLOYD'S   TRUST.  i^^*- 

April  21. 
(2  W.  B.  371.)  ^ 

The  Burviving  trustee  under  two  wills,  having  gone  abroad  temporarily,  v,.c,      ' 

pays  the  trust  fund  into  Court,  and  a  petition  is  presented  by  the  cestui         r  371  1 
que  trusts  to  appoint  new  trustees  ;  and  upou  the  question  whether  the 
fund  should  not  remain  in  Court :  Held,  that  such  was  not  the  object  of 
the  Trustee  Act,  but  the  paities  interested  must  be  satisfied  with  the 
trustees  appointed. 

This  was  a  petition  for  the  appointment  of  new  trustees,  and  for 
a  vesting  order.  Mr.  Potts,  by  his  will,  gave  one-third  of  his 
residuary  estate  to  his  wife ;  one- third  to  his  son;  and  the  remain- 
ing third  to  trustees  for  his  daughter,  upon  certain  trusts.  The 
testator  died  in  1842;  and  the  daughter  married  and  settled  her 
property  on  the  same  trusts  as  those  declared  by  the  will,  with  a 
covenant  to  settle  any  after-acquired  property.  The  widow  then 
died,  having  made  her  will,  and  left  a  freehold  house  on  the  trusts 
of  the  settlement  of  the  daughter ;  but  the  trustees  of  both  wills 
being  dead,  except  the  son,  Thomas  Henry  Fotts,  who  thereby 
became  sole  surviving  trustee ;  and  he  having  gone  abroad,  filed  an 
affidavit,  stating  the  circumstances,  and  paid  the  trust  fund  into 
Court.    The  Accountant-General  had  refused  to  receive  certain 
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In  re        Venezuela  and  Mexican  bonds,  which  were  in  the  hands  of  the 

T  IX)YD*8 

Trust.  solicitor  of  Thomas  Henry  Potts ;  and  the  daughter,  her  husband 
and  children,  now  petitioned  for  the  appointment  of  new  trustees, 
for  a  vesting  order  as  to  the  freehold  house,  and  for  the  handing 
over  the  bonds  to  the  new  trustees. 

BodweU  appeared  in  support  of  the  petition. 

Hallett,  for  Thomas  Henry  Potts,  said,  that  Mr.  Potts  had  left 
England  on  business,  and  not  permanently,  but  was  anxious  that 
meantime  the  fund  should  be  secure,  and  had  therefore  paid  it  into 
Court.  The  Trustee  Relief  Act  did  not,  it  was  apprehended,  apply 
to  foreign  bonds  ;  the  words  were,  '*  stocks,  funds,  and  securities  *' 
simply ;  and  as  to  the  mother's  will,  at  all  events,  there  was  no 
general  power  to  vary  securities.  It  was  not  wished  to  oppose  the 
petition,  but  it  was  suggested  that  the  fund  should  still  remain  in 
Court  under  the  circumstances. 

EiNDERSLET,  Y.-C,  Said,  that  the  intention  of  the  Trustee  Act  was 
not  that  money  paid  into  Court  should  remain  there,  but  for  the 
present  relief  of  trustees.  A  party  having  a  remote  or  partial 
interest  had  no  right  to  say,  ''  This  fund  shall  remain  in  Court ;  " 
he  must  be  satisfied  with  the  responsibility  of  the  trustees.  The 
order  must  be,  to  appoint  new  trustees  under  both  wills,  for  a 
vesting  order  as  to  the  freehold  house,  and  to  hand  over  the  bonds. 
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IN  THE  QUEEN'S  BENCH. 


WADSWORTH  v.  BENTLEY.  i864. 

(2W.E.376.)  ^^:2L**- 

Action  of  slander  may  lie  for  words  spoken  of  and  concerning  the  plain-         [  ®^*  J 
tiff  in  a  trade  which  he  carried  on  formerly,  though  not  when  the  words 
were  spoken  (1). 

This  was  an  action  of  slander  tried  at  York  at  the  last  Assizes 
before  Mr.  Justice  Cresswell,  when  a  verdict  was  found  for  the 
plaintiff.  The  slanderous  words  were  "  Thou  cheated  me,"  and  "  I 
will  not  apologize  to  that  thief."     The  plea  was  Not  guilty. 

It  appeared  that  the  plaintiff  had  carried  on  a  certain  trade  in 
1840,  in  which  he  had  failed,  and  with  respect  to  which  the  words 
were  spoken,  but  that  in  1848  he  had  set  up  another  business. 

Watson,  Q.C.,  moved  for  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside  and  entered  for  the  defendant.  He  submitted 
that  words  of  this  nature  are  not  actionable  unless  they  are  applied 
to  the  trade  that  the  plaintiff  is  carrying  on  at  the  time  they  are 
spoken.  Here  the  words  were  spoken  of  a  business  carried  on  about 
12  years  before:  Comyns's  Dig.  tit.  Action  upon  the  case  for 
defamation,  G.  8. 

Lord  Campbell,  Ch.  J.: 

If  a  man  is  injured  in  his  reputation  in  one  trade,  it  would  reflect 
upon  him  in  any  subsequent  business.  If  a  man  is  accused  of 
selling  by  false  weights  in  one  trade,  the  accusation  would  injure 
him  as  much  in  his  business  as  a  grocer  [sic]  as  at  the  time  when 
he  is  alleged  to  have  committed  the  offence. 

Rule  refused. 

(1)   [No  other  authority  has  been  ing,  if  at  the  time  of  speaking  the 

found    on    the    precise   point.       Qu,  words  complained  of   the    plaintiff's 

whether  this  would  extend  to  a  charge  calling  did  not  requii-e  that  kind  of 

of  incompetence  in  a  particular  call-  competence.- -F.  P.] 
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CHANCERY. 


^iJlfiMo.  FOSTER  V.  The  BIRMINGHAM,  WOLVERHAMPTON, 


Wood,  V.-C. 


AND    DUDLEY   RAILWAY    COMPANY,   and    the 
[378]  BIRMINGHAM  and  OXFORD  JUNCTION  RAIL- 

WAY COMPANY. 

(2  W.  B.  378—379.) 

In  the  month  of  February,  1847,  P.  entered  into  a  contract  with  a 
RailTray  Company  to  sell  certain  land  to  the  Company,  and  the  agreement 
contained  certain  stipulations  as  to  the  construction,  by  the  Company,  of 
two  biidges ;  and  also  the  following  words,  and  '*  a  road  upon  the  level  a« 
%i  present  where  the  said  P.  now  passes  to  and  from  his  brick-kilns.**  In 
May,  1847,  P.  conveyed  the  land  to  the  Company,  but  in  the  conveyance 
no  mention  was  made  of  the  bridges  or  road.  P.  died,  leaving  the  plaintiff 
his  heir-at-law,  who  entered  into  possession  of  the  land.  The  Company 
having  lately  commenced  their  works  on  the  lands  in  question,  and  making 
the  road  several  feet  lower  than  the  original  level,  the  plaintiff  applied  for 
an  injunction  to  restrain  the  Company  from  proceeding  to  construct  the 
road  at  a  lower  level  than  the  road  referred  to  in  the  agreement,  and  from 
stopping  up  the  present  road,  except  for  the  purpose  of  carrying  a  new  road 
across  the  land  at  what  was  the  level  at  the  date  of  the  agreement :  Held » 
that  although  the  conveyance  was  silent  as  to  the  bridges  and  road,  the 
plaintiff  was  entitled  to  his  injunction ;  and  that,  it  being  a  case  of  specific 
performance  of  an  agreement,  the  Court  would  not  compel  the  plaintiff  to 
try  his  rights  in  an  action. 

This  was  a  motion  for  an  injunction  ander  the  following  circum- 
stances. Certain  lands  on  the  south-west  side  of  Soho  Road, 
Birmingham,  were  purchased  by  the  Birmingham,  Wolverhampton, 
and  Dudley  Railway  Company  from  a  Mr.  William  Farkes,  then 
owner  of  the  land,  and  through  whom  the  present  plaintiff  claimed. 
On  the  occasion  of  such  purchase  an  agreement  was  entered  into 
between  Parkes  and  the  Company,  whereby  it  was,  amongst  other 
things,  stipulated  that  the  sum  of  8,750/.  was  to  be  the  price  of  the 
land,  which  sum  was  to  include  all  damages  by  severance,  and  all 
works  which  Parkes  might  otherwise  have  claimed  to  have  done  by 
the  Company  under  the  Railways  Clauses  or  Lands  Clauses  Acts,  and 
the  agreement  contained  a  provision  that  the  Company  should  make 
a  bridge  in  the  line  of  Norton  Street,  of  the  width  of  the  said  street ; 
another  bridge  of  a  similar  width,  when  another  street  should  be 
opened  and  building  commenced ;  and  ''  a  road  upon  the  level  as  at 
present,  where  the  said  William  Parkes  now  passes  to  and  from  his 
brick-kilns."  In  the  May  following  this  agreement  a  conveyance  in 
the  ordinary  form  was  executed  by  Parkes  to  the  Company,  which 
contained  no  covenants  or  provisions  as  to  the  bridges  or  road. 


CJOMPANY. 
[  •379  ] 
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Shortly  after  the  conveyance  Parkes  died,  having  devised  thq  land      Foster 

to  the  ancestor  of  the  plaintiff,  who  came  into  possession  as  heir-at-      The  Bib- 

law  about  18  months  since.    The  line  of  railway  had  been  in  course     wol^r^' 

of  construction  for  some  years,  but  no  operations  had  been  actually     ^^mpton* 
.J  xr     t      1  •  .  ^^^  Dudley 

earned  on  on  the  land  in  question  till  lately,  *when  the  defendants     Railway 

had  commenced  making  the  road  at  a  level  lower  by  some  feet  than 
the  original  level.  The  land  being  of  great  value  «for  building 
purposes,  the  plaintiff  alleged  that  this  operation  would  be  very 
injurious  to  the  property,  and,  insisting  on  his  right  to  have  the 
agreement  strictly  carried  out,  applied  for  an  injunction  to  restrain 
the  above  Companies  from  proceeding  to  construct  the  road  which 
they  had  agreed  to  make  for  the  plaintiff  across  their  line  of  rj^lway 
at  a  lower  level  than  the  level  of  the  road  referred  to  in  the  agree- 
ment, and  from  making  or  continuing  any  excavation  or  cutting  in 
the  lands  of  the  plaintiff,  and  from  otherwise  interfering  therewith, 
and  from  interfering  with,  stopping  up,  or  interrupting  the  present 
road,  except  for  the  purpose  of  carrying  the  said  road  across  the 
land  at  what  was  the  level  of  the  road  at  the  date  of  the  agreement. 
Various  plans  were  produced  and  afSdavits  read  to  the  Court  for  the 
purpose  of  showing  the  ground  of  the  plaintiff 's  complaint— namely, 
that  the  levels  of  a  road  belonging  to  him,  and  used  for  the  purpose 
of  passing  to  and  from  his  brickyard,  had  not  been  preserved  by  the 
directors  of  the  above  Companies  (who  now  constitute  one  united 
board  of  management)  in  the  construction  of  the  Birmingham, 
Wolverhampton,  and  Dudley  line  of  railway,  though  the  then 
existing  Company  had,  by  agreement  dated  in  February,  1847,  bound 
themselves  to  preserve  such  level. 

Cairns  and  Fowler^  in  support  of  the  motion. 

Roll,  Q.C.y  and  Lake  Kvssell,  contra,  contended  that  the  con- 
struction put  upon  the  agreement  was  not  the  correct  one ;  that  the 
conveyance  executed  to  the  Company  took  no  notice  of  the  provisions 
of  the  agreement,  for  which  it  must  be  taken  to  be  in  substitution, 
and  which  could  not  now,  therefore,  be  enforced ;  that  the  plaintiff 
was  clearly  bound  by  the  acts  of  the  parties  under  whom  he  claimed, 
and  they  had  acquiesced  in  the  course  taken  by  the  Company,  and 
could  not  now  ask  for  an  injunction,  which  would  entail  so  serious 
a  loss  and  inconvenience  upon  the  Company. 

Wood,  Y.-C,  without  calling  for  a  reply,  said,  that  he  had  come 
to  the  conclusion  that  it  was  impossible  the  clause  in  the  agreement 
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Foster  for  the  breach  of  which  the  present  application  was  made  could 
The^ir-  niean  anything  else  than  that  the  level  of  the  road  in  question  was 
MiNOHAM,  ^Q  remain  precisely  the  same  as  it  was  at  the  date  of  the  agreement, 
HAMPTON,  This  being  his  opinion  as  to  the  construction  to  be  put  upon  the 
Railway  agreement,  it  became  necessary  to  consider  the  other  objections 
which  had  been  urged  by  the  defendants  in  opposition  to  the  motion. 
First  it  was  said,  that  conveyance  of  the  land  having  been  actually 
made  to  the  Company,  that  must  be  taken  to  override  the  agreement^ 
the  provisions  of  which  were,  in  fact,  done  away  with  by  the 
conveyance.  But  that  would  be  a  very  strange  construction.  The 
conveyance  was  only  made  by  the  plaintiff  for  the  purpose  of  vesting 
the  land  in  the  Company  in  the  ordinary  way,  in  pursuance  of  his 
part  of  the  agreement ;  and  an  abandonment  by  him  of  the  agree- 
ment, so  far  as  the  acts  to  be  done  by  the  Company  were  concerned, 
could  not  be  inferred  for  a  moment  from  such  a  circumstance. 
That  inference  would  be  a  monstrous  one  when  it  was  considered 
that  the  conveyance  was  made  within  three  months  after  the  date 
of  the  agreement.  Secondly,  it  was  urged  that  the  plaintiff  was  not 
entitled  to  the  injunction,  by  reason  of  acquiescence  on  the  part  of 
himself,  or,  at  all  events,  of  those  from  whom  he  derived  the  land, 
in  the  works  which  had  been  carried  on  by  the  Company.  It  was 
said  that,  four  years  ago,  the  bridge  in  Norton  Street  had  been 
built  and  embankments  made  on  each  side  of  the  road  in  question, 
clearly  showing  which  way  the  railway  was  intended  to  be  carried  ; 
and  it  was  perhaps  true  that  any  person  observing  this  would  have 
come  to  the  conclusion  that,  if  this  state  of  things  were  persisted  in, 
it  would  be  impossible  that  the  road  could  remain  on  the  same  level, 
or  the  provisions  of  the  agreement  be  strictly  carried  out.  But  it 
must  be  remembered  that  during  the  whole  of  that  period  the  land 
in  question  had  not  been  touched,  and,  if  an  injunction  had  been 
applied  for  in  that  state  of  things,  it  would  have  been  met  by  the 
objection  that  it  could  not  be  assumed  that  the  Company  would  not 
make  such  alterations  as  would  enable  them  to  comply  with  the 
terms  of  the  agreement.  Moreover,  any  complaint  in  respect  of 
laches  was  obviated  by  the  fact  that  the  Company  themselves  did 
not  think  there  had  been  any  waiver  of  rights  in  the  matter ;  for 
their  agent  had  been  to  the  plaintiff,  who,  up  to  that  time,  *appeared 
to  have  been  ignorant  of  his  rights  under  the  agreement,  and, 
pointing  out  the  inconvenience  which  would  result  from  bringing 
down  the  railway  to  the  level  of  the  road,  had  been  desirous  to  get 
rid  of  the  agreement,  which  the  plaintiff  was  not  inclined  to  do. 
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Communications  were  afterwards  made  by  the  plaintiff  to  the 
contractor  and  the  foreman  of  his  intention  of  filing  a  bill  in 
Chancery,  and,  though  somewhat  more  than  a  month  elapsed 
between  those  communications  and  the  actual  filing  of  the  bill,  the 
delay  was  not  sufficient  to  bar  the  plaintiff  of  his  rights.  The  only 
other  objection  was  as  to  the  injunction  proposed  being  in  a  man- 
datory form.  With  respect  to  this,  it  appeared  that  up  to  the  time 
of  being  served  with  a  notice  of  motion  nothing  had  been  done  by 
the  Company;  but  immediately  upon  being  so  served  they  had 
thought  proper  to  put  a  large  body  of  men  to  work,  with  whom  the 
plaintiff  could  not  interfere  without  a  breach  of  the  peace;  and 
under  those  circumstances,  this  was  certainly  not  a  case  in  which 
such  an  objection  could  be  listened  to.  The  injunction  must  there- 
fore be  granted. 

Ijake  Russell  urged  upon  the  Court,  on  behalf  of  the  defendants, 
that  in  a  case  involving  such  serious  inconvenience,  not  only  to  the 
Railway  Company,  but  to  the  public,  as  would  result  from  this 
injunction  (the  railway  being  about  to  be  opened  in  a  short  time), 
the  injunction  ought  not  to  issue  without  first  putting  the  plaintiff 
to  try  his  rights  in  an  action  at  law. 

His  Honour  said,  that  he  could  not  impose  such  terms,  the  case 
being  really  one  of  specific  performance  of  an  agreement,  which  had 
been  performed  by  one  of  the  parties,  but  not  by  the  other.  If  the 
defendants  were  willing  to  accept  notice  of  motion  for  a  decree,  the 
case  might  be  speedily  brought  to  a  hearing,  and  at  once  disposed 
of.  That  not  being  acceded  to,  the  order  would  be  made.  But  in 
consideration  of  the  suggestion  of  Mr.  Rtissell,  the  registrar  might 
take  a  note  not  to  deliver  the  order  out  for  a  fortnight. 


Foster 

r. 
The  Bir- 
mingham, 

WOLVEE- 
HAMPTON, 

AND  Dudley 
Railway 
Company 


PENKETHMAN  v.  WHITE. 

(2  W.  R.  380.) 

Produotion  ordered  of  documents  admitted  by  defendant  to  be  in  his 
possession  subject  to  an  undertaking  to  a  third  party  not  to  part  with  the 
possession  to  any  one  else. 

Thi8  vras  a  motion  for  the  production  of  documents.  The  defen- 
dant admitted  by  his  answer  that  the  documents  in  question  were 
in  his  possession,  but  stated  that  they  had  been  delivered  to  him  by 
a  stranger  to  the  cause,  upon  his  undertaking  to  return  them  on 


1854. 
April  2\, 

RolU  Court, 

UOMILLY, 
M.R. 

[  H80  ] 
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Penketh-     demand,  and  in  the  meantime  not  to  part  with  the  possession  to 

MAN  ,, 

r,  any  other  person. 

White. 

II.  Palmer,  Q.C.,  and  Seluyn  for  the  plaintiffs. 

Prendei-gast,  for  the  defendant. 
The  Master  of  the  Bolls  : 

The  possession  of  the  Court  is  the  possession  of  the  party 
producing.     The  defendant  must  produce  the  documents. 


In  re  BADCOCK'8  TRUSTS. 

(2  W.  E.  386.) 

A.,  without  devising  lands  to  his  executors,  L.  and  G.,  directs  them  to 
seU  the  lands,  and  to  apply  the  money.    A.,  after  date  of  his  will,  contracts 
[  38fi  I  ^  g^lj  ^Yie  lands  to  X.,  but  dies  before  conveyance.    X.  objects  to  the  title  of 

the  executors,  and  requires  the  heirs  of  A.  to  join  in  the  conveyance.  The 
CoUKT  made  an  order  vesting  the  estate  which  was  in  A.*s  heirs  in  the 
executors  of  his  will. 

The  testator,  in  the  petition  named,  by  his  will  appointed  two 
persons  named  Lever  and  Godfrey  his  executors,  and  directed 
them  to  sell  certain  freehold  property,  and  to  apply  the  proceeds  as 
in  his  will  mentioned.  Subsequently  to  the  date  of  his  will,  the 
testator  entered  into  a  contract  to  sell  the  freehold  hereditaments 
in  his  will  mentioned,  but  died  before  any  conveyance  had  been 
made  to  the  purchaser.  Godfrey  proved  the  will  and  acted  in  the 
trusts.  Lever  neither  proved  nor  disclaimed.  Godfrey  was  anxious 
to  complete  the  sale,  hut  the  purchaser  objected  that  the  heir-at- 
law  of  the  testator  was  a  necessary  party  to  the  conveyance,  on  the 
ground  that  the  power  of  sale  given  by  implication  to  the  executors 
was  revoked  by  the  express  contract  which  had  been  entered  into 
by  the  testator  himself. 

A  petition  was  therefore  presented,  praying  for  an  order  vesting 
the  legal  estate  (alleged  to  be  outstanding  in  the  heir  of  the 
testator)  in  Lever  and  Godfrey,  the  executors. 

Rogers,  for  the  petition,  asked  that  the  vesting  order  might  be 
made  to  Godfrey  alone,  he  being  the  only  executor  who  had  proved 
the  will. 

KiNDERSLEY,  Y.-C,  declined  to  make  the  order  vesting  the  estate 
in  Godfrey  alone,  unless  Lever  disclaimed.  If  Lever  would  not 
disclaim,  his  Honour  said  that  the  order  ought  to  be  taken  vesting 
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the  estate  in  the  two  executors  jointly ;  or  if  Lever  would  disclaim,         in  re 
then,  upon  the  petition  being  amended,  and  the  deed  of  disclaimer      trusts. 
being  proved,  an  order  vesting  the  estate  in  Godfrey  solely  might 
be  taken. 


Re  MORGAN'S  TRUSTS.  i864. 

(2W.E,439.)  April22, 29. 

Under  a  gift  for  the  sole  and  separate  uae  of  A.,  independently  of  any    Wood,  V.-C. 
Husband  she  might  marry,  during  her  life,  and,  in  case  she  died  without        [  ^^  ] 
issue,  *'  unto  the  executors  or  administrators  or  other  legal  representatives 
of  A.  of  her  own  proper  blood  and  kindred :  '*  Held,  that  the  next  of  kin  of 
A.  took  at  her  death,  the  intention  being  to  confine  the  gift  to  the  family 
of  A.  to  the  exclusion  of  any  husband  she  might  marry. 

Thb  question  in  this  petition  turned  upon  the  construction  of  the 
Dvill  of  George  Morgan,  who,  after  appointing  his  son  George  James 
Morgan,  Giles  Chapman  Morgan,  and  William  Chapman  Morgan, 
executors  of  his  will,  directed  that  they  should  retain  and  invest 
the  shares  of  his  daughters  Frances  Eliza  and  Emily  Warren  in 
the  residue,  and  pay  the  dividends  and  interest  thereof  when  due 
to  such  daughters  during  their  respective  lives  for  their  sole  and 
separate  use  and  benefit,  independent  of  any  husbands  and  not 
subject  to  their  control  or  interference.  After  the  death  of  Frances 
Eliza  her  share  was  to  be  paid  to  her  children,  to  be  equally 
divided  between  them ;  and  in  case  she  should  die  without  issue, 
then  the  trustees  were  to  pay,  assign,  and  transfer  the  said  last- 
mentioned  part  and  share,  stocks,  funds,  and  securities,  **  unto  the 
executors,  or  administrators,  or  other  legal  representatives  of  my 
said  daughter  Frances  Eliza,  of  her  own  proper  blood  and  kindred." 
Similar  trusts  were  declared  as  to  the  share  of  Emily  Warren 
Morgan. 

The  testator  died  in  1880.  Frances  Eliza  Morgan  died  on  the 
22nd  March,  1851,  having  by  her  will,  dated  in  1849,  appointed 
her  brother  Charles  Julius  Morgan  and  John  Walter  her  executors. 

The  question  was,  who  was  entitled  to  Frances  Eliza's  share,  she 
having  died  without  issue  ? 

Hallett,  J.  V.  Prior,  HisUrp  Clarke,  and  Roche  appeared  for  the 
several  parties  claiming  the  share. 

[The  principal  cases  cited  are  referred  to  in  the  following 
judgment.] 

Wood,  V,-C.,  said  the  point,  which  was  an  extremely  short  one, 
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Be  arose  from  the  great  obscurity  of  the  words  nsed  by  the  testator  in 

Trusts.  ^^^  ^i^l*  (^^^  Honour  read  the  portion  of  the  will  already  set  out.) 
It  seemed  that  two  constructions  might  be  put  upon  the  will, 
having  regard  to  the  decided  cases.  It  was  said,  that  this  was 
merely  a  mode  of  limiting  the  estate  to  her  absolutely,  under  the 
words  "  executors,  or  administrators,  or  other  legal  representa- 
tives ;  "  but  to  hold  that,  he  must  entirely  reject  the  words  "  of  her 
own  proper  blood  and  kindred."  The  other  mode  was,  to  construe 
them  as  meaning  the  next  of  kin  ;  but  in  doing  so  there  would  be 
great  difficulty,  from  the  introduction  of  the  words  ''  executors  and 
administrators."  He  had  long  hesitated  whether  he  must  not 
pronounce  this  a  case  of  such  uncertainty  as  to  amount  to  an 
intestacy;  but  independently  of  the  objection  always  felt  by  the 
Court  to  declare  an  intestacy  when  any  possible  construction  could 
be  put  upon  the  words,  he  thought  he  should  endeavour  to  look  at 
the  probable  intention  as  far  as  it  could  be  gathered.  The  testator 
evidently  wished  to  distribute  his  property  equally  amongst  his 
children.  It  was  on  the  whole  impossible  to  come  to  the  conclusion 
that  he  had  died  intestate,  nor  could  the  suggestion  made  in  argu- 
ment that  Charles  Julius  Morgan,  being  an  executor  of  the  proper 
blood  and  kindred  of  J.  E.  Morgan,  was  entitled  to  take,  be 
admitted:  that  would  be  a  most  whimsical  construction  to  put 
upon  the  instrument.  His  Honour  referred  to  Palin  v.  Hill  (l), 
Daniel  v.  Dudley  (2),  in  which  the  legal  effect  of  the  words  "  executors 
and  administrators  *'  was  discussed,  the  remarks  of  Lord  Cottbkham 
in  Attorney-Qeneral  v.  Malkin{fi),  and  Smith  v.  Dudley  i'^),  which 
was  a  limitation  under  a  settlement,  where  the  intention  was  that 
%e  property  should  go  to  the  family  of  the  wife,  excluding  that  of 
her  husband.  Something  of  the  same  kind  might  be  gathered 
here :  the  testator,  evidently  contemplating  the  position  of  his 
daughters  in  the  event  of  their  marriage,  there  was,  first,  a  limita- 
tion to  their  separate  use,  independently  of  any  husbands  they 
might  respectively  marry ;  and  he  thought  he  found  on  the  whole 
will  that  the  testator  had  used  an  inartificial  mode  to  express  his 
real  intention,  viz.,  that  the  husband,  if  the  daughter  died,  should 
take  no  interest,  but  that  the  property  should  go  to  her  own  proper 
blood  and  kindred.  It  must  therefore  be  declared  that  the  next  of 
kin  took,  and  the  case  be  adjourned  to  chambers  to  ascertain  who 
the  next  of  kin  were. 

(1)  1  My.  &  K  470.  (3)  78  B.  R.  25  (2  Ph.  67). 

(2)  IPh.  1,  (4)  9  Sim.  125, 
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80UTHAM  V.  BLAKE  (1).  ism. 

(2  W.  R  446—447.)  ^^' 

A  teatator  gave  the  interest  of  400/.  to  J.,  his  daiigliter,  for  life,  and  after  Kindbrslby, 
her  decease,  in  case  she  should  die  without  issue,  the  pnncipal  to  his  other 
eight  children,  then  living,  equally ;  and  if  any  should  he  then  dead,  his  or  '  ^ 
her  issue,  if  any,  should  he  entitled  to  the  shares  or  share  of  him  or  her 
then  dead  ;  hut  if  J.  should  happen  to  leave  any  issue  surviving,  then  the 
400/.  to  he  divided  into  nine  equal  shares,  one  to  go  to  such  her  issue,  and 
the  other  eight  to  he  divided  in  such  manner  as  the  whole  was  directed  to 
be  divided  in  case  of  her  dying  without  issue.  J.  died  i;nmarried,  the  eight 
other  children  having  survived  the  testator,  but  died  in  her  lifetime,  leaving 
issue :  Held,  that  the  legacy  should  be  divided  into  eighths,  and  go  to  the 
grandchildren  and  remoter  issue  living  at  the  death  of  J. 

This  was  a  claim  filed  for  the  purpose  of  putting  a  construction 
on  the  will  of  John  Southam,  dated  the  15th  of  January,  1808, 
whereby  (inter  alia)  he  gave  as  follows :  '*  I  give  and  bequeath  unto 
my  dear  daughter,  Joyce  Southam,  the  interest  of  the  sum  of  4001., 
which  I  have  out  at  interest,  to  be  paid  to  her  for  and  during  the 
term  of  her  natural  life;  and  from  and  unmediately  after  her 
decease,  in  case  she  shall  die  without  issue,  I  give  and  bequeath 
the  principal  of  the  same  sum  unto  my  other  eight  children  now 
living  equally,  share  and  share  alike  ;  and  if  any  of  them  shall  be 
then  dead,  his  or  her  issue,  if  any,  shall  be  respectively  entitled  to 
the  share  or  shares  of  him  or  her  who  shall  be  then  dead ;  but  if 
my  said  daughter  Joyce  shall  happen  to  leave  any  issue  surviving 
her,  then  the  said  4002.  shall  be  divided  into  nine  shares,  one  of 
which  shall  go  to  such  her  issue,  and  the  other  eight  shall  be 
divided  in  the  same  manner  as  the  whole  is  hereinafter  directed  to 
be  divided  in  case  of  her  dying  without  issue.  And  if  J.  should  be 
possessed  of  any  money  at  the  time  of  my  decease  more  than  suffi- 
cient to  pay  my  debts  and  funeral  and  testamentary  expenses,  and 
the  aforesaid  legacies  (meaning  those  elsewhere  given),  I  give  and 
bequeath  such  money  unto  and  equally  between  my  said  daughter 
Joyce  and  my  said  son  Henry ;  and  as  to  all  my  farming  stock, 
both  alive  and  dead,  and  utensils  in  husbandry,  household  goods, 
and  all  other  my  personal  estate  and  effects  whatsoever  and  where- 
soever, and  of  what  nature  and  kind  soever,  not  hereinbefore 
disposed  of,  I  give  and  bequeath  the  same  and  every  part  thereof 
unto  my  said  son  Henry  Southam,  for  his  own  use  absolutely ; " 
and  the  testator  appointed  Joyce  Southam  and  Henry  Southam 
executor  and  executrix,  and  died  in  the  same  year.  Henry 
Southam  and  Joyce  Southam  both  died  in  succession,  the  latter 

(1)  Cited,  Re  Fhiver,  Muihuon  v.  Q(todwyn  (1890)  62  L.  T.  220. 
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in  May,  1849,  unmarried;  and  administration  was  taken  out  to 
her  estate  by  George  Southam,  and  a  fund  was  set  apart  to  answer 
the  400/,  legacy,  800Z.  being  invested  on  a  mortgage,  which  was 
paid  off  with  interest  by  the  administrator,  and  invested.  The 
eight  children  mentioned  in  the  will  survived  the  testator,  but  died 
in  the  lifetime  of  Joyce  Southam,  leaving  issue,  who  were  now  very 
numerous,  both  as  children,  grandchildren,  and  great  grand- 
children, amounting  to  200  individuals ;  and  this  raised  a  case 
of  construction  upon  the  will,  whether  such  remoter  issue  were 
entitled,  and  what  period  might  be  considered  as  the  period  of 
distribution.  The  plaintiff  was  a  grandson  of  the  testator,  and 
filed  the  present  claim  to  administer  the  estate. 

E.  Smith,  for  the  grandchildren  of  the  testator,  argued  that 
children  in  the  first  degree  only  were  entitled,  the  bequest  being 
limited  to  those  living  at  the  death  of  Joyce  Southam :  Davenport 
V.  Hanbury  (i) ;  Bennett  v.  Mermnan  (2);  McGregor  y.  McGregor  (8). 

W.  D.  Lewis  for  the  personal  representative  of  a  grandchild : 

The  word  '^ssue"  is  confined  to  children  of  those  named  under  the 
[  *447  ]       clause  for  substitution,  which  gave  a  vested  interest  *to  the  first  set 
of  representatives  of  the  legatees :   Lyon  v.  Coward  (4) ;   Beck  v. 
Bum(fi). 

Martindalsy  for  a  great-grandson  of  the  testator,  argued  that 
all  the  issue  of  the  children,  however  remote,  but  living  at  the 
death  of  Joyce  Southam,  took. 

KiNDBRSLBY,  V.-C,  Said,  that,  in  this  case  the  chief  diflficulty  was 
to  ascertain  the  meaning  of  the  testator :  it  was  evident  that  he  did 
not  mean  the  children  to  take  pari  passiiy  and  yet  he  could  not  have 
meant  them  to  take  per  stirpes.  In  the  case  before  the  Yice- 
Ghancellor  of  England,  which  had  been  cited,  doubtless  the  Court 
was  justified  by  the  terms  of  the  will  in  what  was  there  decided ; 
but  had  such  a  case,  on  the  broad  principle,  come  before  him  (the 
Yicb-Chancellor),  he  thought  he  should  have  decided  differently. 
Without  overruling  that  case  in  any  way,  the  decision  in  the 
present  case  must  be  upon  the  terms  of  the  will,  and  upon  that 
will  it  was  clear  that  no  one  could  take  any  benefit  except  such  as 

(1)  3  B.  R.  91  (3  Ves.  257).  (4)  74  B.  B.  81  (15  Sim.  287). 

(2)  63  B.  B.  110  (6  Beav.  3€0).        (5)  64  B.  B.  130  (7  Beav.  492). 

(3)  2  CoU.  192 ;  See  70  B.  B.  177. 
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were  living  at  the  time  of  the  death  of  Joyce  Southam.  The 
testator  had  nine  children  of  his  own  at  the  time,  and  Joyce  was 
one,  and,  instead  of  giving  400Z.  amongst  the  nine,  he  directed,  for 
some  reason,  that  she  should  have  the  income  of  the  whole,  though 
he  meant  it  ultimately  for  the  benefit  of  all ;  in  fact,  he  meant  her 
to  have  the  income  for  her  life,  and  her  issue  to  take  a  ninth,  and 
the  rest  to  take  one-ninth  each,  and  the  issue  to  stand  in  their 
parents'  shoes.  Now,  as  to  Joyce,  he  expressed  clearly  that  the 
issue  living  at  her  death  should  take ;  he  said  as  much  in  words, 
for  it  could  be  hardly  supposed  that  he  meant  to  give  to  the  issue 
of  the  others  differently  from  her  issue,  unless  they  were  to  have  a 
life  interest.  The  words  "  if  any  "  clearly  meant  if  any  such  be 
living;  and  coupling  that  with  the  other  clause,  notwithstanding 
the  case  of  Lyon  v.  Coward,  in  this  particular  case  no  issue  were 
intended  to  take  except  such  as  were  living  when  Joyce  died.  Then 
as  to  the  question  whether  they  took  as  joint  tenants  or  tenants  in 
common,  he  (the  Vick-Chancellor)  was  disposed  to  think  that  the 
terms  of  severance  were  not  sufficient  as  to  the  testator's  own 
children,  and  therefore  that  of  course  applied  to  their  descendants. 
The  effect  therefore  was,  that  the  issue  took  as  joint  tenants — that 
is,  to  the  present  survivors  and  the  issue  of  any  living  at  the  death 
of  Joyce  Southam,  in  eighth  shares,  the  fund  to  be  ascertained  and 
brought  into  Court. 


Southam 

r. 
Blake. 


In  re  dolman. 

(2  W.  R.  447.) 

Where  the  alleged  pressure  conBisted  in  the  refusal  to  allow  the  execution 
of  a  re- conveyance,  which  was  required  without  delay  to  make  a  good  title 
to  a  purchaser,  except  on  pa3rment  of  the  bill  of  the  mortgagee's  solicitor  : 
taxation  after  payment  refused. 

Thb  petitioners,  Messrs.  Green  and  Bandall,  were  mortgagees  of 
Anderson,  an  insolvent,  subject  to  two  prior  mortgages  to  a  Mrs. 
Marshall  and  Mr.  Dolman.  Dolman  was  the  solicitor  of  Mrs. 
Marshall,  and  their  mortgages,  and  a  bill  of  costs  of  Dolman  in 
respect  of  them,  had  been  paid,  and  the  title  deeds  delivered  to  the 
petitioners,  but  no  re-conveyance  had  been  executed.  The  peti- 
tioners afterwards  in  September,  1858,  sold  the  premises  under  a 
power  contained  in  their  mortgage,  and  applied  to  Dolman  for  a 
re-conveyance  from  himself  and  Mrs.  Marshall.  After  considerable 
delay  on  the  part  of  Dolman  in  settling  the  draft,  he  executed  the 
deed  on  the  1st  February,  1854,  on  an  undertaking  that  his  costs 


1864. 
May  10. 

BolU  Court. 

ROMILLT, 
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In  re        properly  incurred  shoold  be  paid.    Application  had  been  made  to 

T)Of  MAW 

Dolman  for  his  bill  on  the  2l8t  and  26th  of  January.  On  the 
7th  February,  1854,  two  bills  for  132.  and  81.  ISs.  6(1  were  delivered 
by  him,  and  the  9th  February  was  appointed  for  Mrs.  Marshall  to 
execute  the  deed.  A  clerk  of  the  petitioners  who  attended  the 
appointment  objected  to  several  items  of  the  bills  to  the  amount  of 
about  6L,  but  Dolman  refused  to  deduct  more  than  IL,  or  to  allow 
Mrs.  Marshall  to  execute  the  deed  until  pajrmeut.  The  bills  were 
then  paid  under  protest.  It  was  known  to  Dolman  that  the  pur* 
chasers  of  the  estate  were  pressing  for  completion,  and  had 
threatened  an  action  unless  the  assignment  were  executed  without 
delay. 

Danney,  for  the  petitioners,  stated  the  above  facts. 

(7.  Hall  J  for  the  respondent,  was  not  called  upon. 

The  Master  of  the  Bolls: 

I  cannot,  consistently  with  my  former  decisions,  hold  this  to  be 
a  case  of  pressure  sufficient  to  open  taxation.  I  should  be  relaxing 
the  rule  if  I  were  to  order  taxation. 
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IN   THE  QUEEN'S   BENCH. 


CRANE  V.   BATTEN. 

(2  W.  R.  550—551 ;  S.  C.  2  C.  L.  R.  1696 ;  23  L,  T.  O.  S.  220  ) 

The  right  of  entry  for  a  breach  of  coyenant  does  not  pass  to  the  assignee 
of  the  lessor  when  the  breach  is  committed  during  the  continuance  of  the 
lessor^s  estate.  Where  B.  the  lessee  coyenante<i  to  insure  in  such  office  as 
H.  the  lessor  should  appoint  in  the  joint  names  of  H.  and  his  assigns  and 
B.  and  his  assigns,  and  before  assignment  H.  indicated  the  office  to  B.,  but 
B.  did  not  insure,  and  H.  afterwards  assigned  to  C.  without  notice  to  B. : 
Held,  that  C,  who,  after  the  assignment,  the  premises  still  i*emaining 
uninsured,  did  not  before  action  brought  appoint  any  insurance  office  in 
which  B.  should  insure  in  their  joint  names,  could  not  maintain  an  action 
ogainst  B.  for  forfeiture  for  a  breach  of  covenant  accruing  since  the 
assignment  to  C. 

This  was  an  action  of  ejectment  by  the  assignee  of  the  lessor,  in 
which  a  verdict  had  been  found  for  the  defendant.  A  rule  had 
subsequently  been  obtained  to  enter  the  verdict  for  the  plaintiff. 

The  case  turned  upon  the  construction  of  a  covenant.  On  the 
12th  of  March,  1858,  one  J.  Hard  way  demised  the  premises  in  ques- 
tion to  J.  Batten,  the  defendant.  The  lease  contained  a  covenant  to 
insure  by  Batten  in  the  following  terms:  And  also  that  he  the 
said  J.  Batten,  his  executors,  administrators,  and  assigns,  will 
immediately  after  the  execution  of  these  presents,  at  his  own  costs 
and  charges,  insure  the  said  premises  against  loss  or  damage  by 
fire,  in  the  joint  names  of  E.  H.  Hardway,  his  heirs  and  assigns, 
and  the  said  J.  Batten,  his  executors,  administrators,  or  assigns,  in 
such  insurance  office  as  the  said  J.  Hardway,  his  heirs  or  assigns,  shall 
from  time  to  time  direct  for  the  sum  of  7001.  at  least,  and  shall  keep 
the  same  insured  during  this  demise.  The  covenant  also  contained 
provisions  for  laying  out  the  amount  of  the  policy  in  case  of  fire, 
and  for  the  production  of  the  policy.  On  the  17th  of  January 
Hardway  assigned  over  his  reversion  to  the  plaintiff,  and  on  the 
20th  this  action  was  brought  for  a  forfeiture  by  the  defendant  by 
reason  of  his  not  having  insured.  At  the  trial  it  was  proved  that 
a  brother  of  J.  Hardway  saw  the  defendant  shortly  after  the  lease 
was  executed,  and  in  his  *brother's  name  said  that  the  premises 
were  then  insured  in  the  Phoenix  office  for  500f.,  which  would  be 
good  until  Christmas,  1858,  and  that  the  defendant  need  not  mind 
insuring  until  then.  Batten  entered  upon  the  premises,  but  he  did 
not  insure  at  any  time  before  the  assignment  to  the  plaintiff,  nor 
until  some  days  after. 


1854. 
June  7, 15. 
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Crank  WiUes  showed  cause : 

r. 

Batten.  ^  First,  the  plaintiff  being  assignee  of  the  reversion,  he  cannot  take 
any  advantage  of  any  right  which  the  assignor  had,  nor  can  the 
assignor  convey  to  his  assignee  any  right  that  might  have  accrued 
.to  him  by  reason  of  the  breach  of  covenant  committed  during  the 
continuance  of  the  assignor's  interest ;  the  common  law  is  against 
the  conveyance  of  any  right  or  condition ;  it  is  only  by  the  statute 
of  Hen.  VIII.  which  gives  to  the  assignee  a  right  of  entry  for  a 
breach  occurring  in  their  time.  The  plaintiff,  therefore,  has  to 
make  out  a  right  of  entry  accruing  since  the  17th  of  January. 
Admitting  that  what  passed  between  Hardway's  brother  and  the 
defendant  was  a  sufficient  indication  of  the  office  in  which  the 
insurance  was  to  be  effected,  still  the  assignee  cannot  couple  that 
indication  with  the  continuing  non-insurance  after  the  assignments 
to  him.  By  the  terms  of  the  covenant  the  power  to  change  the 
office  from  time  to  time  is  transferred  to  Crane  the  assignee ;  bat 
this  does  not  transfer  to  him  the  right  of  entry  that  had  accrued 
to  the  lessor  before  his  assignment  of  the  reversion.  All  the 
right  of  entry  that  was  in  the  lessor  was  put  an  end  to  by  his 
assignment. 

Sivwn,  in  support  of  the  rule  : 

This  is  a  covenant  to  insure,  and  the  Court  will  take  a  reasonable 
view  of  the  acts  of  the  parties.  A  direction  was  given  to  the  lessee 
as  to  what  office  he  was  to  insure  in,  and  this  direction  enured  until 
it  was  revoked,  and  became  a  part  of  the  lessee's  covenant.  It  was 
not  necessary  for  the  plaintiff  to  give  a  new  direction.  The  assignee* 
on  getting  the  assignment,  finds  that  the  covenant  has  been 
broken — that  the  breach  continues ;  and  he  is  therefore  entitled  to 
maintain  this  action. 

Lord  Campbell,  Ch.  J.,  now  (June  15th)  delivered  the  judgment  of 
the  Court  : 

In  this  case  I  am  very  glad  that  we  are  able  to  come  to  the  con- 
clusion that  there  has  been  no  forfeiture  that  the  plaintiff  is  entitled 
to  take  advantage  of.  The  action  proceeded  upon  an  alleged  for- 
feiture between  the  17th  and  the  20th  January,  1854.  It  is  clear 
that  the  plaintiff  could  not  take  advantage  of  any  forfeiture  before 
the  assignment  to  him,  because,  although  an  assignee  of  the 
reversion,  he  could  not  take  advantage  of  anything  done  before  the 
assignment,  the  right  of  entry  in  respect  thereof  not  being  assignable 
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to  him.  He  must  therefore  show  that  the  forfeiture  accrued  Obane 
between  the  17th,  the  day  on  which  the  assignment  was  executed,  ^  batten. 
and  the  20th,  the  date  of  this  action.  The  plaintiff  says  that 
Hardway,  the  lessor,  had  given  notice  to  the  defendant  to  insure 
from  Christmas  Day,  1853;  and  the  question  is,  whether  the 
assignee  could  take  advantage  of  this  notice  ?  But  when  we  look 
at  the  terms  of  this  covenant  in  the  lease  all  doubt  is  removed. 
(His  Lordship  read  the  covenant.)  From  this  it  appears  that  the 
insurance  is  to  be  effected  in  the  joint  names  of  the  lessor  and  his 
assignees,  and  the  lessee  and  his  assignees;  and  therefore  after 
the  assignment  any  insurance  ought  to  be  in  the  joint  names  of 
the  lessor  and  his  assignees,  and  the  lessee  and  his  assignees.  But 
there  is  no  evidence  that  the  lessee  had  any  notice  of  the  assignment 
before  the  20th  of  January  ;  and  if  he  did  not  know  of  the  assign- 
ment, there  can  be  no  forfeitirre  before  that  day.  Therefore,  as  the 
plaintiff  was  not  entitled  to  take  advantage  of  the  breach  of  covenant 
committed  before  the  assignment,  and  as  there  was  no  breach 
committed  since  the  assignment,  we  think  that  this  action  cannot 
be  maintained. 

Rule  discharged. 


The    guardians    of   the    POOR   of    the  OLDHAM       i854. 
UNION   V.  The  MAYOR,  ALDERMEN  and  ]3UR.      '^—^' 
GE88E8  OF  the  BOROUGH  of  OLDHAM. 

(2  W.  R.  690—591.) 

The  Oldham  Corporation  Gas  and  Water  Act,  16  &  17  Vict.  c.  xlii.,  pro- 
vides by  section  58  that  **  the  corporation  shall  at  all  times  afford  an  ample 
supply  of  gas  and  water  without  charge  to  all  hospitals  and  infirmaries 
within  the  limits  of  the  Act,  and  all  baths  and  washhouses  and  all  buildings 
within  those  limits  respectively  maintained  at  the  expense  of  the  borough 
rates  or  the  rates  for  the  relief  of  the  poor  or  other  rates  raised  within  those 
limits."  The  Oldham  Poor  Law  Union,  in  addition  to  four  townships 
within  the  limits  of  the  Act,  contains  four  townships  not  included  within 
those  limits,  and  the  workhouse,  which  is  situate  within  the  limits,  is 
maintained  by  rates  raised  for  the  relief  of  the  poor  within  all  the  townships 
of  the  union :  Held,  that  the  corporation  are  not  bound  to  supply  gas  and 
water  gratuitously  to  the  workhouse,  as  the  benefit  can  only  be  demanded 
by  institutions  which  are  supported  by  rates  wholly  raised  within  the  limits. 

[No  judicial  citation  of  this  case  has  been  found ;  it  is  fully  cited  in  Michael 
and  Will  on  Gas  and  Water,  ed.  5,  p.  318,  where  substantially  the  whole  effect 
of  the  judgments  is  given.] 
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1854. 
Julif  1,  17. 


THIRTLE   V.   VAUGHAN(I). 

(2  W.  R.  632  ;  S.  C.  24  L.  T.  0.  S.  5.) 
Wood,  V.-C. 

|-  g^2  i  ^  testator  agreed  to  sell  land  to  B.,  but  died  before  the  puichaae 

completed.  By  his  will  he  had  given  the  residue  of  his  real  and  personal 
estate  (which  included  the  land  agreed  to  be  sold)  to  his  children,  equally 
to  be  divided  between  them  as  tenants  in  common,  with  a  proviso  that  if 
any  of  them  died  under  21  without  leaving  issue,  then,  as  well  as  to  tlie 
respective  estate  and  interest  and  share  to  which  any  such  child  so  dying 
would  otherwise  have  been  entitled  to  under  any  of  the  devises,  bequests  or 
dispositions  therein  contained,  as  to  any  accruing  share,  testator  gave  and 
devised  the  same  unto  the  others  of  them  ;  and  if  more  than  one,  equally 
as  tenants  in  common  :  Held,  that  the  legal  estate  in  the  property  agreed 
to  be  sold  had  not  passed  by  the  devise,  but  descended  upon  the  heir-at-law 
of  the  testator. 

The  testator,  Thomas  Watts  Palmer,  had,  on  the  8th  July,  1868, 
agreed  to  sell  a  piece  of  ground  to  the  defendant  Vaughan,  but  had 
died  on  the  14th  July,  1858,  before  the  purchase  was  completed. 
By  his  will,  dated  in  June,  1858,  after  certain  specific  devises  which 
did  not  include  the  piece  of  land  contracted  to  be  sold,  he  gave  the 
residue  of  his  real  and  personal  property  to  his  three  children  (two 
of  whom  were  infants),  their  heirs,  executors,  administrators,  and 
assigns,  equally  to  be  divided  between  them,  share  and  share  alike, 
as  tenants  in  common,  with  a  proviso  that,  if  any  of  these  children 
should   die  under  21  without   leaving   issue,  then,  as  well  as  to 
the  respective  estates  and  interests  and  shares  to  which  any  such 
child  or  children  so  dying  would  otherwise  have  been  entitled  under 
any  of  the  devises,  bequests,  or  dispositions  therein  contained  as  to 
any  accruing  share  or  shares  therein,  the  same  was  given  and 
devised   unto  the   others  or    other   of  them;  and  if  more  than 
one,  equally  as  tenants  in  common.    Thomas  Watts  Palmer,  the 
testator's  heir-at-law,  was  one  of  the  two  infant  devisees.   A  question 
having  arisen  as  to  whether  the  legal  estate  passed  to  the  three 
children  as  devisees  or  descended  upon  the  heir-at-law,  a  claim  had 
been  filed  by  the  executors  for  specific  performance  of  the  agree- 
ment to  purchase,  and  for  a  declaration  in  whom  the  legal  estate 
was  vested,  for  the  purpose  of  having  him  or  them  declared  a 
trustee  or  trustees  for  the  purchaser. 

IV.  P.  Murray  for  the  plaintiffs. 

Pearson  for  the  purchaser. 
(1)  Lysayht  v.  Edwards  (1876)  2  Ch.  D.  499,  51 1, 45  L.  J.  Ch.  554,  34  L.  T.  787. 
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Babington  for  the  children. 

[^Lord  Braybroke  v.  Inskip  (1)  and  other  cases  were  cited.] 

Wood,  V.-C,  thought  that  this  case  was  distinguishable  from  those 
cases  which  had  decided  that  the  fact  of  a  general  devise  being  to 
persons  as  tenants  in  common  was  not  sufficient  by  itself  to  prevent 
trust  estates  from  passing  under  it.  Here  there  was  the  additional 
clause  providing  for  accruer,  and  the  wording  of  it  was  such  that  it 
was  difficult  to  come  to  any  other  conclusion  than  that  the  testator 
was  referring  to  beneficial  interests  only.  He  must,  therefore,  hold 
that  the  legal  estate  in  the  property  did  not  pass  by  this  devise,  but 
had  descended  on  the  heir,  who  would  be  declared  a  trustee. 


Thibtle 

V. 

Vauohak. 


HILL   V.   JONES. 

(2  W.  R.  657—658.) 

A  testator  gave  2,000^  to  pay  a  master  and  mistress  of  a  school  which  he 
wished  to  have  established  after  his  death,  for  children  of  the  Established 
Church,  and  stated  that  he  intended  to  have  left  a  house  for  the  purpose  of 
being  converted  into  a  schoolroom,  but  was  prevented  by  the  law  of  mort- 
main ;  he  therefore  gave  the  house  to  the  patron  of  the  living,  in  the  hope 
that  he  would  convert  it  into  a  daily  school:  Held,  following  Attorney' 
Genercd  y.  Williams  (2),  that  the  bequest  was  good. 

The  Rev.  Richard  P.  Jones,  late  rector  of  Charfield,  [by  his  will 
gave]  2,000L  to  pay  a  master  and  mistress  of  a  school  which  he 
wished  to  have  established  in  the  parish  after  his  death,  for  the 
children  of  the  Established  Church.  The  testator  subsequently 
stated  that  he  had  intended  to  have  left  a  certain  house  for  the  pur- 
pose of  its  being  converted  into  a  schoolroom,  but  that  he  found  the 
law  of  mortmain  prevented  him,  and  that  the  heirs-at-law  would  take 
it ;  he  therefore  gave  the  house  and  premises  to  the  patron  of  the 
living,  in  the  hope  that  he  would  convert  it  into  a  daily  school. 

O.  M.  Oiffard  for  the  plaintiff. 

Welford  for  the  widow  and  residuary  legatee  of  the  testator, 
who  was  desirous  of  applying  the  sum  in  question  upon  the  trusts  of 
the  will  if  the  legacy  were  valid.    *    *    * 

Wood,  V.-C,  after  observing  that  the  proper  course  was  to  construe 
these  gifts  as  if  the  statute  were  not  in  existence,  and  then  to 
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Wood,  V.-C. 
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(1)  7  R.  R  106  (8  Ves.  417). 
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(2)  2  Co5,  387  ;  4  Br.  C.  C.  526. 
67 


898 


1854.    CH.    2  W.  R.  658. 


[r.r. 


Hill 
tr. 


consider  if  the  due  execution  of  the  trusts  necessarily  involved  the 
bringing  of  land  into  mortmain,  did  not  think  that  such  was  the 
case  here.  A  school  might  be  established  without  purchasing 
land — a  house  might  be  hired  for  the  purpose :  Attorvsy-Qeneral  v. 
Williams  (1).     The  bequest  was  therefore  valid. 


1854. 
July  29. 

KiNDERSLET, 

v.-c. 

[667] 


CATOE  V.  MASON. 

(2  W.  R.  667.) 

The  Court  will  give  no  direction  as  to  dividends  of  separate  property  to 
wbicb  a  ward  of  Court  is  entitled,  who  is  under  age  and  has  married  without 
consent,  until  the  husband  has  executed  the  settlement. 

Tripp  asked  the  direction  of  the  Court  as  to  what  was  to  be  done 
with  certain  dividends  accrued  due  upon  property  to  which  a  ward 
of  Court,  who  had  married  under  age  without  consent,  was  entitled 
to  her  separate  use.  A  petition  had  been  presented  in  the  suit,  and 
the  chief  clerk  had  approved  of  a  settlement,  which  was  not  yet 
executed. 

KiNDBRSLBY,  V.-C,  said,  he  could  give  no  direction  until  the 
husband  had  executed  the  settlement. 


1854. 
July  31. 

KiMDKKSLEY, 
V.-C. 

[672] 


PEARCE  V.   EDMEADES. 

(2  W.  B.  672.) 

W.  bequeaths  the  residue  of  his  real  and  personal  estate  (directed  to  be 
converted)  in  trust  for  his  daughter,  Martha  Foster,  for  her  life,  and  then 
upon  trust  to  pay  the  income  unto  and  between  his  two  grandchildren, 
Elizabeth  Goldsmith  and  George  Goldsmith,  the  children  of  his  daughter 
Martha  by  her  former  husband,  during  their  respective  natural  lives,  in 
equal  shares,  and  after  their  decease  unto  and  between  all  and  every  their 
child  and  children  in  equal  shares ;  and  if  no  child,  to  the  testator's  legal 
personal  representatives.  There  being  several  children,  four  of  whom  died 
before  the  death  of  the  survivor  of  the  testator's  grandchildren  :  Held,  that 
the  deceased  children  took  vested  interests. 

[This  case  came  before  Abinger,  G.  B.  in  1888,  and  his  decision  on 
the  will  referred  to  in  the  above  head-note  is  reported  in  51  K.  R.  369 
(3  Y.  &  C.  (Ex.  Eq.)  246),  where  the  will  is  sufficiently  stated  for  the 
purpose  of  this  report.    A  note  of  this  report  should  be  added  there.] 

The  consequence  of  that  decision  was  that  George  Goldsmith  on 
the  death  of  Elizabeth  Goldsmith  took  the  whole  income  during  his 
life,  George  Goldsmith  was  now  dead,  leaving  several  children. 
(1)  2  Cox,  387  J  4Br,  C.  C.  626, 
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Elizabeth  Goldsmith  had  nine  children,  George  four,  and  two  of       Pbarcb 
each  were  now  dead ;  and  the  question  was,  whether  the  [deceased    edmeapes. 
children  took  a  vested  interest] . 

Baily,  Q.C.,  and  Cankrien^  for  the  plaintiff,  argued  that  there 
was  no  trust  to  execute,  except  the  direction  to  divide,  and  therefore 
the  shares  were  vested  at  the  death  of  George  Goldsmith. 

Glasse,  Q.C.,  and  Nicholson^  for  the  defendants,  contended  that 
[the  interests  were  vested  by  the  original  gift,  and  were  not  now 
liable  to  be  divested.  They  cited  Judd  v.  Judd  (1) ;  Qalland  v. 
Leonard  (2)  ;  Skey  v.  Barnes  (8) ;  Templeman  v.  Warrington  (4)]. 

C.  Roupell  appeared  for  other  parties. 

Baily,  Q.C.,  in  reply. 

EiNDERSLBT,  V.-C,  said,  that  it  appeared  to  him  there  was 
a  vested  interest  created  by  the  terms  of  the  gift  themselves, 
irrespective  of  the  gift  over.  For  some  reason,  not  stated,  the 
Lord  Chief  Baron  came  to  the  conclusion  that  the  fund  was  to  be 
divided  only  among  such  of  the  children  as  were  living  at  the  death 
of  the  survivor  of  Elizabeth  Goldsmith  and  George  Goldsmith. 
Assuming  that  to  be  so,  he  used  it  as  a  reason  for  concluding  that 
they  would  take  per  capita,  and  not  per  stvpea,  on  that  contingency. 
His  Honour  could  not  agree  with  that  assumption,  which  treated 
the  gift,  which  was  to  all  the  children  in  equal  shares,  as  a  gift  per 
capita ;  prima  facie,  then,  it  had  been  decided  that  it  was  a  gift  to 
l^he  tenants  for  life  and  the  survivor ;  and  then  came  the  question, 
whether  the  children  took  vested  interests  ?  The  terms  certainly 
were  sufficient  for  that  purpose  until  the  expression 'Megal  personal 
representatives  "  occurred,  by  which,  in  his  opinion,  was  meant 
**  next  of  kin."  The  effect  was  exactly  what  the  Lord  Chief  Baron, 
when  he  first  heard  the  case,  thought,  namely,  that  all  took  vested 
interests,  subject  to  be  divested  in  a  particular  event,  which  had  not 
happened.  There  might  have  been  children;  but  if  they  died 
before  the  death  of  the  survivor  of  the  two  parents,  in  the  view 
that  had  been  taken  they  would  not  take.  There  was  nothing  in 
this  will  which  rendered  it  necessary  to  go  out  of  the  ordinary  rules 
of  construction,  and  those  rules  were  applicable;   and  therefore 

(1)  30  B.  B.  203  (3  Sim.  525).  (3)  17  E.  B.  91  (3  Mer.  335). 

(2)  18  B.  B.  44  (I  Swanst.  161).  (4)  60  B.  B.  336  (13  Sim.  267). 
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Peaece 

V, 

Edmeabes. 


there  must  be  a  declaration  that  all  the  children  were  entitled  in 
equal  shares,  and  the  representatives  of  those  that  were  dead.  The 
.case  of  Judd  v.  Jtidd  was  not  in  point,  but  Skey  v.  Barnes  (i)  came 
very  near  the  present  case. 


1864. 
Aug,  4. 

Wood,  V.-C. 

[«89] 


Ee  HARRIS'S  TRUST  (£). 

(2  W.  R.  689—690.) 

A  testator  bequeathed  stock  to  be  equally  divided  "  between  the  eldest 
child  of  his  dear  sister  Q.  G.  and  the  eldest  child  of  his  dear  sister  A.  G.  " : 
Held,  that  **  eldest  child  '*  was  the  eldest  child  living  at  the  death  of  the 
testator. 

The  question  in  this  petition  arose  upon  the  will  of  James  Harris 
dated  the  23rd  August,  1822.  After  giving  to  his  wife  for  her  life 
the  interest  of  his  South  Sea  stock,  and,  if  his  sister  Jane  Harris 
should  be  alive  at  the  death  of  his  wife,  the  interest  to  her  for  her 
life,  the  testator  proceeded  as  follows:  ''Should  my  dear  sister 
Jane  Harris  not  be  alive  at  the  death  of  my  dear  wife,  I  then  give 
and  bequeath  all  the  said  South  Sea  stock,  &c.,  to  be  equally 
divided  between  the  eldest  child  of  my  dear  sister  Henrietta  Gaselee 
and  the  eldest  child  of  my  dear  sister  Ann  Church." 

The  testator  died  on  the  7th  January,  1846.  Jane  Harris,  his 
sister,  died  in  the  lifetime  of  the  widow. 

The  petitioner  claimed  a  moiety  of  the  South  Sea  stock,  as  eldest 
child  of  Henrietta  Gaselee  at  the  death  of  the  testator  and  also  of 
his  widow.  The  eldest  child  of  Henrietta  Gaselee  at  the  date  of  the 
will  was  a  daughter  who  had  died  the  29th  March,  1840,  in  the 
testator's  lifetime. 

The  question  was,  whether  "  eldest  child  "  must  be  referred  to 
the  dale  of  the  will,  or  to  the  death  of  the  testator,  which  in  eflfect 
coincided  with  the  period  of  distribution  ? 

Rolt,  Q.C.,  and  R.  W.  E.  Foister,  for  the  petitioner,  contended 
that  the  death  of  the  testator  was  the  period  for  ascertaining  the 
individual.  The  parent  yfB,s pi'imd facie  the  motive  of  the  gift;  and 
if  the  testator  had  in  contemplation  the  particular  child  then  the 
eldest,  he  would  have  mentioned  her  by  name :  [Godfrey  v.  Dai-is  (a) ; 
Daviea  v.  Thorns  (4)] . 


(1)  17R.  R.  91  ^SMer.  335). 

(2)  In  re  Whorivood  (1886)  34  Ch.  D. 
446,  451,  56  L.  J.  Ch.  340,  56  L.  T.  71  ; 
but  the  decision  in  Be  Harris's  Trust 
was  questioned  in  Amyot  v.  Dwarrh 


[1904]  A.  C.  268,  73  L.  J.  P.  C.  40.  90 
L.  T.  102.— O.  A.  S. 

(3)  6  R.  R.  204  (6  Ves.  43). 

(4)  84  R.  R.  344  (3  De  G.  &  Sm.  347). 
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Daniell,  Q.C.  (Edmond  James  Vfith  him),  contended  that  there  Re 

ITabris^s 
was  a  plain  description  of  the  individual  answering  the  description      trusts. 

at  the  time  of  making  the  will,  and  that  the  legacy  had  consequently. 


Wood,  V.-C,  referred  to  Lady  Lincoln  v.  Pelham  (1)  and  Coleman 
V.  Seymour  (2). 

Freeling,  for  next  of  kin,  contended  that  the  gift  was  not  to  a 
class,  but  to  a  particular  individual  as  persona  designata :  Matthetvs 
V.  Paul  (3). 

O.  M.  Giffai'd  for  others  of  the  next  of  kin. 

Wood,  V.-C,  said,  that  the  testator  had  mentioned-  the  eldest 
child  of  each  of  his  sisters,  but  not  mentioned  the  names  of  the 
children,  which,  as  their  uncle,  he  must  have  known.  It  was  not 
the  natural  interpretation  of  the  words  to  say  that  ''  eldest  child  " 
was  as  much  a  *' persona  designata**  as  if  the  testator  had  named 
him :  Lady  Lincoln  v.  Pelham  (1),  to  which  his  Honour  referred.  Hall 
v.  Robertson  (4)  was  *an  entirely  different  case,  as  also  Gairatt  v.  [  •690  ] 
Niblock  (6),  where  the  testator,  from  the  desire  contained  in  his  will 
that  his  wife  should  leave  ofif  shopkeeping,  was  clearly  applying  his 
mind  to  existing  circumstances,  and  not  to  the  time  of  his  death — 
an  intention  which  in  this  case  was  extremely  improbable.  This 
uncle,  then,  having  described  the  eldest  child  of  a  sister  without 
naming  him,  I  cannot  help  coming  to  the  conclusion  that,  in  the 
absence  of  any  expressed  intention  to  the  contrary,  the  will  must 
speak,  as  the  law  says  it  must,  from  the  death  of  the  testator  (6). 

(1)  7  R.  R.  370  (10  Ves.  166,  178).  (6)  With  reference  to  the  property 

(2)  1  Ves.  Sen.  269.  comprised  in  it,  not  with  reference  to 

(3)  19  R.  R.  207  (2  Swanst.  328).  the  object  of  the  gifts:  Bullock  v.  Ben- 

(4)  4  D.  M.  &  G.  781.  vett  (I800)  7  D.  M.  &  G.  283.— 0.  A.  S. 

(5)  1  Russ.  &  My.  629. 
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COSTS — 4.  Taxation  of  costs— Jurisdiction  of  Court  of  Equity  to  order 
taxation  of  bill  of  costs  containing  items  for  business  done  in  Bevising' 
Barrister's  Court.     In  re  Andrews 266 

5.  Bjectment— Beal  defendant  not  on  record,  payment  of  costs 

by.     See  Ejectment,  2. 

COUNTY  C0T7BT  —  1.  Jurisdiction— Plaint  for  above  but  lawful 
damages  below  £20,    Mayer  v.  Burgess 677 

2.  Practice— Application  for  new  trial — Notice  of  application — 

Jurisdiction  of  Judge — Bule  of  practice.     Carter  v.  Smith  .        .         .     699 

3.  Bule  for  criminal  information  against  county  court  Judge — 

Election  of  remedy.     See  Criminal  Law,  1. 

COVENANT— 1.  Breach  of— Be-entry,  right  of,  when  passing  to 
assignee.    See  Landlord  and  Tenant,  1. 

2.  Bight  of  action  on — Joint  tenants— Beversioners.     See  Land-. 

lord  and  Tenant,  2. 

CBIMINAL  LAW — 1.  Criminal  information  against  county  court 
Judge  discharged,  applicant  having  adopted  another  remedy  for 
grievance  complained  of.     B,  v.  Marshall 564 

2.  Indictment — Conspiracy — Jurisdiction  of  d.  B.  to  quash  writ 

of  error  sued  out  collusively  with  view  to  compromise  of  prosecution. 
R.  V.  AUeyne 417 

3.  Misdemeanour — Writ  of  error — ^Tiat  of   Attorney- General — 

Discretionary  power— Jurisdiction  of  Court.     Ex  parte  Newton  .        .     799 

4.  Trespass  in  pursuit  of    grame-*' Entering    or    being    upon 

land"— Conviction  under  1  &  2  Will.  IV.  c.  32,  s.  30.     /?.  v.  Pratt    792 

CBOWN — Grant— Construction — Presumption.     See  Grant. 

CUSTOM— To  take  water  from  well.     See  Easement. 

DEFAMATION— Slander— Words  spoken  of  plaintiff  in  way  of  trade 
carried  on  formerly,  though  not  when  words  were  spoken.  Wad/nvvrth 
V.  Bentley 881 

DISCO VEBY — 1.  Inspection  of  documents— Order  for  inspection  by 
^*  plaintiff,  his  solicitors  or  agents" — Held  not  to  authorize  inspection 
by  non-professional  relative  of  plaintiff,  though  alleged  to  be  the  only 
person  conversant  with  the  accounts.     Summerfield  v.  Pritchard        .         1 

2.  Title  deeds — Issue  under  Inclosure  Act— Belevancy  of 

documents  —  Inspection,  when  granted.     Riccard  v.  Inclosure   Commis- 
sioners 495 

3.  Production  of  documents — Qualified  possession — Production 

ordered  though  possession  subject  to  undertaking  not  to  part  with 
documents  to  third  party.     Fenhkhmitn  v.  White 885 

DISTBESS— For  rent-charge —Dividing  demand— Bight  of  grantee 
to  distrain  for  part  of  rent-charge  on  one  portion  of  land  and  after- 
wards for  residue  on  the  other.     Ou,^ns  v.  Wynne         ....     628 

EASEMENT—  Custom  for  inhabitants  to  take  water  from  well— Ease- 
ment or  profit  k  prendre— Trespass.  Race  v.  Waid,  702 ;  Bland  v. 
Lij)8Combe    ............        710,  n. 
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ECCLESIASTICAL  LAW— 1.  Benefice  is  not  spiritual  because  it  can 
only  be  held  by  one  in  holy  orders.     Att-Oen.  v.  St.  Crosa  Hospital     .    228 

2.  Clergy — Trading  by  spiritual  person — Enforcement  of  con- 
tract made  in  course  of  trade— Pluralities  Act,  1888  (1  &  2  Vict.  c.  106), 
ss.  29,  31.     Lems  v.  Bright 823 

3.  Charge  of  maintaining  false  doctrine — Commission  of 

inquiry — Mode  of  procedure— Jurisdiction  of  Bishop— Prohibition — 
Church  Discipline  Act.    Ex  parte  Denison 477 

4.  Parish  clerk — Right  to  appoint— Suspension  of  vicar  for  two 

years,  and  until  he  should  exhibit  certificate  of  good  behaviour — 
Appointment  of  parish  clerk  by  curate  officiating  during  vicar's  sus- 
pension— Appointment  of  another  person  to  office  by  vicar — Fees 
collected  by  vicar^s  nominee —Money  had  and  received.  Finder  v. 
Barr 373 

EJECTMENT— 1.  Leave  to  appear  and  defend— Affldavit—iyectment 
to  recover  opera  house — Leave  to  appear  and  defend  granted  to  lessee 
of  private  box  in  theatre — Common  Law  Procedure  Act,  1852,  s.  172. 
Croft  v.  Lundey 649 

2.  Costs  payable  by  real    defendant  not  on  record— Effect  of 

Common  Law  Procedure  Act,  1852,  on  former  practice.  Hutchinson  v. 
Greenwood 491 

ELEGIT— Satisfaction  —  Annuity  —  Several  judgments  —  Evidence — 
Onus  of  proof — Tenant  by  elegit  took  conveyance  of  part  of  lands 
extended  in  satisfaction  of  part  of  his  debt— Held  that  his  tenancy  by 
elegit  on  the  rest  of  the  lands  was  extinguished.   Hele  y.  Lord  Bexley        4 

EVIDENCE — 1.  Presumption  —  After  long  possession.  Court  will 
make  great  presumptions,  including  even  an  Act  of  Parliament,  in 
order  to  protect  a  right.     Att,-Oen.  v.  Eivehne  Hosjtital         ,         .         .     185 

2.  Reputation — Liability  to  repair  bridge  ratione  tenurae.     See 

Highway,  2. 

EXECITTGB  AND  ADMINIST&ATOH— 1.  Administration— Creditor's 
suit — Decree  made  and  money  paid  into  Court — Death  of  personal 
representative  of  debtor — Lapse  of  suit — Subsequent  revivor  (after 
lapse  of  46  years)  against  administrator  de  bonis  non  of  debtor — 
Petition  for  payment  of  debt  out  of  money  in  Court — Leave  given  to 
prosecute  decree  as  to  debts.     Forster  v.  M*Kenzie        .  .         .213 

2.  Administrator  retaining  balance  in  his  hands  for  three 

years  charged  with  interest  but  allowed  costs  of  administration  suit. 
Hdyate  v.  Haworth 147 

3.  Administration  suit— Costs— Shares  paid  to  three  out  of 

four  next  of  kin— Suit  instituted  by  fourth — His  share  held  liable  to  only 
one-fourth  of  costs.     Ilolgate  v.  Haworth 147 

4.  Debt — Purchase  of  intestate's  goods  from  administrator 

by  creditor— Bight  to  set  off  purchase-money  against  debt  due  from 
intestate  at  his  decease.     Lamharde  v.  Older 274 

5.  Charge  of  debts  and  legacies --Executor  a  devisee — Sale 

of  real  estate — ^Application  of  power  to  give  receipt  for  purchase- 
money.     Bowling  v.  Iludson 140 

6.  Devastavit — Loss  of  assets— Judgment  recovered  against 

debtor — Execution  not  issued  for  a  year  after  judgment— Bankruptcy 
of  debtor — Power  to  *' compound  or  allow  time  for  payment  of  any 
debt  "—Executrix  held  not  liable.     liatcliffe  v.  Winch         .         .         .110 

FOREIGN  LAW-  Mode  of  pleading,  discharge  by.  Goulds.  Wehh    834 
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FBAXTD  AND  MISBEPBESENTATION— 1.  Person  may  be  compelled 
to  make  good  representation,  if  that  be  possible,  if  impossible,  person 
deceived  may  avoid  contract— Belief  of  party  in  truth  of  statement 
makes  no  difference,  if,  in  the  due  discharge  of  his  duty,  he  ought  to 
have  known  otherwise.     PuU/ord  v.  Richards 48 

2.  False  statement  of  person,  not  party  to  agreement  entered 

into  on  faith  of  statement,  is  not  a  ground  of  avoiding  contract. 
PuJs/ord  V.  Richards 48 

3.  Misrepresentation  may  be  either  by  suppression  of  truth  or 

.  an  assertion  of  what  is  false.     Puhford  y.  Richards      ....      48 

4.  Company — Misrepresentation  in  prospectus — In  suits  to  set 

aside  contracts  on  ground  of  misrepresentation,  burden  lies  on  plaintiff 
of  proving  that  representations  were  false  and  that  he  acted  on  them. 
Jennings  v.  Broughton 120 

GIFT — Court  will  not  assist  volunteer  by  making  effectual  an 
incomplete  gift.     Weah  v.  Ollive 142 

OBANT — Construction — Grants  by  Crown  are  presumed  favourably 
to  grantor,  inverting  usual  rule  as  to  construction  of  grants.  AU.-Oen, 
v.  Ewclme  Hospital 185 

HIGHWAY — 1.  Obstruction — Indictment>-T7ser  by  public— Evidence 
of  dedication — Primli  facie  proof^Birection  to  jury.    R,  v.  Pelrie   .     718 

2.  Bepair— Bepair  of  bridge — Inability  to  repair  ratione  tenursB — 

Evidence  of  reputation  admissible  to  prove  liability.  R,  v.  Inhabitants 
of  Bedfordshire 600 

3.  Turnpike  Act — <<  Keeping  down  interest"  on  debt — Pay- 
ment of  arrears — Liability  of  trustees— Bepair  of  road — Appropriation 
of  funds  when  road  out  of  repair.    R,  v.  Htitchinsmi     ....    426 

4.  Bating — Property  rateable — Bateability  of  stone  quarries — 

*' Heretofore  usually  rated" — duarries  worked  for  first  time  since 
passing  of  Highway  Act,  1835  (5  &  6  Will.  IV.  c.  50),  s.  27.  R.  v. 
Randall 618 

HirSBANI)  AND  WIFE— 1.  City  of  London  — Custom— Widow  of 
freeman — Ante-nuptial  settlement — Provision  for  wife  by  parents  of 
husband  and  wife  after  death  of  husband — Widow,  who  had  taken 
benefit  of  settlement,  held  barred  of  customary  right.  Hutchinson  y. 
Newark 200 

2.  Wife's  property— Fund  in  Court  —  Consent  to  payment  to 

husband  (an  undischarged  bankrupt)  in  ignorance  of  fact  that  money 
would  belong  to  his  creditors — Bevocation  of  consent— Settlement 
ordered.     Watson  v.  Marshall 183 

3.  Covenant  to  settle  after-acquired  property  of  wife  held 

to  extend  to  property  acquired  after  death  of  husband.  Stevens  v. 
Van  Voorst 162 

4.  Separate    estate— Husband    a    lunatic — Instruction    to 

solicitor  to  take  proceedings  on  behalf  of  children— Wife  not  a  party 
to  suit — Liability  of  separate  estate  for  costs.    Re  Pugh    .        .        .173 

5. Investment  of  savings  of  separate  estate  in  joint 

names  of  husband  and  wife — Purchase  of  real  estate— Held,  after  death 
of  husband,  that  estate  belonged  to  wife.     Harkin  y.  Parkin  .     209 

6. Promissory  notes  and  gas  shares  left  to  wife  before 

marriage  for  her  separate  use — Transfer  into  name  of  husband — Held 
on  evidence  that  after  husband's  death  they  belonged  to  wife.  Parkin 
V.  Darkiii 291) 
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HUSBAND  AND  WIFE— 7.  Wife's  property— Old  family  jewels  do 
not  constitute  paraphernalia — Pearl  ornaments  presented  to  married 
woman  by  third  party  held  to  be  paraphernalia — Also  diamond  bracelets 
bought  by  husband  and  given  to  wife,  though  worn  with  family  jewels. 
Jervoise  v.  Jervoiae 290 

8.  Legitimacy  of  children — Child  held  to  be  illegitimate  on  proof 

of  non-access  of  husband  and  of  conduct  and  admission  of  wife  and  her 
paramour.    Be  Sinclay 273 

INCIjOSUBJB:.    See  Common. 

INFANT — 1.  Ward  of  Court— Marriage  without  consent — Generally, 
upon  marriage  of  ward  without  leave,  the  marriage  being  found  valid, 
and  the  party  in  contempt  having  executed  settlement  and  paid  costs, 
he  is  discharged.     Field  v.  Brown 75 

2. No  direction  given  as  to  dividends  until  execution 

of  settlement  by  husband.     Cator  v.  Mason 898 

3.  Acknowledgment  of  debt  by — Necessaries — Statute  of  Limita- 
tions.   See  Limitations  (Statute  of),  1. 

INJUNCTION — 1.  Agreement — Bailway  Company — Construction  of 
road  at  lower  level  than  that  agreed  upon— No  covenant  in  conveyance 
— Waiver — Specific  performance.     Foster  v.  Birmingham,  Ac,  Bail.  Co,    882 

2.  Bailway  Company — Down  line  opened  with  sanction  of  Board 

of  Trade — ^Up  line  reported  luisafe — Disregard  of  notice  of  Board  of 
Trade  not  to  use  line — Injunction  granted  on  information  of  Attorney- 
General.     Att.-Gen.  v.  Oxford,  &c.  Bail,  Co 875 

3.  Suit  impeaching   conveyance    of  advowson— Institution    of 

clerk  restrained  against  defendant  claiming  as  purchaser  for  value 
without  notice.     Oreendade  v.  Dare 261 

INST7BANCE  (LIFE)— Conditions  in  policy  as  to  suicide  of  assured — 
Interest  of  third  party — Equitable  lien  as  security  for  money — Proof  to 
satisfaction  of  directors — Illegality — Encouragement  to  suicide.  Moore 
V.  Woolsey 456 

INST7BANCE  (MABINE)— 1.  Construction  of  policy— Description  of 
interest — Evidence  to  explain  written  contract — Money  advanced  on 
freight — General  average — Liability  of  underwriter — Mercantile  usage 
— Plea  of  custom  in  bar.     Hall  v.  Janson 578 

2.  Policy  on  *' passage  money,  against  all  costs,  charges, 

and  liabilities"  under  (then  existing)  Passengers  Act,  1852 — ^Loss 
of  ship — Expenses  of  forwarding  passengers  to  their  destination 
recoverable  under  policy.     Gibson  v.  Bradford 633 

JX7BISDICTI0N— Be  vising  Barrister's  Court  is  not  a  <<  court  of  law" 
within  Solicitors  Act,  so  as  to  exclude  jurisdiction  in  equity  to  order 
taxation  of  bill  containing  items  for  business  done  in  that  Court.  In  re 
Andrews 266 

JUSTICES— 1.  Assent  of  justices  in  binding  pauper  apprentice  is 
judicial.  B,  v.  Iiihahitanis  of  St,  George,  Bloomsbury,  591 ;  Overseers  of 
Staverton  v.  Overseers  of  Ashburton 595 

2.  Jurisdiction— Bastardy  order — Warrant   to    enforce  order — 

Appeal  pending— Suspension  of  jurisdiction— Action  of  trespass  against 
justice— Protection  under  11  &  12  Vict.  c.  44.     Kendall  v.  Wilkinson     689 

LANDLOBD  AND  TENANT— 1.  Breach  of  covenant— Be-entry— 
Forfeiture — Covenant  to  insure — Bight  of  re-entry  does  not  pass  to 
assignee  of  lessor  when  breach  committed  during  continuance  of 
lessor's  estate.     Crane  v.  Batten      .         , 893 
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liANDLOBD  AND  TBNAMT— 2.  Breach  of  covenant— Bepairs— Joint 
tenants — Action  by  reversioners  against  executor  of  one  joint  tenant — 
Under-lease — ^Assignment — Merger — Measure  of  damages — ^Apportion- 
ment of  right  of  action — Surrender  of  interest — Plea  that  lessee  and 
defendant  prevented  from  entering  premises  to  repair.  Badeley  v. 
Vigura 351 

3.  Notice  to  quit — Brewer  and  publican — Occupation  of  public- 
house  to  sell  beer— Whether  as  tenant  or  servant.    May  hew  v.  Suttie    502 

4.  Liability  of  landlord  to  pay  tithes.     See  Tithe. 

liANBS  CLAITSES  ACT— 1.  Bailway  Company— Agreement  with 
landowner— Withdrawal  of  opposition  to  bill — Lands  to  be  taken  in 
event  of  Act  passing — Appointment  of  agent  and  agreement  with  land- 
owner not  under  Company's  seal— Specific  performance  refused— Nor 
would  Court  order  Company  to  admit  validity  of  contract  to  enable 
plaintiff  to  try  his  right  at  law.     Oooday  v.  Colchester  Bail.  Co,  .        .      70 

2.  Canal  Company — Compulsory  sale  of  lands — ^Agreement  with 

lessees — No  compensation  paid  to  reversioner — Canal  sanctioned  by 
reversioner  —  Acquiescence  —  Loss  of  right  to  re-take  lands — Scale 
of  compensation  —  Assessment  by  the  Court.  Duke  of  Beaufort  v. 
Patrick 34 

3.  Compensation— Occupier  having  no  greater  interest  than  as 

tenant  for  a  year  or  from  year  to  year — Schoolmaster — Occupation  of 
house — Compensation  determinable  only  by  justices  under  s.  121 — No 
right  to  have  claim  settled  by  arbitration  under  s.  68.  B.  v.  Manchester, 
<&c.  Bail.  Co 362 

4.  Purchase-money — Pa3rment  into  Court — Contract  entered  into 

for  reinvestment  in  land — Petition  for  temporary  investment  in  the 
funds — Proceeding  not  vexatious  and  Company  held  liable  for  costs. 
Be  Liverpool  J  &c.  Bail.  Co 199 

5.  Payment  out  of  Court — Adoption  of  sale  by  trustees  with 

power  of  sale  after  death  of  tenant  for  life — Payment  out  ordered, 
without  service  on  cestui  que  trusts.     In  re  East         ....    864 

6.  Mandamus  to  take  up  award — Court  will  not  allow  objection 

that  prosecutor  is  not  properly  before  Court  on  account  of  defects 
in  notice  under  ss.  23  and  68  of  the  Act.  B.  y.  Sutton  Barbour  Commis- 
sioners   863 

LAND  TAX — ^Bridge  tolls,  rateability  of— Land  tax  redeemed  by 
owner  of  soil  before  bridge  erected — Franchise  separate  from  land. 
Charing  Cross  Bridge  Co.  v.  Mitchell 609 

LEGACY  BITTY.     See  Bevenue,  2. 

LICENSING — Grant  of  licence — Appeal  —  Becorder  of  municipal 
borough  has  no  power  in  duarter  Sessions  to  hear  appeal  against 
refusal  to  grant  licence  to  keep  an  inn.     B.  y.  Cockburn      .        .        .    472 

LIMITATIONS  (STATUTE  OF)— 1.  Acknowledgment  by  infant 
is  an  answer  to  plea  of  statute  if  debt  was  for  necessaries.  Willins  y. 
Smith 414 

2.  Adverse  possession  of  land — Trustee  and  cestui  que  trust  out 

of  possession  for  more  than  20  years — Ejectment  by  heir  of  trespasser 
in  name  of  trustee — Suit  by  trustee  (disclaiming  interest)  to  have 
rights  declared  between  rightful  owner  and  heir  of  trespasser— Appoint- 
ment of  receiver  by  Court — Subsequent  suit  to  recover  property  by  heir 
of  trespasser — Court  being  in  possession,  statute  held  not  to  apply — 
Possession  by  widow  of  trespasser  held  not  a  continuance  of  that  of 
her  husband — Suit  dismissed  against  principal  defendant,  pending 
against  others  but  practically  abandoned,  does  not  prevent  operation 
of  statute.     Dixon  y.  Q  ay  fere  {No.  1) 218 
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LIMITATIONS  (STATUTE  OF)— 3.  Mortgage -Interest— Recovery 
of  arrears.     See  Mortgage,  2. 

IjONDON— City  of  London — Custom— Wife's  customary  right  barred 
by  settlement.     See  Husband  and  Wife,  1. 

MALICIOUS  PROSECUTION— Action  will  lie  for  maliciously  pro- 
curing plaintiff  to  be  made  a  bankrupt,  although  adjudication  be 
wrong.     Farley  v.  Banks 674 

MANDAMUS — To  take  up  award  under  Lands  Clauses  Act.  See 
Lands  Clauses  Act,  6. 

MASTER  AND  SERVANT— 1.  Brewer  and  publican— Occupation  of 
public-house  to  sell  beer — Whether  as  tenant  or  servant— Notice  to 
quit.     Mayhew  v.  Suttle 502 

2.  Negligence — Damage   to    highway  —  Consequent    injury    to 

plaintiff's  horse— Independent    contractor — Liability    of   master.     See 
Negligence. 

MERGER.     See  Common. 

MISREPRESENTATION.     See  Fraud  and  Misrepresentation. 

MISTAKE— Agreement — Rectification.     6'ee  Solicitor,  4. 

MONEY  HAD  AND  RECEIVED  —  Discount  of  forged  bill  of 
exchange— Transaction  between  bill  brokers — Broker  and  customer — 
Implied  warranty  of  genuineness — Total  failure  of  consideration — 
Recovery  of  money  paid.     Gurney  v.  WomersJey 390 

MORTGAGE—!.  Foreclosure — Further  costs  incurred  by  mortgagee 
after  accounts  taken — Held  that  he  could  not,  by  petition,  obtain 
order  to  add  costs  to  security.     Barron  v.  LanceJUld    ....     105 

2.  Interest— Statute  of  Limitations — Foreclosure  suit — ^Although 

interest  mortgaged  be  reversionary,  mortgagee  can  only  recover  six 
years'  arrears  of  interest  against  land  mortgaged.     Sinclair  v.  Jackson 

208 

3.  Priority — Appointment  of  receiver  by  mortgagor  and  mort- 
gagees— Covenant  by  receiver  to  keep  down  incumbrances  according  to 
priorities  and  pay  surplus  to  A. — In  absence  of  mortgagees,  subsequent 
mortgagee  held  not  entitled  to  sustain  bill  against  receiver  and  mort- 
gagor for  account  of  rents  and  injunction  against  paying  surplus  to 
mortgagor.     Ford  v.  Rackham 2*19 

4.  Redemption— Mortgage  in  form  of  trust  for  sale — ^Usual  time 

to  redeem  allowed,  though  no  express  equity  of  redemption  reserved. 
Bell  V.  Carter 3 

NEGLIGENCE— Servant — Independent  contractor— Person  employed 
to  clean  out  drain  on  defendant's  land— Negligent  interference  with 
highway— Injury  to  plaintiff's  horse— Liability  of  defendant  for  injury. 
Stidler  V.  Henlock 623 

NUISANCE — Railway  Company — Erection  of  pier  in  navigable  river 
— Withdrawal  of  indictment — Illegal  agreement — Ultra  vires.  Mayor 
of  Norwich  y,  Norfolk  RaiL  Co.  .         ,         .' 618 

PARTIES.     See  Practice. 

PARTNERSHIP — Continuance  of  business  by  surviving  partners  on 
old  terms  presumed  from  their  conduct.     King  v.  Chuck    .  169 
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FJEBTALTY—GonTictioa  under  local  Act  of  private  cliaracter — ^Prose- 
cutioa  to  be  by  party  intereeted  —  Penalty  payable  to  Company — 
Common  informer — Information  without  authority  of  Company  held 
B.T.Hick$ 6d3 


PUBABmO— Plea  of  alien  enemy,  in  abatement  of  action,  where 
plaintiff  a  subject  of  a  country  at  war  with  this  country,  held  sufficient. 
Aicimms  t.  Stf^u 435 

POO&  LAW— 1.  BemoTal  of  pauper— Order  of  removal — ^Break  of 
residence — Temporary  absence  under  contract.  12.  ▼.  Diredcrs  of  Brighton 
Pvor 451 

2.  Order  of  removal  —  Appeal  against  order  —  2>erivative 

settlement — Ho  appeal  a^inst  former  order— Evidence  of  facts  men- 
tioned in  order  —  Xstoppel.  R,  t.  InhabitanU  of  Hartington  Middle 
Quarter 746 

3. Removability  of  widow  of  marine  residing  with 

husband  at  the  time  of  his  death — Interruption  of  husband's  residence 
— ^Animus  revertendL    B,  t.  Inhabitants  of  East  Stonehouae    .  .    817 

4.  Settlement  of  pauper — Settlement  by  estate— Lease  for  lives 

— Consideration— Xrection  of  buildings  at  a  cost  of  less  than  £S0 — 
9  Qeo.  I.  c.  7,  s.  0.     Wcndrvn  Overseers  y.  Stithians  Overseers  .  .    400 

5.  What   sufficient    evidence    of  settlement   by   estate — 

Widow  ** living  as  a  tenant"  of  cottage — Tenancy  for  term  or  at  will. 
IL  y.  Inhabitants  of  Halifax 671 

6. Settlement  by  apprenticeship— Justices' order  for  binding 

child  apprentice — Form  of  order — ^Defective  statement  of  jurisdiction  of 
Justices — Assent  of  justices  is  a  judicial  act.  R,  v.  Inhabitants  of  St. 
Otiirge^s^  Bloantsburt/,  591 ;  Overseers  of  StaverUm  v.  Overseers  of  Ashburton    595 

7.  Kotice  of  appeal — Mistake  in  stating  place  of  Sessions- 
Jurisdiction — Mandamus.  B.  v.  Justices  of  Salop,  467  ;  B,  v.  Justices  of 
Buckinghamshire 468,  n. 

8.  Bating — ^Bateable  value — Principle  of  assessment — Brewery 

and  tied  public-houses  leased  at  fixed  rent— Beduction  in  rental  value 
of  public-houses  in  consequence  of  tenants  being  tied  to  brewery  for 
supply  of  beer — Bating  on  enhanced  value — ^Advantage  connected  with 
occupation — Personal  contract.    Allison  y.  Monkwmrmouth  Shore  Overseers 

323 

.9.  Exemption — Public  purposes— Yard  occupied    by  local 

board  of  health  for  purpose  of  repairing  highways  in  district  held 
rateable.    B,  y.  Kingston-upon-HuU  Justices 334 

10.  Scientific    Society  —  Cambridge    Philosophical 

Society — Beading  room— Scientific  Societies  Act,  1843  (6  &  7  Vict, 
c.  86),  s.  1.     Furchas  y.  Churchwardens  uf  Holy  Sepulchre        ,        .        .    405 

11. Crown  property — Museum  of  Practical  Geology — 

Occupation  by  Crown  for  public  purposes.  De  la  Beche  y.  St.  Jameses 
Vestry 510 

POBTION — Will— Younger  children— Maintenance — Power  to  raise 
portions — Eldest  son  not  sui  juris— Maintenance  not  allowed.  Wilcox  y. 
Broum 866 

POWBB— 1.  Fraud  on  power — Collusive  execution — Donee  of  power 
of  selection  cannot  secure  any  advantage  to  himself  by  any  arrange- 
ment with  appointees  in  whose  favour  power  is  exercised — Burden  of 

>ving  invalidity  of  appointment  lies  on  person  who  seeks  to  set  it 
A9kham  v.  Barker ,         .        ,        ,       18 
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POWER — 2.  Power  of  leasing — Land  agent — Power  to  '*  manage  and 
superintend  estates  "-^Power  to  enter  into  agreement  for  usual  and 
accustomed  leases,  according  to  nature  and  locality  of  property.  Peers 
V.  Sneyd 78 

3.  Execution  by  will — Reference  to  power.    Batiks  v.  Banks  .     177 

PRACTICE— 1.  Parties— Co-plaintiffs  must  act  together  and  cannot 
take  inconsistent  proceedings — Motion  by  one  of  several  plaintiffs  to 
take  state  of  facts  into  Master's  office  and  proceed  thereon  apart  from 
the  rest  refused  with  costs.     Weddtrburn  v.  Wtdderhurn         .         .        .82 

,  2.  - —  Amendment  of  record— Striking  out  name    of  party — 

Misjoinder  of  defendant — Judgment  by  default  againat  defendant  who 
was  not  a  contracting  party.     Greaves  v.  Humphreys    ....     786 

PRINCIPAL  AND  AGENT— Construction  of  contract— Agreement 
for  lease — Personal  liability  of  agent  signing  and  contracting  in  his 
own  name.     Tanner  y.  Christian 637 

PRINCIPAL  AND  SURETY— 1.  Guaranty— Conditional  promise — 
Statement  of  consideration— Statute  of  Frauds.    Powers  v.  Fowler   •    585 

2.  Guaranty  of  fidelity — Appointment   to  office  for  a   year — 

Default  of  principal  after  expiration  of  the  year— Liability  of  surety — 
Pleading.     Kiison  v.  Julian 788 

3.  Discharge  of  surety — Release— Covenant  not  to  sue  principal 

—  Reservation  of  remedies  against  surety — No  notice  of  deed-poll  given 
to  surety— Creditor  not  prevented  from  suing  surety  in  respect  of 
breaches  accruing  before  execution  of  deed-poll.    Pricey,  Barker     •    734 

RAILWAY— 1.  Passenger— Conviction  under  bye-law  of  Company — 
Passenger  travelling  without  payment  of  fare — Ticket  issued  for 
greater  distance  for  less  fare — ^Alighting  at  intermediate  station— 
"Payment  of  fare,"  what  is.    B,  y.  Frere 642 

2.  Powers  of  Company — Contract  ultra  vires — Erection  of  pier  in 

navigable  river — ^Public  nuisance — niegal  agreement  with  persons 
preferring  indictment — Pleading.     Mayor  of  Norwich  y.  Norfolk  Ba'U.  Co. 

518 

3.  Line  used  without  sanction  of  Board  of  Trade— Injunc- 
tion.   8te  Injunction,  2. 

4.  Rating  of  line.    See  Rate,  2,  3. 

RATE— 1.  Consolidated  rate  levied  under  Sewers  Act— Property  rate- 
able—Sezjeants'  Inn— Extra-parochial  place  within  city  of  London  but 
not  part  of  any  ward— Form  of  Commissioners'  warrant.  Moss  y.  London 
Commissioners  of  Stwers 685 

2.  District  rate — Principle  of  assessment — Land  used  as  railway 

— Stations  and  warehouses— Meaning  of  "railway"  in  Public  Health 
Act,    South  Wales  Bail,  Co,  y.  Swansea  Local  Board  .        .        .        .419 

3.  Lighting  rate — ^Railway  line,  whether  exempted  as  *'land" 

under  private  Act.    B,  y.  Midland  Bail.  Co 852 

•  4.  Poor  rate.    See  Poor  Law,  8—11. 

RECEIVER — Where  persons  not  competent  to  consent  interested, 
receiver  not  appointed  without  sureties,  though  with  assent  of  all 
parties.    Tylee  y.  Tylee 301 

RENT-CHARGE  —  Distress  for  —  Right  to  divide  demand.  See 
Distress. 

REVENUE— 1.  If  there  is  any  doubt  whether  duty  payable  under 
Revenue  Act,  party  sought  to  be  charged  is  entitled  to  benefit  of  that 
doubt.    Hohson  y.  Ifeale 85 

B.B. — VOL.  XCIX.  58 
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REYSNX7E— 2.  Legacy  duty— Sale  of  real  estate  to  meet  annuity- 
Proceeds  invested  in  Consols— Duty  claimed  on  corpus  of  ftind — Sale 
having  taken  place  by  order  under  general  Jurisdiction  of  Court,  nc 
legacy  duty  payable— Bight  of  Attorney-General  to  costs.  Hohson  v. 
Neale 8c 

BIVER — 1.  Watermen's  Act — Non-freeman— Penalty  for  navigating 
barge  for  hire  on  the  Thames — Construction  of  statute — <<  Western 
barge.>'    R.  v.  Tihhle 81C 

— »—  2.  Bye-law,  validity  of— Penalty— Conviction  of  freeman- 
Employment  of  non-freeman— Penalty.    R,  Y.Edmonds    •        «         »     856 

SALE  OF  QOODS— 1.  Sale  by  auction— Action  by  auctioneer  for 
price  of  goods  sold— Plea  of  payment  to  seller.    Rohinwn  y.  Butter    849 

2.  Unstamped  agreement  in  writing — Plaintiff  held  not  entitled 

to  recover  price  of  goods  sold  where,  agreement  being  unstamped,  he 
could  not  prove  terms  of  payment.    Akock  y.  Dtlay    ....     680 

SCntE  FACLAS.    See  Company,  4. 

SECXJBITY  FOB  COSTS.    See  Costs,  2. 

SETTLEMENT— 1.  Joint  fund— Settlement  with  ultimate  limitations 
as  to  husband's  sbare  for  his  executors  and  as  to  wife's  share  for  her 
next  of  kin — Covenant  to  settle  wife's  after-acquired  property  on  like 
trusts — Husband's  and  wife's  representatives  entitled  to  wife's  after- 
acquired  property  in  proportion  to  their  interests  in  joint  fund.  Stevens 
y.  Van  Voorst 162 

2.  Covenant  to  pay  sum  to  trustees  of  settlement— Satisfiaction 

— Set-off— Money  voluntarily  expended  by  tenant  for  life  in  erecting 
buildings  on  trust  property.    Uorhck  y.  Smith 294 

3.  Devise  to  daughter  by  will — ^Directions  to  settle — Life  interest 

— Exclusion  of  husband — Benefit  of  children — ^Provisions  of  settlement 
ordered  by  Court.     Turner  y.  Sargent *     269 

4.  Marriage — Construction — ^Ultimate  limitation  on  death  of  wife 

in  husband's  lifetime  and  death  of  husband  and  failure  of  issue  for 
such  persons  (other  than  the  husband)  as  should  then  be  the  next  of 
kin  of  the  wife— Wife's  next  of  kin  at  her  own  death  and  not  at  death 
of  husband  entitled — ^'  Then  "  held  to  refer  to  event  and  not  to  time  of 
its  happening.     Wheeler  y.  Addams 215 

5. Construction — After-acquired  property— Joint  and  several 

covenant  to  settle  property  devolving  on  wife  absolutely  and  not 
bound  by  any  trust  otherwise  than  for  her  absolute  use— Property 
bequeathed  upon  trust  for  wife  for  separate  use  absolutely  held  bound 
by  covenant — Conversion.    Milford  y.  Peilt 306 

SHIP  aInD  SHIPPING— 1.  Charter-party— Completion  of  voyage- 
As  near  to  port  as  ship  can  safely  get — ^Voyage  not  completed  through 
temporary  obstruction  to  navigation— Exception  of  dangers  of  seas, 
riverSi  and  navigation.    Schilizzi  y.  Derry ,802 

2.  Actionforfreight—Be-demand  of  goods  before  sailing— Delay 

in  sailing— Bills  of  lading  signed  and  transmitted  to  consignee— Con- 
signee agent  of  shipper — Pleading.    Tindall  y.  Taylor        •        •        .    436 

3.  A  person  who  has  shipped  goods  on  a  general  ship  is  not 

entitled  at  pleasure  to  demand  them  back  without  payment  of  freight. 
Tindall  y.  Taylor .436 

4.  Demurrage— Charter-party— Bill  of  lading— Detention  at  port 

of  loading— Liability  of  assignee  of  bill  of  lading  to  payment  of 
demurrage.    Smith  y.  Sieveking 841 
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SHIP  AND  SHIPPINO— 5.  Passenger  ship — Emigration  officer — 
Discretion  as  to  granting  certificate  that  provisions  of  Act  complied 
with — ^Belief  that  quantity  of  cargo  shipped  likely  to  endanger  safety 
of  Tessel — Passengers  Act,  1852.     Steel  v.  Hchomherg  ....     657 

6.  Loss  of  ship — ^Duty  of  master  to  forward  passengers  to 

their  destination.    (Hh$on  y.  Bradford    .  .        .  •    633 

7.  Seaman's  wages— Sifect  of  sending  seaman  home  as  a 

witness  on  a  criminal  charge— Dissolution  of  contract  by  act  of  State. 
MdvaU  V.  Dt  Wolf 781 

8.  ^  Action  for  wages— Plea  that  plaintiff  was  a  deserter 

from  another  ship— Beplication  justifying  desertion  by  unreasonable 
cruelty  and  severity  of  captain  and  officers.    Edward  y.  TreuelUck    .    345 

9.  Harbour — ^Dues  on  goods  *< imported  into"  the    harbour — 

Goods  landed  in  river  above  harbour.     Wilson  y.  Robertson  .    827 

SOLICITO&— 1.  Restoration  to  rolls— Solicitor  who  had  been  struck 
off  roils  for  misconduct  restored  after  lapse  of  ten  years— Application 
to  restore  supported  by  large  number  of  solicitors  and  not  opposed  by 
Law  Institution.    Anonymous 246 

2.  London  agent— Order  of  course  for  change  of  agent  in  suit — 

Suppression  of  material  fact— Omission  to  state  agreement  to  employ 
plaintiff  as  London  agront  for  fifteen  years— Order  discharged  for 
irregularity,  with  costs.     Richards  y.  Scarborough  Market  Co.       .        .      47 

3.  Costs— Agreement— Settlement  of  bill  for  fixed  sum  valid  and 

will  not  be  disturbed  by  Court  when  entered  into  fairly  and  with  full 
knowledge  on  both  sides.    Stedman  y.  Collett 310 

4.  —  Agreement  to  pay  sum  on  <<  his  "  being  held  next 

of  kin  of  A.  and  entitled  to  his  property — Husband  succeeding  in  claim 
in  right  of  his  wife — ^Mistake— Bectiflcation  of  agreement.  Stedman  y. 
CdUU 810 

5.  Taxation  of  costs— Order  of  course — Special  agreement 

with  client  for  interest  on  bill  and  for  charge  on  estate  recovered— Held 
not  a  proper  case  for  an  order  of  course  for  taxation.    Re  Moss  33 

r^d^  6. Taxation  after  pa3rment — ^Payment  under  pressure 

^j^^          — Befusal  to  allow  execution  of  deed  required  to  make  good  title  to 
'       ^-  purchaser— Taxation  refused.    In  re  Dolman 891 

7. It  requires  a  very  special  case  to  induce  Court  to 

order  taxation  after  payment^Doo trine  of  pressure ,  in  cases  of  taxa- 
tion after  payment,  is  not  to  be  extended.    In  re  Barrow  .        .278 

ij,t*B^jJ  ®- Where  mortgagor  seeks  taxation  of  bill  of  mort- 

itiif^La  gagee's  solicitor,  it  must  be  looked  at,  not  as  between  mortgagor  and 

oie-^^  solicitor,  but  as  between  solicitor  and  client,  the  mortgagee.    In  re 

^«ia>^  Barrow 278 

SPECIFIC  PERFORMANCE— 1.  Specific  performance  not  decreed 
where  purchaser  misled  by  plan  as  to  extent  of  property  purchased — 
But  matter  being  doubtful,  claim  dismissed  without  coats.  Weston  y. 
Bird 864 

2.  Specific   performance  of  agreement  to   take    shares  and  to 

execute  deed  of  settlement  of  Company  refused.  Sheffield  Gas  Co,  v. 
Harrison 155 

'a  3.  Vendor  succeeding  in  suit  is  entitled  to  costs,  although  title 

^^\l             first  shown  in  Master's  office,  if  suit  occasioned  solely  by  conduct  of 
( ^^^  defendant.     Peers  y.  Sneyd 78 

*    X  4.  Railway  Company— Agreement  to  purchase  lands— Validity 

n^iP^  of  contract.    See  Lands  Clauses  Act,  1. 
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8TATI7TB -Construction— Watermen's  Act— Meaningr  of  <<  western 
barge."    B.  v.  Tibbie 810 

STATUTES— 9  Geo.  I.  c.  7  (Poor  Belief  Act,  1722),  s.  6.  See  Poor 
Lawy  4. 

1A2  WilL  IV.  c.  82  (Game  Act,  1881),  s.  80.    See  Trespass. 

8  A  9  Vict.  c.  18  (Lands  Clauses   Consolidation  Act,  1845), 

ss.  88,  68, 121.    See  Lands  CUuses  Act,  3,  6. 

TAXATIOV  OF  COSTS.     See  Costs,  3—4;  SoUcitor,  5—8. 

TXKAKT  FOB  LIFB— Erection  of  buildingrs— Settlement— Covenant 
— Satisfkction.    See  Settlement,  2. 

TITHE  — Commutation  rent-charge— Personal  liability  of  land- 
owner— Distraint  by  Commissioners  on  tenant's  corn  after  expiration 
of  term— Bight  of  tenant  to  indemnity.     Oriffinkoo/e  y.  Daubuz         .    443 

TBESPASS— Pursuit  of  game— << Entering  or  being  upon  land" — 
Conviction  under  1  A  2  Will.  IV.  c.  82,  s.  80.    H.  v.  Pratt  .    792 

TBI7ST  AND  TBI7STEE— 1.  Declaration  of  trust  not  implied  in  aid 
of  incomplete  gift.     WealeY.OUive 142 

2.  Appointment  of  new  trustees— Payment  of  fund  into  Court  by 

surviving  trustee— Held  that  Trustee  Belief  Act  did  not  contemplate 
funds  remaining  in  Court.    In  re  Lloyd's  Trust 879 

3.  Appointment   by    surviving   trustee    pending    suit    to 

remove  that  trustee  for  misconduct — ^Notice  to  new  trustee — Surviving 
trustee  and  new  trustee  discharged  from  trust — Bight  of  new  trustee  to 
costs.    Featfield  v.  Benn 272 

4.  Power  from  time  to  time  to  lend  trust  funds  to  tenant  for  life 

— ^Held  not  exhausted  by  one  loan,  but  that,  after  repayment,  power 
might  be  exercised  a  second  time.     Versturme  y.  Gardiner  .  .174 

5.  Vesting  order — Power  of  sale  to  executors  but  no  devise  to 

them — Sale  by  testator,  who  died  before  completion— Order  vesting 
estate  in  executors.    In  re  Badcock's  Trusts 886 

T7LTBA  VIBES— Bailway  Company— Contract  ultra  vires.  See 
Bailway,  2. 

VENDOB  AND  PUBCHASEB— 1.  Contract— Acceptance— Delay— 
Unless  a  valid  acceptance  be  given,  within  a  reasonable  time,  to  a 
written  offer  to  sell  an  estate,  it  will  be  treated  as  abandoned.  Williams 
y.  Williams 108 

2.  ConditioDSof  sale— Conditions  stating  certain  facts  and  repre- 
senting that  certain  acts  were  done  in  error,  and  that  vendors  had 
power  to  sell  the  fee,  will  not  preclude  purchaser  from  requiring  proof 
of  title.     Johnson  Y,  Smiley 113 

3.  Purchaser  to  pay  interest  if  purchase-money  not  paid  on 

day  fixed  for  completion — Completion  delayed  through  default  of  vendor 
— Interest  held  not  payable.     Weddall  y.  Nixon 83 

4.  Title — ^Dttty  of  vendor    to    prove    codicil  under  which  she 

claimed  to  make  title  to  advowson  sold.     Weddall  y.  Nixo^i       .        .      83 

5.  Leaseholds  —  Misdescription  —  Conditions  of  sale  —  Notice  — 

Acceptance  of  title— Payment  of  purchase-money  into  Court — ^Purchaser 
let  into  possession — Subsequent  suit  by  lessors  to  rectify  lease  by 
inserting  restrictive  covenant — Befusal  of  Court  to  compel  completion 
of  purchase  or  to  part  with  purchase-money  until  result  of  suit  known. 
Bentley  y.  Craven 103 
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'fH(R  VENDOR  AND  PTJBCHASEB— 6.  Property  included  in  sale— Mis- 

leading plan— Specific  performance— Costs.     Weston  v.  Bird      .        .    864 

vFr  '*•  Vesting  order— Decree  for   sale   of  intestate's  copyholds  in 

lots— Admittance  of  infant  heir  of  intestate  before  sale  —  Purchase- 
money  in  Court  —  Petition  for  vesting  order   by  purchaser  —  Costs 
piji          ordered  to  be  paid  by  vendors  out  Of  purchase-money    of  particular 
^         lot.    Ayles  v.  Cox,  Ex  parte  Attwood 301 

8.  Defence  of  purchase  for  value  without  notice.    See  Charity 

and  Charitable  Trust,  1. 


^ofesii' 
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WARD  OF  COURT.    See  Infant. 


WASTE — Perpetual  injunction  granted  against  trustees  who    cut 
down  three  ornamental  trees  and  failed  in  proving,  to  satisfaction  of 
^  ^^        Court,  that  they  were  prejudicial  to  residence.      Campbell  v.  Allgood    318 

F"*'r  WILL— 1.  Execution— Attestation— <<  Attest  and  subscribe  "—Place 
for  signature  of  witnesses— Signature  of  third  witness  not  on  same  page 
as  that  of  other  two.     Roberts  v.  Fhillips 553 

2.  Construction— Property  bequeathed  to  executors  of  deceased 

person  devolves  beneficially  as  part  of  that  person's  residuary  estate. 
i:  f         Long  v.  Watki^ison 244 

3.  Absolute  interest — Gift  of  income  or  residue  to  M.  S., 

^^.         followed  by  legacies  to  others  on  death  of  M.  S. — M.  S.  held  to  take  an 
i^*i'         absolute  interest  in  residuary  personal  estate.    Jenings  y.  Baily       .      64 

4. Gift    over,    whether    absolute,     or   for    life    with 

remainder  over,   by  way  of  substitution  for   children    respectively. 
^         Oosling  v.  Townshend 136 

5. Codicil— implied  revocation  of  gift  by  will— Incon- 
sistent  provisions  —  Enlargement    of  life    estate    given  by  will   to 
'^         absolute  interest.     Wdh  v.  Wells 253 

i:\  6.  Ademption   of  legacy — ''Principal   sum"    secured  by 

mortgage  —  Redemption    in    testator's    lifetime  —  Legacy    adeemed. 
tJ  Phillips  V.  Turner .95 


7.  Annidty — Direction  to  purchase  annuity  from  Govern- 
ment or  any  public  Company — Legatee  held  entitled  to  Government 
annuity,  or  at  his  option,  to  the  purchase-money.    Ford  y.  Batley  .     160 

8.  Gift  to  class — Lapse^Survivorship— '' All  the    present 

born  children  of  A.  B.  equally  "—Share  of  child  dying  between  date  of 
will  and  death  of  testatrix  held  divisible  among  survivors.  Leigh  v. 
Leigh 308 

9.  Condition — ^Karriage  with  consent — ^After  lapse   of  28 

years,  consent  to  marriage,  so  as  to  avoid  forfeiture,  presumed.  Re 
Birch 180 

10.  Conversion — Trust  to  receive ''rents" — ^Right  of  tenant 

for  life  to  enjoyment  of  income  in  specie— Liability  for  repairs — Insuf- 
ficient securities — ^Inquiry.     Crowe  v.  Cris/ord 264 

11. Discretionary  power  of  sale,  exercise  of— Vested 

interest  of  child  dying  under  21.     Cowley  v.  Smith       ....    868 

12.  Executor — Revocation  of  appointment,   whether    also 

revoking  appointment  as  trustee — Whether  first  codicil  revoked  by 
second.     Cartwright  y.  Shepheard 159 

13.  Gift  to  "  eldest  child  "  of  A.— Held  to  mean  eldest  child 

living  at  testator's  death.    Re  Harris's  Trust 900 

14.  "Por  default  of  such  issue" — ^Estate  in  fee— Effect  of 

subsequent  limitation — Proviso.    Foster  y,  Hayes        .  .        .711 


918  INDEX.  [R.E. 

WHjL— 15.  Construction— << D3ring  without  issue"— S.  29  ofWills 
Act  does  not  apply  to  cases  in  which  these  words  are  combined 
with  others  mod£^in^  their  meaning,  such  as  ''dying  under  tw^enty- 
one."    Morris  v.  Mom's .98 

16.  "Issue"  — Gift  over  after  life  interest — Orandchildren 

and  remoter  issue  living  at  death  of  tenant  for  life  held  entitled. 
Southam  y.  Blake 889 

17.  Gift  to  ''A.  and  her  children" — Joint  tenancy — ITo  child 

having  survived  testator,  held  that  A.  was  absolutely  entitled.  Masm 
V.  Clarke 66 

18. Gift   to    daughter  —  Direction   to    settle   for     life    to 

exclusion  of  husband  *'  and  for  benefit  of  her  children  equally  after  her 
death  " — Provisions  of  settlement  ordered  by  Court.     Turner  v.  Sargent 

269 

19.  Next  of  kin — Gift  over  to  daughter's  personal  repre- 
sentatives ''  of  her  own  proper  blood  and  kindred" — Daughter's  next 
of  kin  held  entitled.    lie  Morgan's  Trusts 887 

20.  Property  passing— Testator  entitled  to  family  jewels 

and  diamonds — ^Bequest  of  all  *'  my"  jewels  for  life  and  afterwards  as 
heirlooms — Held  not  to  include  pearl  ornaments  presented  to  her,  or 
diamond  bracelets  bought  by  husband  and  given  to  wife  and  worn 
with  family  jewels,  so  as  to  put  wife  to  election.    Jervoise  y.  Jerwise     290 

21. Shares  in  insurance  office  ''or  in  any  other  office 

in  which  the  same  had  been  or  should  be  transferred  and  all  my  right 
therein  or  in  the  monies  to  arise  from  the  sale  thereof" — Transfer  of 
business  by  Company — New  shares  and  cash  equivalent  received  by 
testator — Held  that  shares  passed,  but  that  the  mofiey  did  not.  Phillips 
y.  Turner 95 

22. "Estate"  in  a  will,  will  primk  facie  pass   real 

estate,  and  the  burden  of  proof  lies  on  those  who  contend  the  contrary. 
Patterson  y.  Huddart 106 

——  23. Devise  to  A.  and  his  "  lawful  heirs  "  creates  a  fee 

and  not  an  estate  tail—"  Lawful "  does  not  affect  the  word  "  heirs  "  ; 
qualification  of  being  lawful  is  implied.    Mathews  y.  Gardiner  •        .     143 

24. Devise  of  real  estate—Contract   for    sale — ^Legal 

estate  of  property  agreed  to  be  sold,  whether  passing  by  devise  or 
descending  to  heir-at-law.     Thirtle  y.  Vaughan 896 

25. Devise  of  property  "  in  Bullen  Court,  Strand,  and 

Maiden  Lane  in  the  county  of  Middlesex,"  held  to  pass  property  in 
Bullen  Court  and  in  the  Strand  and  in  Maiden  Lane.     Gauntlett  y.  Carter 

303 

26. Personalty  in  Australia  held  to  pass  under  gift  of 

"  lands  and  property  whatsoever  in  Australia."    Robinson  y.  Webb    148 

27.  Precatory  trust — Gift  to  widow  "absolutely  and    for 

ever  in  the  full  assurance  and  confident  hope  "  that  she  would  bring 
up,  educate  and  provide  for  his  children — Held  that  widow  took 
absolutely.     Macnab  y.  Whitbread 158 

28.  Remoteness —Gift  over  in  default  of  issue  of  A.  to  B.  and 

C.  and  their  children,  the  mothers  and  children  and  their  heirs  to  share 
the  rents  equally — Held  not  too  remote,  B.  and  C.  and  their  children 
living  at  testator's  death  taking  as  tenants  in  common  in  fee. 
Connack  y.  Copous 202 

29.  Survivorship— Gift  to  one  for  life  and  after  her  death  to 

be  equally  divided  between  three  and  the  survivors  of  them — ^Held  that 
a  single  survivor  took  the  whole.    Botvyer  y.  Currall  •        .        .        .872 


■:     VOL.  xcix.]  INDEX.  919 

&  S  ft         WIUj — 30.  Gonstruction — ^Bequest  of  personalty  to  six  children  of  A. 

iR  r^'      and  their  issue— Period  of  distribution — ^All  children  surviving  testator 

■jisx      and  some  of  them  having  issue — Six  children  held  entitled  absolutely, 

their  issue  taking  nothing.    Johnson  y.  Cope .        .  ....    286 

^:  31.  Vested  interest— Gift  to  class — Period  of  distribution. 

via  ff.       Fearce  v.  Edmeades 898 

32.  Younger    children  —  Maintenance  —  Power    to    raise 

IT'!'-       portions — Eldest  son  not  sui  J uris— Maintenance  not  allowed.     Wilcox 
'  Y.Brown 866 

WOBBS— <<  Dying  without  issue."    See  Will,  Id. 

"  Eldest  child."     See  Will,  13. 

'*  Bstote."     See  Will,  22. 

—  '*  Issue."     See  Will,  16. 

"  Lawful  heirs."    See  Will,  23. 

*'Bailway.»    See  Bate,  2. 
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itP^'  *<  Then."    See  Settlement,  4. 


^r- 
^ 


END   OF   VOL.  XCIX. 


BRADBURY,  AaNEW,  &  CO.  LD.,  PRINTERS,  LONDON  AND  TOMBRIDOE. 


3  bios  Q\,2  aaa  7is 


-V,v..,..'.-..\,        ■■ 

mm;::.-:-::     " 


• ,    O I . .   . .  •  •  I  •  •  -^   • , .     •  ^  «     .>  .J 


^•\^ vt-.-Vj^^.v-  •  ■  .•. .  ,. :  . ,     •.•:.,■.•.•  •  . , ;.;.v.^v■<: •-' 'A<; •.;..:v::?| 
i.v>.-;,\v  •..  .    ••■  .  ••...•.•:■:.•.:::/>, .•.•.>i-/.-.. A'- Vv; 


(  v..  -VV-v.v.v.-..  .v., »/••;•••      V<«>*' '•v*A\'*  ••.•.'/.•••. 

•V       .it   •     *    '  .  • .   •    ■    •  •  .•  V'V.V  •....•  •-.  Xv.v 


f..-.*.i 


l.-^>'v'V- 


fe;^'^ 


.y.y, 


.., •,:;••  ••:••:    :v;rAVc;v.:..v..v--.-  ••  • 

•  •';N . .  -I'^^v*."!  •^:.•::^.v:  .'X;-:-'-:- v;N'' ■     •:    ■    , 


.•.V'.'.vJ' 


'*/^^''< 


